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(House, No. 5520 of 1974)

Ordered, That the Legislative Research Council be directed to
investigate and study the matter of establishing a state ombudsman
office to handle citizen inquiries and complaints and to provide the
public with information in response thereto, and to file the results of
its findings with the clerk of the House from time to time but not
later than the last Wednesday of January, nineteen hundred and
seventy-five.

idonted.

l&ijt Commoutoealtlj of fflafihsadjugetts:

ORDER AUTHORIZING STUDY

By the House of Representatives. May 28, 1974
By the Senate, in concurrence, July 30. 1974
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To the Honorable Senate and House of Representatives:

LADIES AND GENTLEMEN; The Legislative Research
Council submits herewith a report prepared by the Legislative
Research Bureau on the basis of House, No. 5520 of 1974, which
mandated an investigation and study of the matter of establishing a
State Ombudsman Office.

Since the Legislative Research Bureau is limited by statute to
“statistical research and fact finding,” this report contains no
recommendations for legislative action. It does not necessarily
reflect the opinions of the undersigned members of the Council.

Respectfully submitted.

Sen. ANNA P. BUCKLEY of Plymouth, Chairman
Rep. JOHN F. COFFEY of West Springfield, House Chairman
Sen. JOSEPH B. WALSH of Suffolk
Sen. JOHN F. PARKER of Bristol
Rep. JAMES L. GRIMALDI of Springfield
Rep. RUDY CHMURA of Springfield
Rep. SIDNEY Q. CURTISS of Sheffield
Rep. ALAN PAUL DANOVITCH of Norwood

I

W\)c Commontoealtt) of iflaggadnigettfi

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL
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fKfje Commontoealtf) of fflagfiacbugetts

To the Members of the Legislative Research Council:

MADAM CHAIRMAN AND GENTLEMEN: House, No.
5520 of 1974 directed the Legislative Research Council to make and
investigation and study of the matter of establishing a State
Ombudsman Office to handle citizen inquiries and complaints and
to provide the public with information in response thereto.

The Legislative Research Bureau submits herewith a report in
accordance with the above directive. Its scope and content are
restricted to fact-finding data only, without recommendations or
legislative proposals.

This report was the primary responsibility of Ann Marie O’Brien
of the Research Bureau staff.

Respectfully submitted

DANIEL M. O’SULLIVAN

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

Director, Legislative Research Bureau
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fOrigin and Scope of Study
This report has been prepared in compliance with an order

adopted by the General Court which directed the Legislative
Research Council to study “the feasibility of establishing a state
ombudsman office to handle citizen inquiries and complaints and to
provide the public with information thereto."

The study discusses the origin and concept of the post of
Ombudsman as it exists in current government. It traces the modern
development of “Ombudsmania” from 1809 to the present iti
countries around the world, in the United States and finally in
Massachusetts.
Origin and Principle of the Ombudsman

The modern Ombudsman originated in 1809 when Sweden's
Constitution provided for a Riksdagen Justitieombudsman or
Parliament's Agent of Justice.

The Ombudsman is traditionally a nonpartisan official who is not
closely associated with and who owes no special allegiance to either
the executive, legislative or judicial branch of government. His
central purpose is always to protect the individual. He receives,
processes and investigates complaints of citizens regarding particular
actions, inaction or attitudes of public boards, commissions,
agencies, officers, and employees.

The rationale behind the Ombudsman concept is that government
is big and getting bigger and the citizen's status is small in

ft comparison. Although the citizen considers his complaint to be of
* extreme importance, generally the complaints handled by the

Ombudsman are considered to be minor ones. Some studies found
that as many as 90% of complaints filed have no real merit.
Consequently, a residual benefit in the form of vindication of the
agency, officer, or employee may increase confidence of the citizenry
in government.

A STATE OMBUDSMAN

SUMMARY OF REPORT
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Students of (he Ombudsman movement emphasize that such a
person must meet extremely high standards. A strong legal
background is generally considered desirable. He must be indepen-
dent, objective and impartial in the conduct of his office.
Ombudsmen in Scandinavia

Ihe current office of the Civil Ombudsman in Sweden is
administered by three Ombudsmen who possess equal powers and are
elected by the Riksdag for a four year term. One supervises the field
of social welfare, social insurance and education with adde<i
responsibilities in matters concerning the access of the general public
to official documents. Another exercises certain residual powers in
the area of civil administration. And the responsibilities of the third
relate to the courts of justices, public prosecutors, police and armed
forces, including authorities responsible to the latter. The Om-
budsmen have access to all documents and when necessary may
prosecute public officials.

The American Bar Association reported 3,699 cases in 1973 were
registered with the Ombudsmen.

Although no recent material is available, a report on the Swedish
Ombudsman in 1961 gives a general idea of the types of complaints
received. In 1960 the various subject matter included the courts,
police, prisons, mental and other hospitals, children and youth
welfare, and executive authorities.

Of all the European countries with an Ombudsman Sweden's
system is considered the strongest. Variations of that approach have
been incorporated in similar offices in Finland (1919); Denmark
(1953), and Norway (1963).

There is an important difference between Sweden and Finland.
The Finnish Ombudsman has the power to prosecute the highest
judges and officials and has exercised that option often in the past.
New Zealand

New Zealand was the first non-Scandinavian country to establish
the office of Ombudsman, doing so in 1962.

The Commissioner of Investigations principal duties involve
investigating decisions, recommendations or acts relating to matters
of government administration. He has access to all documents
except those affecting government security and may inspect
government agencies. However, he does not have the power to
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prosecute and must refer matters of misconduct or breach of duty to
appropriate authorities.
Great Britian

In 1967 Great Britian established an Ombudsman office with very
limited powers. The Parliamentary Commissioner as he is called is
restricted to the investigation of complaints forwarded by members
of Parliament. The limited powers have caused the press to refer to

, him as the “Ombudsmouse.”
9 The Commissioner handles complaints concerning the more

common forms of mismanagement such as simple mistakes, the loss
of files, incorrect administrative advice or administrative delays.
Other Countries

In Northern Ireland, the current system developed from the
merger of two ombudsman-type agencies. Thus, the Commissioner
of Complaints and Parliamentary Commissioner, drawing on the
powers conferred by two separate statutes, has jurisdiction over
both the Northern Ireland Central Government and local govern-
ment.

Six Canadian Provinces have established offices of Ombudsman,
namely Alberta, Manitoba, New Brunswick, Nova Scotia, Quebec
and Saskatchewan.

In recent years. Ombudsmen have been appointed in France,
parts of West Germany, the Australian States and the new nations
of Guyana and Mauritius.
United States (Federal Level)

Efforts particularly over the past decade to establish an Office of
Ombudsman or similar agency within the national government have
been rejected by Congress. Proposals have run the gauntlet from
authorizing Ombudsmen in each Congressional District, to
specialized ombudsmen with powers limited to specific departments
such as the Internal Revenue Service and the Veterans Administra-

• tion, or to some particular area of governmental activity such as the
1 confinement of prisoners. These measures have been defeated in

some instances because of departmental opposition but primarily
because they have been considered to reflect an intrusion on the
right and prerogative of members of Congress to handle con-

stitutents’ problems.
In 1964, the Administrative Conference of the United States was

established on a permanent basis by statute. It is charged with
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investigating the procedures and practices of all Federal agencies
and departments with a view to making recommendations for their
improvement. However, its official policy precludes any venture into
ombudsman-type functions.

The United States C ivil Service C ommission has an Office of
Complaints where Federal employees and the general public may
submit inquiries and complaints involving the Federal personnel
system.

An Office of Ombudsman was established within the Department
of Commerce in 1971.
United States (State Level)

Between 1967 and 1974 Ombudsman bills were proposed in 38
States. Four state legislatures passed legislation authorizing such
functions: Hawaii (1967); Nebraska (1969); lowa (1972); and New
Jersey (1974).

Except for New Jersey, the Ombudsman is appointed by the
Legislature, usually by a two-thirds vote of both branches. In
Hawaii, that official serves a six year term, and may be reappointed
for an additional two terms. The lowa Ombudsman (or Citizen’s
Aide) is limited to a single four year term while in Nebraska he
enjoys a tenure of six years.

The Ombudsmen are charged with investigating complaints from
the public or undertaking on their own initiative investigations
relative to the administrative action (or inaction) of departments,
agencies or officers.

They have access to all documents relevant to the investigation
but may not prosecute public officials. They have no jurisdiction
over the courts, elected officials, the military. Federal agencies and
multistate agencies. In Hawaii, lowa and New Jersey, the
Ombudsmen have jurisdiction over local government also. All must
submit annual reports to the Governor and the legislature.

Inquiries reported in 1973 were: Hawaii, 2,041; Nebraska, 979;
and lowa, 1,200. New Jersey's Division of Citizen Complaints has
reported receiving over 1,800 contacts since July, 1974 when it
commenced operations.

Complaints cover a wide variety of subjects including social
services (particularly welfare), education, public works projects,
unemployment compensation, and conservation.
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New Mexico's Legislature assigned Ombudsman duties to the
Lieutenant Governor bv a 1971 statute.

Ombudsman Offices have been created by Governors in Illinois,
Montana, North Carolina, Oregon and South Carolina.

An Ombudsman for Business has been appointed in Maryland,
Michigan, Ohio. Pennsylvania, and Tennessee.

Insurance Ombudsmen also exist in Ohio and Pennsylvania.

Kentucky has an Office of Ombudsman in the Department of
Resources.

Ombudsmen for Corrections Departments exist in eleven states
while seven states have Nursing Home Ombudsmen.
Local Governments

Offices of Ombudsman have also been established at other levels
of government county, regional and special district, and city and
town.

Incomplete data assembled by the American Bar Association
Ombudsman Committee in 1973 indicates that some 76 local
governmental units (excluding school districts) have instituted some
system of handling citizens’ grievances. In the majority of cases,
officials charged with this function are accountable to either the
Mayor or City Manager and thus lack that attribute of in-
dependence which is essential for the administration of the
conceptual Ombudsman agency . Moreover, the operations of some
offices are confined to Model Cities areas, or arc totally dependent
on federal funding or require participation or partial financial
assistance from nonprofit corporations.

Aside from recent developments in Detroit and Atlanta, the
Ombudsman concept has been rejected in the nation’s major cities
such as New York City, Philadelphia, Washington, D.C., Newark,
Baltimore, Kansas City, Missouri, Los Angeles and Oakland.
Massachusetts

At least as far back as 1966 unsuccessful Ombudsman legislation
| has been filed in Massachusetts. Various bills have proposed placing

the Ombudsman within the Departments of the Attorney General,
the State Secretary, the State Auditor and the General Court.

The Massachusetts Civic League has filed legislation for 1975 to

place the Office of Ombudsman under the Secretary of State s
Office, thus reversing its previous preference for the State Auditor.
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In addition to proposals lor a State Ombudsman, legislation has
been filed in recent years to create Ombudsmen for (1) the Aged, (2)
the Department of C orrections, and (3) the MBTA, among others.

Massachusetts now has a Nursing Home Ombudsman
Demonstration Project which is funded by a joint federal-state grant
administered by the Department of Elder Affairs.

The Massachusetts Division of Employment Security has had an
Ombudsman since 1972.

On December 9, 1974 the Secretary of Administration an#'
Finance issued a new series of Regulations on Freedom of
Information which requires each state agency to designate a public
information officer to assist in adjusting citizens' complaints.

Local Ombudsmen exist in the cities of Brockton, Newton and
Peabody. In Newton, that position is provided for in the city
charter.
Pros and Cons

Advocates of a State Ombudsman stress the following arguments
in support of their position: (1) the growing complexity of
government; (2) the expense of lawyers and courts to air grievances;
(3) the resultant easing of legislators workloads; (4) the promotion
of the public’s confidence in government; and (5) the current (

inadequacy of avenues of redress.
In rebuttal, critics assert that present administrative remedies and

appeals procedures are adequate and furthermore that the full
implementation of the pending reorganization of State Government
will make it more accessible to the ordinary citizen. In the light of
this latter development, they argue it is not appropriate to add to
the administrative bureaucracy by establishing an Ombudsman.

Opponents argue that legislators are in effect acting as
Ombudsmen. Notwithstanding their primary legislative respon-
sibilities, members of the General Court cannot divorce themselves
from their constituent service duties lest they alienate a segment of
their constituency. p

Among other reasons, opponents emphasize that the wine
diversity of governmental problems and possible points of conflict
militates against the centralization of “dispute settlement” authority
in a single agency. Also, it is argued that the Ombudsman concept
arouses suspicion and distrust among career employees. Finally,
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I opponents of the Ombudsman concept fear that it may violate the
constitutional provision of separation of powers.
Administrative A Iternatives

The former House Chairman of the legislative Committee on
State Administration and the Secretary of State have each
recommended administrative alternatives to statutory Ombudsman
proposals.

Representative John J. Long of Fall River believes that the task
* of Ombudsman should be assigned to the Lieutenant Governor with

his authority derived through executive order. He would not be a
true Ombudsman but would serve basically to refer complaints to
the appropriate agencies.

Secretary Paul H. Guzzi would create within his Department an
information and referral service similar to that proposed for the
Lieutenant Governor’s Office. Since state agencies must fde their
rules and regulations with his office, the ready availability of such
material would provide the Ombudsman with immediate access to
relevant information.

1
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Origin and Scope of Study
House, No. 5520 of 1974, an order offered by Representative

Matthew J. Kuss of Fall River and adopted by the General Court,
directed the Legislative Research Council to study and report “on
the feasibility of establishing a state ombudsman office to handle
citizen inquiries and complaints and to provide the public with
information thereto!”

The order was substituted by the House of Representatives, on
the motion of Representative Kuss, for the report of the Committee
on State Administration, ought not to pass, on House, No. 3040 of
1974. That bill which was filed jointly by the Massachusetts Civic
League and Representative Kuss called for the establishment of a
division of citizen inquiry and complaint under the responsibility of
a State Ombudsman within the Department of the State Auditor.
The purpose of the proposal is to create an independent,
nonpartisan office to investigate and answer public inquiries or
complaints against state agencies and officials, thus making state
government more efficient and more accessible to the average
citizen.

The study discusses the origin and concept of the post of
Ombudsman as it exists in current government. It traces the modern
development of “Ombudsmania” from 1809 to the present in
countries around the world, in the United States, and finally in
Massachusetts. The report contains a substantial discussion of the
operation of the office in the handful of states where it has been
established by statute and of the experience of selected large cities
throughout the country. The final chapter cites pro and con
arguments for the establishment of a state Ombudsman in
Massachusetts.

Origin of the Ombudsman
According to Stanley V. Anderson, Associate Professor of

Political Science at the University of California’s Institute of

A STATE OMBUDSMAN

CHAPTER E INTRODUCTION
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Governmental Studies, the word "Ombudsman” had its origin
among the primitive Germanic tribes. A lawbreaker could be
punished in one of two methods. The first was by branding him an
outlaw and fair game to be killed by anyone. The institution of
outlawry represented progress because it provided a substitute for
family feuds.

A more sophisticated punishment which served as an alternative
to outlawry was that of a fine to be paid by the family of the culprit

Jto the family of the aggrieved person. However, it was necessary to
appoint a neutral person to collect and deliver the fine, since direct
contact between the culprit’s and victim’s families might have
resulted in violence. This middleman was the “OM-BUDS-Man
‘Om’ meaning ‘about’, ‘Bud’ being the messenger collecting the ‘fine’
(the man about the fine).”

The modern Ombudsman originated in 1809 when Sweden’s
Constitution provided for a Riksdagen Justitieombudsman or
Parliament’s Agent of Justice. That office was created to give
Parliament a means of balancing the wide powers exercised by the
King. According to Article 96 of the Constitution of 1809 which is
still in effect, it is the responsibility of the Ombudsman to “institute
proceedings before the competent courts against those who in the
execution of their official duties, have, through partiality,
favoritism, or other cause, committed any unlawful act or neglected
to perform their official duties properly.”

Principle of the Ombudsman
In simple language, the Ombudsman is one to whom any citizen

may take complaints about the actions or inaction of people in the
governmental sector. He listens, examines, and tries to obtain redress
of an injustice or amends for a grievance. It is his duty to watch over
the way in which government agencies and officials apply the law
and regulations in dealing with the public. The Ombudsman is

a nonpartisan official who is not closely associated with
and who owes no special allegiance to either the executive,
legislative, or judicial branch of government. His central purpose is
always to protect the individual. He primarily receives, processes,
and investigates complaints of citizens regarding particular actions
or inaction or attitudes of public boards, commissions, agencies,
officers and, employees.

The rationale behind the Ombudsman concept is that government
is bin and getting bigger and the citizen small. Many persons who
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have grievances would find it difficult to go through procedures
required under regulations. They may not know where to start; they
may not be able to afford legal expenses; or their emergency may be
of such a nature as to demand quick action. Also many agencies
have their own defenders (public relations experts and legal
counsels) who are able to give glib answers to citizen complaints.

The Ombudsman is also authorized to initiate investigations of
actions or inaction upon his own motion. He may inquire into
substance or procedure of any action or inaction of a public agency
official or employee, the delay or inconvenience caused to a citizen
by such action, and may even investigate the attitudes of public
officials toward citizens and their courtesy and politeness in dealing
with citizens.

In investigating complaints he must report his findings and
recommendations to the complainant, the agency involved, and
usually the governing authority.

He generally has no broad enforcement pow'ers but exerts his
greatest influence through his power of public exposure. Although
he has no authority to change a decision previously rendered by a
court or an administrative agency, he may recommend prosecution
of an official or judge or use the technique of w'arning an official or
judge or requesting corrective action. He also has the right to
request the assistance of all public officers and employees in making
an investigation along with the right of access to all meetings, files,
and records of public agencies and courts, in addition to the right to
subpoena witnesses at formal hearings.

Ombudsmen rely heavily on favorable public opinion. They make
annual reports as required by law- and may make additional reports
when conditions warrant.

Although it might be considered as a major crisis to the
complainant, generally the complaints handled by the Ombudsman
are considered to be minor ones. Some studies have found that as
high as 90% of complaints filed have no real merit. As one
writes: “Genuine grievances do indeed exist but they are far
outnumbered by complaints by the chronically querulous, the
psychopathically hostile and the simply mistaken.” 1 Thus, the office
not only provides a service to citizens against improper actions,

‘Walter Gellhorn, Ombudsmen and All That. Harvard Alumni Bulletin. May 7, 1966, p. 584
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inaction or attitudes of public officers and employees, hut at the
same time provides a procedure whereby as many as 90% of
complaints against public agencies, officers, and employees may be
shown to be without merit. Consequently, vindication of the agency,
officer, or employee may increase confidence of the citizenry in
government.

Students of the Ombudsman movement emphasize that such a
person must meet extremely high standards. One author states that
the Ombudsman should be carefully selected so as to foreclose any
challenge to his honesty, integrity, ability, or motive. Another
description sees the ideal Ombudsman as a prestigious, nonpartisan
senior citizen, with a life of achievement behind him so that he will
be ambitious for the job and not for himself. A strong legal
background is generally considered desirable. Another source
suggests that the Ombudsman’s conduct be keyed to the words of
the famous Greek philosopher, Socrates: “Four things belong to a
judge: to hear courteously, to answer wisely, to consider soberly and
to decide impartially.” It is said that in the 165 years that Sweden
has had its Ombudsman, the integrity of the incumbent has never
been challenged.

Around the world the Ombudsman has been described as a “Mr.
Fixit,” “People’s Watchdog,” “One-Man Complaint Bureau,"
“Public Protector,” “Grievance Man,” and “Citizen’s Defender.”
Each country has changed the concept ol the office to fit its own
national surroundings and governmental peculiarities.

Some of the Ombudsman Offices which have been adopted in
countries outside the United States are described in the following
pages.

Sweden
The Swedish Riksdag (legislature) appointed an Ombudsman in

1809 in order to assert its independence. This office was declared
separate and distinct from that of the Chancellor of the King which
had the executive responsibility for controlling administrative
behavior. Today both the Ombudsman and the Chancellor of the
King function within the Swedish governmental structure, but the
former has become the more important office.

CHAPTER IE OMBUDSMAN IN OTHER COUNTRIES
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Originally the “Justitieombudsman” was concerned with super-
vising the courts, but with the growth of the bureaucracy in the
Twentieth Century a shift in emphasis to the control of general

administration has occurred.
The modern Ombudsman is elected by the Riksdag for a four year

term. He may also be removed by it. To qualify, the Ombudsman
must be a person of known legal ability. The salary equals that of a
Supreme Court Judge. The current office of Civil Ombudsman is
administered by three Ombudsmen who possess equal powers. They
are assisted by a Deputy Ombudsman and fifteen jurists mainly
young judges from the courts who return to their judicial positions.

The Ombudsmen supervise the observance of laws and statutes as
applied by the courts and by public officials and employees.
However, each Ombudsman has been delegated authority in
specifically assigned areas of government.

Thus, one supervises the fields of social welfare, social insurance
and education, with added responsibilities in matters concerning the
access of the general public to official documents. Another exercises
certain residual powers in the area of civil administration. And the
third supervises the courts of justices, public prosecutors, police, and
armed forces including authorities responsible to the latter.

The Ombudsmen have access to all documents and when
necessary may prosecute public officials. However they rarely do so.
Besides acting on complaints, they may initiate their own
investigations of officials and agencies. The Ombudsmen regularly
inspect jails, government offices, courts, and military corps. Civil
and criminal proceedings are reviewed to check on procedure.
Jurisdiction is limited in respect to members of the Supreme Court
and the Supreme Administrative Court. However, there are no
limitations in the case of other judges. In 1957, all municipal boards
and officials except members of municipal councils became subject
to the Ombudsmen’s surveillance.

Annual reports are submitted to the Riksdag, considered by its
Constitutional Committee and then by the entire body.

The American Bar Association reported 3,699 cases in 1973 were
registered with the Ombudsmen. Four hundred and forty-five were
initiated by the Ombudsmen themselves. Seven proposals were
submitted to the Riksdag and nine cases were prosecuted or
otherwise disciplined. There were 551 admonitions.
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Although no recent material is available, a report on the Swedish
Ombudsman in 1961 gives a general idea of the types of complaints
received. In 1960 the cases totalled 1,225 with 983 being complaints
from private citizens. The various subject matter included: 210
concerning the courts; 190 relative to the police; 111 concerning
prisons; I IK in regard to mental and other hospitals; 29 concerning
children and youth welfare and 40 concerning executive authorities.

£ Finland
Finland was part of Sweden for six centuries until it was ceded to

Russia in 1809. It became a separate nation in 1919.
The Constitution of 1919 created an office of Ombudsman who is

appointed by the Parliament for a four year term. I hus, Finland
became the second nation to adopt such an office. However, long
years of Russian domination had seen the development of the
Chancellor of Justice as the principal bulwark of individual liberty.
Today there are two offices which deal equally with complaints
against the government, one appointed by the executive and one
appointed by the Parliament. Unlike Sweden, the Chancellor is the
more important official and generally handles the more serious
cases. There is another important difference between Sweden and
Finland. The Finnish Ombudsman has power to prosecute the
highest judges and officials and has exercised that option often in
the past.

The American Bar Association reported 997 complaints received
by the Ombudsman in 1973. Of those, 14 were self initiated. Flic
Chancellor received 988 complaints, of which 214 were sell initiated
and 44 were referred by the Ombudsman.

Denmark
Denmark became the third country to establish the olfice ot

Ombudsman when such provisions were made in its new Constitu
I tion in 1953. Professor Stephan Hurwitz who was appointed as the

■ first Danish Ombudsman in 1955 is credited with spreading the
popularity of this institution to other western nations.

The Danish Ombudsman was originally restricted to the strong

central government ol the country and he had no authority o\ei

approximately 1,400 local government units. In 1962 his jurisdiction
was extended to local governments in certain circumstances, but
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earlier restrictions on his powers in regard to the courts were
retained, this general restriction as to the supervision of the
judiciary is a major departure from the Swedish experience.
Administration in Denmark is further complicated by the fact that
the population ol the nation is spread over 100 ot Denmark’s 500
islands.

Unlike the experience in Finland but similar to that in Sweden,
the Danish Ombudsman rarely uses his power to initiate prosecution
of errant officials. Primary reliance is placed on the office’s power of
persuasion and the voluntary compliance of officials.

The Ombudsman registered 1,461 cases in 1973, of which 68 were
taken on his own initiative.

Although it has had a military Ombudsman since 1952, Norway
was the last Scandinavian country to adopt the institution. In 1958
an expert commission on administrative procedure gave the
Ombudsman concept its wholehearted endorsement, and in 1963 the
office was established.

The Norwegian Ombudsman Hrling Sandine. who is a Supreme
Court Judge, may not deal with cases being considered by
Parliament, Ministerial decisions, or the courts of the Auditor of
Public Accounts. Originally he had no jurisdiction over local
governments but in 1969 his jurisdiction was extended to include all
municipal boards and officials, except decisions of town or county
councils in matters which - pursuant to law have to be decided
by the council itself. In 1973 the Ombudsman handled 1,373 cases,
562 of which were investigated and 178 were considered justified.

Norway also created a Consumer Ombudsman in 1973.

In 1962 the Ombudsman concept faced a serious test of its
institutional strength. For the first time the office was established
outside of Scandinavia, halfway around the world in the small
Commonwealth country of New Zealand. Because of the different
governmental structure in a wholly different cultural setting, many
people doubted the adaptability of the institution beyond the area of
its birth. New Zealand’s experience, however, proved that the
institution could be successfully transplanted.

Norway

New Zealand



1975] HOUSE - No. 5392 21

*

Ihe Ombudsman, referred to as the Commissioner lor In-
vestigations, is appointed by the Governor-General on the
recommendations of the House of Representatives. He may also be
removed by the Governor-General. His term is coterminous with
that of Parliament. There are no specific qualifications for the office
and the salary is fixed by the government. His staff consists of four
employees, one legally trained and three secretary-typists.

The Commissioner’s principal duties involve investigating
decisions, recommendations or acts relating to matters of govern-
ment administration. The Commissioner has access to all documents
except those affecting government security and he may inspect
government agencies. However, he does not have the power to
prosecute and must refer matters of misconduct or breach of duty to
appropriate authorities.

He has limited jurisdiction over local education and hospital
boards, very limited jurisdiction over the military and none over the
courts. Annual reports of the Commissioner are submitted to
Parliament.

Unlike all other countries. New Zealand charges a fee for filing
complaints.

For the year ending March 31, 1974 the Ombudsman received 865
complaints, of which 373 were fully investigated and 114 found
justified.

New Nations
Encouraged by the success of New Zealand’s Ombudsman Office,

in 1965 the new island nation of Mauritius in the Indian Ocean and
in 1966 the new African nations of Guyana and United Republic of
Tanzania adopted the Ombudsman concept. However, the enabling
legislation was not passed in Mauritius until 1969 and the first
Ombudsman took office in 1970. In 1973, 89 complaints were
received, 29 investigated and 5 considered to be justified.

Guyana’s Ombudsman received 307 complaints in 1973

Great Britian
In 1967 Great Britian established an Ombudsman Office but with

very limited powers. The Parliamentary Commissioner as he is
called is restricted to the investigation of complaints forwarded by
members of Parliament relative to irregularities in administrative
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action taken on behalf of the Crown. The limited powers of the
Commissioner have caused the press to refer to him as the
“Ombudsmouse”.

The Commissioner is appointed by the Crown on the advice of
the Government. He has no set term except that he must retire at
age 65. He may be removed by both Houses of Parliament. He has
access to all documents except private Cabinet or Committee files.
Ministers of the Crown may prevent him from disclosing the
contents of documents that would be prejudicial to the state or
public interest. Annual reports are submitted to Parliament.

The types of cases which the Parliamentary Commissioner
handles are minor acts which reflect flaws in administration and
management. A 1970 article on the British Ombudsman stated: ‘in
actual fact, the Parliamentary Commissioner has uncovered no
instance of corruption or extreme perversion of the administrative
process since his office was established.” 1 The Commissioner
handles complaints concerning the more common forms of
mismanagement such as simple mistakes, the loss of files, incorrect
administrative advice, or administrative delays.

Of 704 cases recorded for 1973, 536 were completed. Decisions
were reported to members in 239 cases and in 88 the Parliamentary
Commissioner found elements of maladministration and injustice.

Fiji
The Most recent national Ombudsman Office was adopted in the

Constitution of Fiji in 1970. Then in 1972 their first Ombudsman
took office. Out of 181 cases handled by February 1973, 23 were
found to be justified or rectified.

West Germany and Israel
All the above cited nations have Civil Ombudsman Offices. West

Germany cannot be placed in the same category since it does not
have a Civil Ombudsman. This is due to the fact that most German
political leaders believe that West Germany has such a well-
developed system of administrative courts. However this country in
1956 established a Military Ombudsman Office which is still
functioning. The idea was originally proposed by a socialist member

Bernard Schwarl/, The Parliamentary C
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ot the legislature who had spent time in Sweden as a refugee from
Hitler and other West Germans became interested because of their
desire to create a democratic citizens’ army.

Israel created an Office of Military Ombudsman in 1972

France
On January 3, 1973. President Pompidou signed a law which

created the Office of Mediateur. All complaints are received through
of Parliament. His job is to advise them of existing

remedies. Of the 1,773 complaints received by the Mediateur in
1973, 564 were rejected. There were 469 cases processed, of which 70
were justified and 112 partly satisfied.

Alberta, Canada
In 1967, Alberta’s Legislative Assembly passed the Ombudsman

Act which provided for the appointment of a Commissioner for
Investigations to be called an Ombudsman. The Act is patterned
after the New Zealand statute.

The Lieutenant-Governor-in-Council appoints the Ombudsman
for a five year term on the recommendation of the Legislative
Assembly and may remove him from office in the same manner.
There are no set qualifications for the position. The Commissioner’s
salary is fixed by the Assembly. He is authorized a staff of six; one
professional and five clerical. He has access to all documents except
those relating to matters of a secret or confidential nature. He has
no power to prosecute but refers matters ol misconduct to the
appropriate authority. His jurisdiction does not extend to the
courts, the military or local governments. The Ombudsman may
initiate complaints of his own if he deems it necessary. Annual
reports are submitted to the Legislative Assembly.

For the period November I, 1972 to October 31, 1973, the
Ombudsman reported 776 complaints, of which 255 were in-

J vestigated and 56 were found justified.

Manitoba, Canada
Manitoba’s Ombudsman Act was passed in 1970. It is essentially

the same as that of Alberta except this Ombudsman serves for a six
year term, with a maximum of two terms. His salary is determined
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by the Lieutenant-Governor-in-Council and he has a staff of four
people. In his report for 1973 the Ombudsman reported receiving
441 complaints of which 64 were recorded as rectified.

New Brunswick, Canada
The Legislative Assembly of New Brunswick passed an Om-

budsman Act in 1967 which closely resembles the Alberta law.
Variations include his term of office which is ten years, his salary
which is the same as a Supreme Court Judge and his staff which
consists of one bilingual secretary and a part-time legal advisor.

In 1973 the Ombudsman received 192 complaints of which 14
were rectified.

Nova Scotia, Canada
Under the statutory precepts of the Ombudsman Act passed by

Nova Scotia’s House of Assembly in 1971, the Ombudsman is
appointed by the Governor-in-Council and may be removed by him
on the recommendation of the House. There are no specific
qualifications for the position and the Ombudsman’s salary is fixed
by the Legislature. His staff consists of one assistant, one secretary
and a legal counsel to be retained when necessary. His principal
duties are to investigate private and personal grievances against the
provincial and municipals levels of government. Unlike the other
provinces. Nova Scotia’s Ombudsman has jurisdiction over every
level of local government. However, he has none over the courts or
the military. He has access to all documents except those of a
confidential or secret nature that would be injurious to the public
interest if released. Annual reports are submitted to the House of
Assembly.

In 1973, the Ombudsman reported receiving 335 complaints.

Quebec, Canada
The Public Protector Act was passed by Quebec’s Legislative

Assembly in November, 1968 and the Public Protector took office in
May, 1969. He is appointed by two-thirds vote of the Legislative
Assembly on the motion of the Prime Minister and may be removed
by a two-thirds vote. With a salary fixed by the Legislative
Assembly, he serves a term of five years. There are are no specific
qualifications for the office but a legal background is preferred. The
staff may range from eight to sixteen people.
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The principal duties of the Public Protector are to investigate an
administrative function whereby an holder of any position, office or
employment under the government or under any government
department or body has wronged a person. He has access to all
documents including internal papers of government agencies. He
may initiate complaints when he deems it necessary. The Public
Protector has no power to prosecute or have a public official
prosecuted. He has no jurisdiction over local governments, the
courts or the military. Annual reports are submitted to the
Legislative Assembly.

In 1973, the Public Protector received 5,320 complaints, of which
2,872 were investigated and 850 found justified.

Northern Ireland, United Kingdom
In Northern Ireland one official serves as Parliamentary

Commissioner for Administration and Commissioner for Com-
plaints. Individual statutes authorizing both offices were passed in
1969; however, in 1972 the two officers were joined. The
Commissioner is appointed by the Governor on the advice of the
Northern Ireland Government and may be removed in the same
manner. His tenure is unlimited but he must retire at age 65. There
are no set qualifications for the position and his salary is fixed by
Parliament. His staff as Commissioner of Complaints consists of
thirty-two civil servants secured from various government
departments. One is legally trained. As Parlimentary Commissioner
he has five civil servants.

The principal duties of the Commissioner of Complaints are to
investigate and, if possible, effect a settlement of complaints made
by members of the public concerning administrative action taken by
local authorities and public bodies. As Parliamentary Com-
missioner, his prime duties include investigating complaints by
members of the public, submitted through a Member of Parliament,
charging inequities in the exercise of administrative functions by
Northern Ireland Central Government departments.

In both roles, the Commissioner, Steven McGonagle, has access

to all documents except those which would be prejudicial to the
safety of Northern Ireland or the United Kingdom, or contrary to

the public interest. He lacks power to prosecute or to initiate
complaints and has no authority over the courts or the military.
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In 1973, 659 complaints were filed with the Complaints Division
and 43 were lodged with him as Parliamentary Commissioner. |

Rhineland- Palatinate, West German\
In May, 1974, the West German State of Rhineland-Palatinate

adopted a Civil Ombudsman law. The Act was the result of five
years of debate and previous rejection. Support for the most recent
proposal was forthcoming from the diet (legislature) presidents
belived that (1) the courts were slow and legalistic and (2) the diets
petitions committees were handicapped in providing citizens
adequate redress. In all states but Hamburg the committees were
limited by constitutional separation of powers provisions to
soliciting facts from administrative files and they could only
recommend remedies.

Consequently, the Council of State Diet Presidents recommended
changes in state constitutions and legislative rules to make petitions
committees standing investigative bodies. It urged that committees
be given access to most government files, be permitted entry to all
public institutions under State authority and be authorized to
conduct on-site investigations and hearings. f

The new law provides for the election of the Ombudsman by the
diet for a term of eight years with the possibility of reelection. He
may be removed bv a two-thirds vote.

All petitions to the diet and the Ombudsman are considered by
that officer. If a complaint is within his jurisdiction, the
Ombudsman contacts the affected agency. If he is dissatisfied with
the agency’s response, he must go to the petitions committee to
secure an order granting access to the agency and its files. The
Ombudsman may make recommendations but may not command a
resolution.

The petitions committee may call for reports from the Om-
budsman at any time. It may ask to hear particular cases at any
time and deal with them. The committee must be informed
regarding the Ombudsman’s work at all limes. It alone can require
ministers or other administrative officers to respond, and this can be
resisted by the responsible minister only on the basis of a serious
public interest such as the right of confidentiality of personal files.
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Other countries with Ombudsman officials include the Australian
States of South Australia, Queensland, Victoria and Western
Australia; the Canadian Province of Saskatchewan; the Indian
States of Bihar, Maharashtra, and Rajasthan and the African nation
of Zambia.

*

Congressional Proposals
Since the early 1960’s there has been a growing movement to

introduce the office of the Ombudsman into American government.
At the Federal level rather lengthy Congressional committee
hearings have been held regarding the establishment of an office of
Ombudsman but Congress has not enacted legislation of this nature.

The pioneer of this “Ombudsmania”, as one author calls it, is
Democratic Congressman Henry Reuss of Wisconsin. The Con-
gressman has been filing Ombudsman legislation from 1963 to the
present year. His earlier proposals called for a Congressional
Ombudsman to be appointed jointly by the Speaker of the House
and the President pro tempore of the Senate. The appointee would
be authorized to receive citizens complaints only from members of
Congress. In brief, his duties would be to review the case of any
person who alleged that he had been subjected to any improper
penalty, or that he had been denied any right or benefit to which he
was entitled or that the determination or award of any such right or
benefit had been unreasonably delayed as a result of any action or
failure to act on the part of any officer or employee of the United
States Government. Results of the review with conclusions and
recommendations would be reported to the member who referred
the matter to the Ombudsman. The legislator then would report to

$ his constituent on the outcome of the case.
Another early advocate of a Federal Ombudsman was former

Senator Edward V. Long of Missouri, Chairman of the Subcom-
mittee on Administrative Practice and Procedure. In 1967 he filed
legislation to establish an Office of Administrative Ombudsman.
Unlike Congressman Reuss’s proposal, this Office would receive
complaints directly from the public. However, the Ombudsman’s

CHAPTER 111. ACTION ON THE FEDERAL LEVEI
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jurisdiction would be limited to the Social Security Administration,
Veterans Administration, Internal Revenue Service, Bureau of
Prisons and Selective Service System. Strong opposition was voiced
by the Internal Revenue which claimed that such an office would
jeopardize the effectiveness of the administrative handling of
disputes.

In March, 1972 Congressman Les Aspin (D) of Wisconsin
proposed a bill to provide an Ombudsman for each member of
Congress who elected to have one (H.R. 13742). The legislation died
in committee. The following year he introduced another bill which
would permit each member of Congress to appoint an Ombudsman
for his or her district (H.R. 11257). In addition, it would provide for
an Ombudsman Center to train, assist and certify the Ombudsman.
The Congressman has a full time Ombudsman in his Wisconsin
district who handles 200-300 complaints and requests monthly.

A measure submitted by Senator Vance Hartke (D) of Indiana in
1973 called for the establishment of an Office of Constituent
Assistance. The Office would be headed by a Director who would
receive complaints through members of Congress (S. 2500).

Legislation to establish an Office of the Federal Correctional
Ombudsman was filed by Congressmen William .1. Keating (R) of
Ohio and Ralph Metcalf (D) of Montana in 1973 (H.R. 11146 and
H.R. 8848 respectively). The Ombudsman would handle complaints
with respect to any administrative act of the Bureau of Prisons or of
the Parole Board pertaining to the treatment of a Federal prisoner
or parolee or conditions in any Federal penal institution.

A bill to create an Office of ombudsman of the Federal Criminal
Justice System was introduced by Republican Senator Charles
Percy of Illinois in 1973 (S. 2160). The Office would .handle
complaints and disputes related to the issue of confinement or other
related matters. Also it would be authorized to consider petitions for
collateral review filed by any State or Federal prisoner with a
Federal court and would have the power to resolve the matter out of
court within 90 days.

The Senate Watergate Committee recommended the establish-
ment of the Office of Public Attorney in its 1974 report. The Public
Attorney would act as a special prosecutor where conflicts of
interest occurred in the executive branch and as an Ombudsman to
inquire into the status and progress of complaints and criminal
charges against Federal departments and regulatory agencies.



1975] HOUSE - No. 5392 29

A Federal Citizens Appeal Board was proposed by Senator
Gaylord Nelson (D) of Wisconsin on February 21, 1974. Senate, No.
3043 would set up such boards in each often Federal districts. Each
board would consist of five members and would review complaints
against agency action after agency appeal procedures had been
exhausted. Decisions could be appealed to a Federal District Court.
An Advisory Council would be established to, among other
{unctions, distribute grants to local and state governments for
establishing local citizen appeal boards.

In addition to the opposition reported, the fact that many
legislators felt that it would be an abdication of their responsibilities
as members of Congress if casework were turned over to an
Ombudsman contributed to the defeat of these proposals. Those
who favored the idea of a Congressional Ombudsman felt that it
would free the Congressman and his staff for other more important
tasks and emphasized every Congressman’s option of keeping
casework in his own office if he chose to do so.

Special Ombudsman and Ombudsmanlike Agencies
In 1964, legislation was passed which established the Ad-

ministrative Conference of the United States (P.L. 88-499). Two
temporary administrative conferences, one in the middle 1950’s and
one in the early 1960’5, provided a basis for the new permanent
Conference. Its limited membership has a majority of Federal
agency and departmental personnel while the minority are members
of the public. The statute requires that there be between 75 and 91
members. The only paid member is the Chairman and such famous
names as William P. Rogers (former Secretary of State) and Charles
F. Brannan (former Secretary of Agriculture) have been members.
In addition, such top academic experts in administrative law and
procedure as Professor Walter Gellhorn of Columbia University
have contributed their time to the Conference.

The Conference is charged with investigating the procedures and
practices of all Federal agencies and departments with a view to

making recommendations for their improvement. The Conference
has concluded that although it should take an active role in the
evaluation of agency complaint-handling mechanisms, it should
move cautiously in assuming any major Ombudsman role for itself.
Consequently it will not undertake any operational responsibilities
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related to the Ombudsman function other than to pursue
investigations concerning procedural deficiencies of general effect
that citizens may bring to its attention. It is, however, most
interested in establishing procedural structures and techniques to
handle the problems of citizens' grievances and will continue to do
whatever is possible within its more generalized field of competence
to meet that problem. 1

In pursuance of that objective, the Conference has issued a study
conducted by Professor Victor G. Rosenblum of federal agency
procedures in handling citizen-initiated complaints. In addition, on
behalf of the Conference, Professor Howard Lcsnick has prepared a
report on grievance procedures for federal prisoners. That study
concluded that the Ombudsman was not feasible in the special
circumstances of prison life. The Conference’s Committee on
Informal Action did not act on the report because it felt that
Conference members lacked expertise to speak authoritatively on
the field of corrections.

In May, 1974 the Conference announced that it would undertake
a major study of certain administrative procedures of the Internal
Revenue Service including the handling of citizen complaints. 2

1Tic United States Civil Service Commission has an Office of
Complaints where Federal employees and the general public may
submit inquiries and complaints, principally those involving the
Federal personnel system. If necessary, the complaint is referred to
the agency involved for review so the situation can be explained to
the complainant and resolved, or the findings reported to the United
States Civil Service Commission, whichever is most appropriate.
I'he American Bar Association’s Ombudsman Committee reported a
total of 5,170 civil service inquiries and complaints from July 1,
1971 to June 30, 1972.

The Department of Health, Education and Welfare established in
1972 the position of Ombudsman in the Office of Civil Rights which

among other duties investigated complaints on equal employment
opportunity policies and practices in the higher education communi-
ty. The position was recently disbanded.

An Office of Ombudsman was established within the Department
of Commerce in 1971. The Office handled over 9,600 inquiries in

Renon. .1uI v IH;»i Association. Ombudsman Committee. Development Retu
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1973, of which about 5-10% were complaints involving improper
operation of government programs relating to business or action by
government officials managing such programs or other abuses or
capricious acts of public officials.

The American Bar Association’s Ombudsman Committee has also
reported an Organization Ombudsman program within the Federal
Aviation Administration’s Western Region. The Ombudsman
handles grievances and complaints from employees.

Rear Admiral C.F. Rauch, Assistant Chief of Staff of Navy
Personnel to Human Goals, also holds the official title of “Navy
Ombudsman”. In addition, the Navy has a Navy Wives Ombudsman
program. Any spouse who feels that she has been unfairly dealt with
by a government agency, local command or service member may
complain to a Navy Wives Ombudsman.

Development of Interest at the State Level
One of the earliest advocates of State Ombudsman Offices was

State Representative Nicholas Eddy of Connecticut who filed
legislation in 1963 to create a State Ombudsman Office. His
legislation was modeled after that of New Zealand. It called for the
appointment of a Commissioner (Ombudsman) by the Legislature to
investigate administrative decisions or acts of departments, agencies,
institutions and certain other organizations. In spite of strong
testimony by Representative Eddy as well as Ralph Nader, the
legislation did not pass.

Political Science Professor Paul Dolan of the University of
Delaware describes the increased interest in the establishment of
State Ombudsman Offices between 1966 and 1972 as follows; -

One answer lies in the demographic changes which have
occurred throughout the country. Not only was there
unprecedented growth in population attended by changes in
socio-economic structure, but there also was a rapid
expansion of state governmental services resulting in
increased problems in communication between citizens and
administrators. Officials were beset with difficulties in

CHAPTER IV. STATE AND LOCAL GOVERNMENT OM-
BUDSMEN
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relating out-worn governmental theory to the administration
of services in which the usual state employee had had little
involvement and much less experience. Also, during this
period, state authorities found themselves in the midst of
open conflict between police and large segments of the body
politic.

The increase in state services also brought with it a rise in
taxation and in turn a suspicion on the part of many
middleclass taxpayers of the competence and integrity of
fiscal officers. Complaints against improper assessments and
tax collection increased tremendously. The advent ol the
welfare state and its impingement on state administration led
to demands from large numbers of the poor regarding their
rights to welfare benefits. Legislators found themselves less
and less effective in handling constituents’ complaints about
administrative performance and saw the office of om-
budsman as a convenient means for doing this.

Another important factor in the development of statewide
complaint handling was the offer by the Federal Office of
Economic Opportunity to fund procedures for dealing with
grievances arising from welfare administration. Nebraska and
lowa ombudsmen owed their origin to aid furnished by OEO.
The termination of the grants left some states with offices
which had to be maintained by state appropriations or
abandoned. Legislators, accustomed to benefits derived from
such offices, were loathe to have them closed, but they failed
to appropriate funds to keep them open.

This ambivalence led to difficulty in institutionalizing the
ombudsman at the very time the office was becoming
appreciated by an increasing number of citizens. And the
legislators’ failure to assess properly the growing popular
acceptance resulted in confusion among the public as to why
the office had been created in the first place.

Lhe development of the ombudsman in some form depicts
a common pattern among the states. In general the
introduction of the concept, either by the executive or the
legislature, was due to an individual who desired to institute
centralized complaint handling and had sufficient leverage to
keep the idea alive through the initial stages .

.
. .'

K'realing Stale Ombudsman: A Crowing Movement, National Civic Review, pp. 250
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Between 1967 and 1974 Ombudsman bills were proposed in 38
states. In 1973, such measures were introduced in 28 jurisdictions
and last year in 21 states. Four State Legislatures actually adopted
the program (Hawaii, lowa, Nebraska, and New Jersey).

The Hawaii Ombudsman Law, Chapter 96 of the Hawaii Revised
Statutes (HRS), was passed in 1967. The first Ombudsman took
office on July 1, 1969. He serves a population of 800,000 people.

The Ombudsman is appointed by both branches in joint session
by a majority vote of each. A two-thirds vote is necessary for
removal. There are no statutory qualifications for the position and
the Ombudsman serves a six year term, with a maximum of three
terms. His salary is the same as that of a Circuit Judge. His staff
consists of four professional and four clerical employees. Expen-
ditures for fiscal 1973 totaled $137,297.

The prinicpal duties of the Ombudsman are to investigate
administrative acts (or inaction) of both state and local government
departments, agencies or officers whereby any person is aggrieved.
He may also initiate investigations. The Ombudsman has access to
all documents including internal papers of government agencies but
has no power to prosecute. He may refer any evidence of
maladministration to the appropriate authorities. Annual reports
are submitted to both branches of the Legislature and the Governor.

Complaints are received by visit, letter and telephone. As a service
to the outer islands, the Ombudsman or a member of his staff
travels the circuit once a month. Along with government agencies he
inspect prisons, jails and other institutions.

The Ombudsman has no jurisdiction over the courts, elected
officials or Federal and multistate agencies.

In fiscal 1973 the Ombudsman, Herman Doi, reported 2,041
inquiries, of which 509 were adjudged to be outside his jurisdiction,
573 were requests for information and 959 were complaints within
his jurisdiction. Of the complaints, 34% or 326 were found to be
justified or partly justified while 41.8% or 401 were unjustified.

Most contacts came directly to the Ombudsman from the public.
Only 10.4% or 213 of inquiries were referrals including 14 referrals
from legislators. Such a minute number of referrals from legislators
raises a question of whether the Ombudsman Office actually reduces
their workload.

Hawaii Ombudsman
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The Ombudsman’s Annual Report for fiscal 1973 showed the
major areas of complaints to be social services, particularly welfare;
housing; labor and industrial relations; public education and health.

Nebraska
In July 1969, the 49-member unicameral Nebraska Legislature

enacted Legislative Bill (LB) 521, thus creating the Office of the
Public Counsel (C.762).

The first Public Counsel took office on June I, 1971 and serves a
population of 1.4 million.

The Public Counsel (or Ombudsman as he is more commonly
called) is appointed by a two-thirds vote of the Legislature for a
term of six years and may be removed by the same vote. Specific
qualifications call for a person well equipped to analyze problems of
law, administration and public policy. His salary is fixed by the
Executive Board of the Legislative Council. His staff consists of one
secretary and one part-time legal staffer.

The principal duties of the Public Counsel are to receive
complaints from the public or from persons working in government,
to investigate, and, where appropriate, to negotiate remedial action
with the agencies involved. A secondary duty is to answer questions
and to assist people with problems relating to government. He has
access to all documents but may not prosecute. If, after investiga-
tion, evidence of maladministration is uncovered, the matter is
referred to the appropriate authorities for disposition. The Public
Counsel has no jurisdiction over local governments, the courts, the
military, elected officials or multistate and Federal agencies. To
protect government employees, the law provides that no State
employee who files a complaint may be subject to any penalties,
sanctions or restrictions in connection with his employment because
of such complaint.

In 1973, the Public Counsel, Murrell B. McNeil, reported 579
documented contacts, of which 383 were complaints. Of those
complaints, 20% or 77 were deemed to be justified and 34 were
considered to be partially justified. In addition, the Ombudsman
reportedly receives 300-400 requests for information by phone each
year which are not recorded. There is no toll-free phone number and
long distance calls are at the expense of the caller.
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Typical complaints and inquiries revolve around the following
subjects: unemployment insurance; correctional facilities; welfare;
public works projects; education and housing.

In 1973. a survey of Nebraska legislators’ impressions of the
Ombudsman's Office disclosed thirty very favorable responses, two
favorable, one unfavorable, and one very unfavorable. State
administrators’ responses in 1973 to the question “Should the
Nebraska Ombudsman’s Office become a permanent part of state
government?” were as follows: 84.6% Yes; o.o' t - No; 14.7% -

uncertain; and 0.7% — no response.
Since its inception the Nebraska Ombudsman program has been

funded by the Federal Government through the Office of Economic
Opportunity (OEO). The Nebraska Legislature voted in February,
1971 to accept a grant from the OEO to the Legislative Council in

the amount of $70,503 for a period of eighteen months with a
termination date of December 31, 1971. a grant which had been
initially offered in June, 1970. A second and terminal grant of
$63,800 was made by OEO for the period from January 1, 1972 to
June 30. 1973. Permanence of the Ombudsman office was made
certain when the Nebraska Legislature approved in 1973 a budget
request for approximately $48,000 for the period from July 1, 1973
to June 30, 1974. Subsequently, the OEO permitted the Om-
budsman to continue to spend approximately $50,000 in unused
Federal funds through June 30, 1974. The office of the Nebraska
Ombudsman on an annual basis cost $39,994 in 1972 and $41,534 in
1973. Exepnses for fiscal 1975 are running at $50,000 and in liscal
1976 are expected to increase to $65,000.

lowa
The lowa Ombudsman office, known as the Citizens’ Aide, owes its

existence to the insistence and perseverance of Governor Robert
D. Ray. After negotiating with the Office of Economic Opportunity
for initial funding, the office of Citizens’ Aide was established by
executive order in 1970. The office was looked on by the governor
as a sort of information bureau which would help citizens find the
agency best suited to solve their particular problems. By December
1970 the Citizens’ Aide began to deal directly with complaints

against state agencies. Impressed by the success of the new office,
the Sixty-fourth lowa General Assembly passed the Citizens’ Aide



HOUSE - No. 5392 [January36

Act in 1972. thus giving the Ombudsman office a permanent
statutory basis (Acts of 1972, chapter 1123; Chapter 601 G of the
Code of Iowa). Under the act, the Legislative Council appoints the
Ombudsman, subject to the approval by a majority vote of the
General Assembly, and he may be removed in the same manner.

The Citizens’ Aide is limited to a single four year term. He must
be qualified to analyze questions of law, administration and public
policy. His salary is fixed by the Legislative Council. With a staff of
five, including an Assistant Citizens’ Aide, three Deputy Citizens’
Aides and one secretary and a fiscal 1975 budget of $1 12,000, the
Ombudsman serves a population of 2.8 million. The assistant
handles those complaints relative to correctional acitivites.

The principal duties of the Citizens’ Aide are to investigate
complaints or, on his own motion, the administrative acts of state
and local agencies. He may also recommend changes in procedure
and other areas to agencies and to the General Assembly. He has
access to all documents but no power to prosecute. Annual reports
are submitted to the Governor and to the General Assembly. The
law gives him jurisdiction over all entities of local government as
well as over state military officials. However, the Citizens’ Aide has
no jurisdiction over the courts, elected officials or Federal and
multistate agencies.

In 1973 there were, 1,200 recorded citizen contacts with the
Citizens’ Aide Office. The citizen’s complaint was considered valid
in approximately 25% to 35% of the cases. In about 50% to 60% of
the cases investigated, a satisfactory adjustment was reached, both
Irom the standpoint o! the agency involved and the citizen.

Ol the 1,200 cases, 566 complaints were received by telephone,
498 by mail and 135 by visit. There were 541 direct contacts with the
Office. The Governor referred 328 cases to the Aide for action;
legislators 106; various state agencies 67; the Attorney General 1.3;
and 150 were transmitted from miscellaneous sources. Although the
total number of referrals from the 150 member General Assembly is
small, that total doubled from 1972 to 1973. Citizens’ Aide, Thomas
Mayer, believes that referrals from legislators will continue to
increase as more members of the General Assembly become aware
that the Citizens’ Aide Office can be a useful means to handle their
constituents’ complaints.

Major areas of complaint include unemployment compensation
social services, conservation, public works and health services.
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New Jersey
In 1974, the New Jersey State Legislature enacted a law which

created the Department of the Public Advocate (P.L. 1974, Chapter
27). A Commissioner known as the Public Advocate heads the
Department. The agency is structured into (I) an Office of Inmate
Advocacy to represent the interest of inmates, (2) a Division of
Mental Health Advocacy, (3) a Division of Rate Counsel, (4) a
Division ol Public Interest Advocacy, and (5) a Division of Citizen
Complaints and Dispute Settlement. The Office of Citizen
Complaints handles complaints from any citizen relating to
administrative action or inaction of agencies and its findings and
recommendations are reported to the Public Advocate. Mr Stanley
C. Van Ness became Public Advocate on May 21, 1974. Mr John
Gleeson heads the Division of Citizen Complaints and Dispute
Settlements. The New Jersy Ombudsman Committee has concluded
that despite reservations the new legislation is a worthwhile
experiment.

The sum of $250,000 was appropriated for the fiscal year ending
June 30, 1975. With a population of over eight million to serve, the
Division of Citizen Complaints has received over 1,800 complaints
since July 1974.

In 1971 the New Mexico Legislature which passed Chapter 138 of
the Laws of New Mexico assigned Ombudsman duties to the
Lieutenant Governor. Among the Lieutenant governor’s respon-
sibilities in that role are the following: (I) facilitate and promote the
cooperation and understanding between the people of this state and
the agencies of state government, by assisting them in their dealings
with such agencies, and by assisting the agencies to explain their
functions, duties and administrative procedures insofar as they
affect the people of this state; (2) refer any complaints or special
problems of the citizens of this state to the proper agency; (3) keep
records of his activities and make an annual report to the Governor;
and (4) perform any other duties that may from time to time be
assigned him by the Governor.

The Lieutenant Governor reported receiving approximately 8,000
contacts by individuals and groups in 1973. As Ombudsman, he has
no powers of subpoena or sua sponte investigation.

New Mexico
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Florida
In June, 1973, Florida's Senate Governmental Operations

Committee commenced a service allowing any Senator or his staff to
phone or write the Committee for the central processing of
constituent inquiries or complaints dealing with services rendered by
state government. The service was opened to the general public on
January 16, 1974. From June 4, 1973 to February 28, 1974, 800
inquiries were received.

Executive Appointed Ombudsmen
Ombudsmen created and appointed by Governors exist in the

states of Illinois, Montana. North Carolina, Oregon, and South
Carolina.

Oregon. In his Inaugural Address in 1967. Governor Tom
McCall recommended that the State Legislature create an
independent office of Ombudsman. That official would be
appointed by the Governor to receive and investigate citizen
complaints protesting the official acts of public servants, unjustified
inaction, inefficiency, arrogance or abuse of authority. Since the
Legislature failed to act on his proposal, the Governor created a
State Office of Ombudsman by executive action on July I, 1969.
Operating funds were contained in the executive budget which had
legislative approval. Recent proposed state legislation toward formal
creation of an Ombudsman appointed by and responsible to the
Legislature has not been passed. The situation has now- developed to
the point where either provision must be made for a permanent
agency or the office must be terminated.

The Ombudsman Office reported 697 cases w'ere considered in
1972, not including 100 to 150 contacts per month. A contact

consists of a letter, telephone call, or visit by a citizen or public
official seeking information or assistance, which can be handled by
the Ombudsman directly and without the assistance of another
agency. No precise register is maintained of contacts

In his Interim Report from January through March, 1973 the
Ombudsman reported a volume of 227 cases as compared to 152
cases during a comparable period in 1972.

Montana. Governor Thomas L. Judge established an Om-
budsman position (Citizen’s Advocate) in his office in 1973. Between
July 1 and December 31, 1973 the Citizen's Advocate received



1975) HOUSE - No. 5392 39

between 4,000 to 5.000 phone calls, responded to approximately
1,200 pieces ol correspondence and had almost 500 visitors. The
Governor's effort to give the office a statutory basis was defeated in
1974.

South Carolina. The Office of Citizen Service was created by
South Carolina’s Governor John C. West within his office on May
4, 1971. Its duties are to handle complaints, inquiries, requests, and
other communications from the public in general with regard to
state government. Its activities are reviewed on a regular basis by the
Citizen Service Review Board.

North Carolina. The Office of “People’s Man” derives its
authority from an Executive Order of Governor James E.
Holshouser, Jr. The “People’s Man” receives and investigates
complaints from the public about illegal, unreasonable, unfair, or
discriminatory actions by state officials or employees and
recommends suitable action.

Illinois. Governor Dan Walker has created an Ombudsman
Office, the Ombudsman being known as the Citizens Affairs
Liaison, to deal with emergency complaints and inquiries. An
average of 360 grievances per month are received.

Connecticut
Governor Thomas J. Meskill established a Governor’s State

Information Bureau in 1973 which permits persons to call toll free
from any area of the State. The Bureau answers inquiries, supplies
information and provides, if required, “in depth” follow-up service.
Calls from the deaf are handled by special telephone facilities. An
interpreter is available for the Spanish-speaking populations.
Twenty case workers are employed to handle approximately 500
daily inquiries.

Special Ombudsmen
In August, 1971, the Businessman’s Ombudsman Office was

established as a division of the Ohio Department of Development.
When the Department of Development and the Department of
Urban Affairs were merged in 1972, the new Department of
Economic and Community Development continued the Om-
budsman’s Oflice and created, in addition, a Bureau of Local
Government Ombudsman.
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In 1973 the Ohio Legislature passed a law providing cooperation
and financial assistance to nonprofit Ombudsman corporations.

Ombudsmen for Business have been appointed in at least another
four jurisdictions, namely Maryland, Michigan, Pennsylvania and
Tennessee.

In line with recent state advances in the area of consumer
protection, the Slates of Ohio (1972) and Pennsylvania (1971) have
designated certain officials to act as Insurance Ombudsmen to
resolve disputes between the policyholder and companies within the
insurance industry.

Kentucky’s Governor established an Office of the Ombudsman in
the Department for Human Resources by Executive Order in 1973.
In 1974 the State Legislature enacted S.B. 112 giving the Office a
statuatory basis. The Office handles complaints with respect to
services rendered by the Department including health services, social
services, social insurance and manpower services. It also serves the
state as an information and referral center for other agencies.

The Ombudsman handles about 130 complaints each month. He
is contacted directly by the public on a toll free number, which is
manned 24 hours a day.

Ombudsman for Corrections to investigate maladministration or
mistreatment of prisoners are provided for in the following states:
Connecticut, Hawaii, lowa, Kansas, Minnesota, Nebraska, New
Jersey, New York, Ohio, Oregon, and South Carolina.

Finally, Nursing Home Ombudsman Demonstration Projects
exist in the following states: Idaho, Massachusetts, Michigan,
Oregon. Pennsylvania, South Carolina, and Wisconsin. They receive
funding from the U.S. Department of Health, Education and
Welfare.

Model State Ombudsman Statute
In February, 1974 the American Bar Association Ombudsman

Committee published a Model State Ombudsman Act prepared for it
by the Yale Legislative Services. The proposed legislation contains
twelve features which the American Bar Association considers
essential for an effective Ombudsman program:

(1) Authority of the ombudsman to criticize all agencies,
officials, and public employees except courts and their
personnel, legislative bodies and their personnel, and the chief
executive and his personal staff;
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(2) Independence of the ombudsman from control by any
other officer, except for his responsibility to the legislative
body;

(3) Appointment by the legislative body or appointment by
the executive with confirmation by a designated proportion
of the legislative body, preferably more than a majority, such
as two-thirds;

(4) Independence of the ombudsman through a long term,
not less than five years, with freedom from removal except for
cause, determined by more than a majority of the legislative
body, such as two thirds;

(5) A high salary equivalent to that of a designated top
officer;

(6) Freedom of the ombudsman to employ his own
assistants and to delegate to them, without restraints of civil
service and classification acts;

(7) Freedom of the ombudsman to investigate any act or
failure to act by any agency, official, or public employee;

(8) Access of the ombudsman to all public records he finds
relevant to an investigation;

(9) Authority to inquire into fairness, correctness of
findings, motivation, adequacy of reasons, efficiency, and
procedural propriety of any action or inaction by any agency,
official, or public employee;

(10) Discretionary power to determine what complaints to
investigate and to determine what criticism to make or to
publicize;

(11) Opportunity for any agency, official, or public
employee criticized by the ombudsman to have advance
notice of the criticism and to public with the criticism an
answering statement;

(12) Immunity of the ombudsman and his staff from civil
liability on account of official action.

The complete text of this proposal is printed in the appendix to this
report.
Ombudsmen at the County Level

The short-lived Office of Public Protection was created by the
county supervisor in Nassau County, New York in 1966. Its purpose
was to protect the public and individual citizens against inefficiency,
maladministration, arrogance, abuse, and other failures of
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governments and to encourage sound and fair administration in the
public interest. However, since the office was under the control of the
county supervisor, it lacked impartiality and independence. It served
predominantly middle class people while less advantaged groups
failed to make use of the office. The County Board issued a report in
1967 stating that there was no need for such an office since the county
has “well clothed agencies of government” already. Subsequently a
proposal to make the Office of Public Protector permanent by
amending the County Government Law was defeated by the voters in
1967. The Commissioner of Accounts was subsequently assigned the
duties of Public Protector by executive order. He handled 1,002
matters in 1972 and 1,295 in 1973.

In line with the true ombudsman concept. King County,
Washington established an Office of Citizen Complaints in 1968 by
home rule charter. The Office became operational in 1970. Later in
1971 King County and the City of Seattle agreed to a Joint Office of

Citizen Complaints which received funding from the Office of
Economic Opportunity. The Director (Ombudsman) is selected by
the City and County Councils for a five year term and is subject to

d only by a two-thirds vote of both Councils. He appoints a
deputx for Seattle and a deputy for King County along with a
upporting staff. The Ombudsman is authorized to investigate

complaints filed by citizens against city and county administrative
agencies but is prohibited from investigating the Councils, the Chief
Executive, the County Prosecutor and the courts. From July 1, 1971

June 30, 1972 the Office received 1.732 inquiries
Acting under a home rule charter (effective January I, 1973)

which contained an enabling provision, Jackson County, Missouri
established an Office of Human Relations and Citizen Complaints.
The Director receives an investigates complaints and makes
recommendations on his findings. Within the Office is a Commis-
sion which may hold hearings with respect to any complaints which
the Director is authorized to investigate. The Commission may
subpoena witnesses, compel their attendance, take testimony of
persons under oath, and require the production for examination of
books and papers relating to any matter under consideration by the
Commission. Jurisdiction is limited to offices established by county
ordinance. From July 1, 1973 to June 30, 1974 the Office received
over 1,300 contracts from the public, approximately 800 of which
were completed.
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In 1972 the charter of Lexington-Fayette Urban County,
Kentucky was adopted, thereby merging county and city
governments. I lie charter provides for an Office of Citizen’s
Advocate which shall investigate citizen complaints, unearth any
abuses or irregularities on the part of the government, officers,
agents or employees, and recommend substantive or procedural
policies to reduce or eliminate problems of citizen access to the
government. The Citizen’s Advocate is appointed by the city
council.

Local Government Ombudsman
Unsuccessful Action. Similar to developments at the state level,

advocates of the Ombudsman concept have achieved but little
success in engraining that complaint-handling mechanism within the
framework of local government. Incomplete data assembled b\ the
American Bar Association Ombudsman Committee in 1973
indicates that only some 76 local governmental units (excluding
school districts) have instituted some system of handling citizens’
grievances. In the majority of cases, officials charged with this
function are accountable to either the Mayor or City Manager and
thus lack that attribute of independence which is essential for the
administration of the conceptual Ombudsman agency. Moreover,
the operations of some offices are confined to Model Cities areas or
are totally dependent on Federal funding or require participation or
partial financial assistance from nonprofit corporations.

Aside from recent developments in Detroit and Atlanta, the
Ombudsman concept has been rejected in the nation’s major cities.
Defeat has visited such efforts in New York City. Philadelphia,
Washington. D.C., Newark, Baltimore. Kansas City. Missouri. Los
Angeles and Oakland

In 1967. the Mayor of Baltimore vetoed an ordinance authorizing
the creation of an Ombudsman but the Council was unable to
muster sufficient votes to override the veto.

Opposition in the New Jersey General Assembly contributed in
part to forestalling attempts to set up the Ombudsman mechanism
in the City of Newark in 1967. As an alternative to a citizen r lew

board which had been advocated by a Governor’s Commission to

relieve racial tensions, the Mayor of Newark filed a legislative
proposal for an Ombudsman. This course of action was necessary
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inasmuch as the Federal Office of Economic Opportunity (OEO)
insisted on a “strong” Ombudsman with subpoena powers as a
condition of that agency’s agreement to fund the program. The city
lacked authoriu to confer subpoena power by local ordinance.

In 1972. a subsequent mayoral administration was successful in
securing passage ol an ordinance which created an Otfice ot
Ombudsman but without the power of subpoena. However the City
Council in October, 1972 refused to approve the nominee for the
position and the Council later rescinded its prior approval of the
cilv ordinance.

Examples of Office. The following text illustrates the type of
Ombudsman activity undertaken by some of the larger cities
throughout the nation.

The experience of the City of Dayton, Ohio (population 243,000) is
reflected in the following excerpt from a report of the American Bar
Association:

The Joint Office of Citizen Complaints opened on March
1, 1971, funded by the Charles F. Kettering Foundation and
the OEO. It was established as an independent agency
reporting to a community-based Board functioning within the
corporate limits of Dayton but dealing with municipal public,
educational, and county problems. The office receives
complaints of acts done or omitted by any department (where
the board or agency is responsible to the Dayton City School
Board, the City of Dayton, or the Montgomery County
Board of Commissioners), which act or omitted act causes
any citizen in Montgomery County to be aggrieved. A Board
of Trustees of the Joint Office of Citizen Complaints was
created with the approval of the School Board, the City and
the County Commissioners. The Joint Office of Citizen
Complaints was incorporated in 1972. Any political subdivi-
sion in the Dayton, Ohio metropolitan area is eligible to
become a member of the corporation upon the affirmative
vote of not less than a majority of the Board of Trustees. The
initial members of the corporation are the City of Dayton,
Ohio, the Dayton School District, and Montgomery County.
Each member of the corporation elects three Trustees. The
Board ot Trustees elects an Ombudsman to be the Chief
Executive Officer of the corporation. Complaints are received
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1,1 person, by telephone, or in writing. The duty of the
Ombudsman is to investigate complaints and also includes
the ability to review upon reasonable notice all of the
documents of the agency, departments, and boards, subject to
her jurisdiction. The office has seven full-time staff and 19
students and volunteers. Its present sources of funds are the
City, School Board, County, and the United Fund. The 1973
annual report shows 2,368 cases were received. 1

The City of Wichita, Kansas (population 276,000) established a
Community Grievance Office in 1972. The Grievance Officer is
appointed by, and is accountable to, a five-member Citizens
Advisory Board appointed by the Board of City Commissioners. He
is independent of city government control and by ordinance is
empowered to investigate complaints involving any aspect of city
government, policy or practices. The Advisory Board is also
responsible for evaluating the performance of the Community
Grievance Officer and must review, at least quarterly, the statistical
reports and narrative summaries of the activities of the Community
Grievance Officer and submit a report on the same to the Board of
City Commissioners and the City Manager. Between July 10. 1972
and May 24, 1974 the Grievance Officer received 2,300 complaints.

Columbus, Ohio with a population of 540,000 has an Om-
budsman who serves under the general direction of the Mayor.
From December 18, 1972 to November 15, 1973 the office acted on
3,308 cases. Nineteen volunteers assist the program.

The new charter of Detroit, Michigan (population 1,500,000)
adopted on November 6, 1973 provides for an Ombudsman who is
appointed by a two-thirds vote of the City Council for a single term
of ten years. He may investigate the official act of an agency which
aggrieves any person. Elected offices are excluded from jurisdiction.
Reports are to be made periodically to the City Council. At the end
of ten years the question of retention of the Office of Ombudsman
will be submitted to the electorate.

In 1974 the Georgia Legislature passed legislation which amended
the city charter of Atlanta (population 498,000) to provide for an
Ombudsman. However, the city’s attorney rendered an opinion that
the state law was illegal. Subsequently, the City Council passed an
ordinance on May 20, 1974 establishing the Office of Ombudsman.

American Bar Association. Ombudsman Committee, Dewlopmeni Kc/ion. July I, 197j-.lm 4. pp
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That official is appointed by the Mayor with the approval of the
City Council. The Office operates as an independent agency of the
city. Its jurisdiction does not extend to the actions of any judge,
member or employee of the City Council or the Mayor or his
personal staff.

Charleston, South Carolina, with a population of 67,000
reorganized its Ombudsman program in 1974. Originally it provided
for a Chief Ombudsman and 16 Ward Ombudsman. It now consists
of an Ombudsman who heads the Office of Citizens’ Complaints
and a board of ten directors who act as advisors. Approximately
961 complaints were received in 1973. The Ombudsman is elected by
the Board of Directors.

Finally, Little Rock. Arkansas (population 132,000) has a city-
funded one-man office with the title of “Ombudsman” to receive
complaints from residents of the Model Cities Neighborhood.

General Ombudsman Legislative Proposals
For years various unsuccessful proposals have been introduced in

the State Legislature for the establishment of a State Ombudsman.
Representative Paul Murphy of Boston filed unsuccessful

legislation in 1966 which called for the creation of an Office of
Examiners within the Department of Administration and Finance
but not under that Department’s control (House, No. 493). The
Office would examine complaints dealing with the execution of laws
and administration of State Government. Headed by a chief
examiner, the jurisdiction of the agency would extend to all
departments and offices of the executive branch, but all elected
officials would be exempt.

The examiner would make reports or recommendations to the
Governor, departments, officials or the public. All information,
files, data or testimony obtained in the process of investigation
would be subject to a requirement of secrecy. He would not have the
power to prosecute.

In 1967 a bill to establish the position of Ombudsman within the
Department of the Attorney General was co-filed by Representative
Thomas W. McGee of Lynn (House, No. 2299). The Ombudsman

CHAPTER V. MASSACHUSETTS DEVELOPMENTS
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would not be subject to the Attorney General’s supervision. He and
ins staff would advise citizens on their rights and limitations under
constitution law, statutory law, ordinances and by-laws in disputes
with public agencies. His official decisions would be legally binding
on each and every elected official and public administrator
concerned, subject to judicial review. He may invoke any judicial
remedy to implement his finding.

1 he then Secretary of the Commonwealth. Kevin H. White, along
with Representatives James R. Nolan of Ware and Joel S.
Greenberg of Pittsfield, filed legislation in 1967 for the creation of a
Massachusetts Information and Referral Agency of the Office of
Ombudsman (House, No. 2677). Representative Chandler H.
Stevens, Jr. of Bedford and several other legislators filed a similar
proposal (House, No. 3228).

The Ombudsman would be within the Department of the State
Secretary but would not be subject to its control. Agencies subject
to his jurisdiction would include any department, board, commis-
sion, division or authority of the Commonwealth or subdivision of
any of the foregoing or official of the Commonwealth authorized by
law to make regulations or to conduct proceedings. The courts, the
Legislature, its committees and staff, a political subdivision of the
Commonwealth or an entity thereof, an entity of the Federal
government, a multistate governmental entity, and the Governor
and his personal staff would be exempt.

The Ombudsman would be empowered to investigate malad-
ministration either in response to public complaints or on his own
initiative. He could refuse to investigate complaints which he felt did
not have sufficient merit. It would be within his power to refer
complaints to the appropriate State agency.

The Ombudsman would be required to submit an annual report
on his activities to the Governor and General Court; he may issue
additional reports and recommendations as he deemed necessary.
However, his powers would be advisory only, preventing him from
vetoing, altering or amending any administrative decision.

The Ombudsman would be appointed by the Governor for a six
year term and may not serve more than two terms. Candidates and
office holders would not be eligible for appointment. He may be
removed or suspended for neglect of duty, misconduct or disability.
He would appoint a first assistant and other officers and employees
he deemed necessary.
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The legislation filed in 1968 by these sources was identical except
in one major particular (House, Nos. 1920, 1923 and 1925). The
latter measures called for the election (and removal) of an
Ombudsman by a joint two-thirds vote of the General Court. Under
the provisions of House, No. 1925, the Ombudsman would be
selected from one or more nominees made by a committee
consisting of the Senate President, the Speaker of the House and the
Minority Leaders in the two branches. His tenure would be limited
to a single ten year term.

Recent years have witnessed a return to the former view of
establishing the position in the Secretary of State’s Office, or in the
Department of the State Auditor. In 1974 Senator John M. Quinlan
of Norwood advocated the appointment of the Ombudsman by the
Secretary of the Commonwealth, subject to a joint two-thirds
approval by the General Court (Senate, No. 1316). His term would
be four years and he would serve “coterminously” with the Secretary
of State. Representative Francis C. Lapointe of Chicopee also
proposed the establishment of the Office of Ombudsman within the
Department of the State Secretary (House, No. 1113). However, the
Office would not be subject to the Secretary’s control.

Two bills filed in 1974, one by Representative Matthew J. Kuss of
Fall River and the Massachusetts Civic League (House, No. 3040)
and another by Representative Vincent J. Piro of Somerville
(House, No. 912), provided for the establishment of a Division of
Citizen Inquiry and Complaint under the responsibility of a State
Ombudsman within the Department of the State Auditor. The
Ombudsman would be appointed by the State Auditor with the
approval of the Governor.

The division would receive and answer inquiries and complaints
directed to it by any person relative to the departments, agencies,
authorities, boards, commissions, programs, activities, and
employees of the Commonwealth. Agencies exempt from the
Ombudsman’s jurisdiction include: the Governor and his personal
staff; the General Court, its committees and staff; the courts; any
entity of the Federal government; or private companies, businesses
and individuals who are not State employees. The Ombudsman’s
annual report including recommendations for legislation would be
included in the annual report of the Department of the State
Auditor.
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Ihe Massachusetts Civil League has filed legislation again for
1975. However, the new bill proposes to place the Office of
Ombudsman under the Secretary of State’s Office. The reason for
the change is the adamant support for an Ombudsman Office
expressed by Secretary of State Paul H. Guzzi.

Special Ombudsman Proposals
Besides the above proposals, legislation has been filed within the

last few years for the appointment of an Ombudsman (1) for the
Aged, (2) for the Department of Corrections and (3) for the MBTA,
among others.

Senator Samuel Harmon of Boston submitted a proposal in 1969
which would establish an Office of Ombudsman in the Commission
on Aging (Senate, No. 112). The Ombudsman would answer
inquiries of the elderly, particularly those concerning the programs,
services and benefits made available by the local, state and federal
governments as well as private industries and institutions.

Representative David C. Ahearn of Norwood filed a bill in 1971
calling for an investigation and study by a special commission on
the feasibility of establishing an Ombudsman Board to handle
complaints relating to the sale of defective motor vehicles and the
repair of motor vehicles (House, No. 3988).

In 1972 Representative Jonathan L. Healy of Charlemont
proposed legislation to create the Office of Ombudsman for
Corrections (House, No. 646). The Ombudsman would be
nominated for a four year term by a special committee on
corrections administration composed of three Senate and four
House members. The three Senate members would be appointed by
the Senate President with at least one representing the Democratic
Party and one representing the Republican Party. Similar bipartisan
appointments would be made by the Speaker of the House. The
Ombudsman would then be appointed by a resolution of both
houses and could be removed by the same. He would serve a
maximum of two terms. Legislators who served two years prior to

holders of public office would beappointment, candidates or othe
ineligible for appointment

The Ombudsman would isdiction over the Department of
Corrections, the Parole Board e Department of Mental Health,

id county jails, county houses of
chools.

the Division of Youth Ser
orrections and county training
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The Ombudsman would examine complaints which he considered
to be appropriate subjects of investigation. He could also investigate
on his own initiative. However, the affected agency must be
informed of his intention. Subjects to be scrutinized include agency
actions alleged to be contrary to law, or actions which are alleged to
be unreasonable, unfair, oppressive or discriminatory even though
in accordance with the law. He could compel the production of
documents, papers, reports or any other pertinent information
relevant to his inquiry, enter without notice to inspect the premises
of any agency, hold hearings both public and private and subpoena
witnesses.

The Ombudsman may exercise his powers without regard to the
finality of anv administrative act.

Finally, he would be required to submit an annual report to the
General Court with legislative recommendations.

Representative Healy introduced the measure again in 1973
(House, No. 3164) and in 1974 Senator Alan D. Sisitsky of
Springfield and others filed similar legislation (Senate, No. 1287).

In another area. Representative Vincent J. Piro of Somerville
filed a bill in 1973 to create a position of Ombudsman for direct care
personnel working in schools for the retarded in the Department of
Mental Health. The Ombudsman would not be subject to
Departmental control (House, No. 2371). Those eligible for the
position would be Grade 6 Nursing Attendants with two years
seniority in the Department’s schools. The Committee on Socially
Acceptable Behavior would select the candidate who would then
serve a term of one year and be entitled to return to the originally
held position after that term expired. The Ombudsman would sit in
on meetings to determine the budget of State schools and would
have access to all files and records.

A proposal to create an Office of Residential Care Ombudsman
was made in 1974 by Representative Louis P. Bertonazzi of Milford
and others (House, No. 2033). The Office would be under but not
directly part of the executive office of the Governor. The
Ombudsman would have jurisdiction over all public and private
residential care facilities.

An advisory committee consisting of seven members appointed by
the Governor would nominate three persons for the position, one of
whom would then be appointed as Ombudsman by the Governor.
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I he successful candidate would serve a maximum of two three year
terms. Ihe committee would assist the Ombudsman in making
recommendations pertinent to his duties.

The proposed statute mandated specific professional
qualifications for the Ombudsman’s staff. One member must be
from the legal profession. Others would be required to have
experience in one of the following areas: nutrition, mental health,
public health, education, corrections, elderly affairs, and veterans
affairs. Barred from appointments to either the Ombudsman
position or staff are the following; (I) candidates for or holders of
State offices, (2) members of any state or federal employees
association, (3) those maintaining any business, legal or personal
relationship with any complainant, (4) individuals under investiga-
tion, or (5) persons or agencies directly involved in the investigation
of a complaint such as would constitute a conflict of interest.

The Ombudsman would undertake investigations and prepare
reports and recommendations relative to (1) proper medical care, (2)
nutrition, (3) accommodations, including bedding, laundry, personal
hygiene facilities and recreational facilities, (4) education including
academic, vocational and rehabilitation, (5) civil rights, (6) staff
assignments and placements and (7) policy, including internal rules
and regulations.

He and his staff would make periodic unscheduled inspections of
facilities and report any deviation from published standards.

The Ombudsman could authorize and direct investigations on the
basis of petitions from residents in institutions, staff or supervisory
personnel, agencies and citizens’ groups or on information gathered
by the Ombudsman staff in the routine exercise of their duties.

In the process of investigating an agency or employee or persons
directly connected with such agency, the Ombudsman would have
access to all records, documents or any other pertinent information.
He could also enter the premises without notice but the agency
would have to be informed in advance of his intention to investigate.
He may exercise his powers without regard to the finality of any
administrative act. However his investigation could not interfere
with the proper functioning of the agency.

The Ombudsman would report his findings and recommendations
to the agency involved, designating a specified period of time for
corrective action to be taken. Subsequently the Ombudsman’s report
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and recommendations along with any reply from the agency
involved would be presented to the Governor, the Speaker of the
House of Representatives and the President of the Senate. The
complainant would also be notified of action taken.

Representative Jon Rotenberg of Brookline filed legislation in
1974 to establish an Office of Ombudsman for the Massachusetts
Bay Transportation Authority (House, No. 3844). That official
would have the power to investigate the acts of the MBTA or its
officers or employees. The Ombudsman would conduct in-
vestigations as a result of complaints or on his own initiative. He
would be required to notify the affected party of his intentions to
investigate and would have the power to require documents and any
other information as well as subpoena witnesses. The Ombudsman’s
findings and recommendations would be reported to the agency
involved, the complainant, the Governor, the General Court and the
public.

Those ineligible for the position of Ombudsman or his staff would
be the same as those cited in the Residential Care Ombudsman
proposal.

The Ombudsman would be appointed by the Governor for a
maximum of two four year terms. He would have the same
immunities from civil and criminal liabilities as a judge of the
Commonwealth.

1 he only previous study on the feasibility of creating an Office of
Ombudsman in Massachusetts was done in 1969 by the Executive
Office of Administration and Finance, Office of Planning and
Program Coordination, in conjunction with the New England
Regional Commission and the United States Department of
Housing and Urban Development.'lt was jointly funded by those
agencies.

The report recommended the establishment of an Office of
Ombudsman in the Commonwealth as had been proposed by
Representative Nolan.

Executive Office of Administration and Finance Study, 1969

'Executive Office of Administration and Financ Ombudsman for Mu 1969
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Massachusetts Nursing Hume Ombudsman
Massachusetts now has a Nursing Home Ombudsman

Demonstration Project similar to those of Pennsylvania and
Wisconsin. It is funded by a joint federal-state grant administered by
the Office of Elder Affairs.

The project was initiated on July 2, 1973 and Mr. John J.
Donovan has been appointed the Slate Nursing Home Ombudsman.
He has a small staff consisting of a research analyst, a field inspector
and a secretary.

In addition, there is a local Ombudsman in Western
Massachusetts, Mr. John Kennedy, who operates out of Holyoke,
covering 30 nursing homes in seven communities in that area. The
number of nursing homes covered is expected to increase to 45 in a
short time. Communities under Mr. Kennedy’s jurisdiction include
Holyoke, Chicopee, Westfield, Easthampton, Northampton,
Southampton and West Springfield. All other areas come under the
jurisdiction of the State Ombudsman.

The Ombudsman receives written complaints from nursing home
patients, determines their justification, and then lakes appropriate
action. He may investigate himself and contact the nursing home
administration to rectify any wrongdoing or he may refer the
problem to the Department of Public Health or the Department of
Public Welfare. Most complaints concern publicly assisted patients
who are threatened with transfers to make room for patients with
private finances. Because Public Welfare assists these patients and
the Department of Public Health regulations require a sound
medical reason for transfer or appropriate notice, these agencies are
directly involved.

According to Mr. Donovan, a study conducted by the University
of Michigan for the Commonwealth of Pennsylvania showed that
unplanned transfers of patients produced a notable higher death rate
than those planned systematically with sound medical reasons to
back them up. The study was conducted on Ohio and Wisconsin
nursing homes. Mr. Donovan stated that transfer problems occur
quite regularly in Massachusetts. He has recommended that a
transfer coordinator and relocation team be appointed in the
Department of Public Welfare.

The Ombudsman also may act on his own initiative, for example,
enforcing the implementation of the Federal Fife Safety Code on
Construction in regard to nursing homes.
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According to Mr. Donovan, the weakness in the program is its
lack of statutory authority. If legislation were passed, the
Ombudsman could enter the premises of a nursing home without
prior notice and have more recourses of action to follow. Although
it has not happened as yet, nursing homes may lawfully deny the
Ombudsman entry because of his lack of statutory authority. It is
basically the rules and regulations of the Department of Public
Health which work to enforce the Ombudsman’s standards.

The Ombudsman issues quarterly progress reports and his
activities are included in the annual report of the Office of Elder
Affairs which is required by law.

A total of 72 complaints have been handled by the Ombudsman’s
office since it began operations. Its limited staff prevents it from
being accessible to more patients in need of help.

Employment Security Ombudsman
In August, 1972, Mr. Richard Anderson was appointed as

Ombudsman for the Division of Employment Security by then
Director Richard C. Gilliland. He was first recruited as a consultant
(03) since there was no such position available under Civil Service. In
1973 the civil service position was created but as no examination has
been held Mr. Anderson is now listed as temporary (02) employee.

Anderson’s appointment to the Ombudsman post has stirred
discontent and opposition within the Division. On one count, it is
alleged that he lacks the qualifications for the post and because of
his unfamiliarity with the operations of the Division he cannot
provide the “expert” advice which some sources maintain is essential
for the provision of satisfactory service to the public. Secondly, it is
charged that the appointment violates civil service law.

Anderson opts for his former status as a consultant, indicating
that an Ombudsman who is selected under civil service sacrifices his
independence, objectivity and impartiality. Moreover, under civil
service, he argues, it will be very difficult to remove an ineffective
Ombudsman.

In a September, 1973 memorandum describing the Ombudsman’s
role Director Gilliland stated that the Ombudsman exists outside the
established organization and reports to the Director, There are no
restrictions with regard to programs, personnel or any other agency
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activity which may come under the Ombudsman’s review. He is tree
to contact any Division employee at any level in the pursuit of his
duties whether it be requesting information or asking questions
pertaining to individual cases.

Ihe Ombudsman may not make management decisions which
directly affect the policy or day-to-day operations of a department
or office. He is free to discuss and suggest changes regarding policy
or operations but cannot order anyone to do so. If he is reviewing
an area of operations with personnel below the supervisory level, it
is his responsibility to keep the management personnel of that area
abreast of his interest and review. However, this requirement does
not apply to problems or matters relating to specific individuals or
cases.

Although he has power to conduct formal hearings and subpoena
witnesses, Mr. Anderson has invoked this procedure on only one
occasion. He prefers to take an informal approach stating his goal is
to establish a working relationship with the employees. He feels that
the formal approach is one of confrontation and would result in a
lack of communication between himself and employees when a
roblem had to be solved
The vast majority of complaints come over the phone (free

WATTS service) and involve mostly people whose claims (or
unemployment benefits have been delayed, denied or handled
sloppily. In the Ombudsman’s view, most complaints result from
bad communication. Although he maintains no written record, the
Ombudsman estimates a total of 3,000 legitimate complaints each
year and probably 500 major problems.

Mr. Anderson says that when he receives complaints he looks for
frequency in mistakes. He will find the source of the problem and
then work internally with employees to find a solution. He leels that

if he used a formal confrontation approach employees would not be
as open and willing to work with him to correct mistakes.

Mr. Anderson believes that from his position he can see problems
with a broad perspective since he does not have to work through
established lines of communication. In this way he states that he can

help employees who have any problems or grievances.
The Ombudsman, in addition to answering complaints, may

investigate on his own initiative. However, he has found that these
investigations can result in opposition from employees.
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Because the Ombudsman’s staff includes only himself and one
other person, he finds it difficult to cover all the problems of the 50
offices across the state.

Regulations on Freedom of Information
On August 7, 1970, Governor Francis W. Sargent promulgated

Executive Order No. 75, reaffirming the fundamental right of the
general public to know what his government is doing. The Order
directed all agencies in the Executive Department to make all
official records (with certain enumerated exceptions) available for
inspection by any member of the general public so requesting.

In 1973 the Legislature passed Chapter 1050 which expanded the
term “public records” 1 as defined in Executive Order No. 75.
However, that legislation did not provide an administrative appeals
procedure for persons who had been denied access to official
records. Executive Order No. 75 was amended by Executive Order
No. 108 on July 3, 1974.

On December 9, 1974, the then Secretary of Administration and
Finance, David Marchand, issued new regulations on freedom of

'"Public Records'. 1 wenty-sixth, “Public records" shall mean all hooks, papers, maps, photograph'
recorded tapes, financial statements, statistical tabulations, or other documentary materials or data,
regardless ol physical form or characteristics, made or received bv any officer or employee of any agenev.
executive ollice. department, board, commission, bureau, division or authority ol the commonwealth. 01
ol any political subdivision thereol. or ol any authority established bv the general court to serve a public
purpose, unless such materials or data tail within the lollowing exemptions in that they are:

(a) specifically or by necessary implication exempted from disclosure bv statute;
(b) related solely to internal personnel rules and practices ol the government unit, provided however,

that such records shall be withheld only to the extent that proper performance ol necessary governmental
functions requires such withholding;

(c) Personnel and medical files or information; also any other materials or dat.i relating to a specifically
named individual, the disclosure of which may constitute an invasion of personal privacy:

(d) intei-agency 01 intra-agency memoranda or letters relating to policy positions being developed b\
the agency; but this subparagraph shall not apply to reasonably completed factual studies or reports on
which the development of such policy positions has been or may be based;

(e) notebooks and other materials prepared by an employee ol the commonwealth which are personal
to him and not maintained as part of the files of the governmental unit;

(I) investigatory materials necessarily compiled out ol the public view by law enforcement or other
investigatory officials that disclosure ol which materials would probably so prejudice the possibility of
effective law enforcement that such disclosure would not be in the public interest;

(g) trade secrets 01 commercial or financial information voluntarily provided to an agency for use in
developing governmental policy and upon a promise ol confidentiality; but this subparagraph shall not
apply to information submitted as required by law or as a condition ol receiving a governmental contract
or other benefit;

(h) proposals and bids to enter into any contract or agreement until the time for the opening of bids in
the case of proposals or bids to be opened publicly, and until the time for the receipt of bids or proposalshas expired in all other cases;

(i) appraisals ol real property to be acquired until (I) an agreement is entered into; or (2) three yearshave elapsed since the making ol the appraisal, or until any litigation relative to such appraisal has been
terminated, whichever occurs first.

Any person denied access to public records may pursue the remedy provided for in section ten of
chapter sixty-six (G.L.. c. 4, s. 7).
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information. These regulations provide guidelines concerning (I)
Promptness of disclosure, (2) the answering of requests (oral or
written), (3) the disclosure of names and office addresses of certain
officers and (4) the payment of fees for records and documents. In
addition, they provide an appeals process for persons who have been
denied certain public documents.

However, of major interest to this study is subsection 2.4 of the
new series of Regulations on Freedom of Information which
requires each agency to designate a public information officer. His
principal duties involve referring citizen requests, developing study
areas designed to minimize disruption of office routine, supervising
the examination of records by citizens when necessary and making
initial determinations as to whether the record requested is a public
record. He must also ensure that copies of Chapter 1050 of 1973 and
these regulations are posted within each agency, as well as having
available copies of the same and of Executive Order Nos. 75 and lOS
for the public.

In addition, the public information officers must consult with
agency employees to determine whether the information sought is
available in the agencies. He is not required to compile data not
already on file nor to interpret data already compiled. However, he
must make every effort to assist a citizen in locating the information
or public record sought.

Under a program federally funded by the Office of Economic
Opportunity (OEO) several Massachusetts communities initiated
Ombudsmen officers or somewhat related activity, dating from
1967. However, the grant expired in June 1973 and out of six cities
(Beverly, Brockton, Newton. Peabody, Revere and Salem) only
three have such offices at the present time (Brockton, Newton and
Peabody).

Upon the recommendation of the Mayor, the Peabody City
Council passed an ordinance creating an Office of Ombudsman in
1967. The Ombudsman is appointed by the Chief Executive and
serves at his pleasure. He has no staff.

One individual has occupied the position since 1967 and he
estimates he has received well over 100,000 complaints in that time
span Most grievances concern utilities or welfare. However, he

Local Ombudsmen
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merely routes the complaints to the proper agency for resolution
and thus is not an Ombudsman in the traditional sense.

A very limited application of the Ombudsman concept has been in
force in the City of Brockton, commencing in 1971. A member of
the Mayor's staff has been assigned to handle citizens complaints,
the majority of which center on consumer or housing matters.

Newton’s city charter provided for the creation of the Citizen’s
Assistance Officer in 1970. The Ombudsman is appointed by the
Mayor for a probationary six month period and then goes before
the Board of Aldermen for final approval.

Most complaints are minor, involving such matters as garbage
collections, snow plowing or overbilling by city agencies. The
current officer handles about 120 cases per month. He submits
monthly reports to the Mayor. His office also has a twenty-four
hour emergency answering service for Newton residents.

Boston Mayor Kevin H. White established a network of little city
halls in 1969. Their purpose is to provide direct services and
information and to improve city services. The 15 little city halls are
supervised by the Mayor’s Office of Public Service. They are staffed
with more than 100 employees who receive nearly 500,000
complaints and requests each year. About forty percent of
complaints and requests deal with housing. Rather than referring
them, the staff tries to resolve complaints themselves.

The little city halls offer such services as voter registration,
consumer and income tax services, rent control assistance, and
notarization of documents. City taxes may be paid at these facilities.

The Office of Public Service also maintains a twenty-four hour
complaint line at City Hall to handle emergency problems and
complaints during hours that the little city halls are not open.

Advocates of the Ombudsman concept such as Professors Walter
Gellhorn of Columbia University Law School and Paul Dolan of
the University of Delaware reject the idea of little city halls because
they are subject to the Mayor. The latter asserts that mayoral
control defeats the purpose of an independent citizens’ protector.

However, Boston’s little city halls have been considered to be a
success.
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Favorable Arguments

Growth of Government
“As government has grown in size and complexity many citizens

believe that it has become increasingly inaccessible and impersonal
. . This is one of the major arguments promoting the
establishment of a State Ombudsman Office as stated by the Western
Assembly on the Ombudsman Report of 1968.' flic report stressed
that grievances and complaints are most prevalent with regard to
government agencies which have the greatest public exposure and
most frequent direct contact with citizens. It noted that current
avenues for citizen redress are not adequate, that existing
mechanisms need to be strengthened and new ones established to
amplify the voice of the citizen in the halls of government.

The Assembly believed it important that procedures exist for
effective questioning of government policies and actions and that the
citizens known them. Such procedures would enhance citizens’
confidence in their government. Where complaint mechanisms exist
in administrative agencies, their operations may tend to reinforce
current procedures and to condone employee actions rather than to
meet the problems causing the grievance.

Oregon’s Governor Tom McCall in his 1967 Inaugural Address
stated that the bigness of government carries with it the risk of
blundering into people’s lives. “The bigger government grows under
the demands we place of it, the smaller many citizens are made to
feel.” The Governor believes that the Office of Ombudsman assures
the right of the citizen to defend himself, or be defended, against
unfair, arbitrary, erroneous, or capricious government actions.

The growth and complexity of government was cited as a
condition which called for the establishment of an Ombudsman
system by Professor Donald C. Rowat of Carlcton University in
Ottawa, Canada, in 1964. In the article, An Ombudsman for North
America. Professor Rowat pointed out that this growth in
government has brought increasing powers of discretion to
administrative officials:

CHAPTER VI. PROS AND CONS FOR A STATE
OMBUDSMAN OFFICE

Studies. M esiern Awcmhh on Huilornia. Herkelex. I list Cic
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In this age of the welfare state, thousands of administrative
decisions are made each year affecting the lives of every
citizen. Some of these decisions are hound to be arbitrary or
unjustified. Under our present institutions of government
there is no easy way for the ordinary citizen to gain redress. 1

The University of California Institute of Governmental Studies
Public Affairs Report of December 1966 pointed out that
burgeoning bureaucracy is only a reflection of the depersonalization
caused by scale and complexity. It noted that depersonalization can
be considered almost a synonym for the rule of law. If the rule of
law is not to be harsh and unfair through remote and automatic
application, it must be humanized. The report found the Office of
Ombudsman to be an important institution for the humanization of
government.

Legislators Handling of Complaints
Proponents of the Ombudsman concept believe that legislators

cannot adequately handle citizen complaints. In the Ombudsman for
North America article previously mentioned, Professor Donald
Rowat stressed that whether a case will be taken up and pursued
vigorously by a member may depend upon his partisan interest and
his desire for publicity. Besides, the legislator has no easy way to get
to the facts of an administrative case. In addition. Professor Rowat
noted that most members are greatly overloaded with work and
don’t have time to adequately deal with the thousands of cases that
constituents bring to their attention each year.

In an address before the National Municipal League in 1971,
Bernard Frank, Chairman of the American Bar Association’s
Ombudsman Committee, referred to the inability of legislators to
handle grievances;

If he (citizen) turned to the legislators he found a public
servant willing to help but limited by sufficient funds, lack of
staff, and inability to obtain direct access to files. The
legislator had to rely on an explanation from the agency
against which the complaint was made

North America. Public Administration RiR( 1964
Volume XXIV, No,



1975] HOUSE - No. 5392 61

I

f

Professor Stanley V. Anderson of the University of California,
who has conducted extensive research on this issue, argues
that the Ombudsman would lessen the load of errands which
legislators carry. l The Ombudsman frees legislators for more
dignified and appropriate tasks. He spares them the dilemna of
partisanship in choosing between implications of favoritism and
charges of inaction. Equally important. Professor Anderson
stressed, the Ombudsman serves the complaint handling function in
an even-handled and expert fashion, minimizing the otherwise
unavoidable variations caused by differences of interest, ability and
influence among elected representatives.

A 1969 study titled Ombudsman for Massachusetts issued by the
Commissioner of Administration and Finance cited the same
advantages in reference to legislators.

In our system of checks and balances, the report emphasized that
the Ombudsman was not intended to replace the Legislature as the
supervisor of the Executive Branch. He would provide the
Legislature with greater information on current administrative
practices and detect patterns of maladministration. In his annual
report, the Ombudsman would propose reforms but the ultimate
imposition of controls or new control mechanisms would be left to
the Legislature.

In 1979 the Massachusetts House of Representatives will be
reduced from 240 to 160 members. Those who see a need at the
present time for an Ombudsman Office to ease legislators’ burdens
would find it a must, four years from now.

Representative James R. Nolen of Ware, who has filed
Ombudsman legislation for about ten years, believes that this office
would ease the burden of legislators. However, this does not mean
that legislators would cease handling constituent inquiries and
complaints. Those cases which the legislators could not adequately
answer could be referred to the Ombudsman. Also, the Ombudsman
would provide an avenue of public access to government for people
who prefer not to seek the intercession of political office holders.

Representative Nolen further noted that Ombudsman offices have
been successful in other countries and in states of this country

Maladn,:L\man: l*i
Sian lev V

Studies. Public Aliairs Report. Volume (>. No. 2. ApriBerk
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which have adopted the programs. He strongly believes that there is
a tremendous need in Massachusetts for an information service and
an assistance officer to aid the public. In his opinion, the
Ombudsman should not come under any State office, but should be
an independent autonomous agency.

Representative Nolen estimates that it would cost about $lOO,OOO
to create an Ombudsman Office in Massachusetts. In spite of the
current condition of state finances, the Representative argues that
the establishment of such a post can be defended. Without being
specific, he noted that the creation of this office would eliminate the
need for certain offices already in existence.

Courts Handling Complaints
Advocates of the Ombudsman concept assert that the courts are

not an effective instrument for remedying the wrongs of modern
administrative action. They charge that the judicial process is costly,
cumbersome, and too slow; and the extent of courts’ power to
review administrative decisions is severly limited. Moreover the vast
majority of administrative decisions carry no formal right of appeal.
If there is provision for appeal to an administrative body, it too is
likely to be costly, cumbersome, and slow; often interferring with
the administrative process by permitting that body to substitute its
judgment for that of the responsible administrators.

Citizen Confidence in Government
Another argument for the Office of Ombudsman is that it gives

the citizen greater confidence in his government. Statistical data
presented in Chapter 11 and IV of this report show that a majority
of citizen complaints are without merit. Consequently maligned
public officers and employees are vindicated and the citizen, say
Ombudsman advocates, is happier and has greater confidence in his
government.

The fact that the Office of Ombudsman is intended to be an
independent, unbiased fact finding agency generates public con-
fidence in his decisions.

Inadequate Avenues of Redress
Those who support the Ombudsman system do not believe that

there are sufficient avenues of redress open to the distrubed citizen.
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They point out that while avenues of review and even sources of
special assistance may be available, i.e., legislators, courts, attorney
generals, consumer offices, administrative appeal boards, special
interest groups, the press, etc., it does not mean that cases would, in
tact, be reviewed. The Ombudsman does not replace any existing
instrument of control such as those indicated. Rather, he is intended
to complement those offices, to receive complaints, interpret the
facts, and determine whether the citizen’s grievance has merit.

The City of Peabody Ombudsman, Mr. Harry Shaw, believes that
citizens are currently losing out with no one person to turn to at the
state level. He noted that people become frustrated when they are
shuttled from one office to another with their grievances.

State Government Reorganization
The current reorganization of the State Government is another

reason to create an Office of Ombudsman in Massachusetts,
according to Representative Matthew J. (Cuss. At a hearing on his
legislative proposal before the Joint Committee on State Ad-
ministration on March 6. 1974. he stressed that the transfer and
restructuring of agencies, functions and responsibilities will leave the
average citizen adrift on a sea of confusion. Consequently the citizen
must be provided a central point of contact with the state
bureaucracy.

Representative Russ's legislation would place the Ombudsman
Office within the Department of the State Auditor (House, No.
3040). A spokesman for the State Auditor, Deputy Auditor Herbert
M. Eveleth, stated that the Department would be an appropriate
place for the Ombudsman Office since the Auditor already has a
staffer functioning as a financial Ombudsman and handling citizen
complaints in that area.

A dverse Arguments

Ombudsman and Bureaucracy
One of the most common arguments of opponents is that an

Ombudsman Office would only add to the complexity of
government. They believe that such an agency would just be another
public office in which the citizenry would have no more confidence
than they have in other government agencies and offices.
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In addition, the opponents believe that the concept arouses
suspicion and distrust among government employees.

Another argument is that there are sufficient avenues of redress;
thus an Ombudsman to some extent would be duplicating the
functions of the State Auditor, Secretary of Administration and
Finance, the Attorney General and legislators.

Legislators as Ombudsman
Opponents believe that the functions and duties of the Om-

budsman are presently being adequately performed by public
officials, particularly legislators. They contend that legislators can
better perform such functions since they are elected locally and
citizens have more confidence in them. While advocates of the
Ombudsman concept point to a dehumanization in current avenues
of redress, the opponents respond that contacts with legislators or
other elected officials are very human indeed.

Many elected officials, especially legislators, believe that the
Ombudsman would be trespassing on their duties as public servants.
Answering even the most minute request or complaint satisfactorily,
many legislators contend, produces votes and helps keep them in
office. In addition, legislators believe that casework provides a most
continuous and rewarding contact with their constituencies.

Finally, in the case of veteran lawmakers, their long experience
and knowledge of the workings of State Government will enhance
the possibility of a swift and effective resolution of the citizen’s
complaint.

Government Reorganization
In the 1969 Administration and Finance Study on an Om-

budsman for Massachusetts, a minority opinion expressed concern
that the creation of an Ombudsman Office would interfere with the
reorganization of the State Government;

The Ombudsman concept should not be introduced at a
time when we are attempting to make all of State
Government more responsive to the people it serves. It is
almost as if we are admitting defeat prior to the inauguration
of the Modernization Program. Modernization does three
things to improve government-citizen relations: (I) the new
structure is designed to be more responsible to the Governor
who can then directly relate to the electorate, (2) clear lines of
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authority and responsibility will be established so that the
citizen will know where and how to redress grievances and the
stream-lines structure will quickly respond, (3) finally, the
new cabinet office of Administration will be able to spot and
correct patterns of administrative abuse and neglect. Do not
these reforms obviate the call for an Ombudsman? Even if
they do not, should we not wait to see how the new
administrative mechanism functions before wo start designing
or employing such a control device. 1

Other Arguments
Opponents argue that the wide range of State Government

activity militates against the centralization of complaint handling
authority in a single office. They contend that an Ombudsman
should have first hand knowledge of the operations of an agency to
effectively handle complaints.

Other critics assert that the establishment of an Office of
Ombudsman may contravene the constitutional provision of
separation of powers, particularly when that official enjoys wide
investigatory authority and may resort to judicial powers to execute
his responsibilities. Furthermore, the fact that the Ombudsman is
immune from civil and criminal penalties to the same extent as a
judge has aroused opposition.

A dministralive A Iternatives

Lieutenant Governor as Ombudsman
The former House Chairman of the Committee on State

Administration believes that the task of Ombudsman should be
assigned to the Lieutenant Governor. Representative John J. Long
of Fall River feels that the Lieutenant Governor has no pressing
duties and could very well handle the Ombudsman’s position. With
his authority derived through an executive order, the Lieutenant
Governor would not be a true Ombudsman but would serve
basically to refer complaints to the appropriate agencies. In
Representative Long's opinion, the availability of complaint
handling mechanisms in other offices precludes the need of an
investigatory Ombudsman.

iw Ollicc ol Administration and Kinancc. Ombudsman for Massachusetts. p. fi(n
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The Representative stated that such a referral agency will diminish
burdens on legislators in handling citi/en inquiries and complaints.
The presence of such an agency with a toll free number will provide
an avenue of redress for citizens who do not know where to turn
when contacting state agencies. Representative Tong does not see
the Ombudsman as an investigatory official but rather as an agent
between the citizen and state agencies who alleviates the “red tape”
in contacting the appropriate official or agency to handle complaints
and inquiries.

With the establishment of the toll-free information number.
Representative Tong predicts that local offices would be set up in
needed areas to refer citizens’ inquiries and complaints.

Ombudsman in Secretary of State Office
Secretary of State Paul H. Guzzi believes that there is currently

no systematic way in which citizens can have grievances dealt with.
He believes that as government gets bigger and more complex it is
impossible for any one person to have the expertise to resolve the
innumerable types of complaints that are made. Consequently, he
supports the creation of an Office of the Ombudsman in
Massachusetts to open up government to the people.

Many legislators, he stated, cannot adequately handle constituent
complaints. As a member of the General Court he has experienced
the delays and difficulties in reaching the specific official who has
authority to resolve a given problem involving a constituent.

Secretary Guzzi wishes to establish the Ombudsman Office
administratively rather than by statute. He admits that a strong
Ombudsman Office with investigative powers would have to be
created by statute. However, the Secretary does not believe that the
Legislature would be willing to pass such a law at the present time.
Instead, he proposes to create within his Department an information
and referral service similar to that proposed for the Lieutenant
Governor’s Office. No additional staff would be required to
undertake this activity. Because of the cost, he does not know if the
telephone service would be a toll-free number. He suggests the
possibility of receiving long distance calls and if they go beyond
three minutes returning the calls on the Watts line. He indicates that
this practice is used in other states.
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In the Secretary’s view, his Department is a more appropriate
location for the Ombudsman function than the Lieutenant
Governor’s Office. Since all rules and' regulations adopted by state
agencies are filed with and published by the Secretary of State, the
Ombudsman would have greater access to information than he
would have in the Lieutenant Governor's Office.

If this development proves successful, the Secretary indicates that
the Legislature may consider it feasible to create through statute an
independent, autonomous Ombudsman Office with investigative
powers.
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Section I. Legislative Purpose
It is the intent of the Legislature to establish, in addition to other

remedies or rights of appeal of any person under state law, an
independent, impartial, state office, readily available to the public,
responsible to the Legislature, empowered to investigate the acts of
state [and local ] administrative agencies and to recommend
appropriate changes toward the goals of safeguarding the rights of
persons and of promoting higher standards of competency,
efficiency and jList ice in the administration of state [and local ] laws.

COMMENT. If jurisdiction over political subdivisions of
the state is included (see §3 (a) (4) comment), the phrase “and
local” should be included.

Counsel must determine whether the inclusion of the
phrase “and local” will be interpreted as pre-empting to the
stale jurisdiction over both state and local agencies and
prevent local governmental units from establishing their own
Ombudsmen.

Section 2. Short Title
This Act may be cited as “The

[name o I state] Ombudsman Act of
[year].”

COMMENT'. The title “Ombudsman” is both well-
publicized and distinctive in character. The American state
experience has varied: Hawaii, ‘'Ombudsman”; Nebraska,
"Public Counsel”; and lowa, “Citizen’s Aide.” But it should
be noted that in Nebraska and lowa the term “Ombudsman”
is used by the public, the media, and even by the
incumbents, who found that their original titles were easily
confused with other very different offices and concepts.

However, the term “Ombudsman” should be used only
when the legislation provides for an independent official
who receives complaints against government agencies and
who, after investigation, may, if the complaints are justified,
make recommendations to remedy the complaints.

APPENDIX

MODEL OMBUDSMAN STATUTE FOR STATE GOVERN-
MENTS
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Section 3. Definitions
As used in this Act
(a) “Agency” means any department, organization, board.

commission, council, institution or other governmental entity of
[name of state], and any official.

ofliccr. employee, or member thereof acting or purporting to act by
reason of his connection with [name of state],
except

(1) any court, or judge and appurtenant judicial staff;
(2) the Legislature, its members, its committees, its staff, and its

employees;
(3) the governor and his personal staff;
[(4) (Alternate A) any political subdivision of the state;]
[(4) (Alternate B) mayors, council members, and judges of any

political subdivision and their personal staffs;]
(5) any multi-state governmental entity.
(b) An “act of an agency” means any action, decision, failure to

act, omission, rule or regulation, interpretation, recommendation.
policy, practice, or procedure of any agency

(c) “Person” means any individual, aggregate of individuals.
corporation, partnership, or unincorporated association.

COMMENT, (a) (I) An exclusion of the judicial branch
rests on its traditional independence and immunity from
investigation; its internal review mechanisms (e.g., judicial
conference); its continuous review by the profession (viz...
Bar); and, in some states, its review by judicial commissions.

The wording “appurtenant judicial staff’ and judicious
experimentation and experience should permit review of
those peripheral to the adjudication itself.

(a) (2) The Legislature an independent policymaking
body; whose actions are conspicuous and subject to public
scrutiny; whose tenure is subject to periodic popular review

is excluded. Committees and staff members who assist in
policy formation are, likewise, excluded.

(a) (3) Elected state officials (e.g., Lt. Governor,
Treasurer) who deserve exclusion for the same reasons as (a)
(2) above, may be added to (a) (3) but they must be
distinguished from other elected state officials who should



HOUSE - No. 5392 [January70

be included and who are less immediately involved in policy-
making and are engaged chiefly in administrative matters
indistinguishable from those performed by non-electcd
officials generally. Alternatively, this exclusion might read,
“(3) elected constitutional officials and their personal staff;”.

(a)(4) The specific exclusion of multi-state entities, such as
planning authorities, and

agencies (including the local
ire limited to “entities of the
and constitutional limitations
ate over such agencies.

regional transportation and
implicit exclusion of federal
offices thereof) as “agencies”
state.” are based on practical
on sovereign power of the st

Section 4. Creation of Office
The office of Ombudsman is hereby established.

Section 5. Nomination and Appointment
(Alternate A)

of legislative ho dy)
shall elect the Ombudsman by a

The (insert name

two-thirds vote of the members of each house present and voting.
(Alternate B)
The Governor shall appoint the Ombudsman subject to

confirmation by a two-thirds vote of the members of each house of
the (insert name of legislative b o d r)

present and voting.
COMMENT. In foreign countries the Ombudsman has

been elected by the legislature. This appears to be the
method favored to date by the state legislatures which have
adopted Ombudsman legislation. Alternate A follows this
pattern. However, in view of the American tradition of
appointment by the Chief Executive, Alternate B provides
for such appointment, subject to confirmation by the
legislature.

(a) The Ombudsman and Deputy Ombudsman shall be persons of
recognized judgment, objectivity and integrity who are well-
equipped to analyze problems of law, administration, and public
policy.

Section 6. Qualifications
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(b) No person while serving as Ombudsman, Acting Ombudsman,
or Deputy Ombudsman;

(I) shall be actively involved in political party activities;
(2) shall be a candidate for or hold other public office, whether

elective or appointive;
(3) shall be engaged in any other occupation, business, or

profession;
(4) shall remain in office after the last day of December in the
ar in which he reaches the age of seventy years.ve.

COMMENT. The Ombudsman, Acting Ombudsman and
Deputy Ombudsman should be full-time impartial experts in
whom the public can have confidence.

(a) This sub-section expresses succinctly the desirable
traits of an Ombudsman, more clearly expressing the
legislative intent than by merely listing restrictions on the
official. Experience points to the desirability of a legal
background, but this section does not prevent the appoint-
ment of qualified individuals from other professions.

(b)(l-3) These provisions, while insuring that the Om
budsman’s work is performed on a full-time basis, inhibit
politicization of his office and conflicts of interest in his
outside professional contacts (whether or not for profit).

While (b)(2) inhibits an Ombudsman’s using the office as
an immediate political stepping-stone, some states have
proposed to go further and to add a section reading, “shall
not have served as a member of the Legislature for two years
prior to his appointment and shall not serve as a member ot
the Legislature for three years following completion ol the
term for which he was appointed,” which would prevent use
of the office as a political plum as well. However, this would
also unnecessarily prevent appointment of a highly qualified
legislator, governor, or judge; the appointment process
should provide a sufficient screen against outright political
favoritism.

(B)(4) This suggested section is parallel to the mandatory
retirement requirement for judges in many states.

Section 7. Term of Office
The Ombudsman shall serve for a term of years and until

his successor is appointed and qualified. [(Alternate A) He may be
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reappointed for additional terms.] [(Alternate B) He may not be
reappointed for additional terms.]

COMMENT. A long term is desirable: to permit the
Ombudsman sufficient time to become proficient at his
duties; to provide a measure of independence from politics;
and to provide prestige and security to attract qualified
people to the position. An excessively long term (e.g., 15
years) prevents the desired periodic accountability to the
Legislature. The term should not be less than five (5) years.

Section 8. Removal ami Vacancy

(a) The Legislature by a vote of two-thirds of the members of each
house present and voting may remove the Ombudsman or Acting
Ombudsman from office, but only for mental or physical incapacity
to perform the duties of his office for at least three months, or other
grounds sufficient for removal of a judge from state court.

(b) If the position of Ombudsman becomes vacant for any reason,
the Deputy Ombudsman shall serve as Acting Ombudsman until an
Ombudsman has been appointed for a full term.

COMMENT, (a) Removal is made difficult and for cause
to prevent the sudden attacks or political threats against the
office more likely to occur in this country without an
Ombudsmanic tradition. Alternatively, this sub-section
might provide that the Ombudsman, ct al, could be removed
from office according to state constitutional provisions for
removal of judges or other public officials.

(b) In tilling vacancies, full-term appointment is preferable
to remainder-of-term appointment as it provides the
desirable longer term of office.

Section 9. Compensation The Ombudsman shall receive the same
salary and benefits as th chief judge of the

[highest court of state].
COMMENI. Lhis high salary reflects the responsibility

and prestige of the office and should be sufficient
remuneration to attract qualified people. Rather than fixing
the salary at a specific sum, which would shortly become
obsolete (leading inevitably to legislative wrangling), it is
pegged to a judge’s salary and benefits (see §lO (c)). Of



1975] HOUSE - No. 5392 73

course, normal reimbursement of expenses is not included in
compensation. 11 a specific dollar sum in desired, an
additional provision is appropriate: “Compensation shall not
be diminished during his tenure in office, unless by general
law applying to all salaried officers of the State.” Permitting
a legislative committee or council to set salary and benefits

which might fluctuate with political moods is neither
lair to applicants for the post, nor promotive ol in-
dependence of the office, and may effectively abrogate stiff
removal provisions (§8 (a)).

Section 10. Organization of Office
(a) The Ombudsman shall select, appoint and fix the compensa-

tion (within the amount available by appropriation) of a person as
Deputy Ombudsman and may select, appoint and fix the
compensation (within the amount available by appropriation) of
such other officers and employees as he may deem necessary to
discharge his responsibilities under this Act. All officers and
employees of his office shall serve at the Ombudsman’s pleasure.

(b) The Ombudsman may delegate to members of his staff any of
his authority, powers, or duties except his power of delegation and
his duty to make any report under this Act. However, the
Ombudsman may authorize the Deputy Ombudsman to act in his
stead during illness, absence, leave, or disability.

(c) The Ombudsman and his staff shall be entitled to participate
in any employee benefit or retirement plan available to state
employees.

COMMENT, (a) The experimental nature of the office
and the close, personal relationship engendered in such a
small staff implies the Ombudsman should be free of civil
service and political constraints in staff selection and
retention. The Ombudsman, however, should refer to civil
service salary schedules in setting comparable salaries for
staff, and would naturally use state accounting lacilities for
payment of such (cf„ §ll (j». The appointment of a Deputy
Ombudsman is compulsory, while selection of other
officials, including an Assistant Ombudsman or Om-
budsmen, is optional.
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I he Ombudsman shall have the following powers:
(a) to investigate, on complaint or on his own motion, any act of

an agency without regard to its finality;
(b) to adopt, promulgate, amend, and rescind rules and

regulations required for the discharge of his duties including
procedures for receiving and processing complaints, conducting
investigations, and reporting his findings not inconsistent with
this Act. However, he may not levy any fees for the submission or
investigation of complaints;

(c) to examine the records and documents of any agency;
(d) to enter and inspect without notice the premises of any agency;
(e) to subpoena any person to appear, to give sworn testimony or

to produce documentary or other evidence that is reasonably
material to his inquiry;

(f) to undertake, participate in or cooperate with persons and
agencies in such conferences, inquiries, meetings, or studies as might
lead to improvements in the functioning of agencies;

(g) to obtain such information and make such inquiries from any
agency or person as he shall require for the discharge of his duties;

(h) to maintain secrecy in respect to all matters and the identities
of the complainants or witnesses coming before him;

(i) to bring in {name of court)
to enforce the provisions of this Act;

(j) to establish and administer a budget for his office;
(k) to concern himself with strengthening procedures and

practices which lessen the risk that objectionable administrative acts
will occur.

COM MEN I. (a) His investigatory power is limited to acts
of an agency (§3(b)). As he can act on complaint regardless
of source, he can receive anonymous or oral complaints,
though his regulatory powers (sub-section (b)) permit him to
require complaints in writing if experience dictates. His
power to investigate on his own motion is most applicable
when others are unwilling to come forward (see (c) below).

(b) This broad, internal regulatory provision is relevant to
many provisions in this bill. To insure accessibility (and
avoid discrimination against the poor), charging of fees for
his service is forbidden.

Section 11. Powers
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(c-d) The Ombudsman has the power to inspect any
agency without notice, as advance notice might negate the
value of such a visit. Such visits might provide subjects for
investigation on his own motion.

(e) Protections and privileges lor witnesses, regardless of
whether or not they have been subpoenaed, are provided in
§lB. §§ll(i) and 19 provide means of compelling
compliance, implicitly, he and his staff are empowered to
administer oaths to such witnesses.I

(f) Though most of his time will be preoccupied with
individual complaints, he can embark on such studies of a
general nature as may improve the efficiency of agency work

alone or with other governmental bodies or non-
governmental research enterprises.

(g) There is no requirement of formal hearings of an
adversary nature. If a proceeding for the taking of testimony
were in fact to occur, it should be perceived as an element of
an investigation rather than a proceeding in the nature of a
trial. Hence its content need not be the same as would
normally be demanded in a formal adjudication hearing.

(h) This suggested sub-section expresses the desirability of
maintaining confidentiality in the Ombudsman’s in-
vestigations.

(i) The office of Ombudsman may bring suits: for a
declaratory judgment to obtain jurisdiction (under §§{a) and
I 1(a)); to enter and inspect agencies (§1 1(d)); to show cause
for not appearing after subpoenaed (ij 11(e)); to enforce
confidentiality provisions (§§l3 (d,c)); and to prosecute for
willful obstruction or non-compliance (§l9).

(j) A provision for budgetary powers may be necessary in
some states, useful in others, to insure that the Om-
budsman's budget is independent of outside (agency)
administration

(k) The Ombudsman should seek to prevent problems
before they occur.

Section 12. Investigation of Complaints
(a) The Ombudsman shall investigate any complaint alleging that

an act of an agency is:
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(I) contrary to or inconsistent with law, regulation, or agency
practice; or

(2) based on mistaken facts or irrelevant considerations; or
(3) inadequately explained when reasons should have been

revealed; or
(4) inefficiently performed; or
(5) unreasonable, unfair, or otherwise objectionable, even though

in accordance with law.
(b) Unless in his discretion the Ombudsman decides not to

investigate because:
(I) the complainant could reasonably be expected to use another

remedy or channel, and then the Ombudsman shall furnish the
complainant with written instructions on the procedural steps to be
taken in connection with such other remedv or channel;

(2) the complaint is trivial, frivolous, vexatious, or not made in
good faith;

(3) the complaint has been too long delayed to justify present
examination;

(4) his resources are insufficient for adequate investigation in
which case the Ombudsman shall refer the complaint to the proper
legislative committee and the Governor.

(c) The Ombudsman’s declining to investigate a complaint shall
not bar him from reviewing on his own motion acts of an agency
whether or not included in the complaint.

COMMENT, (a), (b), and (c). The Ombudsman has the
duty to investigate any complaint which alleges the acts of
an agency enumerated in (a) but has the discretion to decline
to investigate for reasons stated in (b). He is not limited to
the type of problems enumerated in (a) and has the
discretion under (c) to investigate’ any act of an agency not
enumerated in (a).

(b) Paragraph (b)(1) reiterates that the Ombudsman is not
a substitute for agency’s internal complaint procedures, nor
can he be expected to absorb all the complaints that agencies
generate. Citizens would normally exhaust such avenues
before approaching the Ombudsman; however, the Om-
budsman can waive this exclusion whenever he believes that
he may provide a faster and more just method of review.
Paragraph (b)(3) provides a flexible statute of limitation



1975| HOUSE - No. 5392 77

<

which the Ombudsman may determine by regulation
(§ll(b)). Paragraph (b)(4) rechannels those complaints too
ambitious or time-consuming (e.g., complex local com-
plaints) for effective investigation.

(d) A series of complaints, though themselves inap-
propriate tor investigation, may reveal acts which should be
investigated on the Ombudsman’s own motion.

Section 13. Rights of Complainant Communication With
Complainant

(a) After the Ombudsman has decided whether or not to
investigate a complaint, he shall suitably inform the complainant.

(b) The Ombudsman shall, if requested by the complainant,
report the status of his investigation to the complainant.

(c) After investigation of a complaint, he shall suitably inform the
complainant of his conclusion or recommendation and, if ap-
propriate, any action taken or to be taken by the agency involved.

(d) A letter to the Ombudsman from a person held in custody
including by detention, incarceration and hospitalization by an
agency shall be forwarded immediately, unopened to the Om-
budsman. A letter from the Ombudsman to such person shall be
immediately delivered, unopened to the person.

(e) No person who files a complaint pursuant to this Act shall be
subject to any penalties, sanctions or restrictions in connection with
his employment because of such complaint.

Section 14. Rights of Agency
(a) If the Ombudsman decides to investigate a complaint, he may,

if he deems it appropriate, suitably inform the agency involved.
(b) Before announcing or reporting a conclusion or recommenda-

tion that criticizes or is adverse to an agency, the Ombudsman shall
consult with that agency and permit the agency reasonable
opportunity to reply.

(c) If any report that he issues criticizes or is adverse to an agency,
the Ombudsman shall include any brief statements the agency may
provide.

COMMENT, (a), (b), and (c). These subdivisions insure

that the Ombudsman has the views of the affected agency in
mind to guard against oversight and bias. Under (a) it is
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discretionary with the Ombudsman to give notice to an
agency before investigating a complaint and such notice will
depend upon whether it will aid or hinder investigation; (b)
further protects the agency by giving it reasonable time to
reply to criticism, (c) In his special, general interim, and
annual reports (§lb), the Ombudsman is required to provide
the agency’s rebuttal (if any). Rather than permitting the
Ombudsman to summarize the agency’s reply, the agency
has been limited to a “brief” statement which shall be
printed unedited (regulations as to what is “brief’ might be
promulgated under §ll(b)).

(a) If, after investigation, the Ombudsman is of the opinion that
an agency should:

(1) consider the matter further
(2) modify or cancel an act;
(3) alter a regulation, practice, or ruling;
(4) explain more fully the act in question;
(5) rectify an omission; or
(6) take any other action;

he shall state his recommendations and reasons therefor to the
agency. If the Ombudsman so requests, the agency shall, within the
time he has specified, inform him about the action taken on his
recommendations or the reasons for not complying with them. After
a reasonable period of time has elapsed, the Ombudsman may issue
a report

(b) II the Ombudsman believes that an action has been dictated by
laws whose results are unfair or otherwise objectionable, and could
be revised by legislative action, he shall bring to the

—(insert name of legislative body)
and agency’s notice his views concerning desirable statutory change,

(c) If the Ombudsman believes that any person has acted in a
manner warranting criminal or disciplinary proceedings, he shall
refer the matter to the appropriate authorities without notice to that
person.

COMMENT, (a) Though the Ombudsman will rarely
have reason to make a recommendation if he does not find
an error in what the agency has done or neglected to do, he

Section 15. Recommendations



1975J HOUSE - No. 5392 79

should remain tree to suggest improvements in method or
policy even when the existing practice may be legally
permissible. Thus he may facilitate one agency's learning
about and taking advantage ol the experience of another.
This sub-section contemplates no entry of judgment, as it
were, but simply the expression of opinion by the
Ombudsman. He is not a superior official, in a position of
command. He cannot compel a change in an administrative
act. His recommendation may, however, induce an agency to
exercise whatever power it itself may still possess to right
what the Ombudsman points out as a past mistake.

(b) The Ombudsman’s duty extends beyond simply finding
that an administrator acted in accord with existing statutory
law; if the law itself produces unjust results, he should bring
this to legislative notice. He is not meant to be a general
social reformer, but he does have an obligation to take note
of statutory provisions that cause unexpectedly harsh
administration.

(c) In Sweden the Ombudsman has power to prosecute
miscreant officials. Here the Ombudsman has the duty of
forwarding pertinent allegations to the appropriate agency,
civil service office, or the attorney general. As such reporting
might be construed under § 14(a) to require informing the
person of such allegations which, prematurely, might
hinder adequate investigation he is empowered to do this
without notice to the individual involved. If the individual has
testified before the Ombudsman, such testimony would bear
the same privileges as testimony in court (§18),

The Ombudsman may from lime to time and shall annually report
on his activities to the Governor, to the Legislature, or any ol its
committees, to the public and, in his discretion, to agencies.

COMMENT. Bringing his moves into the open is the
Ombudsman’s sole means of gaining the public's support.

He need not identify individuals in his report (§1 1(h)). but

must reprint brief replies of agencies which he criticizes
(§ 14(c)).

Section 16. Reports
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Section 17. Ombudsman's Immunities
(a) No proceeding, conclusion, recommendation, or report ot the

Ombudsman or member of his staff shall he reviewable in any court.
(b) The Ombudsman and his staff shall have the same immunities

from civil and criminal liabilities as a judge of this state.
(c) The Ombudsman and his staff shall not be compelled to testify

or produce evidence in any judicial or administrative proceeding
with respect to any matter involving the exercise of their
duties except as may be necessary to enforce this Act.

COMMENT, (b) This sub-section avoids litigation and
harassment by an uncooperative agency, but does not
preclude prosecution for serious misconduct, or removal
from office (§8(a)).

(c) T his sub-section acts with §1 1(h) to protect the secrecy
and confidentiality of information obtained in order to
instill public confidence in his work; it also prevents
unnecessary interruptions of his work to testify, while
allowing him to proceed in court whenever necessary
(§ I I (i))-

Section IS. Witnesses' Privileges
Any person required to provide information under this Act shall

be paid the same fees and travel allowance and accorded the same
privileges and immunities, including right of assistance of counsel,
as witnesses whose attendance has been required in the

(name of court)

COMMENT Although nearly all testimony will be in
private and confidential, witnesses required to testify
(whether or not by subpoena) are given judicial privileges
and immunities. A provision that, “However, a represen-
tative of an agency during business hours shall not be
entitled to such fees and allowances” might be included to
avoid possible double payment of public servants during *

working hours.

Any person who willfully obstructs or hinders the proper and
lawful exercise of the Ombudsman’s powers, or willfully misleads or
attempts to mislead the Ombudsman in his inquiries, shall be subject
to a fine of not more than one thousand dollars ($1,000.00).

Section 19. Obstruction
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COMMENT. Counsel must determine in each state
whether necessity exists Tor indicating the court in which
proceedings are to be brought and upon whose initiative.

Section 20. Relation to Other Laws
I he provisions of this Act are in addition to and do not in any

manner limit or attect the provisions oT any other enactment under
which any remedy or right oT appeal is provided Tor tiny person, or
any procedure is provided tor the inquiry into or investigation of
any matter. Ihe powers conferred on the Ombudsman may be
exercised notwithstanding any provision in any enactment to the
effect that any administrative action shall be final or unappealable.

The sum of $
,

or so much thereof as may be necessary, is
hereby appropriated out of the general funds of the State for the
fiscal year ending . for the purpose of carrying out
this Act.

Section 22. Effective Dale
This Act shall take effect immediately upon enactment

If any part of this Act shall be declared invalid, all other parts
shall remain in full force and effect; the provisions ot this Act are
declared to be severable.

Section 23. SeverabiHt\

Section 21. Appropriation
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