
HOUSE No. 5435
QTfjc CommontocalH) of iflassarijusetts:

LEGISLATIVE RESEARCH COUNCIL

Report Relative to

REVISING STATEWIDE INITIATIVE AND REFERENDUM
PROVISIONS OF THE MASSACHUSETTS CONSTITUTION

For Summary, See Text
In Bold Face Type

February 4, 1975



HOUSE No. 5435 [February1

(House. No. 5904 of 1974)

Ordered, That the Legislative Research Council be authorized and
directed to make a comparative study of the constitutionally
prescribed initiative and referendum procedure of Massachusetts and
other states, such study to identify any problem areas attributable to
vagueness or contradictory requirements in Massachusetts con-
stitutional provisions relative to the initiative or the referendum, and
to review recent proposals for improving such Massachusetts
constitutional provisions; and that said Council file its statistical and
factual report hereunder with the Clerk of the House of Represen-
tatives on or before the last Wednesday of January in the year
Nineteen hundred and Seventy-five.

1 dopled:
By the House of Representatives, May 7, 1974
By the Senate, in concurrenee, May 8, 1974

®})e Commontocaltf) of jHashSacfjuSEttsi

ORDER AUTHORIZING STUDY
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To the Honorable Senate and House of Representatives:

LADIES AND GENTLEMEN; The Legislative Research
Council submits herewith a report prepared by the Legislative
Research Bureau relative to revising the statewide initiative and
referendum provisions of the Massachusetts Constitution (Amend-
ment Article XLVIH. as amended). This report was prepared in
conformity with the joint order, House, No. 5904 of 1974. which
directed the Council to identify problem areas attributable to vague
or contradictory requirements in those Massachusetts constitutional
provisions, and to review recent proposals for improvements therein.

The Legislative Research Bureau is limited by statute to “statistical
research and fact-finding.” Thus, the instant report contains only
factual information, without recommendations or legislative
proposals by the Council or Bureau. It does not necessarily reflect the
opinions of the undersigned members of the Legislative Research
Council.

Respectfully submitted.

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL
Sen. ANNA P. BUCKLEY of Plymouth, Chairman
Rep. JOHN F. COFFEY of West Springfield, House Chairman
Sen. JOSEPH B. WALSH ofSuffolk
Sen. JOHN F. PARKER of Bristol 4|
Sen. WILLIAM L. SALTONSTALL of Essex
Rep. JAMES L. GRIMALDI of Springfield
Rep. MICHAEL J. LOM BARDI of Cambridge
Rep. RUDY CHMURA of Springfield
Rep. SIDNEY Q, CURTISS of Sheffield
Rep. ROBERT C. REYNOLDS of Northborough
Rep. ALAN PAUL DANOVITCH of Norwood
Rep. IRIS K. HOLLAND of Longmeadow

tETjc Commontoealtf) of ifllaftsatfjusctta:

LETTER OF TRANSMITTAL TO THE
SENATE ANT) HOUSE OF REPRESENTATIVES



HOUSE - No. 54351975] 9

To the Members of the Legislative Research Council.

Madame Chairman and Gentlemen: The joint order. House, No.
5904 of 1974, reprinted on page two of this report, directed the
Legislative Research Council to make a study (a) comparing the
initiative and referendum procedures prescribed by the constitution
of Massachusetts and other states, (b) identifying “problem areas” in
such Massachusetts constitutional provisions, and (c) reviewing
recent proposals to improve the latter.

The initiative and referendum provisions of the Massachusetts
Constitution are found in its Amendment Article XI VIII, popularly
called the “l&R Amendment”, which was recommended by the
Popular Constitutional Convention of 1917-19. and ratified by the
electorate in 1918. The l&R Amendment was revised subsequently by
Amendment Articles 1 XVII (1922), I XXIV (1944) and I XXXI
(1950).

The Legislative Research Bureau submits herewith a report in
compliance with the above-cited legislative directive. Primary
attention is given, in it, to the Massachusetts l&R Amendment,
problems which have arisen thereunder, and proposals made in recent
years by various sponsors who have been interested in changing basic-
requirements, policies and procedures of that Amendment Article.
Consideration is accorded to the initiative and referendum practices
of other states only insofar as the experience with them has some
relevance for Massachusetts; the Legislative Research Bureau does
not feel that a lengthy, detailed comparison of state constitutional
requirements beyond this would be particularly useful to the General
Cou rt.

The scope and content are limited to factual and statistical
information only, without recommendations or legislative proposals

fETje Commontocaltf) of jUlasisiadjuscUS

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARC H COUNC IL
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by either the Legislative Research Council or the Legislative Research
Bureau. The preparation of this report was the primary responsibility
of James H. Powers of the Bureau staff. Grateful acknowledgement
for their generous cooperation in this study is made to the Joint
Committee on Election Laws, the Counsels to the Senate and House
of Representatives of the General Court, the Department of the State
Secretary and interested Massachusetts civic organizations, as well as
to the legislative research and reference agencies ofthe other states and
territories.

Respectfully submitted.

DANIEL M. O'SULLIVAN. Director
Legislative Research Bureau
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®fjc Commontoealtf) of fflagsacfjusette

Study Directive

This report is submitted by the Legislative Research Council
pursuant to a joint order which was introduced into the 1974 General
Court by Representative John F. Coffey of West Springfield, House
Chairman of the Council, and adopted by the two branches early in May
of that year (House, No. 5904). That legislative directive required the
Council

to make a comparative study of the constitutionally
prescribed initiative and referendum procedure of
Massachusetts and other states, such study to identify any
problem areas attributable to vagueness or contradictory
requirements in Massachusetts constitutional provisions
relative to the initiative or the referendum, and to review
recent proposals for improving such Massachusetts con-
stitutional provisions.

Accordingly, this report discusses the statewide initiative and
referendum practices of Massachusetts and other states in 12 chapters
relating to (a) Massachusetts legislative studies of the initiative and
referendum (“I&R”), (b) the national background of the initiative and
referendum, (c) the formulation of the I&R Amendment (Art.
XLVIH) of the Massachusetts Constitution by the Popular Con-
stitutional Convention of 1917-19, (d) arguments for and against the
Massachusetts l&R Amendment in 1917-18, (e) present requirements
of the Massachusetts I&R Amendment, (f) statewide initiative and
referendum measures on the Massachusetts ballot, (g) improving
l&R Amendment provisions re the initial filing and review of
petitions thereunder, (h) initiative and referendum petition signature

REVISING STATEWIDE

INITIATIVE AND REFERENDUM

PROVISIONS OF THE

MASSACHUSETTS CONSTITUTION

SUMMARY OF REPORT



HOUSE - No. 5435 [February12

requirements, (i) legislative action on measures proposed under the
I&R Amendment, (j) the official Information for Voters pamphlet,
(k) other aspects of the Massachusetts I&R Amendment, and (I)
proposals for the adoption of a direct initiative system in
Massachusetts.

Origin. The I&R Amendment was one of the most controversial
reform issues of its time. It was proposed to the Popular
Constitutional Convention in 1917 after years of agitation by
reformers of the Progressive Era and by organized labor. The
initiative and referendum were opposed vigorously by conservative
elements, including the COP. However, urged on by the Democratic
and Progressive Parties, the voters ratified the l&R Amendment at
the 1918 state election by a modest majority. Subsequently, changes
were made in l&R Amendment procedures by constitutional
amendments recommended by the General Court and ratified by the
voters in 1922, 1944 and 1950.

Initiative Provisions. The I&R Amendment established an indirect
form of initiative procedure whereby a given number of petitioning
voters may propose constitutional amendments or laws to the
General Court and to the electorate at a regular state election if the
General Court does not act favorably.

An initiative constitutional amendment may be proposed on
petition of 3% of the voters, and must be placed on the ballot if, in
legislative constitutional conventions (joint sessions) held by two
successive General Courts with a state election intervening, the
proposal wins the support of at least 25% (70) of the 280 legislators
(40 Senators and 240 Representatives). When the House Cut takes
effect in the 1979 General Court, that minimum support requirement
will drop to 50 legislators (out of 200).

An initiative law may also be proposed on petition of 3% of the
voters. If it is not enacted by the General Court, the petitioners may
force it to the ballot by collecting and filing the signatures of an
additional 1/2 of 1% of the electorate.

When the Senate and House are sitting jointly as a legislative
constitutional convention, they may amend a pending initiative
constitutional amendment only by a three-fourths affirmative
majority vote. Initiative petitions for laws are acted upon separately
by each branch and may not be amended by them; however, they may
be amended by a majority of the first ten signers of the petition after

The Massachusetts /&/< Amendment
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(he proposed law has been rejected by (he General Court and before
(he first Wednesday in June of that session. The General C ourt may
formulate proposals of its own, to be grouped on the ballot with
initiative measures as alternative choices thereto.

The l&R Amendment does not authorize direct initiative
procedures, under which petitioners may place their proposed
constitutional amendments or laws directly on the state election
ballot without bringing them first to the Legislature. Of the 23 states

£ with initiative systems, 15 use (he direct initiative alone, five authorize
both direct and indirect initiative methods, and three (including
Massachusetts) make provision only for the indirect initiative.

Referendum Provisions. The referendum provisions of the I&K
Amendment define procedures whereby a given number of petition-
ing voters who dislike a recent enactment of the General C ourt may
force that law to the ballot at the next regular state election. If the
petition requests that tbe IdVv be suspended until its fate is decided at
that election, it must be signed by 2% of the voters. If the referendum
is sought on an emergency law (which is not suspcndable) or on a law
whose suspension is not requested, the required signature percentage
drops to U/2%.

Massachusetts is one of 24 states which authorize such "popular
referendum" procedures.

All voter signature percentages under the Massachusetts l&H
Amendment are computed as percentages of the total vote cast for all
candidates for Governor at the last state election at which such an
officer was elected. In nearly all other states having initiative
procedures, referendum procedures, or both, higher percentage
requirements prevail.

Subjects Preluded Prom l&R. The Massachusetts l&R Amend-
ment contains a long list of “excluded matters” which may not be
made the subject of initiative or referendum petitions. In general,
these excluded measures are those relating to religion, the judiciary.

a individual localities or areas within (he state, appropriations, certain
provisions of the Bill of Rights, and the excluded list itself, f ewer
exclusions exist for the referendum than for the initiative. The
Massachusetts enumeration and scope ofexclusions far exceeds those
prevailing in all other l&R states. This is attributed to political
compromises in the Popular Constitutional C onvention in 1918.

Recent decisions of the I nited States Supreme Court have
rendered many uf these exclusions legally obsolete.
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Other Provisions. Other parts of the I&R Amendment regulate the
designation of laws as emergency laws, the effective dates of statutes,
the processing and submission to the people by legislative con-
stitutional conventions of non-initiative “legislative amendments" to
the Constitution, the status of conflicting measures on the ballot, and
related matters.

The I&R Amendment, occupying nearly 11 pages in the General
C ourt Manual, is the longest and most complex article in the
Massachusetts C onstitution. It exceeds by far the length of
and referendum provisions in other state constitutions.

Experience With I&R Amendment in Massachusetts
Expectations in 1918. At the time of its ratification in 1918, the

I&R Amendment was hailed by reformers who predicted that it
would institute a new era of political, social and economic reform by
direct legislative action of the people, who would also veto much
“bad" legislation passed by the General Court at the behest of “the
interests”. Opponents trembled at the prospect of “populist
government”, a “tyranny of the majority” over property and other
rights and interests of minorities, and the cluttering up of the ballot
with scores of proposals of insignificant or narrow group concern.

However, the experience to date with the I&R system indicates that
these extreme claims and fears on either side have not materialized
significantly.

Initiative Measures on Ballot. Since the ratification of the I&R
Amendment in 1918, initiative measures have appeared on the ballot
24 times, resulting in voter approval of 14 measures (including two
constitutional amendments and 12 laws), while ten proposals of
initiative laws were rejected. Among the initiative proposals approved
in recent years were the initiative laws reducing the powers of the
Governor’s Council (1964), placing on the ballot the question of a
popular constitutional convention (1968, later invalidated by the
Supreme Judicial Court), and campaign finance reform (1974); and in.
1974, a constitutional amendment allowing the use of stale highway’
revenue for mass transportation was ratified. The last initiative
measures rejected by the people were on the 1950 state election ballot,
and related to a state lottery and to motor vehicle insurance.

Use of Referendum. Since 1918, 12 laws have been forced to
referendum, half of them being upheld by the voters while six were
rejected. The last statute endorsed by the voters, in the 1944 state
election, authorized certain non-profit organizations to conduct
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games of chance. The Iwo subsequent referenda, in 1962 and 1964,
saw the electorate reject salary and expense allowance increases for
legislators.

Frequency and Political Effects of /& R Ballot Questions. The
largest number of popular referenda measures to appear at one time
occurred in 1922 when the voters supported a law to require district
attorneys to be lawyers, but turned down those statutes relating to
Prohibition, censorship of movies, and voluntary association tort

pliability. 1948 was a banner year for initiated measures, but not for
the Republican Party, as large voter turn-outs defeated four initiative
laws on birth control, the open shop, union elections, and the right to
strike; labor's effort to defeat the three latter “anti-labor” measures
also enabled the Democrats to oust GOP incumbents Governor
Bradford, Lieutenant Governor Goolidge. and Slate Secretary Cook,
to elect a Democratic majority in the State Mouse of Representatives
for the first time, and to divide the 40 State Senate seats evenly
between the two major parties.

Within the last decade, l&R questions have appeared on the
Massachusetts state election ballot only five times, as compared with
higher counts in the same period in other l&R states such as
C alifornia (19), C olorado (16). Oklahoma (11), Oregon (13) and
Washington (18). Most of the remaining l&R states placed between
four and eight questions on their ballots by voter petition during that
time.

Influence of l&R on Legislature. In Massachusetts, proponents of
measures enjoying substantial public support are usually able to
obtain some form of satisfactory legislation from the General Court
without resort to the initiative. Where such favorable legislative
action is not forthcoming, these proponents have not normally
encountered excessive difficulties in invoking the l&R process, except
as to excluded matters. The strong liberal political tradition within
the Commonwealth and the General Court are factors operating to

advantage of reform movements, without compelling frequent
recourse to the l&R.

Available evidence suggests strongly that the mere existence of the
l&R system has been a factor in the reformers' favor, and has
strengthened the hand of members of the Legislature “who prefer
compromise to dying on the barricades”. An example may be found
in the Legislature’s reversal of its opinion on the proposed reduction
in the size of the House of Representatives in 1971 and 1973, after the
1970 General Court had, by one vote, denied the necessary 25%
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support to the l l)6X Mouse C ut initiative constitutional amendment
advocated In the Committee for a Modern State Legislature, the
l eague of Women Voters, and others.

Beyond these considerations, the General C ourt ranks high among
state legislatures nationally in respect to the degree of its respon-
siveness to true ground swells of public opinion, and its overall
receptiveness to "reform" proposals. At least 20 "reform" con-
stitutional amendments were submitted by the General Court to the
voters between 1964 and 1974, including such popular changes as the,
four-year term for the Governor, municipal home rule, and expanded
voting rights. All of these were approved by the voters, except for
three proposals to authorize a graduated state income lax.

Problem Areas in Operation oj Massachusetts !&R Amendment.
1 he Council report reviews criticisms which have been voiced against

(he l&R Amendment, and proposals which base been offered by
various parties to correct defects complained of over the years. In
general, criticisms and proposals stem from gaps, apparent
contradictions, possibly excessive detail, and rigidities in the language
of the l&R Amendment. The more important points at issue relate to:

The Attorney-General's power to refuse to certify initiative
petitions for filing with the State Secretary, on the grounds
that they fail to meet certain constitutional requirements as to
“proper form" and substance. Some critics feel that his power
is too broad and ill-circumscribed against abuse. Others
contend that he should have no such power, and that such
issues should be settled by normal proceedings in court, as is
the practice of all other l&R states.

Ihe 90 days allowed to petitioners to gather signatures on
initiative petitions. This has been criticized as inadequate, due
to the growth of the electorate and to the actual reduction of
the 90 available days by delays in the printing of petition
forms by the stale, and the Election Eaw requirements as to
the certification of signatures before the 90th day.

I he l&R Amendment requirement that no more than 25%
of the certified signatures on an initiative or referendum
petition may be signatures of residents of the same county. In
1969, the U.S. Supreme Court struck down a similar Illinois
provision on the grounds that it denied equal political rights
to voters, protected by the XIV Amendment of the Federal
Constitution.

Reconciling conflicting l&R provisions relative to votes
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of the Legislature on proposed legislative substitutes for
initiative measures.

The absence of any procedure whereby poorly-drafted
initiative measures may be redrafted professionally, without
changing their substance or departing from their intent,
before these measures go on the ballot.

Shortening the list of "excluded matters” in the I&H
Amendment. C ritics suggest that many items appearing on
this list represent 1917 political compromises having no
application or great public concern 56 years later. Other
“exclusions” relate to matters now covered by U.S. Supreme
Court extensions of the XIV Amendment. Hence, it is said
that the list should be pruned out. In addition, some
exclusions suffer from ambiguous or vague language and
merit editing.

The requirement that the State Secretary print and mail to
each registered voter an information for voters pamphlet
containing the text of each ballot measure, the Attorney-
General’s summary thereof, majority and minority legislative
committee reports, arguments pro and con. and other
material. This practice is considered wasteful, costly and
unnecessary by critics who doubt that most voters desire, or
read, such extensive detail. Some authorities suggest that the
public would be just as well served, at much less cost, by state
purchased newspaper advertisements summarizing ballot
measures and their pros and cons. Full texts of measures
could be supplied by the State Secretary on request to
interested voters.

Difficulties in interpreting I&R Amendment provisions
distinguishing statutes which are to take effect in 30 days
from those which are to take effect in 90 days.

Shortening the time period (now nearly four years)
required for Legislative and voter action on proposed
constitutional amendments.I

In spite of these problems, the Massachusetts l&R system appears
to have worked rather well. The prescribed l&R procedures have
discouraged abuse of the l&R system by petty interests, while not
burdening unreasonably the efforts of groups with more substantial
followings in relation to issues of broader public appeal. The indirect
initiative has given the public the advantage of the Legislature’s
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review and public debate on initiated proposals, and of media
coverage of the controversy. In turn, this has contributed to a “more
discerning” public verdict on ballot measures, in contrast to direct
initiative systems where ballot questions may “hit the public cold”.

In consequence, few proposals have been presented to the General
Court for replacement of the indirect initiative system by a direct
initiative system, a change for which there appears to be no public
clamor at this time.

Major Recommendations of Past Recess Study Commissions
On two occasions in past years, special commissions established by

the Legislature have recommended revisions of the l&R Amendment
with a view to clarifying its provisions, eliminating conflicts in its
requirements, and streamlining the constitutional amending pro-
cedure.

In 1932, the Special Commission on the Initiative and Referendum
recommended: (a) that initiative petitioners be required to include in
their petitions a statement of the purpose and intent thereof; (b) that
the Attorney General be required to hold public hearings upon
initiative measures before deciding whether or not to certify them for
submission to the State Secretary; (c) that he also be required to hold
such hearings re referendum petitions, and to determine whether they
are certifiable as in conformance with the l&R Amendment; (cl) that
decisions of the Attorney General be made subject to review by an
appellate body designated by the Legislature; (e) that laws approved
by the voters on initiative or referendum be made effective 60 days
rather than 30 days, following voter approval, in order to allow more
adequate time for recounts of votes; (f) that ambiguities be removed
from l&R provisions controlling the Governor's power to declare
statutes to be emergency laws; and (g) that conflicting l&R provisions
stating, variously, that the affirmative voter of one-fourth, and of a
majority, of the members of a legislative constitutional convention be
necessary for “a convention recount” to legislative substitutes for
initiative constitutional amendment proposals be resolved in favor of
a majority vote.

Subsequently, in 1967. the Special Commission on the Revision of
the Constitution recommended sweeping changes in, the l&R
Amendment. In contrast with the 1932 special commission, it
proposed that a legislative substitute for initiative constitutional
amendment be deemed "agreed to” if at least one-fourth of the
members of a legislative constitutional convention vote for that



1975] HOUSE No. 5435 19

substitute. More importantly, the Special (ommission on the
Revision of the Constitution recommended that (he time span now
required to place proposed constitutional amendments on the ballot
he shortened by eliminating (he requirement that legislative
constitutional conventions of two separately elected General Courts
act upon them. Instead, the Special Commission recommended that
any proposed initiative, legislative substitute or legislative amend-
ment to the Constitution he deemed twice agreed to if it receives an

£ affirmative majority vote of two-thirds or more in each of the sessions
V

of a legislative constitutional convention in (he same annual session

of the General C ourt. On the other hand, if a proposed initiative or
legislative substitute amendment to the Constitution were approved
for a first time by at least one-fourth of the convention members, or if
a proposed legislative amendment to the constitution were approved
by a majority vote, but the affirmative vote in either instance were less
than two-thirds, then (hat measure would have to be referred to a
legislative constitutional convention in the next annual session of the
General Court for a vote on second agreement advancing it to the
ballot.

The General Court did not place these recommendations before
legislative constitutional conventions for consideration, and no
further legislative action on them followed.

I
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A
Legislative Background of Study Directive

The Massachusetts l&R Amendment
Since 1918, the voters of Massachusetts have possessed a right of

popular initiative and referendum, guaranteed by Article XLVIII of
the Amendments to the State Constitution, commonly referred to as
the “l&R Amendment.” I hat constitutional article was proposed to
the people in 1917 by the Popular Constitutional Convention of 1917-
19, and ratified by the electorate at the state election of November 5,
1918 by a modest margin of 170.646 “yes" votes to 162,103 negative

votes. The l&R Amendment was altered subsequently by Con-
stitutional Amendment Articles LXVII (1922). LXXIV (1944), and
LXXXI (1950) to take the form it has today.

Ihe l&R Amendment, reprinted in full in Appendix A of this
report, provides for an “indirect” form of popular initiative, whereby
the required numbers of petitioning voters may propose measures to
the General Court and assure submission of those measures to the
electorate for approval notwithstanding negative action by a majority
of state legislators. Constitutional amendments proposed by initiative
petition must be considered by the 40 members of the Slate Senate
and 240 members of the State House of Representatives sitting jointly
as a unicameral legislative constitutional convention, in each of two
successive separately-elected General Courts; if at least 25 percent
(70) ot the membership in each such convention vote in favor of the
initiative proposal, it must, after the second such “agreement,” be
placed on the ballot of the state biennial election immediately
following for voter disposition. Laws proposed by initiative petition
to an annual session of the General Court, if not enacted by the first
Wednesday ot May of that year, may be forced to the ballot at the
next state biennial election, through the filing of additional petitioner

Commontoealtfj of JHafi&acfjusetW

REVISING STATEWIDE INITIATIVE AND REFERENDUM
PROVISIONS OF THE MASSAC HUSETTS C ONSTITUTION

CHAPTER I. INTRODUCTION
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signatures. Related provisions of the I&R Amendment regulate the
amendment of initiative measures pending before the General Court
and the proposal to the voters of alternative and substitute measures.

Similarly, the l&R Amendment prescribes procedures by which
laws enacted by the General Court may be challenged by petition ot
the requisite numbers of voters and placed on the ballot for voter
acceptance or rejection at a state biennial election. In general, these
constitutionally-ordained initiative and referendum procedures may

£ be invoked only as to measures of statewide application which do not
deal with certain specified “excluded” subjects.

In addition, the l&R Amendment established new procedures for
the submission to the voters, by the General Court, of proposals for
“legislative amendments” to the State Constitution, originating as
ordinary legislative bills rather than as initiative measures; such
legislative amendments reach the ballot only if agreed to by an
absolute majority (141 or more) of the members of legislative
constitutional conventions in each of two successive separately-
elected General Courts. Finally, the l&R Amendment repealed
Amendment Article IX. which had regulated the constitutional
amending process since 1821, and Amendment Article XFII of 1913,
which empowered the General Court to submit laws voluntarily to
electoral referendum.

Equivalent in length to a 29-scction statute, the l&R Amendment
(Article XLVIII. as changed) is the longest and most complicated
article in the Massachusetts Constitution. In part, this is attributed to
technical problems which had to be solved in establishing an indirect
initiative system. And partly that length reflects political com-
promises of some complexity incorporated by the Popular Con-
stitutional Convention of 1917-19. This Massachusetts constitutional
article also exceeds in length the initiative and referendum provisions
of other state constitutions examined by the Legislative Research
Bureau staff. Of it the historian Samuel Eliot Morison has written
that

The Forty-Eighth Amendment and the amendments to it
(which have made changes in the filing dates and numbers of
required petition signatures) make the Massachusetts
amending process one ol the most complex to follow in the
United States. Ihe late Henry I). Wiggin, former Counsel to
the Massachusetts House of Representatives, believed that
the Forty-Eighth Amendment was drafted in an unfortunate-
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ly confusing manner . . . Both the advocates and the
opponents of the Convention method of constitutional
amendment can find support in the history of the “1 and R"
amendment: it is likely that only a popular convention would
have made such a reform which infringed upon legislative
power; it is also unfortunate that the pressures of political
debate resulted in a draft which was over-complicated in
detail and, in fact, contained some internal inconsistencies. 1

Past legislative Studies
In past years, at least two major studies of the l&R Amendment were''

authorized by the General Court, with a view to improving the
provisions of that constitutional article. Although each such study
resulted in proposals to that end by special commissions, in 1932 and
1967,the General Court did not consider the same in a joint session of the

two branches sitting as a legislative constitutional convention and thus
the proposals perished.

Special Commission Study of 1931-32. Of these two legislative
studies, the first was mandated by a Resolve of 1931 (c.B) which
established a seven-member special commission 2 to review the
experience with the l&R Amendment and to propose revisions therein
designed to render ballot questions more intelligible and understan-
dable to the voters, to eliminate conflicts and inconsistencies in that
constitutional article, and to promote the more effective accomplish-
ment of the purposes for which the initiative and referendum systems
were instituted by the people. In its report to the General Court in
Senate, No. 30 of 1932, the special commission reported that

It would appear that the substantive provisions . . . (of the
l&R Amendment) . . . are sound and workable. The
machinery is suiticicntly slow moving to necessitate a real
popular momentum to set it in motion, yet it is not so
ponderous as to defeat the application of these provisions
where public interest is actually aroused. Ihe restrictions on
the use ol the Initiative and Referendum operate to guard

'Mass. Special Commission on the Revision of the Constitution. Initial Report. 259 pp. mimeographed.
Appendix A. Samuel Shot Monson. "History of the Constitution of Massachusetts." at pp, 132-153.

•The membership of the special commission included; Senator Joseph R. Cotton of Middlesex (Chairman)appointed by the Senate President; Representatives Philip Barnet of New Bedford (Vice-Chairman) JohnW. MacLeod ol Chelsea, and Joseph N. O'Kanc of Dudley, appointed by the Speaker of the House ofRepresentatives, and Messrs. George F. Leary of Springfield. David Goldstein of Worcester, and HaroldWilliams, Jr., of Brookline, appointed by Governor Joseph B. Ely with the advice and consent of theExecutive Council.
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against overloading the ballot with questions of no general
public interest. No measure in which any considerable
proportion of the electorate is interested is in any way
thwarted or unduly retarded by the restrictions imposed .

.
.

Many public issues, while proper subject for Initiative
petition or submission by Referendum, are not so vivid and
clear cut as to be readily capable of clear presentation. Still

% others are so intricate in their nature and so full of detail that
it is hard to explain their salient features in terms intelligible
to the voting public. The Initiative and Referendum, like the
franchise itself, imply an interest in and knowledge of public
affairs which the average voter does not always possess. This
implication is the foundation of universal suffrage, and
recognizes the ultimate power of the people as a whole, and
the belief that the people are educated in self-government by the
duty of its exercise.

That the public may act intelligibly in the fulfillment of this
fundamental duly of citizenship is of the greatest conse-
quence. It is here that the Commission believed that its
opportunity for constructive suggestion truly existed. Its
manifest duty was to formulate such alteration of the
Initiative and Referendum processes as to make it more
nearly possible for every voter called upon to answer a
question on the ballot to understand as fully as possible the
question propounded and the result of his decision.

It is only too clear that in this vital respect these processes
too often fail to elicit a full expression of the popular will

The lack ol public interest exhibited . . . (by the large
number of voters not voting “yes” or “no" on measures
reaching the ballot by the initiative or referendum route) . . .

A imparts no criticism upon the Initiative and Referendum, as is
evident from the fact that in the case of constitutional amend-
ments submitted to the people by act of the Legislature. a
process which involves no application of the Initiative
whatever, the failure to command popular attention is
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even more striking.... 1
t he special commission also found what it considered to be defects

in l&R Amendment provisions relative to (a) duties of petitioners, (b)
duties of the Attorney-General, (c) the effective dates of voter-
approved initiative and referendum measures, (d) emergency laws,
and (e) the proposal by the General Court of substitute measures to

be placed on the ballot as alternatives to initiative measures. 2

To improve the l&R Amendment, the special commission
proposed an extensive revision of its provisions to the General Court,
incorporating changes which are discussed elsewhere in this
Legislative Research Council report.' 1 hat proposed legislative
constitutional amendment was reported favorably, alter a public
hearing, by the Joint Committee on Constitutional Law on February
25, 1932, and placed on file, without subsequent legislative action.

Special Commission Study of 1962-67. The second major report
upon the l&R Amendment was presented to the General Court in
1967 by the 16-member Special Commission on the Revision of the

Constitution, 4 which had been created by a 1962 Resolve (c.88). I hat
legislative directive required this special commission to study the need
for. and to make recommendations relative to, the “amendment,

*

revision or simplification” of the Slate Constitution
In its final report in Senate, No. 1245 of 1967, the special

commission was critical of the amount of time required to process
proposed constitutional amendments whether initiative or
legislative through to the ballot under the l&R Amendment,
especially when such an amendment has overwhelming legislative
support. In addition, the special commission found that
clarifications and improvements were needed in the l&R Amendment
provisions relating to votes taken by legislative constitutional
conventions, and to legislative action on substitutes for measures
proposed by initiative petition. Furthermore, the special commission
considered inadequate the time allowed by the l&R Amendment for
Special Commission on the Initiative and Referendum, Report. Senate, No. 30 of 1932. at pp. 15-17
■lbid., pp. 19-23.
'lbid., Appendix A, pp. 27-39.

4 ln 1967 the specialcommission membership (with one vacancy) included: Senators Mario Umana of Suffolk
(Chairman), Joseph D. Ward ot Worcester, and William I. Randall of Middlesex and Worcester, appointedby the Senate President; Representatives James A. O'Brien of Fall River (Vice-Chairman), Thomas F.Fallon of Clinton, William M. Bulger of South Boston, and David H. Locke of Wellesley, appointed bv theSpeaker of the House of Representatives; and Messrs. George L. Allen of Canton. Alan J. Dimond of
Brookline, Waller H. Gilday ol Brockton. Reuben Goodman of Watertown, Albert M. Sacks of BelmontJohn D. O’Reilly, Jr., of Newtonville, and Howard Whitmore, Jr., of Newton Highlands, and Mrs MelvinThorner of Quincy, appointed by the Governor.
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the collection of signatures on initiative petitions. Legislative
constitutional amendments designed to correct these deficiencies in
the I&R Amendment were included by the special commission in its
report; these proposals are examined individually in later chapters oi
this Council study. Finally, the special commission recommended a
legislative constitutional amendment requiring the General Court to

submit to the voters of Massachusetts, at intervals not exceeding 20
years, the question of calling a popular constitutional convention.

* The above final report of the Special Commission on the Revision
of the Constitution, in Senate. No. 1245 of 1967, was referred to the
Joint Committee on Constitutional Law for a public hearing and
recommendations. When that committee failed to report upon the
special commission’s proposals within the time limit prescribed by
Joint Rule 10, those proposals were discharged automatically from
the committee with a negative report on June 27, 1967. Subsequently,
the Senate failed to concur in a vote by the House of Representatives
to recommit Senate, No. 1245 to the Joint Committee on
Constitutional Law for further consideration.
Study Directive to Legislative Research Council
Adoption of Directive. The joint order. House, No. 5904 of 1974,

reprinted on the inside of the front cover of this report, requires the
Legislative Research Council (a) to make a comparative study of the
constitutionally-prescribed initiative and referendum procedures of
Massachusetts and other states, (b) to identify any “problem areas”
attributable to “vagueness or contradictory requirements” in the
Massachusetts l&R Amendment, and (c) to review recent proposals
for improving the provisions of the Massachusetts I&R Amendment.
Such “recent proposals” were not catalogued in this study directive,
but surely included all three of the following proposals for legislative
constitutional amendments to the l&R Amendment which were
introduced into the 1974 session of the General Court, but which were
not considered in a legislative constitutional convention that year;

4 (a) Two identical proposals for the repeal of the limitation
placed by the I&R Amendment on the number of signatures
of voters which may be gathered on an initiative or
referendum petition in any one county ( Senate, No. 922 of
1974, the petition of Senator John M. Quinlan of Bristol,
Norfolk, and Plymouth; and House, No. 3717 of 1974, the
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petition of Representative John A. Businger of Brookline and
of the Citizens for Participation in Political Action, Inc.); and

(b) One proposal for reforming the schedule for the
exercise of the popular initiative under the I&R Amendment
(Senate. No. 1092 of 1974, the petition of Common Cause of
Massachusetts and Senator John M. Quinlan of Bristol,
Norfolk and Plymouth).

The above Joint order was introduced into the House of
Representatives by Representative John F. Coffey of West
Springfield. House Chairman of the Legislative Research Council, on
May 7, 1974, and was adopted by the House on that day, and by the
Senate in concurrence on May 8, 1974, following a favorable
recommendation by the two Committees on Rules of the two
branches, acting concurrently. House, No. 5904 of 1974 was proposed
by Representative Coffey in furtherance of his interest in a continuing
legislative review of the State Constitution, particularly in topical
areas relating to the legislative process.

Related Developments in 1974 General Court. During the 1974
session of General Court, two controversial initiative measures were
presented to that body for its action, arousing a new interest among
legislators in the policies and mechanics of the l&R Amendment, and
adding to the timeliness of the study directive above.

The first of these proposals, introduced in 1972 in the initiative
petition of Representative Charles F. Flaherty, Jr., of Cambridge,
and others, sought a constitutional amendment permitting state
motor fuel and other highway revenues, hereof earmarked solely for
highway purposes, to be expended also for mass transportation
purposes. This relatively short proposal, to revise Amendment Article
LXXVIH ot the Constitution, was agreed to for a first time by a
legislative constitutional convention on May 17, 1972 (131 yeas vs.
121 nays), and received a second such agreement on May 8. 1974 (139

yeas vs. 1 19 nays). 1 Eventually, as Question No. 4on the ballot for the
state biennial election of November 5. 1974. it was ratified by the
voters ot the Commonwealth to become Amendment Article CIV of
the Constitution (824,077 yeas vs. 586,558 nays, 485,786 blanks).

The second initiative petition, proposing a law creating a Corrupt
Practices Commission and regulating campaign expenditures and

House, No. 5000 of 1972 and Senate, No. 791 of 1974
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contributions, was presented by Senator John M. Quinlan of Bristol,
Norfolk and Plymouth, and others (House, No. 5300 of 1974). It was
placed on the ballot for the 1974 state biennial election as Question
No. 5 after being rejected by the House of Representatives on April
23, 1974 (73 yeas vs. 150 nays) and by the Senate two days later (16
yeas vs. 22 nays), following a negative recommendation by the Joint
Committee on Election Laws. However, an electorate shocked by
national political scandals gave its consent to that measure which

3O sections 1 (898,547 yeas vs. 475,694 nays; 612,180 blanks).
In addition to the foregoing initiative proposals, voters at the 1974

state biennial election were also asked to approve three legislative
amendments to the Constitution, relative to recesses of the General
Court, reducing the membership of the State House of Represen-
tatives, and state grants-in-aid to private higher educational
institutions and students. Finally, at the request of Governor Francis
W. Sargent, 2 the General Court passed legislation late in its 1974
session 3 placing on the 1974 state biennial election ballot a Question
No. 6 asking the voters to express a “non-binding” opinion as to
whether or not the General Court should enact a law proposed by the
Governor for the establishment of a State Department of Health
Systems Regulation. The latter proposed law, printed in the
Governor's message in House, No. 6579 of 1974, is 191 pages long
and is composed of 423 “outside” sections, one of which would
rewrite completely Chapter 17 of the General Laws (expanding it from
15 to 42 sections).

In conformity with the Public Opinion Law, 4 the Attorney-General
prepared a two-page summary of the proposed statute for inclusion in
the official Information for Voters pamphlet distributed to all
registered voters of the Commonwealth for the 1974 state biennial
election. That 27-page pamphlet, required by the l&R Amendment,
also contained a summary and the full text of every proposed
legislative constitutional amendment, initiative constitutional amend-

iment, and initiative law to be considered by the voters, and the
”

majority and minority reports of legislative committees in regard to
each initiative measure.

■The above-cilcd initiative law thus became Act:
2 Senate. No. 1887 of 1974.

of 1974, c. 859.

’Acts of 1974, c. 758, approved by the Governoi
-G.L.: c. 53, ss. 18-22; c. 54, s. 53.

August 8. 1974.
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As the foregoing measures, subject to these procedures, were
debated within legislative committees and on the floor of the General
Court, important aspects of the l&R Amendment drew criticism from
legislators who fell that its provisions are confusing, too complicated,
and wasteful in certain respects. l&R Amendment provisions relating
to the power of the General Court to propose substitute measures as
alternative proposals to initiative measures, and to group such
proposals on the ballot, were perplexing to the Joint Committee on
Flection Laws. The value of the Information for Voters pamphlet,
and of its distribution to every registered voter (rather than to each
household) was questioned by legislators who deemed the present
l&R informational system ineffective and wasteful. A few critics even
challenged the need for an l&R Amendment in the first place, and
questioned the capacity of the average voter to judge the merits of
measures as complex as the Quinlan initiative. Such critics
condemned even more strongly the inclusion of Question No. 6 on the
ballot, for like reasons.

Sluily Scope and Procedure
Scope of Stud)

In the preparation of this Legislative Research Council report, the
decision was made to focus attention on the l&R Amendment to the
Massachusetts Constitution (Amendment Article XLVIII. as amend-
ed). on problems which have arisen or which are inherent in its
provisions as identified by knowledgeable authorities, and on
proposals made in recent years by various sponsors who have been
interested in changing basic policies, requirements and procedures of
that constitutional article. In addition, this study also includes
discussion of l&R Amendment changes proposed since 1918 by
special commissions, but as yet unadopted, in order to provide a
more balanced overview ol in-depth efforts to improve the statewide
initiative and referendum systems.

The joint order requiring this report House, No. 5904 of 1974
also called lor a comparative study ot the initiative and referendum
procedures of Massachusetts and other states. If carried out fully as
the broad sweep ot the study directive suggested, such a comparison
ol state initiative and referendum policies, procedures, and re-
quirements would necessitate a Council document of considerable
length, in view ol the w'idely-varying practices of the 23 states having
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initiative systems 1 and the 24 states reporting referendum systems 2 on
a statewide basis. While a comprehensive comparative analysis of
that character would have much academic value, it would burden the
General Court with detail not especially helpful to that body in
evaluating the Massachusetts l&R Amendment and proposed
changes therein. Hence, only limited consideration is accorded to the
statewide initiative and referendum practices of other states. They are
discussed only insofar as they hold a special relevant interest for
Massachusetts.

* Furthermore, this report by the Legislative Research Council does
not include within its scope (a) state constitutional requirements that
laws on certain subjects shall be submitted automatically to the
electorate for approval without the precondition of an initiative or
referendum petition on the part of the voters, and (b) constitutional
and statutory provisions of Massachusetts and other slates es-
tablishing initiative procedures, referendum procedures, or both, at
the regional, county, or municipal government levels.

Accordingly, the following eleven chapters of this report deal
respectively with: (a) the national background of the initiative and
referendum; (b) the background of the Massachusetts l&R Amend-
ment; (c) arguments pro and con the Massachusetts 1 and R
Amendment 1917-18; (d) present requirements of the Massachusetts
l&R Amendment; (e) statewide initiative and referendum measures
on the Massachusetts ballot; (f) improving the l&R Amendment
provisions relative to the initial filing and review of petitions; (g)
initiative and referendum petitions signature requirements; (h)
legislative action on proposed measures; (i) the official information
for voters pamphlet; (j) other aspects of the Massachusetts initiative
and referendum systems; and (k) proposals for the establishment ofa
direct initiative system in Massachusetts.
Study Procedure

1 o develop background information for this report, the staff of the
Legislative Research Bureau conferred with; (a) The Honorable
David M. Bartley. Speaker of the House of Representatives; (b)
Representative George Keverian of Everett. House Chairman of the
Joint Committee on Election Laws; (c) Representatives John A.

Alas.. Ari/.. Ark.. Calif.. Colo.. Fla.. Ida.. 111.. Me.. Masts.. Mich.. Mo.. Mom . Nchr Ncv \I) Ohi«
Ok la.. Ore., S.D.. Utah. Wash., and Wyo.

Alas.. Ari/.. Ark.. Calil.. Colo., Ida., Ky.. Me.. Md.. Mass.. Mich.. Mo., Mom., Nehr . Ne\ VM VI).
Ohio, Okla.. Ore.. S.D.. l lah. Wash., and Wvo.



HOUSE - No. 5435 [February30

Businger of Brookline and John R. Buckley of Abington; (d) Mr.
Daniel Kleinberger, Administrative Assistant to Senator John M.
Quinlan of Bristol, Norfolk, and Plymouth; (e) the Honorable James
R. Mclntyre, Senate Counsel and the Honorable George V.
Kenneally, Jr., Assistant Senate Counsel; (f) Mr. Joseph J. Schuler,
Fsq., Associate House Counsel; (g) Mr. Norman W. Gleason, former
Supervisor of Elections in the Department of the State Secretary; (h)
Mr. William A. Sullivan, Director, and Miss Anne Spina, of the
Census Division of the Department of the State Secretary, which was
responsible for arranging the publication and distribution of the
Information for Voters pamphlet for the 1974 state biennial election;
<i) Mr. Peter Keyes, Legislative Director of Common Cause of
Massachusetts, Inc.; and (j) Mr. Richard Cauchi of the Citizens for
Participation in Political Action, Inc.

I he Legislative Research Bureau staff also reviewed at length the
journals of the Popular Constitutional Convention of 1917-19 to
ascertain the history and intent of provisions of the l&R Amendment.
And like scrutiny was given to the reports of special commissions and
to opinions of the Supreme Judicial Court in regard to that
constitutional article. Other Massachusetts historical and legal
sources were consulted in the State Library and elsewhere.

Further, the legislative research and reference agencies of the other
49 states, and ot four of the live territories, responded to written
inquiries ot the Massachusetts Legislative Research Bureau relative
to their initiative and referendum practices (or lack thereof); and
additional information and materials were made available by the
Council of State Governments and the National Municipal League.

lo the foregoing officials, agencies, organizations, and private
individuals who cooperated so generously in this study, the
Legislative Research Bureau expresses its warm appreciation.

Initiative and Referendum Defined

The initiative and referendum comprise two forms of “direct
legislation, so called because they involve the direct exercise by theelectorate of the legislative powers of the state or locality, or some of

Direct Legislation.

CHAPTER IE NATIONAL BACKGROUND OF INITIATIVE
AND REFERENDUM
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them. In such instances, the initiative and referendum exist within a
constitutional, statutory or charter context providing for an elected
representative legislative body as the legislative branch of govern-
ment. In general, the initiative and referendum provide a process to
which the electorate may resort when faced with a representative
legislative body believed to be unresponsive to public desires and
needs.

“Direct legislation” of a third type exists in communities with
li “open” forms of legislative bodies consisting of all the legal voters of

the municipality, rather than with elected legislative bodies. In such
communities, including New England towns having open town
meetings, all local legislation is “direct” in that it is enacted by the
voters -or as many of them as care to show up assembled as a
legislative body. Where such localities have either initiative or
referendum provisions in their charters, as occurs occasionally, they
are intended to provide an appeal to the ballot box from
controversial actions (or inaction) of “rump” sessions of the
community assembly. These local aspects of the initiative and
referendum are mentioned only in passing, as this report by the
Legislative Research Council is focused on the initiative and
referendum at the state level.
The Initiative.

Two types of initiative exist, whereby the required number of
voters may, by petition, propose a statute or constitutional
amendment at the state level, or an ordinance or a charter
amendment at the local level. Under the direct initiative, such
proposals meeting all prescribed procedural and substantive
requirements are submitted directly to the electorate for a decision,
without recourse en route to the legislative body. In contrast, indirect
initiative systems mandate that measures proposed by voter initiative
petition be presented first to the legislative body for enactment,
failing which such initiative measures then advance to the ballot

f either automatically or upon completion by the petitioners of certain
additional actions required of them.
The Referendum.

The term “referendum” is used much more loosely in common
parlance than the word “initiative,” and is often applied to any kind
of question placed on the ballot for voter disposition, regardless of
how it got there. Thus, it is not unusual for initiative questions on the
ballot also to be referred to, incorrectly, as “referenda.”
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More precisely, however, the referendum is distinguished trom the
initiative in that the former involves the submission to the electorate
of a measure approved by the legislative body, whereas the latter
initiative involves an appeal to the electorate from a legislative body’s
refusal to enact a measure proposed by voter petition. Thus, in some
older works on the subject, the referendum has been described as “the
veto” or “popular veto,” terms employed in the Nineteenth Century
to characterize its essentially negative function. Hence the referen-
dum is a vehicle for popular review of. and check upon, the actions ol
the legislative body of the state or locality.

There are three forms of referenda, namely, (a) the optional
referendum, whereunder the legislative body is authorized in its

discretion to submit measures to the electorate; (b) the obligatory
referendum based on subject-matter, under which there must be an
automatic referral to the electorate, without requirement of a voter
referendum petition, of measures approved by the legislative body
which deal with constitutional or charter amendments, or with laws
or ordinances on specific subjects; and (c) the obligatory referendum
on voter petition, or popular referendum, under which a specified
number of voters may compel a popular vote on a measure passed by
the legislative body. For the sake of brevity in this report, the term
“referendum” shall denote the last-named type of referendum, unless
the context indicates otherwise.

Historical Background
European Origins of Initiative and Referendum

The modern initiative and referendum have their remote origins in
the concept of the plebiscitum of the ancient Roman Republic, a
procedure whereby the question of repealing or enacting laws over
the opposition of the Senate could be put to a vote of the plebes
(enfranchised commoners). Very rarely, optional referenda or
“plebiscites” were held in medieval towns of Europe on questions
posed by the governing body of the community or by its lord; 1
however, the right to participate in these proceedings was confined tol
a small elite electorate.

It was not until the early Nineteenth Century that the initiative and
referendum came into their own as features of a democratic
republican lawmaking process built around elected representative

■For example, in the City and Commune of Provins in France in 1344
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legislative bodies. In 1818, the State of Connecticut instituted the
practice of requiring state constitutional amendments to be submitted
automatically to the voters for ratification following approval by the
state legislature. However the principal “pioneering” in the develop-
ment of the initiative and referendum occurred in Switzerland as a
by-product of the liberal movement of 1830-48. In 1831, the
obligatory referendum on voter petition was introduced in the
Canton of St. Gall; and the first modern initiative system was
authorized in another Swiss Canton, Vaud, in 1845. Ihe Swiss
Constitution of 1848 established a procedure whereby, on voter
initiative petition, the national legislative body could be dissolved and
a new one elected to draft a new constitution which was to take effect
if ratified by a majority of the country’s voters and cantons. These
arrangements were continued in the present Swiss Constitution,
adopted in 1874, and subsequently amended in 1891 to include the
indirect initiative as a means for proposing particular constitutional
amendments.
Introduction Into the United Suites

Early I&R Agitation. In the late Nineteenth Century, the Swiss
initiative and referendum systems attracted the attention of liberal
reform groups in the United Stales which were assailing “bossism”
and the excessive influence of manufacturing, mining, railroad,
utility, and ranching interests in local, state, and national govern-
ment. Agitation for the initiative and referendum first appeared in the
United States at the national convention of the Populist (People's)
Party in Omaha, Nebraska in 1892. An initiative and referendum
platform plank, proposed by the Massachusetts delegation, was
adopted by that convention as one of several measures intended to
restore government “to the hands of the plain people.” Later, the
Initiative and Referendum League of America was formed to
advocate the “l&R” as a check on city councils, county commissions,
state legislatures, and Congress, as part of the legislative system.

Introduction to State and Local Levels. Advocates ol the l&R
pressed their cause with near-revolutionary /cal, enjoying con-
siderable success at the local and state levels. Before the turn of the
century, at least four stales authorized direct legislation at the
municipal level, with San Francisco in 1899 being the first major city
to include such provisions in its charter (Nebr., S.D., lowa, and
Calif.). The l&R spread more rapidly at the local level after 1910,
Massachusetts making it a feature of its standard optional plans of
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city government in 1915. 1
In 1898. South Dakota became the first state to authorize the

initiative and referendum at the state level, but for laws only;2 the use
of the initiative to propose constitutional amendments as well as
statutes did not appear at the state level until 1902, in Oregon. Of the
23 states now providing in their constitutions for the statewide
initiative, 19 (including Massachusetts) adopted such provisions
between 1898 and 1918, and the remaining four jurisdictions did so
between 1959 and 1970. And of the 24 states whose constitutions
authorize an obligatory referendum on voter petition, 22 (including
Massachusetts) instituted such procedures in the period 1898-1918,
while such action in the two remaining states occurred in 1959-67.
fable 1 below indicates the sequence in which states incorporated
l&R provisions into their constitutions.

Within the past decade, unsuccessful efforts were made in at least
seven states to add to their constitutions provisions establishing the
initiative, the referendum, or both, at the stale level where now
lacking (Conn.. Del.. Fla., Ga., Ha., Ky., Pa., and Tex.).

Table I. Years in Which States First Adopted Constitutional
Provisions Authorizing Statewide Initiative. Referendum. 1 or Both

Adoption of Adoption of
Year Initiative Provisions Referendum Provisions

1898 South Dakota South Dakota
1900 Utah Utah
1902 Oregon Oregon
1905 Nevada
1906 Montana Montana
1907 Oklahoma Oklahoma
1908 Maine, Missouri Maine. Missouri
1910 Arkansas, Colorado Arkansas. Colorado
1911 Arizona, California, Idaho Arizona, California, Idaho,

New Mexico
1912 Nebraska. Nevada, Ohio Nebraska. Ohio. Washington

Washington

Acts of 1915. c 267; see G.L. c. 43

In 1972. the South Dakota Constitution was amended to permit the proposal of constitutional amm 1by initiative petition. ‘ ' L umcn,s
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1913 Michigan Michigan
1914 North Dakota North Dakota
1915 Kentucky 2

, Maryland
1918 Massachusetts Massachusetts
1959 Alaska Alaska
1967 Wyoming Wyoming
1968 Florida
1970 Illinois2

Total: 23 States Total: 24 States
As used here, “referendum” means an obligatory referendum on voter petition.

Such initiative or referendum allowed only on law's relating to certain specific subj«

Unsuccessful Effort for National / & R. At the national level, the
energies of 1 & R forces were directed, without success, towards ob-
taining the passage of a federal public opinion or “advisory ini-
tiative and referendum” law, rather than toward passage of a con-
stitutional amendment establishing a genuine 1 & R system at the
federal level. Under such a proposal made to Congress in 1908 by the
Initiative and Referendum League of America, with the support of
the American Federation of Labor and other organizations,
procedures would have been established whereby “a bill, con-
stitutional amendment, or other form of question as to national
policy” could be introduced into Congress by an “advisory initiative
petition” of 650,000 voters. If Congress was unwilling to approve the
desired legislation, or if the President vetoed it, the Secretary of State
would submit the measure to an “advisory referendum” mechanism,
triggered by petition of 400,000 voters, for placing on the ballot at
such an election the question as to whether all or part of any measure
passed by either or both branches of Congress should be enacted or
repealed. As in the instance of the “advisory initiative,” the resulting
popular vote in such a referendum was not to be binding on Congress
or to have the force of law. 1

Interest in the initiative and referendum in relation to federal
legislation ceased following the ratification in 1912-13 of the
Sixteenth Amendment authorizing a federal income tax and the
Seventeenth Amendment providing for the direct election of United
States Senators. Flowever the drive for the 1 & R at the state and local
levels maintained its momentum into the early 19205.

I Memorial of the Initiative and Referendum League of America Relative to a National Initiative and
Referendum, U.S. Senate Document No. 516. 60th Congress, Ist Session, 48 pp; see also Senate Hill 7208
and Joint Resolution 94. 60th Congress, Ist Session. 1908.
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Suite Initiative and Referendum Systems (ieneradv 1

(ieneral Characteristics of Constitutional Provisions.
In all 23 states having statewide initiative systems, and in the 24

slates (including most of the foregoing) which have established
obligatory referendum systems based on voter petition, such systems
are authorized by constitutional provisions, and do not rest on
statutes alone. In all but three of these states, such constitutional
provisions arc essentially self-executing, and hence took effect fully
upon their ratification by the voters. In the latter three states of
Idaho. Illinois, and Utah the state constitutions authorize initiative
procedures (all three states) or referendum procedures (Idaho and
Utah), but make such s\stems contingent upon the passage of
enabling legislation; in the instance of Idaho, whose constitutional
l&R article dates from 1911, that activating state legislation was not
passed until 1933.

State constitutional provisions vary greatly in length, depending
upon whether they authorize both the initiative and referendum or
only one of these, whether the initiative established is direct or
indirect, the range of subjects excluded from I & R treatment, and
political compromises built into the initiative and referendum systems
so created. Hie procedural requirements imposed by the constitutions
of some states are more complex than those of others. And many of
these constitutional texts on the initiative, referendum, or both
include much tangential material.

I he 1 & R Amendment of the Massachusetts Constitution, which
authorizes both the indirect initiative and the obligatory referendum
on voter petition, is by far the longest and most complex of these state
constitutional articles. Depending on the size of the page and type
used in the publication consulted, it varies from between 320 lines to
400 or more lines in length; the “runner-up” states of Arkansas. Ohio,
and Washington have about 150-170 lines each. In 12 of the 21 stale
constitutions having both initiative and referendum provisions, such
provisions range from 50 to 130 lines in length (Alas.. Ariz., Calif.,
Colo.. Me.. Mich., Mont., Nebr., Nev., N.D.. Okla., and Ore.);
shorter provisions of between 20 and 45 lines are reported in the

Sonnes: (a) Hawaii Legislative Reference Hnrean. Hawaii Constitutional Convention Stmlies. Article 11.Reference Hnrean. Haw aii Consul.
Suffrage and !.lections, Honolulu, Ha.. University of Hawaii. 1968, 92 pp. 52-59; (b) Replies of legislati
research and reference agencies of other states to questionnaires of Massachusetts Legislative Research
Bureau, in 1974.
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remaining live states ot this group (Ida., Mo., S.D., Utah, and Wvo.).
In the two slates whose constitutions provide only for the initiative.

and then lor very limited purposes, the relevant article or sections
approximate 10 to 20 lines in length (1 la. and 111.), while greater
lengths of between 40 and 100 lines characterize the referendum
provisions ol three stale constitutions which make no allowance tor
the initiative (Ky., Vld.. and N.M.).

In ;i report to that state’s popular constitutional convention in
£ 1968. the Hawaii l egislative Reference Bureau emphasized the

importance ol the amount of detail in stale constitutional provisions
re the initiative and referendum in these terms:

Most constitutional provisions are more lengthy and detailed.
The problem of detail is important for two reasons. The
extent to which the provision can be implemented without
enabling legislation affects the extent to which the legislature
can adversely or favorably affect the ability of the people to
utilize the provision. In addition, the procedural requirements
determine the real availability of the initiative. Where require-
ments are rigid, initiated legislation is more theoretical than real
and where requirements are loose, almost any motivated group
can get its proposition on the ballot. 1

Extended detail in state consitutional 1 & R articles has resulted
in most instances from efforts of their sponsors, or of the state
legislature or constitutional convention, or all of these authorities (a)
to protect the rights of petitioners from “legislative sabotage” by
spelling out the petitioning procedure in the constitution, rather than
by leaving such procedures to definition by statute; (b) to discourage
“excessive" recourse to the initiative or referendum processes by
groups and interests not reflecting a broad basis of popular support;
(c) to exclude certain subjects from the scope ol direct legislation
because of their sensitivity; and (d) to regulate certain non-1 & R
aspects of the legislative process and organization within the same

0 constitutional section or sections which discuss the initiative,
referendum, or both.

slilutional Convention Studies. Article II: Sufirage andHawaii legislative Reference Bureau. Hawaii Co
elections. Honolulu, Ha.. University of Hawaii
Recall, at p. 53.

1965. 93 /)/).; Chapter VI. Initiative. Referenda
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Types of Initiative Systems Authorized. Table 2 below indicates in
summary form the types of initiative systems currently authorized by
the constitutions of 23 states, and the kinds of proposals which may
be placed before the state legislature, or the voters, or both, by the
initiative process.

The direct initiative alone is provided for by 15 of these state
constitutions. Both constitutional amendments and statutes may be
proposed by the direct initiative process in ten of these 15 states]
(Ari/., Ark., Calif., Colo., Mo., Mont., Nebr., N.D., Okla., and
Ore.). In another two Jurisdictions, constitutional amendments, but
not laws, may be so proposed (Fla. and 111.); of these two states, one
further restricts the use of the direct initiative to the proposal of
amendments to only one constitutional article, that dealing with the
state legislature (111.). The three remaining states among this group of
15 limit the direct initiative process to the proposal of statutes only; in
two of these three states this limitation is specified by the state
constitution (Ida. and Wyo.). while in the third it results from a
judicial interpretation of the direct initiative provision of the state
constitution (Alas.).

In three more states, only the indirect initiative is provided for by
the state constitution. Both constitutional amendments and laws may
be proposed by that procedure in the two slates of Massachusetts and
South Dakota, while statutes alone may be so proposed in the
remaining state, Maine.

Hybrid arrangements exist in five of the 23 states whose consti-
stitutions authorize initiative systems. In three of these five states,
the direct initiative is available for the proposal of constitutional
amendments, whereas the indirect initiative must be used to propose
initiative laws (Mich., Nev., and Ohio). Finally, the two states of
Utah and Washington, which do not authorize the initiative as a
means of proposing constitutional amendments, permit a choice of
either the direct or indirect initiative routes for the proposal of
initiative laws.

The Initiative
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Table 2. Types and Uses of Statewide Initiative Procedures Allowed
by Constitutions and Implementing Statutes of 23 States in 1974

Name of Proposals of Constitutional Amends. Proposals of Statutes
State Direct Init. Indirect Init. Direct Init, Indirect Init
Alaska No 1 No 1 Yes No
Arizona Yes No Yes No
Arkansas Yes No Yes No
California Yes No Yes No
Colorado Yes No Yes No
Florida Yes No No No

M' Idaho No No Yes No
T Illinois Yes’ No No No

Maine No No No Yes
Massachusetts No Yes No Yes
Michigan Yes No No Yes
Missouri Yes No Yes No
Montana Yes No Yes No
Nebraska Yes No Yes No
Nevada Yes No No Yes
North Dakota Yes No Yes No
Ohio Yes No No Yes
Oklahomas Yes No Yes No
Oregon Yes No Yes No
South Dakota No Yes No Yes
Utah No No Yes Yes
Washington No No Yes No
Wyoming No No Yes No

1 1 he State Supreme Court held that the Constitution does not allow use of initiative to propose constitutional
amendments Starr \. Hagglund. 374 P 2nd. 316 (1962).

May be invoked only to propose amendments to Legislative Article of Constitution (Art. IV).

Features of Initiative Systems . 1 Among the points frequently
specified in initiative provisions of state constitutions are the
following:

(1) Number and Geographical Distribution of Signatures.
Most commonly, states require that initiative petitions be
signed by a number of registered voters equal to 8% of the
number of votes cast in the last general election, or to 8% of
such votes cast for all candidates for governor in the last such

0‘ election at which a governor was chosen. Of the ten
“initiative” states following such “8%” practices, five require
signature collections of that magnitude only as to initiative
proposals for constitutional amendments (Calif., Fla., 111.,
Mo., and Ore.); another four states mandate that percentage

This section updates and expands upon a presentation in: Hawaii Legislative Reference Bureau. Hi.
Constitutional Convention Studies, Article It: Suffrage and elections. 1968. Chapter VI. Initio
Referendum and Recall, at pp. 53-54.
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only lor petitions lor initiative statutes (Ark., Mich.. Okla.,
and Wash); and one state, Colorado, requires initiative
petitions lor either constitutional amendments or laws to he
signed by a number of voters equal to 8% of the vote cast for
secretary ol state in the preceding state election.

In other jurisdictions, that percentage ranges from as low
as y/( (Mass, and Ohio) to as high as 150 (Ari/., Okla., and
Wvo.).

Frequently, a higher such percentage requirement applies
to initiative petitions for constitutional amendments than for
such petitions for initiative laws. In four of the eight states
with the indirect initiative, lower signature percentages apply
to petitions under that system than prevail in relation to the
direct initiative (where used).

In all but the states of Massachusetts and Ohio, the total
number of required signatures must be gathered prior to the
filing of the initiative petition. In contrast, the two latter
states require two collections and filings of signed petitions in
relation to their indirect initiative procedure for proposing
statutes. In both states, the petition filed prior to considera-
tion of the proposed law by the state legislature must be
signed by at least 3% of the voters (Ohio) or 3r ( of the number
ol voters who voted for governor in the preceding guber-
natorial election (Mass.). If the state legislature fails to enact
the proposed initiative law, the issue may be presented to the
electorate only upon the filing thereafter of a supplementary
petition signed by additional voters (>/2 % of 1% in Mass-
achusetts, 3% in Ohio, ol the above cited base of computa-
tion).

lo insure that there is more than a merely local sentiment
for a proposed initiative measure, at least I 1 states require
that signatures be gathered in not fewer than a specified
number of geographical units of the state, rims, seven states
use counties for such purposes (Ark., Mass.. Nebr., Nev.,
Ohio, Utah, and Wyo.); two require distribution of signatures
by congressional districts (Fla. and Mo.); and another two
prescribe state legislative districts as the basis for that
signature distribution (Alas, and Mont.).

(2) HImg the Petition. Most constitutions specify the
oil ices with which initiative petitions are to be filed, and the
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deadline lor tiling the same prior to the session ol the state
legislature (indirect initiative) or state election (direct ini-
tiative, and supplementary petitions under indirect initia-
tive). Not less than four months prior to the election is the
most common deadline under the direct initiative.

(3) Petition Review. Most constitutions do not make
provision for a prior review of initiative petitions, to assure
proper draftsmanship, to avoid later litigation, or to prevent
illegal petitions from reaching the ballot. Only California and
Massachusetts mandate such prior review, for some or all ot
these purposes (by the state attorney-general).

(4) Circulation Requirements. Some constitutions contain
considerable detail about the form of initiative petitions, who
may sign them, who may circulate them, etc. To discourage
abuses of “petition hawking” and the undue advantage of
monied interests, some constitutions forbid the circulation of
petitions for pay, or authorize the state legislature to outlaw
these and other abuses by statute.

(5) Common Limitations on Subject Matter (Excluded
Subjects). In many “initiative" states, the initiative procedure
may not be used to propose (a) laws which the slate
legislature may not enact, (b) special or local laws, (c)
appropriations of state funds, or (d) laws affecting the
organization, functions, and powers of the judiciary. The
constitution may restrict the frequency with which defeated
measures may be resubmitted by the uinitiative process. In
addition, individual initiative proposals may be required to
deal with one subject only, with related matters only, or with
matters within the scope of the title of the propoposed con-
stitutional amendment or law. Finally, the state legis-
lature may be prohibited from amending or repealing an
initiative measure previously approved by the electorate,
within certain time limits, or except by means of a measure
which must be submitted to voters on referendum.

(6) Publicity. To inform the public better about proposed
initiative measures, the constitutions of several states require
the distribution of summaries and arguments pro and con
such measures to all registered voters at public expense. In
other “initiative” states without such constitutional
provisions, such informational action may be mandated by
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statute.
(7) Size <>/ Affirmative Popular I Die Required to Approve

Initiative Measure. In most ol the “initiative" stales, initiated
measures take effect it approved by a majority ol the voters
voting thereon at the state election concerned. However, in at
least two jurisdictions, the measure must obtain a majority
affirmative vote equal to not less than a given percentage ol
the total number ol voters voting in the election (30 r V in
Massachusetts) or on the issue (60% in Illinois). Such
percentage requirements function as a significant restriction
when a large number of voters vote in the election but fail to
vote on the ballot question.

The Referendum 1
In 22 of the 24 states whose constitutions authorize the obligatory

referendum on voter petition, the constitution itself establishes all of
the main substantive and procedural features of that referendum
system, leaving to the state legislature discretion to enact only those
implementing statutes which do not contravene constitutional
policies and guarantees, and which do not inhibit constitutionally-
prescribed procedures. Hence, such constitutional referendum
provisions are substantially self-executing. In contrast, onlv two of
the 24 slates in this group have constitutional provisions authorizing
an obligatory referendum on voter petition in general terms, while
leaving to the state legislature the discretion and power of
determining by statute how the referendum system is to operate (Ida.
and Utah).

In general, such constitutional provisions stipulate that laws
enacted by the state legislature, other than emergency laws, shall not
go into effect for a specified time period, usually 90 days. During this
period, petitions may be circulated calling for such a law to be
referred to the voters at a special state election or at the next general
election. If the required number of signatures is obtained, the
challenged law is suspended pending the outcome of the referendum.

1 he constitutions ol at least lour slates also allow an emergency law
to be the subject of such a referendum petition, except that the
petition, on being filed and found sufficient, docs not have the effect

s section updates and expands upon a presentation in: Hawaii l egislative Reference Bureau. Hawai
nslitulional Convention Studies. Article II: Suffrage ami elections. IV6S. Chapter 1/ Initiative

Referendum and Recall.
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of suspending the emergency law; in such instances, that law
continues in force until, and unless, rejected by the voters at the
election aforesaid (Ark., Md., Mass., and Nebr.).

With certain differences, the details applicable to the initiative are
followed also in respect to the obligatory referendum on voter
petition. Usually, the number of voter signatures required on such
referendum petition is less. Commonly, this signature requirement lor
a referendum of this type is stated as a percentage of the voters voting
in the preceding stale election, or as a percentage of the number ol
votes cast for all candidates for governor or in one state, Colorado

- for secretary of state at the last state election at which such officers
were chosen (Mass., 2%; Md., 3%; Ore. and Wash.. 40; Ari/., Calif..
Colo., Ky., Mich.. Mo., Mont., Nebr.,and Okla., 5%; Ark. and Ohio,

-6%; Alas., Ida., Me., Nev., N.M., S.D., and Utah, 10%; Wyo., 15%;
N.M., 25%, for referendum on emergency law). As in the instance of
the initiative, at least nine states require a geographical distribution of
petition signatures, six states doing so on a county basis (Ark., Md.,
Mass., Nebr., N.M., and Ohio), two on a state legislative district basis
(Alas, and Mont.), and one according to congressional districts
(Mo.).

Often, stale constitutions exclude certain types of laws, or laws on
certain subjects, from the scope of these referendum procedures.
Laws designated by the state legislature as “emergency laws," usually
by extraordinary majority vote of each branch, are beyond the reach
of the referendum in 15 of the 24 states having the obligatory
referendum on voter petition. In another nine jurisdictions,
emergency laws are challengeable on referendum, subject to certain
restrictions (Ark., Ida., Ky., Md., Mass.. Mich.. Mont., Nebr., and
Nev.). One state, Kentucky, authorizes the use ol the referendum on
voter petition only as to all or parts of a state law classifying properly
and providing for a lower rate of taxation on personalty than realty,
in connection with the levying of an annual state property tax.

Frequency of Inilialive and Referendum Questions on Slate Ballot
State Experience Generally. The Irequcncy with which statewide

initiative and referendum measures appear on the ballot in states
authorizing either or both of these procedures varies considerably
from one state to another, as revealed in I able 3 below. The data in
that table was completed by the Legislative Research Bureau on the
basis of Massachusetts election records and information supplied by
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the secretaries of slate, legislative research agencies, and legislative
rel'erencc agencies of other states. In some instances, authorities of
other slates reported the incidence ol initiative and referendum ballot
questions for the full span of years during which such direct legis-
lation has been authorized by theirconstitutions. Others restricted their
responses to such activity over the past decade. Only obligatory
referenda required by voter petition arc counted in this tabulation.

\o uniform national experience is reflected in the state data as to
the incidence of statewide initiative and referendum questions on
their state election ballots for the periods indicated. I he frequency or
infrequency of occurrences of such ballot questions evidently depend
on such variable factors as (a) the use of direct v.v. indirect initiative
procedures, (b) the presence of modest or exacting requirements as to
the collection of voter signatures on petitions, (c) the relative
responsiveness of state legislatures to new public needs and shifts of
public opinion, (d) the power of organized interests and their impact
on the stale legislative process, (e) conflicts among urban, rural and
regional elements, especially in geographically large states, and (f) the
role of rigidities in the slate legislative process attributable to
restrictions and excessive detail in the constitutions of individual
states.

Ihe data in fable 3 is consistent with a recent study by Hugh A.
Bone, which reported that voter resort to the statewide initiative and
referendum, since the same were authorized constitutionally, has
been most frequent in the West Coast states of California, Oregon
and Washington, and in the Great Plains state of North Dakota. 1
fable 3 indicates that within the past decade, voter petitions have
placed measures on the state ballot 19 times in California; IK times in
Washington; 16 times in Colorado; 13 times in Oregon; 11 times in
the two states of Arkansas and Oklahoma; ten limes in North
Dakota; eight times in the two states of Arizona and South Dakota;
live limes in the three jurisdictions of Massachusetts, Maryland and
Nebraska; and with lesser frequency in the remaining 14 states.

hour States H tth Greatest I & R Frequencies. Ihe very active I &

R experiences ol the lour leading states ol California, Oregon,

Bone. Hugh A.. ‘The Initiative in Washington: 1914-1974." Washington Public Policy \ntcs. instiurInstitute ol
Washington. 19(it

xlensive report by this author, titled The h
published b\ the National Municipal 1

Referenda'
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Washington, and North Dakota result from Ihe aforementioned
interplay of state political conditions and constitutional policies since
these Jurisdictions adopted initiative and referendum provisions
during the Progressive Era. Such provisions have continued to enjoy
political popularity in these tour states to a greater degree than most
other 1 & R states, although to a lesser extent than in the years prior
to the Great Depression.

All four of the foregoing active 1 & R states have referendum and
direct initiative procedures, and one of them Washington- -also
authorizes the indirect initiative. Except for Washington, these states
permit the initiative to he used to propose both constitutional
amendments and laws, whereas the latter alone may be proposed in
Washington. The least exacting signature requirements are those of
North Dakota, which are divorced from electoral growth (voter
signature minima of 20.000 for initiative petitions proposing
constitutional amendments, 10.000 for such petitions proposing laws,
and 7.000 for referendum petitions). The three remaining states of
California. Oregon, and Washington state their signature require-
ments as a percentage of all votes cast for governor in the most recent
state election at which a governor was chosen. As indicated below based
on 1972 data, 1 the heaviest resulting burden on signature-gathering
occurs in California, due to its large electorate and status as the most
populous state of the Union;

California Oregon Washington

Initiative-Constitutional
Amendments;

Signature Percentage 8C Bf/c8 f/c (Not Allowed)
Approximate No. of Signatures 520,000 53.280 (Not Allowed)

Initiative-Laws:
Signature Percentage 5( ? 6 ( c 8 ( c
Approximate No. of Signatures 325.000 39,960 117,800

Referendum:
Signature Percentage 5% 4f i 4'f
Approximate No. ol Signatures 325.000 26,640 58.900

Constitutional limitations are imposed on the lengths of state
legislative sessions in two of these four states (N.D. and Wash.), and

K>.. 1974. M 2 pr'Council ol Stale Governments. The Hook of the States 1974-1975. Vol. X V I
at p. 39.



HOUSE - No. 5435 [February46

were in force until 1967 in a third such jurisdiction (Calif.); however,

the fourth state Oregon has functioned without such restrictions
since its admission to the Union in 1859. Very small state legislatures
are the rule in two of the four states, namely Oregon (30 senators and
60 representatives) and California (40 senators and 80 assemblymen).
In contrast, state senates larger than the national median (39
senators) exist in Washington (49 members) and North Dakota
(51 members), while' these states have houses of representatives close
to the national median of 100 members (98 in Washington and 102 in
North Dakota). That state legislative size, or the lack of it, is not

demonstrably a controlling factor in stimulating popular resort to the
initiative and referendum is revealed in Table 3 data which shows,

over the most recent decade, ten instances of l&R measures reaching
the ballot in North Dakota, as opposed to five such occurrences in
Massachusetts, which has a 40-member Senate and a 240-member
House of Representatives.

Table 3. Frequency of Statewide Initiative and
Referendum Questions on State Ballot 1

Name of Reporting
State Periods Total Approved Rejected Total Approved Rejected

Alaska 1960-74 4 2 2 0 0 0

Arizona 1964-73 6 5 12 2 0
Arkansas 1964-74 9 4 5 2 0 2
California 1964-73 19 7 12 0 0 0
Colorado 1962-74 16 9 7 0 0 0
Florida2 1968-73 0 0 0
Idaho 1963-74 II Oil 0

1933-74 71 611 0
Illinois2 1970-74 0 0 0
Kentucky 3 1963-74 - - - 0 0 0
Maine 1963-74 2 1 13 1 2
Maryland 3 1963-73 - - - 5 1 4
Massachusetts 1964-74 4 4 0 10

1919-74 24 14 10 12 6 6
Michigan 1963-74 6 3 3 11 0
Missouri 1963-73 0 0 0 2 0 2

1910-73 47 37 10 25 2 23

Referendum data is for obligatory referenda required by voter petition only

2Slatc with initiative provisions only, limited to proposals of constitutional amendm
‘State with referendum provisions only

4 lncomplete information submitted re period 1915-62 shows very large volume of statewide initiative and
referendum questions on ballot

Source: Responses of secretaries of state and of legislative reference and research agencies o| other states.
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Name ol Reporting
Stale Periods lotal Approved Rejected Total Approved Rejected

Montana 1963-74 2 1 13 2 I
1906-74 24 14 10 40 24 16

Nebraska 1963-73 41 310 I
1912-73 20 X 12 13 5 X

Nevada 1963-73 10 10 0 0
New Mexico' 1963-74 - - 0 0 0
North Dakota 4 1963-73 X 3 5 2 0 2
Ohio 1963-73 2 0 2 0 0 0

M " 1912-73 3X II 27 10 I 9
1963-73 X 0 X 3 0 3

Oregon 1963-73 II 3 X 2 I I
1902-73 203 6X 135 51 20 31

South Dakota 1963-73 3 1 2 5 1 4
IX9B-1973 19 3 16 35 9 26

Utah 1963-73 It) 11 NR NR
Washington 1963-73 16 I! 5 2 I !

1914-73 7X 38 40 2X 26 2
Wyoming 1967-73 0 0 0 0 0 0

Initiative and Referendum Provisions of Mode! Stale Constitution

Origins and Philosophical Thrust
The National Municipal League, founded in 1894 to further the

improvement of municipal government and the advancement of
Municipal home rule, expanded its horizons at the end of the First
World War to include the modernization and improvement of state
constitutions. In 1921, the League published the First Edition of its
Model State Constitution which incorporated much of the thinking
of the Progressive Era reformers as to the structure, powers, and
duties of state and local government, and theaccountability of public
institutions and officers to the electorate. 1 The statewide initiative, and
the statewide obligatory referendum on voter petition, have
comprised a major feature of the Mode! State Constitutions as it
underwent revision and republication in subsequent editions of 1933,
1941, 1948. and 1963.

During that process of review and revision, significant changes
have occurcd in the l&R philosophy of the National Municipal
League and its Model State Constitution. Ihe intense preoccupation
of the Progressive Era with slate legislatures deemed too responsive
to “the organized interest” has yielded to a growing desire on the part

lational Municipal League. C ommittee on Stale Government. ,1 Model Stale ConMiiuihui. Ist. etiIst. Cd , \.

York, NY. 1921. 43 pp
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\

of Post World War 11 reformers to redesign state legislative
institutions in such a way as to enhance their capacity to cope with
the rapidly-changing, expanding demands of an urbanizing,
technological society. Consequently, the initiative and referendum
have been retained in the Model Stale Constitution, but have been
assigned a much diminished priority and role.

On this score, the commentary in the current Sixth Edition of the
Model State Constitution notes that

For the most part, the overelaboration of checks and
balances... (in state constitutions), the built-in weaknesses in
all branches of government, and the proliferation of ‘thou
shall nets’ on the one hand and of essentially statutory

declarations of public policy in the guise of constitutional
provisions on the other stem from disillusionment with
representative institutions and the desire either to prevent sin
or enforce good (as seen by those making the constitutions).

...It seems, however, to those who have prepared the
present Model that earlier Models have reflected too much of
the same tendency. Consequently, while providing tor a
presumably representative one-house legislature, earlier
Models included numerous compensatory devices such as the
initiative and referendum, self-executing home rule, prescrip-
tions for a legislative council and the like which are necessary
only if the legislature is not in fact representative and
responsive....Yet a review of the existing highly imperfect
constitutions for our imperfect states indicates that many
states do very well without some of the hedges against sin or
the admonitions for virtue contained in the past Models....

It is not suggested that our states have begun to approach
the millenium with respect to their readiness for responsible
government; but they certainly have outgrown the need for
many of the strictures that they imposed upon themselves in a
less sophisticated era of political development....

This Model, the work of many informed minds, presents a
plan of government that would be workable on the basis of a
modicum of political maturity and civic responsibility and is
therefore unencumbered by any limitations, checks or
“compensatory devices” not likely to be needed.... 1

'National Municipal League. ModelSuite Constitution. 6th. ed.. New York. N.Y., 1%3, 128 pp.. at pp



1975] HOUSE No. 5435 49

Hence, whereas earlier versions of the Mode/ State Constitution
include a distinctive series of sections or article on the statewide
initiative and referendum, with provisions for the use ofthe initiative
to propose both constitutional amendments and laws, the present
Sixth Edition incorporates the initiative within the main body of the
suggested constitution only as to constitutional amendments, while
the language recommended for constitutional provisions authorizing
the use of the initiative to propose laws is relegated to an appendix.
Likewise, referendum provisions within the main body of earlier
versions of the Model State Constitution do not so appear in the
body of the current Model, but are consigned to the aforesaid
appendix. In explanation of this policy change, the National
Municipal League has explained further that -

The initiative, as a result of the Progressive movement
during the first two decades of this century, is not an
instrument of representative government but rather a symbol
of disillusionment with representative institutions. By theencf
of the nineteenth century the prestige of state governmental
institutions reached the lowest point in their history..,.By the
end of World War 1 this movement had run its course....

Yet this is not necessarily to disparage the constitutional
initiative. True, the initiative has not borne out the claims of
its early proponents. It has not been responsible for
substantial reforms in the states; k has not had a notable
effect in increasing public interest and activity in government;
and it has not spread throughout the United States. The
initiative —constitutional and statutory—and the referendum
and recall have not proven the panaceas the* Progressives
thought. On the other hand, neither have these devices
seriously affected representative government as their critics
warned. Systematic studies of the use of the initiative in
Oregon and California have shown some solid achievements
sprinkled among foolish ventures.

...Perhaps its very availability rather than its actual use
increases the responsiveness of legislatures.... 1

Accordingly, the Sixth Edition of the Model State Constitution
retains the initiative as a method of proposing constitutional

National Municipal League, Salient Issues of Constitutional Revision. State Constitutional Studies Proj
John P Wheeler, Director, New York. N.Y.. 1961, 191 pp.; at pp. 55-56.
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amendments as a “salutary counterweight” to the possible refusal of
a stale legislature or constitutional convention to take popularly
desired action. In keeping with a major change introduced in the
Fifth Edition of 1948, when the League abandoned its earlier use of
the direct initiative in the Mode! Stale Constitution in favor of the
indirect initiative procedure, the latter is continued.

The initiative and referendum provisions of the most recent Sixth
Edition of the Model State Constitution, published in 1963. are
reproduced in full in Appendix B of this report. Considerably shorter
than the nine-section initiative and referendum text of the original
Model of 1921, the present version drops many earlier provisions now
deemed better left to statutory treatment. Its essential features are
summarized below.
Initiative Provisions of Model State Constitution

Indirect Initiative for Proposal of Constitution Amendments.
Under the Model State Constitution, an amendment to the state
constitution may be proposed by a popular constitutional conven-
tion, by the state legislature, or by an initiative petition signed by
qualified voters equal in number to a specified percentage of the total
vote cast for governor in the last preceding gubernatorial election.
The Mode! does not recommend a specific percentage, but suggests
that it be a larger percentage than those required in respect to voter
petitions proposing initiative laws. The full text of the proposed
constitutional amendment must be included in the initiative petition
requesting its consideration. Any matter may be the subject of such a
petition.

An initiative petition proposing such a constitutional amendment
must be filed with the “secretary of the legislature” who must present
it to that body if it be in session, or if the legislature is not in session,
to the next convened or reconvened session thereof. The Model then
requires that the state legislature act on the initiative proposal, as on
other proposals for constitutional amendments by vote “of a11...(it5)...
members.” Ihe Model does not specifically require that the two
branches of the state legislature sit together as a unicameral body for
the consideration of proposed constitutional amendments, as is the
practice in Massachusetts. However, such a procedure could be
instituted by a joint rule of a state legislature functioning under the
Model, as a convenient method of ascertaining the will of “all the
members” and of avoiding repetitious debate. I he Model is silent as
to the power ol the state legislature to revise any initiative proposal
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lor a constitutional amendment under consideration by it; by
implication, such a measure may not be so altered, and must be
accepted or rejected by the legislature “as is,” inasmuch as no
provision is made for further action by the petitioners. Ihe Model
provides only that the state legislature may establish statutory
procedures for the withdrawal of initiative petitions by their
sponsors.

If approved by a majority of all the members of the state
legislature, the initiative proposal for a constitutional amendment
must be submitted to the electorate at the first regular or special
statewide election held no sooner than two months following the date
on which the measure was agreed to by the legislature. If such
legislative agreement is not forthcoming, then the issue must be
presented to the voters at the next such statewide election occurring
not less than two months following the end of the legislative session
to which the proposal was presented. Initiative or other constitutional
amendments submitted to the voters lake effect within 30 days
following ratification by the voters, unless a different effective date is
specified in the measure. Such ratification requires but a “majority of
the votes” cast on the measure by the electorate, and there is no
additional requirement that the number of affirmative votes also
exceed a specified minimum percentage of alt voters participating in
the election or voting for a given office.

Indirect Initiative for Proposal Statutes. As previously noted,
provisions establishing an indirect initiative procedure for the
proposal of laws are appended to the Sixth Edition of the Model
Stale Constitution. That procedure may be invoked to introduce any
statutory measure other than one which (a) makes or repeals
appropriations of public funds, (b) dedicates or earmarks revenues,
(c) relates to the establishment, jurisdiction, and rules of courts, (d)
names or designates anyone to hold public office, or (e) enacts or
abrogates special or local laws. The steps to be followed in filing such
a petition arc identical to those prescribed for filing initiative
petitions proposing constitutional amendments, except that an
unspecified lesser “signature percentage” is recommended.
Procedures may be prescribed by the legislature, by law, whereby
sponsors of an initiative statutory proposal may withdraw the same.

Should a session of the state legislature fail to enact a law
proposed by such an initiative petition, that measure must then be
submitted to the electorate for approval or rejection at the first
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regular election held no sooner than 60 days following the end of that
session. Each law so submitted must have a non-argumentative ballot
title prepaid by the state legal department, subject to judicial review.
The measure becomes law 30 days after the election, or at such other
time as the law itsell specifies, if approved by a majority of the votes
cast thereon. In the three-year period immediately following such
voter ratification of an initiative law. that measure may not be
amended or repealed by the state legislature except by “a two-thirds
vote of all the members,” by which the Model intends in this instance
a two-thirds majority vote in each house of a bicameral body, or in
the sole chamber of a unicameral assembly. Thereafter, simple
legislative majorities suffice to amend or repeal such a law.

Referendum Provisions of the Model Stale Constitution
In earlier editions of the Model State Constitution, specific

provisions were made for the obligatory referendum as voter petition.
I bus Article IV of the Fifth Edition of the Model, issued in 1948,
provided in part as follows;

Section 402. The Referendum. The people also reserve to
themselves power to require, by petition, that measures
enacted by the legislature be submitted to the qualified voters
for their approval or rejection, this reserve power shall be
known as the referendum.

Section 403. Referendum Procedure. A referendum peti-
tion against any measure passed by the legislature shall be
filed with the secretary of the legislature within ninety days
after the adjournment of the session at which such measure
was enacted and, to be valid, shall be signed by qualified
voters equal in number to not less than ....per cent of the total
vote cast for governor at the last preceding regular election at
which a governor was chosen. Not more than one-fourth of
the signatures counted on any completed petition shall be
those ot the voters of any one county. The question of
approving any measure against which a valid referendum
petition is filed shall be submitted to the voters at the first
regular or special election held not less than thirty days after
such filing.

Section 404. Effect ofReferendum. A referendum may be
ordered upon any act or part of an act, except acts
continuing existing taxes and acts making appropriations in
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amounts not in excess of those for the preceding fiscal year.
When the referendum is ordered upon an act, or any part of
an act, it shall suspend the operation thereof until such act. or
part, is approved by the voters.

The filing of a referendum petition against one or more
items, sections, or parts of an act shall not delay the
remainder of the measure from becoming operative. No act
shall take effect earlier than ninety days after the adjourn-
ment of the legislative session at which it was enacted, except
acts declared to be emergency measures. If it be necessary for
the immediate preservation of the public peace, health, or
safety that a measure become effective without delay, the
facts constituting such necessity shall be stated in a separate
section, and if, upon a record vote entered in the journal, two-
thirds of all the members of the legislature shall declare the
measure to be an emergency measure, it shall become
effective at the time specified therein; but no act granting or
amending a franchise or special privilege, or creating any
vested right or interest, other than in the state, shall be
declared an emergency measure. 11 a referendum petition be
filed against an emergency measure, such measure shall be
operative until voted upon, and if not approved by a majority
of the qualified voters voting thereon, it shall be deemed
repealed.

4

Section 405. Special Elections. Any referendum measure
shall be submitted to the qualified voters at a special election
if so ordered by the governor or if a separate petition
requesting a special election be signed by per cent of the
qualified voters. Any such special election shall be held not
less than one hundred and twenty nor more than one hundred
and fifty days after the adjournment of the legislative session
at which the act was passed.

Section 406. Passage of Constitutional Amendments and
Laws by the Initiative and Referendum. Each measure shall
be submitted by a ballot title, which shall be descriptive but
not argumentative or prejudicial. The ballot title of any
initiated or referred measure shall be prepared by the legal
department of the state, subject to review by the courts. The
veto power of the governor shall not extend to measures

*
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initiated by, or referred to, the qualified voters. Any measure
submitted to a vote of the qualified voters shall become law or
a part of the constitution only when approved by a majority
of the votes east thereon, provided that, in addition, no
initiative measure shall become effective unless the affir-
mative votes cast therefor shall equal 30 percent of the total
vote east for governor at the last preceding regular election at
which a governor was chosen. Each measure so approved
shall take effect thirty days after the date of the vote thereon,
unless otherwise provided in the measure. If conflicting
measures referred to the people at the same election shall be
approved by a majority of the votes cast thereon, the one
receiving the highest number of affirmative votes shall prevail
to the extent of such conflict.

Sec tion 407. Restrictions on Direct Legislation Procedure
(In Part)....No law' shall be enacted to hamper, restrict or
impair the exercise of the powers herein reserved to the
people. No measure adopted by vote of the qualified voters
under the initiative and referendum provisions of this
constitution shall be repealed or amended by the legislature
within a period of three years except by a two-thirds vote of
all of the members. 1

The current Sixth Edition of the Model State Constitution
wholly omits such provisions, however. Instead, voters desiring to rid
themselves of an unwanted enactment of the state legislature would
have to do so by recourse to the initiative petition process, w'ilh a view
to the amdendment or outright repeal of the law to which they object.

In slightly modified form, the Sixth Edition of the Mode! Stale
Constitution continues, in its appendix, suggested provisions which
appeared in the First Edition of the Mode! in 1921, relative to the
gubernatorial referendum. Under such contitutional authority, the
governor may cause to be placed on the ballot any bill which (a) was
passed by the state legislature, (h) was returned by him to that body
with his objections and suggested revisions, and (c) was reconsidered
by the state legislature, received a majority vote in each branch or
unicameral body, but not the two-thirds majority vote necessary to
permit it to become law. In the original 1921 version of the Model,
the governor was empowered to order a referendum on any measure
'National Municipal league. Committee on State (iovernment. Mode! Sum• Constitution Sih n.-»
York, N.Y., 1948, 6.1 pp , at pp. 7-8. '
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rejected by the state legislature but which received the affirmative
votes of at least one-third of the membership in each house thereof.

Ihe Sixth Edition of the Mode! expressly empowers the stale
legislature to order laws submitted to referendum at its discretion,
something specifically forbidden in the First Edition.
C onflieling Measures on Ballot

In the event that conflicting proposals for constitutional
amendments are approved by the voters at the same stale election, the
Model State Constitution mandates that the measure receiving the
highest affirmative popular vote shall prevail. This same policy
applies as to conflicting statutory measures which are adopted by the
voters on referendum at the same state election. By implication,
though not specifically, the Model grants priority to a constitutional
amendment ratified by the voters over a conflicting law upheld on
referendum at the same election.

C HAPTER HI. FORMULATION ()l MASSACHUSETTS
I&R AMENDMENT BY

POPULAR CONSTITUTIONAL CONVENTION
IN 1917

Developments Leading to
Constitutional Convention of 1917-19

Agitation for Initiative and Referendum
At the turn of the century, the Massachusetts General Court, then

elected annually, compared favorably with the legislatures of most
other stales in the quality of its output and in its record for landmark
legislation in the fields of health, education, the protection of working
women and children, parks and recreation, highway construction,
civil service reform, and the regulation of corporations. However, its
controlling political majorities were still considered by reformers of
that time to be too conservative in relation to certain other aspects of
governmental, economic, and social improvement.

"Good government” groups were impatient with the pace of
legislative action on measures designed to modernize slate and local
government, to provide more equitable systems of taxation for their
support, and to curb the abuses of patronage politics and “bossism.”
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The obstruction of such legislation was blamed on alliances of
“practical politicians” in the General Court with city bosses, county
courthouse political rings, and financial interests with a vested
advantage in the status quo. Reformers in this category were
particularly desirous of ending control of the General Court over the
constitutional amendment process, established by Constitutional
Amendment Article IX of 1821, which provided that:

If. at any tune hereafter, any specific and particular
amendment or amendments to the constitution be proposed
in the General Court, and agreed to by a majority of the
Senators and two thirds of the members of the House of
Representatives present and voting thereon, such proposed
amendment or amendments shall be entered on the journals
of the two Houses, with the yeas and nays taken thereon, and
referred to the General Court then next to be chosen, and
shall be published; and if, in the General Court next chosen as
aforesaid, such proposed amendment or amendments shall be
agreed to by a majority of the Senators and two thirds of the
members of the House of Representatives present and voting
thereon; then it shall be the duty of the General Court to
submit such proposed amendment or amendments to the
people: and if they shall be approved and ratified by a
majority of the qualified voters voting thereon, at meetings
legally warned and holden for that purpose, they shall
become part of the Constitution of this Commonwealth.

Organized labor complained bitterly of “anti-labor” attitudes on
the part ol Republican majorities in both Houses of the General
Court, and charged that legislation beneficial to the working people
was being watered down, ignored or sabotaged by reason of the
influence on the political process of lobbyists representing financial
institutions, manufacturers and public utilities before the General
Court. Ihe ire ol organized labor, social reformers, and political
radicals was also directed against the conservative judiciary of that
period, which had invalidated labor legislation and union practices as
violative ol properly rights. These tensions were heightened by
industrial unrest, characterized by bitter strikes in textile and other
industries, as World War 1 approached. Urban-rural conflicts with
the General Court were a further irritant in this context.
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Consequently, in the state election campaign of 1895, the
Massachusetts Populist Party adopted a platform plank calling for an
amendment to the Constitution of the Commonwealth establishing
initiative and referendum procedures as a means of overcoming
“reactionary” elements in the General Court and of “restoring”
government to the people. This cause was soon embraced by
reformers outside of that party. Within a few years, constitutional
amendments were proposed in the General Court to establish
initiative procedures for the proposal of constitutional amendments 1
and laws, 1 and to authorize referenda on enactments of the
Legislature. 1 Similar measures were filed with increasing frequency
thereafter by various sponsors, including the Massachusetts Direct
Legislation League. Subsequently, the Progressive and Democratic
Parties endorsed the initiative and referendum, which were a major
issue in their successful campaigns against the Republicans, who
opposed such measures, in 1912.

In an effort to meet l&R advocates partway, the General Court
approved in 1912 and 1913 a constitutional amendment empowering
it to submit laws to the people on referendum. Ratified by the
electorate at the 1913 state election, as Constitutional Amendment
Article XLII, it provided that;

Full power and authority are hereby given and granted to
the General Court to refer to the people for their rejection or
approval at the polls any act or resolve of the general court or
any part or parts thereof. Such reference shall be by a
majority yea and nay vote of all members of each house
present and voting. Any act, resolve, or part thereof so
referred shall be voted on at the regular state election next
ensuing after such reference, shall become law if approved by
a majority of the voters voting thereon, and shall take effect
at the expiration of thirty days after the election at which it
was approved or at such time after the expiration of the said
thirty days as may be fixed in such act, resolve or part thereof.

In addition, the General Court also passed the Public Opinion Act

Referendum Constitutional Amendment and Law of 1913

‘House, No. 547 of 1900. Petition of Henry Stirling and others.
-House, No. 785 of 1901, Petition of James F. Carey of the Socialist Party
'Senate, No. 213 of 1902, Petition of Charles Sullivan
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of 1913. which authorized procedures whereby, on petition of local
voters in any state senatorial or representative district, a non-binding
public opinion question relative to any public policy issue may be
placed on the ballot for that district at a state election, for the
instruction of legislators elected therefrom. 1 Currently, 1,200 voter
signatures tire necessary to place such a question on the ballot in a
senatorial district, while only 200 such signatures suffice to do so in a
representative district.2 Initiative and referendum advocates took
advantage of this statute to seek “straw polls” on the initiative an|
referendum in a number of legislative districts in the state elections of
1914, 1915, and 1916; by substantial majorities of from about 2:1 to
3:1, voters endorsed the initiative and referendum.

Calling of Popular Constitutional Convention of 1917-19

As the agitation for a constitutional amendment authorizing the
initiative and referendum mounted, so did the call of reformers fora
popular constitutional convention to revise the Massachusetts
Constitution. Such a convention was first proposed in 1912 by the
Progressive Party. In 1914 and 1915, the General Court rejected, by
narrow margins, legislation proposed by Democratic Governor
David I. Walsh (1914-16) which would have authorized such a
convention. In 1915, the Union for a Progressive Constitution was
organized to generate public support for a popular constitutional
convention in general, and for the I&R in particular.

Eventually, in 1916, Republican Governor Samuel W. McCall
(1916-19) recommended, and the General Court enacted, legislation
(a) providing for the submission to the voters at the 1916 state
election of a question as to whether a popular constitutional
convention should be convened, (b) providing for the election of
delegates to that convention at a special state election in May 1, 1917
in the event that the voters approved the holding of such a convention
as aloresaid, and (c) establishing the powers of the convention amjj
providing tor its needs.' At the state election of 1917, the proponents
of a popular constitutional convention carried the day (217,293 yeas
vs. 120,979 nays); and in the subsequent competition of nearly 900
candidates for the 320 elected delegate seats in the ensuing special

'Acts ol 1913. c. 819; G.1.. c. 53, ss. 19-2
c. 53, s. 19.

Acts of 1916. c. 98
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election, the initiative and referendum constituted one of the
predominant issues.

Thereafter, the Constitutional Convention met in three sessions
between June 6, 1917 and August 13, 1919,' during which time it
approved the submission to the voters of a total of 22 proposed
constitutional amendments 2 (including the l&R Amendment), and a
“rearrangement” of the Constitution, all of which were ratified by the
electorate, as presented, in the state elections of 1917, 1918,and 1919.

Ain its deliberations, the Constitutional Convention was assisted by a
Commission to Compile Information and Data,

appointed by the Governor under an act of the Legislature. ’

One of the most hotly-debated issues before the Constitutional
Convention, the initiative and referendum were taken up early in its
proceedings and consumed 45 days of the Convention’s time between
August 7, 1917 and November 28, 1917. The leader of the l&R forces
in the Convention was Mr. Joseph Walker of Brookline, who had
been Speaker of the House of Representatives in 1909-1 i and who
headed the Union for a Progressive Constitution. He was supported
by former Governor David I. Walsh who was a delegate, and a strong
team of reformer and labor delegates, who had sufficient strength to
assure the passage of some kind of constitutional proposal
establishing the initiative and referendum. Opposition to the initiative
and referendum was led by conservative delegates such as former
State Attorney General Albert E. Pillsbury of Wellesley, railroad
counsel Charles F. Choate of Southborough, and others.

On July 23, 1917, the Convention’s Committee on the Initiative
and Referendum proposed to the Convention a constitutional
amendment establishing an indirect initiative system, and a procedure
Jbr holding referenda on voter petition reacts of the General Court.

procedures to be instituted under the proposed l&R Amendment
were to be in addition to those prescribed by Constitutional
Amendment Article IX re the proposal of constitutional amendments

Proposal by Convention Committee
on Initiative and Referendum in 1917

These three sessions were held, respectively, from June 6, 1917 to November28J917, from June 12, 1918 leJune 21, 1918, and from August 12, 1919 to August 13, 1919.
Constitutional Amendment Articles XI Vto XLVII, ratified in 1917, and XI,VIII to I.XVI. ratified in 1918
'Aels of 1917, c. 28.
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by the General Court, and Constitutional Amendment Article XLII
re the power of that body to refer laws to the voters for approval or
rejection. l

Initiative Provisions of Proposal
Under the Committee measure, constitutional amendments could

have been proposed to the General Court by initiative petition of not
less than 40,000 voters, for consideration by the Senate and House of
Representatives in two successive General Courts, as provided in,
Amendment Article IX ofthe Constitution. In the event that either or
both branches of the Legislature failed to approve the initiative
proposal for submission to the electorate, such submission at a
regular state election could then have been required by the filing, with
the State Secretary, of 10,000 additional valid voter signatures by the
proponents of the measure. No restriction was imposed by the
Committee draft upon the kinds of constitutional amendments which
could be introduced by such an initiative petition.

Similarly, the Committee measure would have allowed initiative
petition proposals of laws, other than a law the operation of which
was restricted to one municipality or other political division of the
state. To introduce such an initiative law, the valid signatures of not
less than 20,000 voters was to be required; and in the event that the
Legislature failed to enact the requested statute, proponents were to
have the power to force the measure to the ballot at a regular state
election by submitting not less than 5,000 additional voter signatures.

Referendum Provisions of Proposal
The constitutional I&R amendment recommended by the Com-

mittee would have allowed voters, by petition bearing the requisite
numbers of valid voter signatures, to force to referendum all or part
of any enactment of the General Court other than a law (a)
appropriating money for the current or ordinary expenses of the
Commonwealth or agency thereof, or (b) the operation of which was
restricted to one municipality or political division of the state. To
permit operation of the proposed referendum system, the Committee
draft provided that no law enacted by the General Court other
than one making state appropriations or pertaining to a single

'Commonwealth ot Massachusetts. Debates in the Massachusetts Constitutional Convention. 1917-1918.Vol. 11. “The Initiative and Relcrendum.” Boston, Mass.. Wright & Potter Printing Co.. I9IX iora nn • h
pp. 3-6. Resolution No. 335. ' PP "
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municipality or political division was to take effect earlier than 60
days following such enactment, unless, by a two-thirds majority vote
in each branch of the Legislature, it were declared to be an emergency
law. To challenge a non-emergency law, and to secure its suspension
pending the outcome of the requested referendum, a referendum
petition signed by not less than 15.000 voters was required. A lowei
requirement of 10,000 valid voter signatures was proposed in relation
to petitions for referenda on (a) emergency laws which were not

m subject to suspension, and (b) non-emergency statutes whose
suspension was not requested.

Other Features of Proposal
To discourage the use of the initiative and referendum in regard to

measures of a wholly regional or local concern, the Committee
recommended that not more than 25% of the certified voter
signatures on any initiative or referendum petition be those of voters
of any one county.

The draft constitutional amendment introduced by the Committee
regulated the time schedules for completing various steps in the
initiative and referendum processes in detail, and set forth related
requirements. Among the latter was a mandate that the State
Secretary prepare (a) a “description” of each measure placed on the
ballot by the initiative or referendum process, and (b) a document to
be distributed to voters prior to the state election, containing the texts
of initiated or referred measures, and “arguments thereon.” In
addition, measures approved by the people were to be excluded from
the Governor’s veto power.

Revision and Adoption of Committee Proposal
hy Constitutional Convention in 1917 1

Pressures For Compromise
In the debate and negotiations which followed the submission of

the Committee proposal, very extensive revisions of its provisions
were undertaken by the Convention which went through three major
redrafts before arriving at a fourth and final acceptable text. 2

'Commonwealth of Massachusetts, Debates in the Massachusetts Constitutional C
Vol. 11, at pp. 3-38, 674-679. 908-914. 952-959. and 1050-1058.
'Convention Resolutions. Nos. 359. 367. 370. and 375 of 1917
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Many changes reflect compromises between advocates of the
Committee measure, on the one hand, and other delegates, on the
other hand, who favored the initiative and referendum in principle
but who felt that additional safeguards were needed to prevent abuses
of the initiative and referendum system. Other changes constituted
concessions to moderate l&R advocates, and to anti-l&R elements,
who were strongly opposed to the use of the initiative or referendum
in relation to measures pertaining to religion or to the judicial system.
Finally, numerous perfecting amendments were made to the
proposed l&R Amendment to the Constitution, particularly at the
third reading stage.

Efforts by anti-l&R forces first to kill the proposal outright, and
then to “amend it to death,” failed.

Enlargement of List of Matters Excluded From
Initiative and Referendum Procedures

The most important concession made by the advocates of an
initiative and referendum system to conservative elements in the
Convention was the enlargement of the list of “excluded matters”
which could not be made the subject of an initiative measure or of a
referendum petition.

To keep highly divisive, polarising religious issues from being
projected unwisely into the political arena by religious activists, the
Convention agreed to bar the use of the initiative to propose any
measure, or of the referendum to challenge any law. relating to
religion, religious practices, religious institutions or to changes in the
provisions of the Massachusetts Constitution prohibiting state or
local financial aid to religious and certain other private schools and
institutions. Similarly, to appease bar groups and conservative
financial interests who feared reformer and organized labor “attacks”
on the judicial system via the initiative and referendum petition
routes, it was agreed to prohibit (a) the use of the initiative to achieve
a reversal of a judicial decision, (b) the proposal by initiative, or the
challenge by referendum, of any measure pertaining to the
appointment, qualifications, tenure, removal, or compensation of
judges, or to the powers, creation or abolition of courts, and (c) the
use of the initiative to propose measures relative to judicial remedies,
trial by jury, and to receive compensation for private property
appropriated to public use. Finally, to meet conservative criticisms
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the Convention agreed to forbid the use of the initiative to propose
measures making specific appropriations, and it refined the language,
originally proposed by the Committee on the Initiative and
Referendum, prohibiting referendum challenges of laws making state
appropriations.

At the urging of civil libertarians and conservatives among Its
members, the Convention also agreed to exclude from the initiative
procedures any measures relating to the freedom of the press, speech,
assembly, and elections, and to the citizen’s protection against
unreasonable searches and bail. Matters relating to martial law were
also placed beyond the bounds of the initiative. The original proposal
of the Convention Committee on the Initiative and Referendum, that
measures pertaining to individual municipalities and political divi-
sions be excluded from the initiative referendum, was retained
and refined, to keep the state ballot from being cluttered up with
purely local questions without statewide import.

To insure these political compromises, the Convention further
consented to bar the use of the initiative to propose changes in the
foregoing exclusionary provisions of the proposed l&R Amendment
to the Constitution. Such provisions were to be amendable only
through the ordinary process of constitutional changes proposed
voluntarily by the Legislature to the voters for ratification.

Role of Legislature in Initiative Procedure
Another series of major revisions incorporated into the proposed

constitutional amendment by the Convention had to do with giving
the General Court more substantial powers in relation to initiative
measures, and with the establishment of the concept of the legislative
constitutional convention. Under the original Committee draft, the
General Court would have been limited to accepting or rejecting an
initiative measure as presented, each branch voting separately on
initiative constitutional proposals.

In lieu of the former practice under Constitutional Amendment
Article IX. whereby each branch of the General Court acted
separately in two successive legislative sessions on proposed
constitutional amendments, the Convention proposed substitution of
a procedure, advanced by Delegate Augustus P. Loring of Beverly,
whereby the 40 members of the Senate and the 240 members of the
House of Representatives were to sit jointly as a unicameral
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“legislative constitutional convention” in two successive General
Courts to consider and act upon all proposals for constitutional
amendments however originated. Advocates of this new procedure
argued successfully that it would make the whole constitutional
amending process easier to operate, within the context of “reason-
able” restraints upon the exercise of majority power. The arrangement
afforded a political “upper hand” to the more numerous memhershipof
the House of Representatives, regarded as more liberal and less
responsive to lobbyists than the less numerous senators.

In conjunction with that change, the Convention enlarged the role
of the General Court in the initiative process by; (a) providing for the
reference of initiative measures to legislative committees fora public
hearing and a report; (b) requiring that the Information for Voters
pamphlet distributed to the public by the State Secretary contain the
majority and minority reports (if any) of such legislative committees
concerning initiative measures referred to them; (c) allowing the
General Court to propose to the electorate “legislative substitute”
measures as alternatives to constitutional amendments and laws
introduced by initiative petition; (d) empowering the Legislature to
group certain alternative or conflicting measures on the ballot and to
determine whether the voter was to vote for only one, or for or
against, each individual measure in such group; and (e) permitting a
legislative constitutional convention to amend an initiative-proposed
constitutional amendment measure by a three-fourths majority
affirmative vote. In addition, the Convention agreed to allow the
sponsors of an initiative petition for a law to amend their proposal in
a non-substantive way prior to the state election at which it was to be
voted upon, subject to certain requirements, including the gathering
of 5,000 additional voter signatures; presumably, this would allow
incorporation of non-substantive perfecting amendments suggested
by legislative critics and others.

In a further “legislative” change, the Convention added to the
proposed l&R Amendment to the Constitution a proviso prohibiting
the advancement to the ballot of any proposed initiative amendment
to the Constitution which failed to win the affirmative votes of at
least 25% of the total authorized membership of a legislative
constitutional convention (i.e., 70 of the 280 legislators). This
provision was designed to discourage the initiative proposal of
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constitutional amendments which were either frivolous, or the work
of petty interest groups. More importantly, it was also intended to
stimulate close legislative scrutiny, and real legislative debate, upon
initiative proposals for constitutional change. Authors of this proviso
felt that without it the General Court would be left with no real role
to play in safeguarding the public interest concerning such initiative
propositions.

In general, proponents of this expanded legislative role argued
effectively that the General Court contained experienced, interested,
constructive members who should be allowed to make a real “in-put”
into the initiative process, within a scheme of checks and balances
framed to prevent “unreasonable” legislative obstructionism at the
behest of “reactionary” interests. The Convention agreed that the
public interest would be ill-served by any arrangement which left the
legislature wholly without power to alter initiative measures or to
propose substitute constitutional or statutory provisions in their
place. Accordingly, the Convention showed no interest in provisions,
such as those found in some other l&R states, which would restrict
the ability of the Legislature to amend at a later date initiative
constitutional amendments and laws approved, or laws upheld on
referendum, by the people.

The 30% Compromise
The center of another major controversy in the Convention was the

proposal by its Committee on the Initiative and Referendum that the
vote of “a majority of the qualified votes voting thereon” at a state
election suffice to approve a constitutional amendment or law
proposed by initiative petition, or to veto an act of the Legislature
referred to the electorate by a referendum petition. Advocates of such
plurality majority rule noted its long use in the election of public
officials, and cited Abraham Lincoln’s contention that no legal
consideration should be given to qualified voters who choose not to
participate in an election. Critics, on the other hand, complained of
the tendency of voters to vote for the more prestigious offices on the
ballot, while ignoring ballot questions and many lesser offices. Such
critics asserted that, absent some safeguard, initiative measures might
prevail on the basis of favorable pluralities, and legislative acts might
perish before negative pluralities, of votes cast by a significant
minority of electors participating in an election. To resolve their
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differences, these two schools of thought in the Convention agreed to
the “30% Compromise," under which it was agreed that any such
plurality would have to include at least 30% of the total number of
ballots cast in the state election at which the initiative or referendum
measure was considered. In contrast, it was further agreed to con-
tinue the past practice ofallowing a simpleaffirmative voter plurality to
suffice for the rat ificat ion of legislative const it ulional amend merits (i.e.,
such amendments not proposed by initiative petition).

Ollier Modifications
In other action, the Convention rejected, as confusing and

impractical, the proposal of its Committee on the Initiative and
Referendum that referenda be allowed on parts of laws enacted by the
General Court. It also decided that it would be wiser to have the chief
legal officer of the Commonwealth, the Attorney General, rather than
the State Secretary, prepare the brief descriptions of initiative and
referred measures which were to appear on the ballot and in the
Information for Voters publication.

Signature requirements proposed by the Committee were altered
by the Convention (a) by reducing from 40,000 to 25,000 the number
of voter signatures required to be collected on an initiative petition
for a constitutional amendment prior to its consideration by the
General Court and (b) by eliminating the requirement that the
collection of 10,000 additional signatures be necessary to place on the
ballot an initiative-proposed constitutional amendment previously
rejected in the General Court. Otherwise, the signature recommen-
dations of the Committee were followed.

Also added to the measure were provisions repealing Con-
stitutional Amendment Articles IX of IS2I and XLII of 1913, as their
requirements relative to the constitutional amending procedure and
the referral ol laws to the people by the General Court were to be
superseded by the new initiative and referendum system.

Ratification of l&R Amendment in 19IS
On November 27, 1917, the Constitutional Convention approved

its fourth and tinal text 1 of a proposed constitutional amendment
establishing an initiative and referendum system by a vote of 163 yeas

Resolution No. 375.ev
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vs. 125 nays, with 30 delegates not voting, and two delegate votes not
being cast by reason of death. An order adopted by the Convention
on the following day provided for the submission of this proposal to
the voters at the state annual election scheduled for November 5,
1918. At that election, the proposed l&R Amendment to the
Constitution was ratified by a narrow margin of about 8,500
affirmative votes, as follows:

Total number of ballots cast in election 428,741' (I00 (V)

Votes approving l&R measure .... 170,646 (39.80
Votes rejecting l&R measure .... 162,103 (37.80

95,992 (22.40Blank votes
Accordingly, the Convention measure thereupon became Article

XLVIII of the Articles of Amendment to the Constitution

During the Constitutional Convention sessions in 1917, and the
election campaign which followed in 1918, proponents and
opponents of the proposed l&R Amendment to the Massachusetts
Constitution debated its merits in regard to: (a) the Legislature’s
responsiveness to the electorate vs. its sensitivity to powerful lobbies;
(b) the impact of the l&R Amendment on the representative system
of government; (c) democratic v.v. elitist government; (d) the ability of
the people to judge issues; (e) restrictions on the power of the
Legislature to amend initiative measures; (f) the separation of issues
from personalities and parties; and (g) the shortening of the ballot.
These arguments pro and con, summarized below, have been
extracted from the more than 1,000 pages of recorded Convention
debate on the initiative and referendum, 2 and from related documents
of the period. In some instances, the proponents v.v. opponents order
of presentation is reversed, for ease of understanding.

Al the time of the 1918 stale annual election, woman still rage had not been established, and the total mimho
of male registered voters was 626,050. Of these voters, 197.509 did not participate in that election.

CHAPTER IV. ARGUMENTS FOR AND AGAINST
MASSACHUSETTS l&R AMENDMENT IN 1917-18

'Commonwealth ol Massachusetts, Debates In the Massachusetts Constitutional Convention. 1917-IVIS.
Vol. 11. “ I he Initiative and Referendum,” Boston, Mass., Wright and Potter Printing Co.. 1918, 1086 pp
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Legislature's Responsiveness to People vs Lobbies

Proponent Views
Advocates of the initiative and referendum argued that in our

constitutional system the legislative machinery underlies all else. They
stressed that lawmaking is entrusted by that system to popularly-
elected legislative bodies which are, at least nominally, under public
control. However, these advocates asserted, the reality is that the
general public has little control over legislative output in the absence
of an l&R system, except in relation to constitutional amendments
and laws voluntarily placed on the ballot by the Legislature. In such
circumstances, effective pressure is applied by the greedy, well-
financed, highly-organized few, rather than by the normally
interested and unorganized many. This lack of adequate popular
control of the results of the legislative process is a fundamental defect
which the initiative and referendum are intended to correct.

Proponents argued that the initiative helps to remedy this problem
by enabling the people to enact desirable legislation directly by
popular vote, when such legislation has been blocked in the
Legislature by “political machines” and “organized interests”.
Similarly, the referendum affords the electorate an opportunity to
veto or confirm controversial measures recently enacted by the
Legislature. Thus, the initiative and referendum constitute a defensive
mechanism against selfish influences at work in the General Court as
in all other state legislatures. Proponents contended that the l&R
Amendment would therefore diminish the impact of corrupt
influences on the legislative process, undermine “bossism”, and
induce the General Court to be more attentive to public opinion and
the broader public interest. In turn, these advocates contended, the
initiative and referendum would make service in the Legislature more
attractive to “high minded, public spirited citizens” and also make it
safer to reduce the sizes of large legislative bodies.

In support of their contention that the General Court of that era
was too prone to subordinate the general interest to the desires of
powerful self-serving lobbies, l&R champions complained of such
things as (a) preferential tax treatment by the General Court of
invested wealth and intangibles, (b) the long time required to
overcome legislative opposition to the income tax, (c) the “mangling”
of progrssive labor legislation by legislative majorities alleged to be
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pro-management, (d) the reluctance of the Legislature to provide
adequate financing to state agencies responsible for enforcing the tax
laws, especially where the wealthy and corporations were concerned,
and (e) the presence on legislative committees of legislators who had a
personal financial interest, or whose employers in private life had
such an interest, in bills handled by those committees.

Opponent Views
To these claims of a lobby-dominated legislative branch,

opponents of the I&R Amendment responded that such allegations
were a gross exaggeration and a “myth”. In their view, the
Massachusetts General Court was one of the most progressive state
legislatures in the nation, with a formidable record of “firsts” in
legislation relating to education, health, welfare, recreation, civil
service, industrial safety and other matters.

Opponents observed that while the General Court is bothered from
time to time by instances of misconduct on the part of a few
individuals within its membership, the majority of legislators
continue to be trustworthy, conscientious, and attentive to their
duties and constituencies. Anti-I&R critics stated that eager
advocates of reform are apt to mistake the honest adverse judgment
of legislative majorities for the result of sinister influences or a refusal
to follow what the reformers believe to be public opinion. Even when
the General Court refuses to pass new measures which a majority of
voters might approve, its very delay and reluctance become a means
of ensuring a clear, deliberate and fixed public opinion. Hence,
opponents argued, the rejection of “reform” proposals by the General
Court may stem not from opposition to reform, but from a
determination that the particular rejected measures were faulty. They
emphasized that the General Court could be relied upon to pass
legislation clearly desired by the people, and that on occasion that
body has been ahead of the public in realizing the need for reforms.

a Beyond these considerations, anti-l&R forces asserted that the
w frequency of elections under the Constitution afforded an adequate

safeguard for popular control via the retirement of “unresponsive”
legislators and legislative majorities.

Critics of the I&R Amendment feared that it would not prevent
political abuses, and that it would only aid political bosses and self-
serving interests possessed of the funds and personnel needed to
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initiate bad measures, or to force referenda on good ones. Such critics
warned that the large sums of money and the extensive manpower
required in the initiative and referendum process would make it the
tool of large or wealthy organizations, not of the common man.

Impact on Representative System of Government

Opponent Views
Critics of the initiative and referendum charged that such a system

would create two coordinate legislative bodies, — the elected
representative General Court, and the electorate of the state (or so
many of the voters as might care to vote on ballot measures). They
predicted that chaos would result if each of these bodies sought to
countermand the enactments of the other.

Opponents charged that the indirect initiative surrendered the
substance of the representative principle of republican government to
the “shadow” of a legislative check upon popular action. In their
opinion, the supposed check by the Legislature upon initiative
constitutional measures was a “fiction”, since it would be easy to win
the support of at least 25% of the members of the General Court for
“any populistic scheme.” Anti-l&R groups contended that the
initiative and referendum plan would emasculate the General Court,
lessen its sense of responsibility, encourage the “buck passing” of
issues to the ballot, and reduce the Senate and House of
Representatives to puppets dwelling in awe of petition drives.

Critics complained that the balance of power would shift from
deliberate representative government to a new seat of government,
the people, who cannot be held responsible for anything, thus
undermining the concept of government by public officers who are
doing their work in public, subject to the social sanctions of the
traditional system of checks and balances. “Government by petition”
was feared, given the willingness of many voters to sign bad measures
represented to them as advancing general principles of which they
approve, and given the tendency ol other voters to sign petitions as a
favor to the signature-gatherer on a personal basis without
comprehension of the consequences.

Proponent Views
Advocates of the l&R Amendment responded that it would not
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reduce the status or role of the General Court as a representative
body. Instead, they saw the initiative and referendum as a means of
enhancing the General Court as a democratic institution by
strengthening the hand of “honest elements” within that body against
that of the forces of narrow self-interest, greed and corruption. Such
advocates pointed to the important role the General Court was to
have in holdings hearings on initiative measures, scrutinizing them,
rejecting those of little merit, and advising the people as to the
approval or disapproval of such measures when they reached the
ballot.

Proponents further argued that the initiative and referendum
would enable the people to avoid the hazards of legislative stalemates
on major issues, by providing a recourse to the electorate. Thus, the
l&R Amendment was advanced as a “safety valve” for the
representative system, much like the institution of popular con-
stitutional conventions.

Democratic vs. Elitist Government

Proponent Views
Advocates of the l&R Amendment asserted that it was nothing

more than an expansion of the long-established constitutional
supremacy of the people over their government, as enunciated in the
three following Articles of the Declaration of Rights (Part 1) of the
Massachusetts Constitution, which date from 1780;

Article V. All power residing originally in the people and
being derived from them, the several magistrates and officers
of government, vested with authority, whether legislative,
executive, or judicial, are their substitutes and agents, and are
at all times accountable to them.

Article VII. Government is instituted for the common
good; for the protection, safety, prosperity and happiness of
the people; and not for the profit, honor, or private interest of
any one man, family, or class of men: Therefore the people
alone have an uncontestable, unalienable, and indefensible
right to institute government; and to reform, alter, or totally
change the same, when their protection, safety, prosperity
and happiness require it.

Article XIX. The people have a right, in an orderly and
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peaceable manner, to assemble to consult upon the common
good; give instructions to their representatives, and to request
of the legislative body, by the way of addresses, petitions or
remonstrances, redress of the wrongs done them, and of the
grievances they suffer.

Proponents stressed that the l&R Amendment is based on the view
that the General Court is the agent of the people, who have a right to
review its performance, instruct it, and hold it to account. They
argued that in the private affairs of life, no agent so interprets
reserved powers of his principal as to overrule the latter. Hence, it is
poor constitutional law to suggest that the l&R Amendment makes
co-equal bodies out of the people and their servant, the Legislature.
Instead, the initiative and referendum are schemes whereunder the
principal may work his will when the agent is unresponsive.
Accordingly, the l&R Amendment was viewed by its advocates as a
vehicle for expanding democratic republican government and
increasing the voter’s participation in it.

Former Governor David 1. Walsh, in an address to the
Constitutional Convention on September 12, 1917, pointed out that
the controversy over the initiative and referendum brought into focus
the conflict between two historic theories of representative govern-
ment.

First, he said, there is the aristocratic theory that the people are
incapable of judging questions and issues for themselves, and
therefore must delegate a chosen few to do their thinking for them.

In opposition to the above. Governor Walsh cited the second or
democratic theory that the people can and do think for themsleves.
and that they select their representatives to give expression to their
thoughts and wishes. This theory holds that a public official has no
right to deteat the wishes of those who elected him. if he knows their
desires. Ihose who believe in the democratic form of representative
government must have faith in the people. However, Governor Walsh
noted, thoughtlul champions ol that form of government also
that there is a serious danger that representative government may
become a government of uncontrollable delegates. To remedy this,
the initiative and referendum were devised to add an additional
protection to the means already guaranteed by the Constitution for
the protection of the inalienable rights of the people and the
safeguarding of their welfare.
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Opponent Views
In reply, critics of the initiative and referendum protested that it

would do violence to the long-established American constitutional
principle of restricted majority rule. They pointed out that restraints
on majority rule were placed in our federal and state constitutions
because the people themselves realized that majorities can act
unjustly, unwisely, and in an uninformed manner, particularly where
very emotional issues are involved, or when their fears are exploited

designing demagogues. Opponents asserted that the Constitution
of the Commonwealth was a solemn compact and covenant to
maintain the rights of minorities and individuals against the tyranny
of majorities, and that it should be amendable only after deliberate
action of the Legislature composed of the people’s elected represen-
tatives.

Opponents of the l&R Amendment asserted that representative
government develops the deliberate sense of the majority, the only
basis of just government, so far as it can be developed. They
complained that the initiative, in particular, would do away with the
constitutional checks previously established against precipitate or ill-
advised legislation and the tyranny of majorities. The vesting in
the people of the power to legislate, free of the restraint of the
gubernatorial veto and subject to the passions of the moment, was
seen by these critics as a revolutionary departure from the republican
concept of checks and balances. They protested that persistent
minorities of initiative petitioners ought not to be empowered to
curcumvent the considered objections of the Legislature, so that the
end result would be minority government by the most clamorous and
active factions.

Proponent Views
Advocates of the l&R Amendment affirmed their faith that an

electorate which is capable of considering candidates for elective
office upon their qualifications, performance, and program com-
mitments is also capable ot expressing an informed opinion upon
public issues. A voter deemed fit to sit on a jury in a court room was
seen as being equally competent to participate on the “electoral jury”
for the judging of public measures. Proponents of the initiative and

Ability of People to Judge Issues
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referendum argued that it was inconsistent to claim that the people
are competent to decide the fate of constitutional amendments and
statutes placed on the ballot voluntarily by the General Court, while
alleging at the same time these same voters were incompetent to
evaluate proposals reaching the same ballot by the initiative and
referendum processes.

Proponents claimed that Massachusetts has a long experience with
direct legislation in its famous town meetings and in the con-
stitutional amendment procedure at the state level. Hence its
electorate has enjoyed a high degree of political literacy. Proponents
contended that the l&R Amendment would no more lead to “mob
rule” or a tyranny of majorities than has the direct election of public
officers, including state legislators. They stressed that the electorate
has shown itself wary of extremism, and inclined to moderation and
progress in political, social, and economic matters.

Advocates of the l&R Amendment argued that voters would be
informed adequately of the issues surrounding ballot questions
through (a) the publication and distribution of a state pamphlet
describing each ballot measure, giving its text and presenting
majority and minority reports of legislative committees thereon, (b)
press coverage, and (c) the efforts of proponents and opponents of
particular ballot measures to present their respective cases to the
public.

Opporient Viev\'.v

Anli-l&R forces argued, in rebuttal, that the people cannot be
trusted with the initiative and referendum power bacause they will be
misled by demagogues, lied to, and induced to believe what they are
told because it is in their conceived interest to believe it. Critics
contended that even when the voters understand the major policy
thrust of a ballot measure, they may be unable to determine whether
the measure itself is properly drawn to achieve its apparent objective,
furthermore, opponents charged that voters could be badly confused
and overburdened by highly technical questions likely to reach the
ballot via the initiative and referendum processes.

Opponents also complained that the failure of a large.part of the
electorate to take an interest in ballot measures, as evidenced by the
substantial number of “blank votes” recorded in regard to measures
placed on the ballot by the Legislature in past years, cast doubt over
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the electoral result. In addition, it was argued that the ordinary voter
could not be expected to he as knowledgeable about ballot issues as
the state legislators to whom he had delegated the task ofrepresenting
him. Opponents held that unless there is very good press coverage of
a ballot question, the voter is not likely to be well informed.
Opponents challenged the town meeting analogy, noting that in a
town meeting there is debate which the voters hear, whereas, in state
elections on state ballot questions there is only the silence of the
polling booth.

Restrictions on Power of Legislature
to Amend Initiative Measures

Opponent Views
Groups opposed to the initiative expressed concern that its

mechanics would impede compromise and the clarification of issues
which characterize the consideration of measures by the Legislature
under ordinary circumstances. They regarded as wholly unsatisfac-
tory the limited power granted to the Legislature to revise initiative
proposals for constitutional amendments, and the absence of
authority for the Legislature to revise proposals for initiative laws. In
the opinion of these critics, the initiative process would enable
poorly-drawn initiative measures to reach the ballot, with unfor-
tunate consequences if voter approval of those propositions followed.

Proponent Views
To such complaints, supporters of the l&R Amendment replied

that the initiative process would be meaningless if the Legislature
were allowed to “amend to death” a measure proposed by initiative
petition before it reached the ballot, or if it were empowered to place
a substitute measure of its own devising on the ballot while denying
the voters an opportunity to vote for the initiative proposal. These
advocates believed that the public would be protected against poor
initiative proposals by its own common sense, and by the powers
granted to the Legislature (a) to withhold the consent of at least 25%
of its members necessary to allow any proposed initiative con-
stitutional amendment to reach the ballot, (b) to include on the ballot
with initiative measures a substitute or alternative countermeasure
suggested by itself, (c) to propose legislative constitutional
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amendments at any time relative to constitutional articles previously
added to the Constitution by the initiative route, and (d) to amend or
repeal at will statutes previously enacted via the initiative route.

Separation of Issues From Personalities and Parties

Proponent Views
Champions of the initiative and referendum asserted that, in the

absence of such procedures, the only way that the will of the people,
may be made effective is by the election and defeat of candidates
seeking election to the governorship, constitutional offices. Executive
Council, and General Court. l&R advocates described this as a crude
and ineffective system, because of the personal and political party
equations involved in every election. Many factors other than a
candidate’s political principles enter into his success at the polls:
personality, integrity, religion, educational qualifications, ethnic
background, personal financial means, and professional ties. A
candidate who enjoys an over-all popularity in his district may
oppose a measure popular with his constituents; but they may be
reluctant to reject him for that reason alone.

Proponents held that the l&R Amendment would permit issues to
be separated from the personalities of candidates, and the willingness
or unwillingness of political parties to endorse measures in their
platforms and on the floor of the Legislature. Such issues could then
be argued on their merits and decided independently by the voters.
Political parlies would retain their ability to make partisan issues of
measures presented to the Legislature and the electorate by
petitioners, but the voters’ right to take such an issue in hand would
no longer depend on “deals in smoke-filled rooms.”

Opponent I lews
l&R opponents suggested that a legislator who, out of honest

motives, approved a measure lavored by many or even most of his
constituents might take such a position because he knew more about
its advantages and disadvantages than those constituents. Such
opponents repudiated the notion that a legislator should be governed
lirst and foremost by what he thinks 51% of his constituents desire.
Some critics saw the political party system as part of the democratic
process tor evaluating and sifting out issues, and feared that the l&R
Amendments would weaken it.
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Shortening of the Ballot

Opponent Views
Dissenters from the I&R Amendment pointed out that insofar as

the initiative and referendum would facilitate the “cluttering up” ot
the state election ballot by petitioners, it would run contrary to the
declared desire of reformers including many I&R advocates for
a short ballot. Of particular concern to these critics was the possibility
that the initiative would lead to the incorporation in the Constitution
of provisions best left to statutory solutions; this, in turn, would
compel the General Court and future initiative petitioners to seek still
more constitutional amendments in order to remove rigidities created
by previously-adopted initiative constitutional measures.

Furthermore, opponents of the l&R Amendment complained that
what the initiative reserved to the people was the obligation, welcome
or unwelcome, ofvoting on any and every piece of legislation referred
to them by certain number of petitioners. Hence, the initiative and
referendum were denounced as causing a waste of public funds in
providing elections on matters in which only a relatively small
minority may be interested.

Proponent Views
To this, advocates of the initiative and referendum countered that

the principal concern of the short ballot reform was the transforma-
tion of essentially “ministerial” offices and petty offices from elective
to appointed status, within a scheme of improved executive branch
organization and more centralized executive branch control. They
saw no substantial conflict between their own objectives and those of
the short ballot advocates. Such proponents further stressed that in
their view, the indirect initiative approach would lead to fewer ballot
questions than would a direct initiative system which permits
measures to advance to the ballot without intervening review and

by the Legislature

Three Revisions of I & R Amendment Since 1922

CHAPTER V. PRESENT REQUIREMENTS 01
MASSACHUSETTS I & R AMENDMENT

On three occasions since the I & R Amendment (Article XLVIII)
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was ratified in 1918, the General Court has proposed, and the
Massachusetts electorate has approved, legislative constitutional
amendments altering the procedures and requirements of the
initiative and referendum system.

Constitutional Amendment Article LXVIII, ratified in 1922,
modified 1 & R Amendment provisions relating to the taking of roll
call votes in the Senate and House of Representatives on the adoption
of preambles declaring bills to be emergency laws. Duties of the
Attorney General relative to the preparation of summaries oW
measures introduced by initiative petition or challenged by referen-”
dum petitions were redefined by Constitutional Amendment Article
LXXIV which was approved by the voters in 1944.

Finally, Constitutional Amendment Article LXXXI, ratified in
1950, made two major changes in the 1 & R Amendment. Firstly, for

signature requirements previously stated as a flat number (other than
that the initial petitioners or “first signers” be ten in number), the
1950 amendment substituted signature requirements stated as a given

percentage of the entire number of votes cast for Governor at the
preceding state biennial election. And secondly, it made modest
alterations in 1 & R Amendment provision as to deadlines by which
certain transactions under the initiative and referendum procedures
were to be completed.

Synopsis of Present Provisions of I & R Amendment
The following synopsis outlines the requirements of the 1 & R

Amendment to the Massachusetts Constitution (Article XLVIII), as
amended in 1922, 1944 and 1950, and as printed in full in Appendix A
of this report;

Initiative Part I. Definition
Legislative power shall continue to be vested in the General

Court. But the people reserve to themselves the power to
propose constitutional amendments and laws by initiative,
and the power to challenge laws by referendum.

Initiative Part 11. Initiative Petitions t

Section 1. Contents. Initiative petitions must contain the
'

full texts of the measures they propose.
Section 2. Excluded Matters. The initiative may not be

used to propose any measure which relates to: (a) religion,
religious practices, or religious institutions; (b) the appoint-
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merit, qualification, tenure, removal, recall or compensation
of judges; (c) the reversal of a judicial decision; (d) the
powers, creation or abolition of courts; (e) a particular city,
town, other political division, district or locality; (0 the
appropriation of a specific sum from the state treasury; (g) the
“Anti-Aid Amendment” of the Constitution (Amendment
Article XVIII of 1855 as affected by Amendment Article
XLVI of 1917); (h) the right to compensation for property
taken for public use; (i) the right of access to and protection in
the courts; (j) the right of trial by jury; (k) the protection from
unreasonable search, unreasonable bail and martial law; (I)
the freedom of speech; (m) the freedom of elections; (n) the
right of peaceable assembly; and (o) provisions of the 1 & R
Amendment specifically excluding any matter from the
operation of the initiative or referendum.

�

Section 3. Mode of Originating. An initiative petition,
signed by ten legal voters shall be submitted to the Attorney-
General by the first Wednesday of August preceding the
session of the General Court into which it is to be introduced.
That petition may be filed with the State Secretary by the first
Wednesday of September if the Attorney-General certifies
that the measure is in proper form, and that it is not
substantially the same as a measure qualified for submission,
or submitted, to the people at either of the two preceding state
biennial elections, and that it contains no excluded or
unrelated subjects. The State Secretary must provide the
sponsors with petition blanks for gathering the remaining
required voter signatures, to be filed with him not later than
the first Wednesday of December preceding the session of the
General Court into which the initiative measure is to be
introduced.

Section 4. Transmission to General Court. The State
Secretary must transmit such initiative petition to the Clerk
of the House of Representatives upon the assembling of the
General Court.

I

Initiative Part 111. General Provisions re
Legislative Action on Initiative Measures

Section I. Reference to Committee. Any measure in
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troduced into the General Court by initiative petition shall be
referred to a legislative committee for hearings. The
committee shall report its recommendations in the form of a
written report. Majority and minority reports may be
submitted.

Section 2. Legislative Substitutes. The General Court
may submit to the people a substitute lor any measure
introduced by initiative petition, to be grouped on the ballot
with such initiative measure as an alternative therefor.

Initiative Part IV. Legislative Action on
Proposed C onslitulional A mendments

Section I. Definitions. A proposal for a constitutional
amendment introduced into the General Court shall be
designated an initiative amendment. A proposed con-
stitutional amendment introduced by a member of either
house shall be designated a legislative substitute or a
legislative amendment.

Section 2. Joint Session (Legislative Constitutional Con-
vention). The two branches of the General Court must
convene jointly not later than the second Wednesday in May
to consider and act upon; (a) any pending proposed initiative
constitutional amendment the petition for which was signed
by a number of voters equal to not less than 3% of the entire
vole cast for Governor at the preceding state biennial
election; and (b) any pending proposal for a legislative
constitutional amendment the consideration ol which has
been called for by vote of either house. The Governor shall
convene such a joint session if the two branches of the
General Court fail to agree upon a time for convening or
reconvening that session.

Section 3. Amendment of Proposed Initiative Con-
stitutional Amendments. Proposed initiative constitutional
amendments must be voted upon by the joint session in the
form in which they were introduced, unless amendments
thereto are adopted by affirmative vote of not fewer than 75%
of the legislators voting thereon in such session.

Section 4. Legislative Action. At such a joint session, a
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proposed legislative amendment receiving the affirmative
votes of a majority of all members elected to the General
Court, and any proposed initiative constitutional amendment
receiving the affirmative votes of at least 25% of said
members, shall be referred to the next General Court. Final
legislative action on either type of measure shall be taken by
roll call vote only.

Section 5. Submission to People. If the next General
f Court, in joint session, shall again agree to a proposed

legislative constitutional amendment by majority vote of all
the members elected to that body, or if it shall again agree to a
proposed initiative constitutional amendment or a legislative
substitute therefor by the affirmative votes of at least 25% of
those members, such proposed constitutional amendment
shall be submitted to the voters at the next state election. A
proposed legislative constitutional amendment shall take
effect ifratified by majority vote of the voters voting thereon.
In the instance of a proposed initiative constitutional
amendment or legislative substitute, that voter majority must
also be equal in number to at least 30% of all ballots cast at
that state election.

Initiative Part V. Legislative Action on
Proposed Initiative Laws

Section I. Legislative Procedure. Before the first Wednes-
day in May, each branch of the General Court shall vote by
roll call upon the enactment without change of any law
proposed by an initiative petition which has been signed by a
number of voters equal to not less than 3% of the entire vote
cast for Governor at the preceding state biennial election. If
that initiative law is not so enacted, its submission to the
voters at the next state election shall be required if the
initiative petition is completed by filing with the State
Secretary a number of additional voter signatures equal to at
least 1/2 of 1% of the entire vote cast for Governor at the
preceding state biennial election. Said additional signatures
must be so filed between the first Wednesday of June and the
first Wednesday of July immediately following said first
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Wednesday of May. The proposed initiative law shall take
effect 30 days following that state election, or at such later
time as that law provides, if it is approved by a majority of the
voters voting thereon, so long as that majority is also equal to
not less than 30% of all ballots cast at that election.

Section 2. Amendment by Petitioners. If the General
Court fails to enact a proposed initiative law before the first
Wednesday of May, a majority of the first ten signers of the
initiative petition may amend the proposed law prior to the
first Wednesday of June following, if the Attorney-General
certifies that such amendment is perfecting in nature and does
not materially change the substance of the measure. So
certified, the amendment may be filed with the State
Secretary not later than said first Wednesday of June, and
shall be incorporated in the measure if the initiative petition is
completed by the first Wednesday of July, by filing with the
State Secretary a number of additional voter signatures equal
to not less than 1/2 of 1 % of the entire vote cast for Governor
at the preceding state biennial election.

>

Initiative Part VI. Conflicting and Alternative Measures
Whenever the people approve conflicting measures at the

same election, that measure which received the largest
affirmative vote shall prevail. A constitutional amendment
approved at any election shall take precedence over any law
approved at that same election. By resolution, the General
Court may provide for the grouping and designating on the
ballot of conflicting or alternative measures except that no
proposed constitutional amendment shall be so grouped with
a proposed law.

Referendum Part I. Effective Dates of Statutes
No law passed by the General Court shall take effect earlier

than 90 days after it has become law, unless it is (a) a law
declared to be an emergency law or (b) a law not subject to
referendum.

Referendum Part 11. Emergency Measures
A law may be declared to be an emergency law either (a) by

a preamble adopted by a two-thirds affirmative majority vote
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in each branch of the General Court, or (b) by the Governor
prior to the election at which it may be submitted to the
people. No law granting a franchise or amendment thereof, or
renewing or extending a franchise for more than one year,
may be declared an emergency law.

Referendum Part 111. Referendum Petitions
Section 1. Contents. A referendum petition may ask for a

referendum on any state law which is not herein expressly
excluded.

0
Section 2. Excluded Matters. No referendum petition

may require a referendum upon any law which relates to: (a)
religion, religious practices, or religious institutions; (b) the
appointment, qualification, tenure, removal or compensation
of judges; (c) the powers, creation or abolition of courts; (d) a
particular city, town, other political division, district or
locality; or (e) the appropriation of a sum of money for the
current or ordinary expenses of the state or its agencies.

Section 3. Mode of Petitioning for the Suspension of a
Law and a Referendum Thereon. A petition requesting the
suspension of a law and a referendum thereon shall first be
signed by ten legal voters of the state, and filed with the State
Secretary within 30 days after such measure has become law.
Such petitioners then have until 90 days after the protested
measure has become law to complete their petition by
gathering on blanks provided by the State Secretary, and
filing with him, a number of voter signatures equal to not less
than 2% of the entire vote cast for Governor at the preceding
state biennial election. Upon such filing, the law shall be
suspended. The State Secretary shall submit such law to the
voters at the next state election, if at least 60 days intervene
between the dates of that filing and such election; if fewer
than 60 days so intervene, he shall place the measure on the
ballot of the next following state election. A challenged
measure shall not be placed on the ballot if repealed by the
General Court prior to this election.

0

If the law is approved by a majority of the voters voting
thereon at such election, it shall take effect 30 days after the
election. If not approved, the law shall be null and void,
provided that the majority negative vote cast is also not less
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than 30% of the total number of ballots cast at that election.
Section 4. Petitions for the Referendum on an Emergency

Law on a Law the Suspension of Which is Not Re-
quested. The procedural requirements of this section, and its
provisions as to the effect of voter action upon such a law at
an election (including the “30% Rule”) are essentially the
same as those set out in Section 3 above, with two
exceptions: first, the filing of a referendum petition
hereunder does not operate to suspend the challenged law;
and secondly, the number of voter signatures required to give
effect to that petition is a lower figure of 1-1/2% ofthe entire
vote cast for Governor at the preceding state biennial
election.

General Provisions Parts I- VIII
Part I. Identification and Certification of Signatures. The

General Court may, by law, provide for: (a) the proper
identification and certification of signatures on initiative and
referendum petitions; (b) the prevention and punishment of
abuses, corruption and forgery in connection with the signing
of such petitions; (c) the prohibition of signature-gathering
for hire by co-partnerships or corporations; and (d) the
licensing of hired signature collectors.

Part 11. County Limitation on Signatures. No more than
25% of the certified signatures on any initiative or referendum
petition shall be those of voters of any one county.

Part 111. Form of Ballot. This part requires the Attorney-
General to prepare a “fair, concise summary”, in conformity
with state law, of each proposed amendment to the
Constitution and of each law which is to be submitted to the
people at a state election. Such summary is to be printed on
the ballot. The State Secretary is to give each question a
number, and cause that question to be printed on the ballot in
conformity with requirements detailed in this part.

Part IV. Information For Voters. The State Secretary shall
publish and mail to each registered voter the full text gf every
measure to be submitted to the people, together with a'copy
of the legislative committee majority and minority reports, a
statement of the votes of the General Court on the measure,
the summary of the measure as it will appear on the ballot.
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and such other information and arguments pro and con the
measure as may be required by law.

Part V. Veto Power of Governor. The veto power of the
Governor shall not extend to measures approved by the
people.

Part VI. Powers ofGeneral Court. Subject to gubernatorial
veto and the right of referendum by petition as herein
provided, the General Court may amend or repeal a law
approved by the people.

Part VII. Amendment Self-Executing. This constitutional
amendment is self-executing; but legislation not inconsistent
with its provisions may be enacted by the General Court to
facilitate its operation.

Part VIII. Constitutional Amendment Repealed. Con-
stitutional Amendment Articles IX and XLII are hereby
annulled.

The General Court has supplemented the foregoing provisions of
the I & R Amendment through general laws relating to (a) the
engrossment of initiative proposals, 1 (b) the effective dates of
statutes, 2 (c) the enacting style of measures proposed in initiative
petitions for laws, 3 (d) the effect of voter rejection of laws as a result
of referenda upon statutes previously repealed by such laws, 4 (e) the
publication of measures approved by the people, 5 (f) the publication
of the results of elections held in initiated and referred measures,6 (g)
the signing, certification and filing of initiative and referendum
petitions, 7 (h) the treatment of initiative and referendum questions on
voting machines, 8 (i) the numbering of ballot questions, 9 (j) the
publication of information and arguments pro and con ballot
measures, 10 (k) electioneering practices in relation to ballot
questions," and (1) election fraud. 1212

'G.L. c. 3, ss. 23-24,

2G.L. c. 4, ss. 1-2.
JG.L. c. 4, s. 3.

4G.L. c. 4, s. 6.
SG.L. c. 5, s, 2.
6G.L. c. 5, s. 2; c. 9,
7 G.L. c. 53, ss. 22A-228; c, 54, s. 54.
*G.L. c. 54, s. 35A.
■'G.L. c. 54, s. 42A,
iog.L. c. 54, ss. 48-49, 52-54,
M G.L. c. 54, s. 65; c. 55, ss. I, 7, 18-23; c. 56, s. II
12G.L. c. 53, s. 228; c. 53, s. 11.
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CHAPTER VI.
STATEWIDE INITIATIVE AND REFERENDUM

MEASURES ON THE MASSACHUSETTS BALLOT

During the years between 1918, when the 1 & R Amendment to the
Massachusetts Constitution was ratified, and January 1, 1975, the
initiative procedure has been used to place a total of 24 measures on
the state biennial election ballot, including two proposed con-
stitutional amendments and 22 proposed laws. Of those 24 measures,
both constitutional amendments and 12 laws were approved by the
voters, and the remaining ten proposed laws were rejected by the
electorate, as indicated in the following Table 4.

The initiative was first used in 1920 to propose a law defining cider,
beer and certain other beverages with alcoholic content as non-
intoxicating liquors. That measure was approved by the electorate at
the 1920 state biennial election to become Chapter 630 of the Acts of
1920. The first initiative proposal to fail of such voter approval

related to the modification of the laws governing veterans’ preference,
and was rejected at the 1926 state biennial election.

At the state biennial election of 1948 voters faced the largest
number of initiative measures —four —to be submitted to them at
any one election. Among those controversial proposals were one
relating to birth control, which generated strong religious opposition,
and four relating to labor relations, which were opposed bitterly by
organized labor. The combined political effect of these propositions
on the ballot was the generation of a sizable Democratic majority
which swept from office the incumbent Republican Governor
(Robert F. Bradford), Lieutenant Governor (Arthur W. Coolidge)
and State Secretary (Federeick W. Cook), produced a Democratic
majority in the State House of Representatives for the first time in
history and cost the G.O.P. its control of the State Senate as the 40
seats in that chamber were divided evenly between the two major
parties. All four initiative propositions were soundly trounced.

The most recent use of the initiative occurred at the 1974 state
biennial election when voters approved a constitutional amendment
authorizing the use of state highway revenues for mass transportation
purposes (Article CIV) and a law relating to political contributions
and campaign expenditures (Acts of 1974, c. 859).

Initiative Measures on Ballot Since 1918
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Table 4. Initiative Measures on Massachusetts Stale Election Ballot, 1918-74
(A = Constitutional Amendment; I, = Law)

Ballots Cast in Election 1UUIIIUJ V. 111 ■

Year Subject Total Yes- Nn Blanks

1920 Definition of cider, beer, et al.
as non-intoxicating liquors (L.). 1,028,676 442,215 452.951 153,510
(Acts 1920, c. 630) (100%) (43.0%) (42.1%,) (14,9%)

1926 Modifying veterans' preference 1,038.466 352,796 381,895 303,775
law (L) (100%) (34.0%) (36.8%,) (29.2%)

1928 Authorizing certain Sunday sporting 1,609,914 803.281 467,550 339.183
events (L). (Acts 1928, c. 406) (100%) (49.9%) (29.0%) (21.1%)

1930 Repeal of "Baby Volstead" (Prohibi- 1,250,114 649,592 368,544 231.978
tion) Act (L). (Acts 1930, c. 427) (100%,) (52.0%) (29.5%,) (18.5%,)

1930 Regulation of trapping (L). (Acts 1,250.114 606,532 278,916 364,666
1930, c, 428) (100%) (48.5%) (22.3%) (29.2%)

1932 Legalizing chiropraclice (I.). 1.609,548 351,094 602,520 655,934
(100%) (21.8%) (37.4%) (40.8%)

1932 Regulating nominating procedures (I.) 1,609.548 553.822 262,948 792,778
(Acts 1932, c. 310) (100%,) (34.4%) (16.3%,) (49.3%,)

1938 Free public taxicab stands in cities 1.795,552 664,762- 614,487 516.303
and towns (L). (Acts 1938, c. 508) (100%) (37.0%) (34.2%) (28.8%)

1938 Biennial legislative sessions (A) 1,795.552 748.030 417.134 630,388
(Amend. Article LXXII) (100%) (41.7%,) (23.2%) (35.1%)

1942 Revision of Birth Control Uiw (L) 1.426.720 495,964 683.059 247,697
(100%) (34.8%) (47.9%) (17.3%)

1946 Old age pensions (L) 1.714,994 536,175 568,026 610,793
(100%) (31.3%) (33.1%) (35.6%)

1946 Labor relations (L). (Acts 1946, 1,714,994 798,317 360.771 564.906
c. 618) (100%) (46.6%) (21.0%) (32.4%,)

1948 Revision of Birth Control Law (! ) 2.155.347 806.829 1,085.350 263,168
(100%) (37.4%) (50.4%,) (12.2%)

1948 Open shop (L) 2.155,347 505,575 1.290.310 359,462
(100%,) (23.4%) (59.9%) (16.7%)

1948 Election of union officers (L) 2,155.347 637,324 1.144.732 373,291
(100%) (29.6%) (53.1%) (17.3%)

1948 Regulation of strikes (L) 2,155.347 653,932 1,124,818 376,597
(100%) (30.3%) (52.2%) (17.5%,)

1950 Old age assistance (L) 1,947,071 918,555 624,362 404,154
(Acts 1950. c. 830) (100%) (47.2%) (32.0%) (20.8%)

1950 Establishing state lottery (L) 1.947,071 644.707 894,685 407,679
(100%) (33.1%) (46.0%) (20.9%)

1950 Compulsory motor vehicle insurance 1,947,071 376,636 1,275,431 295,004
classifications (L) (100%) (19.3%) (65.5%) (15.2%)
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Ballots Cast in Election 1
Year Subject Total Yes: No Blanks

1958 Public employee pensions (L). 1.952.855 1.011,028 403,519 538.308
(Acts 1958, c. 684) (100%) (51.8%) (20.7%) (27.5%)

1964 Reducing powers of Governor’s (Execu- 2,388,430 1,133,624 589,219 665,587
live) Council (L). (Acts 1964, c. 740) (100%) (47.4%) (24.7%) (27.9%)

1968 Placing on 1970 ballot question re 2,348,005 885,455 619,392 843.158
popular constitutional convention (100%) (37.7%) (26.4%) (35.9%)
(L). (Acts 1968, c. 77i)>

1974 Authorizing use of stale highway 1,896,421 824,077 586,558 485,78^^
revenues for mass transportation (A). (100%) (43.5%) (30.9%) (25.6%)
(Amend. Art. CIV)

1974 Political contributions and campaign 1,896,421 898,547 475,694 522,180
expenditures (L). (Acts 1974, c. 859) (100%) (47.4%) (25.1%) (27.5%)

Percentages have been rounded off to nearest full decimal point
2 An initiative measure becomes effective if approved by “voters equal in number to at least thirty percent of
the total number of ballots cast at such state election and also by a majority of voters voting” on such
measure. (Const. Amend. Art. XLVIII, The Initiative; Part IV, s. 5; Part V, s. I).

3 This initiative law was invalidated by the Supreme Judicial Court in Cohen v. Attorney General. 357 Mass.
564 (1970).

Statewide Referenda on Voter Petition Since 1918
Since 1918, the obligatory referendum on voter petition has been

exactly half as many times as the initiative process to place
statewide questions upon the ballot at a state election. Of the 12
enactments of the General Court challenged and forced to the ballot
by voter referendum petitions, six were upheld and approved by the
electorate while rejection by the voters was the fate of the six
remaining measures, as shown in the following Table 5.

The first such referendum was held in 1919 upon a statute
regulating monthly interest and semi-annual dividends payable on
savings deposits; it was upheld by the voters. And the most recent
referendum required by voter petition occurred at the 1964 statewide
biennial election when the voters turned down a 1963 statute which
had increased the “basic” annual salary of state legislators to $7,800
and had raised certain of their expense allowances (c. 506). The year 1
1922 saw the largest number of voter-required statewide referenda on
state laws in one election, when four such measures appeared on the
ballot; of these, three laws were rejected and one was approved. The
greatest use of the referendum on voter petition took place between
1919 and 1924, when eight of the total of 12 referenda occurred; since
the Great Depression, the right of referendum has been invoked fully
only four times.
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The foregoing count of 12 referenda on voter petition does not
include measures placed on the ballot infrequently by the General
Court of its own volition for acceptance or rejection by the electorate
on a statewide basis. In conformity with its provisions, the Sales Tax
Act of 1966 (c. 14) was placed on the ballot at the 1966state biennial
election for voter approval; however this law, imposing a “tem-
porary” sales levy due to expire on December 31,1967. was unclear as
to what the effect of a negative electoral decision would be, and did
not specify that such a vote would terminate its operation. Any
questions on that score were rendered moot when the measure was
approved by the voters (1,391.100 yeas, 358,879 nays, and 326,847
blanks). Similar questions, and like results, attended the submission
to the electorate, for its approval, of a 1972 statute (c. 155) lowering
the “drinking age” to 18, which was ratified by a closer margin
(1,067,458 yeas, 1,027,914 nays, and 408,122 blanks).

Table 5.

Statewide Referenda on Voter Petition in Massachusetts, 1918-74

(A = Law Approved; R = Law Rejected)

Ballots Cast in Election^Year Subject
Total

532,483 257,136 110,412 164,935
(100%) (48.3%) (20.7%) (31.0%)
910.938 300,260 301,205 309,473
(100%) (33.0%) 33.0%) (34.0%)
910.938 208,252 553,173 149,513
(100%) (22.9%) (60.7%) (16.4%)
910.938 323,964 427,840 159,134
(100%) (35.5%) (47.0%) (17.5%)
910.938 396,623 282,011 232,304
(100%) (43.5%) (31.0%) (25.5%)

1.213.396 464,656 446,473 312,267
(100%) (37.5%) (36.8%) (26.7%)

1.213.396 281,631 547,460 384,305
(100%) (23.2%) (45.1%) (31.3%)

1.213.396 435,141 187,228 591,027
(100%) (35.9%) (16.4%) (48.7%)

1,507,674 484,172 320,543 702,969
(100%) (32.1%) (21.3%) (46.6%)

2,008,969 738,387 351,918 918,664
(100%) (36.8%) (17.5%) (45.7%)

2,144,051 276,0911,339.234 528,726
(100%) (12.9%) (62.4%) (24.7%)

2,388,430 625,1941,059,352 703,884
(100%) (26.2%) (44.3%) (29.6%)

1919 Interest and dividends on savings
deposits in banks (A ).

1922 Tort Lability of certain voluntary

associations (R).
1922 State Censorship of motion pictures

(R).
1922 “Baby Volstead” (Prohibition) Act

(R).
1922 Lawyers only to be District

Attorneys (A).
1924 “Baby Volstead” (Prohibition) Act

(A).
1924 Gasoline tax (R).

1924 Regulation of foreign banking (A),

1934 Regulation of trapping (A).

1944 Authorizing certain games of chance
to be conducted by certain
non-profit organizations (A).

1962 Increasing the compensation and
allowances of state legislators (R).

1964 Increasing the compensation and
allowances of state legislators (R).
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l ootiiotcs: I able 5
'Percentages have been rounded off lo nearest full decimal poii

If a law suspended on voter referendum petition receives the affirmative votes ol a majority of the voters
voting on the question of its approval at the state election, it takes effect 30 days after such election, unless
the law itself provides for a later effective date (Const. Amend. Art. XI VII I. The Referendum, Part 111. s. 3).
If a referendum petition does not request suspension ol the law, or if the latter is an emergency law, it
remains in effect until the state election; and it continues in force if approved by affirmative vote of a
majority of the voters voting thereon at such election (Const. Amend. Art. XLVIII, Part 111. s. 4).
‘No law submitted to the voters at a state election pursuant to a voter referendum petition becomes null and

oid unless rejected by a majority of the voters voting thereon at such election, such majority of negative
votes being equal to not less than 30% of the total number of ballots cast at that election (Const. Amend
Art. XLVIII. Part 111, ss. 3-4).

Extent of Voter Indifference to Initialed and Referred Measures
Tables 4 and 5 reveal clearly that substantial numbers of voters

elect not to vote upon measures submitted to them at state elections
under the provisions of the l&R Amendment, and that in most cases,
the “majority of voters voting thereon” who approve or reject a
measure are a minority of the whole number of persons casting
ballots in the particular election.

Of the 24 initiative measures which voters acted upon at state
elections through 1974, only two were approved by voting majorities
which exceeded 50% of the total number of ballots cast in the
election: (a) the 1930 initiative law (c. 427) repealing the “Baby
Volstead Act”, the affirmative vote on which equalled 51.96% of all
the ballots cast; and (b) the 1958 initiative statute (c. 684) relative to
public employee pensions, endorsed by 51.77% of all persons casting
ballots in the election. Absolute majorities were recorded against all
four hapless initiative proposals in the 1948 election as follows; (a)
revision of the Birth Control Law (50.35%), (b) the Open Shop Law
(59.86%), (c) the law re the election of union officers (53.11%) and (d)
the regulation of strikes (52.18%). And an initiative law relative to
compulsory motor vehicle insurance classifications achieved a peak
absolute negative majority vote of 65.5% of all ballots cast in the 1950
state biennia! election.

lo date, no matter relcrred to the electorate by voter referendum
petition has been approved by an absolute majority of all ballots cast
in a state election. An absolute majority vote against a measure so
referred has occurred only once, in 1922, when 60.73% of all voters
casting ballots in that election rejected an act of the General Court
authorizing state censorship of movies.

On tour occasions since 1918, nearly half of the voters casting
ballots in a state election chose not to vote for or against initiative or
referendum measures placed on the ballot under the l&R Amend-
ment. Such “blanks” recorded in relation to the voter-approved
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initiative law of 1932 regulating nominating procedures equalled a
“high" of 49.25% of all ballots cast in the election. And on three other
occasions, when laws referred to the voters on referendum petition
were upheld at the polls, substantial “blank” ballot counts were
experienced as follows: (a) the 1924 measure re the regulation of
foreign banking (4X.71%), (b) the 1934 measure re trapping (46.63%),
and (c) the 1944 measure re games of chance (45.73%). There have
been no instances so far of “blank” counts exceeding 50% of all

% ballots cast in an election, insofar as statewide initiative and
referendum measures are concerned.

Effectiveness of Massachusetts Initiative and Referendum
Procedures

In its report to the General Court in 1932, the Special Commission
on the Initiative and Referendum concluded on the basis of its study
of the first 13* years of operation of the l&R Amendment that;

It would appear that the substantive provisions for the
Initiative and Referendum are sound and workable. The
machinery is sufficiently slow moving to necessitate a real
popular momentum to set it in motion, yet it is not so
ponderous as to defeat the application of these provisions
where public interest is actually aroused. The restrictions on
the use of the Initiative and Referendum operate to guard
against overloading the ballot with questions of no general
public interest. No measure in which any considerable
proportion of the electorate is interested is in any way
thwarted or unduly retarded by the restrictions imposed. . .

Many public issues, while proper subject for Initiative
petition or submission by Referendum, are not so vivid and
clear cut as to be readily capable of clear presentation. Still
others are so intricate in their nature and so full of detail that
it is hard to explain their salient features in terms intelligible

M to the voting public. The Initiative and Referendum, like the
franchise itself, imply an interest in and knowledge of public
affairs which the average voter does not always possess. This
implication is the foundation of universal suffrage, and
recognizes the ultimate power of the people as a whole, and
the belief that the people are educated in self-government by
the duty of its exercise. . .'

'Special Commission on the Initiative and Referendum, Report. Senate, No. 30 of 1932, 50 pp.: at pp. 15-
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*

These observations appear as valid today as when they were made
43 years ago.

In general, initiative and referendum petitions have not been used
to clutter up the Massachusetts state election ballot significantly with
peltv measures of narrow group concern. Of the total of 36 measures
reaching the ballot via voter petition since 1918, including 24
initiative proposals and 12 laws challenged on referendum, one finds
a predominate of issues of general interest as follows: commerce,
banking and insurance (5); labor relations (4); alcoholic beverages
controls (4); birth control and medical practice (3); the Legislature
(3); public personnel administration (3); election reform (2); public
finance (2); gambling (2); old age assistance and pensions (2);
kindness to animals (2); and the powers of the Executive Council, a
popular constitutional convention, tort liability, and state censorship
(one measure each).

Proponents of measures enjoying substantial public support are
usually able to obtain some form of satisfactory legislation from the
General Court; and where such legislative action is not forthcoming,
these proponents have not encountered excessive difficulties in
invoking the initiative and referendum process, except as to
“excluded” materials. The strong liberal political tradition within the
Commonwealth and its Legislature has tended to operate to the
advantage of reform movements, without compelling frequent
recourse to the initiative or referendum. The mere existence of the
l&R System has been a factor in the reformers’ favor, and has
strengthened the hand of those in the General Court who prefer
compromise to dying on the political barricades. Beyond these
factors, the Massachusetts Legislature continues to rank high among
the legislatures of the 50 states in the degree of its responsiveness to
true ground swells of public opinion and to its constituency in
general.

For example, over the last decade (1964-74) the General Court has
approved and submitted to the voters perhaps the most importantl
series of constitutional reform measures to be presented since the
Popular Constitutional Convention of 1917-19. Among these
measures, which took the form of legislative constitutional
amendments, are 20 relating to: (a) a four-year term of office for the
Governor, Lieutenant-Governor, Attorney-General, State Secretary,
State 1 reasurer, and State Auditor; (b) continuity of government; (c)
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the use of the public credit; (d) the joint election of the Governor and
Lieutenant-Governor; (e) granting federal-type executive branch
reorganization powers to the Governor, subject to veto by the
Ixgislature; (f) the exercise of gubernatorial powers in the event of
the incapacity of the Governor; (g) improved legislative redistricting
practices; (h) a reduction of the size of the House of Representatives
from 240 members to 160, commencing with the 1978 stale biennial
election; (i) reducing residence requirements for voting; (j) reducing

minimum age for voting; (k) the mandatory retirement of judges
at age 70; (1) local industrial development; (in) a municipal home rule
system; (n) an Environmental Bill of Rights; (o) state loans to
students attending public or private institutions of higher education;
(p) state aid to private higher educational institutions; (q) the
taxation of agricultural and horticultural land according to its use;

and (r) a graduated state income tax (three proposals). All of these
measures were ratified by the electorate, except for the last-
mentioned three graduated income'tax proposals.

Of the foregoing 20 legislative constitutional amendments, only
two were agreed to by the General Court in the face of credible
prospects of recourse to the initiative by their sponsors, namely: (1)
the Municipal Home Rule Amendment, ratified in 1966 (Amend. Art.
LXXXIX); and (2) the “House Cut” Amendment, ratified in 1974
(Amend. Art. Cl).

An initiative petition drive for constitutional municipal home rule,
launched in 1962 by municipal home rule advocates, fell short in
collecting the number of voter signatures needed, due to
organizational difficulties. However, their proposal was introduced
into the 1963 General Court in the form of a legislative constitutional
amendment, which was supported by Governor Endicott Peabody
and various municipal and civic organizations (House, No. 1384).
The home rule issue was by then an old one in Massachusetts, which
had been gaining in momentum and public support since World War

legislative processes. Accordingly, legislative constitutional conven-
tions held in 1963 and 1965 agreed to submit to the voters a modified
version of the measure sought by home rule advocates (House, No.
461 of 1965). The new constitutional provision was ratified by a
massive voter margin (1.186,608 yeas v.v 270,087 nays, with 620,131
blanks).

II. It was evident that a new initiative effort would follow if some
accommodation was not reached reasonably through the “normal”



[FebruaryHOUSE - No. 543594

A more impressive example ol General Court action “making a
virtue of necessity” is revealed in the initiative-triggered controversy
over proposals to reduce the membership of the House of Repre-
sentatives from 240 to 160. Such a constitutional amendment
was proposed to the 1968 General Court by an initiative petition
supported by the Committee for a Modern Legislature, the Massa-
chusetts League of Women Voters, and others, who had gathered
108,569 certified Voter signatures thereon (House, No. 3766
of 1968). A bitter struggle ensued. At a legislative
convention held on June 5. 1968, the initiative measure failed to win a
majority vote, but remained alive because an affirmative vote ol at

least 25% of all members of the convention (85 yeas vs 166 nays, with
24 members not voting). However, on February 25, 1970, a legislative
constitutional convention of the next General Court denied that 25%
affirmative support by one vote, and the measure died (69 yeas vs 191
nays, 16 members not voting).

Aroused “House Cut” champions thereupon announced their
intent to resort again to the initiative, as substantial public
endorsement of their proposal in principle was recorded in “straw
polls” conducted in various legislative districts under the Public
Opinion Act in the 1970 and 1972 stale biennial elections. However,
such an initiative effort became unnecessary, when the General Court
agreed, in legislative constitutional conventions held on August 25,
1971 and June 6, 1973, to place before the electorate a legislative
constitutional amendment incorporating its own “House Cut” plan
(Senate, No. 1553 of 1971, reprinted as House, No. 300 of 1973).
Again, a massive voter ratification followed, at the 1974 state biennial
election (1.128,315 yeas vs 302,008 nays, with 466,098 blanks). As in
the instance of the Municipal Home Rule Amendment, advocates of
the “House Cut” were satisfied with the Legislature’s action, and no
further initiative action resulted.

I he initiative procedure was used successfully by the electorate to
pass three initiative laws between 1964 and 1974, which were opposed
by the Legislature, re: (1) reduced statutory powers for the
Governor's Council (Executive Council), 1 (2) a popular constitutional
convention (later invalidated by the Supreme Judicial Court on the
grounds that it contained excluded matter),- and (3) the regulation of

'Acts of 1964, c. 740.
2Acts of 1965, c. 772. Invalidated in Coin 1 Mass. 564 (1970).
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political contributions and campaign finance. 1 Since World War 11,
the referendum has been invoked only twice (in 1962 and 1964). in
both instances successfully, to revoke statutes increasing the pay and
allowances of state legislators. 2 Thereafter, the General Court
established a gubernatorially-appointed Advisory Board on
Legislative Compensation to make studies and recommendations
relative to such legislative pay and allowance matters; and this system
appears to have satisfied public objection to former methods of

such pay and allowances. 2
”

In summary, the General Court and the electorate have made
moderate use of the powers conferred onthem by t lie I&R Amendment.
Some major reforms have been achieved directly as a consequence of
initiative petitions, and afew others have been made possible becausean
initiative system is available. For the most part, initiated measures
appearing on the ballot overthe years have related to mundane matters
not readily associated w ith the term “reform” in its more colorful sense.
Lessa “reform” device, the obligatory>referendum on voter petition has
provided the electorate with an opportunity, not greatly exploited, torid
itself of unpopular laws passed by the General Court. -In general, the
I&R Amendment has contributed to the responsiveness of the
Legislature to the people, but has fallen considerably short ol the more
extreme expectations of its supporters and critics in the Constitutional
Convention of 1917-19.

Information Accompanying Initiative Petitions

Present Constitutional aml Statutory Requirements
Currently, the I & R Amendment and its implementing statutes

jmposc relatively simple requirements as to the information and
that must accompany voter initiative and referendum

petitions.

CHAPTER VII. IMPROVING I & R AMENDMENT
PROVISIONS RELATIVE

TO THE INITIAL FILING AND REVIEW OF PETITIONS

Acts of 1974, c. 859

Acts of i960, c. 7(0; and Acts ot 196
'G.I c, 6, s. 162; added by Acts of 1971. c. I



HOUSE - No. 5435 [February96

By constitutional mandate, each initiative petition must set forth
the lull text of the constitutional amendment or law which it
proposes; 1 and, by implication, the Constitution requires that every
referendum petition identify correctly the law which it sponsors wish
placed on the ballot. 2 There is no constitutional requirement that
petitioners submit an explanatory brief or supporting statement
along with their petition. However, under a provision of the State
Election Law dating from 1919, optional authority is granted to the
first ten signers of an initiative or referendum petition to file such a
statement of not more than 500 words with the State Secretary, ax
follows:

The first ten signers of an initiative or referendum petition,
or a majority of them, may prepare and file with the state
secretary, not later than ten days after the petition is
completed and filed with the secretary in case of a law, and
not later than ten days after final legislative action and
certification to the secretary in case of a constitutional
amendment, a written argument containing not more than
live hundred words. If such written argument is filed with the
secretary he shall cause to be prepared by a registered voter of
the commonwealth and filed with him. within such time as he
may designate, a contrary written argument of the same
maximum length. All arguments filed with the secretary
under this section shall be open to public inspection. (G.1,.,c.
54, s. 54).

Petition blanks supplied by the State Secretary must be used in
gathering signatures on initiative and referendum petitions, and must
be signed by each voter in person, giving his name and address, in the
manner specified by the State Election Law. 3

Special Commission Proposal in 1932
In its report to the General Court in 1932, the Special Commission

on the Initiative and Referendum recommended that the l&R
Amendment be altered to require that every initiative petition nov
only set lorth the lull text ol the proposed constitutional
or law, but that it also “contain a fair and concise statement of the

'Const. Amend. Art. XLVUi, The Initiative, Part 11. s, I,
2 Consl. Amend. Art. XLVIII, I he Referendum, Part 111, ,s. I, 3-4,

's°n
22A

A
22B

nd Art ' XLVI, ‘- The lni,iativc ' Part 11, s. 2, and The Referendum. Part 111. ss . 3-4; (1.1 c . 53,
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purpose which the petition seeks to accomplish in case such purpose
is not readily disclosed by the text.” 1 That statement would then be
available to assist the Attorney General in preparing the summary of
the initiative measure, to be used on petition blanks, in the State
Secretary’s Information fur Voters pamphlet, and on the ballots at
the state biennial election at which the measure is to be voted upon.

In explanation of its recommendation, the Special Commission
declared that

# To meet adequately the problem of devising an intelligent
form for submission of questions to the people, it is necessary
to visualize the point of view of the average voters,
approaching perhaps for the first time the consideration of
the issue he is called upon to decide. What the voter needs to
know is, first and foremost, what is the real purpose of the
proposed enactment what is sought to be accomplished by
it? This second problem is to decide whether the measure
proposed is an effectual method of carrying out that
purpose. He may disapprove of the purpose entirely, or he
may approve the purpose but may disapprove the method
proposed to accomplish it; in either case he would
presumably want to vote against it. If he approves both
purpose and method, he would unquestionably want to vote
for it. He needs this information most urgently when in the
voting booth, but he also needs it and is entitled to have it
when asked to sign an Initiative or Referendum petition. The
conclusion, therefore, is that the time to begin informing him
is when the proposal originates; that is, when the petition is
circulated for general signature ....

The Commission believes that the original petitioners are
under a duty and perhaps have a right to do their part in
informing the public. The original petition should therefore
contain not merely the text of the proposed measure, but also
a fair statement of what is sought to be accomplished by it,
where it is not plainly apparent from the wording of the
measure itself. In this form the petition should be submitted

'Special Commission on the Initiative and Referendum. Report, Senate. No. 30 of 1932. 50 pp; at pp
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to the Attorney-General
This and other revisions of the l&R Amendment proposed by the

Special Commission were ineluded in a lengthy legislative con-
stitutional amendment appended to its report. 2Although favorably
reported by the Joint Committee on Constitutional Law, that
measure perished when neither branch of the 1932 General Court
adopted an order for a legislative constitutional convention to act
upon it.

Were it the General Court’s desire to require initiative petitioner
to provide the Attorney General with a concise explanatory statement
of the purpose or purposes of the measure they propose, it would
appear that this objective could be achieved by statute, in the exercise
of the Legislature’s constitutional power to enact laws “to facilitate
the operation” of provisions of the l&R Amendment. 3 Thus, resort to
a constitutional amendment may be unnecessary, unless it was the
intent of the General Court to make the failure of petitioners to file
such an explanatory statement grounds for disqualifying or
invalidating their petition.

Attorney General’s Review of Initiative and Referendum Petitions

Present Constitutional Requirements
Initiative Petitions. The l&R Amendment imposes upon the

Attorney General a duty to determine whether measures filed with
him by their respective ten first signers meet certain legal require-
ments. Specifically, he is directed to certify an initiative petition if he
finds that

.. .the.. .(initiative).. .measure and the title thereof are in
proper form for submission to the people, and that the
measure is not, either affirmatively or negatively, substantial-
ly the same as any measure which has been qualified for
submission or submitted to the people at either of the two
preceding biennial state elections, and that it contains only
subjects not excluded trom the popular initiative and which
are related or which are mutually dependent 4

/hid., pp. 19-20,
7hid.. Appendix A, pp. 27-39

’Const. Amend. Art. XLVIII, General Provisions, Part VII
�Const. Amend. Art. XI.'VIM. Ihe Initiative. Part 11, s. 3.
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Massachusetts appears to be unique among the 23 states with
initiative procedures, in making any provision at all for such
preliminary review by the chief state legal officer.

In ascertaining an initiative petition’s eligibility for certification,
the Attorney General must confine his decision to the grounds set
forth in the l&R Amendment, and such grounds may not be
expanded either by the Attorney General or by statute. 1 In two early
cases involving the l&R Amendment, decided in the late 19205, the

Aupreme Judicial Court ruled that a determination by the Attorney
General to grant or to withhold certification of an initiative petition
was “final,” in the absence of evidence of bad faith on his part,
inasmuch as the power to judge whether the “preliminary re-
quirements” of the initiative process had been conferred on him in
unequivocal words. 2However, the Court subsequently modified those
rulings drastically to bring the Attorney General’s action within the
reach of judicial review. Now, aggrieved parties may petition the
Supreme Judicial Court to settle complaints alleging that the
Attorney General committed errors of law in certifying an initiative
petition for filing by its sponsors with the State Secretary. Mn contrast,
while reserving its right of judicial review of such matters, the Court
has declined to negate a refusal by the Attorney General to certify an
initiative petition when he has specified his reasons therefor in the
official record. 4 The Court has been especially forceful in asserting its
authority to entertain cases involving the presence or absence of
“excluded matter” in initiative petition proposals certified by the
Attorney General.5

Referendum Petitions. The l&R Amendment vests no similar
responsibility in the Attorney General to make a preliminary legal
review of referendum petitions prior to the filing of the same with the
State Secretary by their sponsors. The authors of the l&R
Amendment were less interested in giving such duties to the Attorney
General where the referendum is concerned, since it relates only to the

Jihallenge of a law already enacted by the Legislature, and presents

lOpinion uj the Justices, 309 Mass. 631 (1941).

Anderson v. Secretary of the Commonwealth, 255 Mass. 366 (1926); Thompson v. Secretary of Ihi
Commonwealth. 265 Mass. 16 (1928).

IHorton v. Attorney-General, 269 Mass. 503 (1929); Cohen v. Attorney-General. 354 Mass. 384 (1968).

*Howe v. Altornev-General. 325 Mass. 268 (1950).

sHorton v. Attorney-General, 269 Mass. 503 (1929); Howe v. Secretary of the Commonwealth. 320 Mass. 23(1
(1946); Howe v. Attorney-General. 325 Mass. 268(1950); Cohen v. Attorney-General. 354 Mass. 384(1968),



HOUSE - No. 5435 [February100

simpler legal and political issues. Furthermore, fewer restrictions
attach to the exercise of the referendum power, so far as “excluded
matters” go.

Hence, the I&R Amendment follows more conventional con-
stitutional practices in leaving to one forum, the courts, the resolution
of the legality of referendum transactions. For the most part,
litigation arising under the referendum provisions of the l&R
Amendment has related to controversies over whether or not a
challenged statute contained “excluded matter” placing it
referendum attack. 1
Denying Certification of Initiative Petitions on Constitutional
Grounds

In its enumeration of the grounds on which the Attorney General
may grant or withhold his certification of an initiative petition, the
l&R Amendment permits his consideration of the constitutionality of
the measure therein proposed only in terms of its inclusion of
“excluded” or unrelated matters, and its repetition of any measure
qualified for submission to the voters at either of the two preceding
state biennial elections.-

The Supreme Judicial Court has held that a measure proposed in
an initiative petition may be challenged in judicial proceedings prior
to its approval by the people only on the grounds of non-compliance
with the requirements of the l&R Amendment, such as those relating
to “excluded matters.” The Court has declared, further, that the
question as to whether an initiative measure contains provisions at
variance with the Federal Constitution or with other provisions of the
Massachusetts Constitution may be raised in the courts after, but not
prior, to the state election at which that measure is approved by the
electorate. In this latter respect, with the exception indicated, the
Supreme Judicial Court has placed initiative petitions and their
measures on similar judicial footing with bills pending before the
Legislature, the passage of which may not be enjoined judicially, but
which may be challenged after they are incorporated into the
constitution or statute books as the case may be. 1

'Among such cases are: Yam v. Secretary of the Commonwealth. 275 Mass. 365 (19.31): Mt. Washington v.Cook, 288 Mass. 67 (1934); Christian v. Secretary of the Commonwealth, 283 Mass. 98 (1933); Cronin c.
Secretary of the Commonwealth. 299 Mass. 205 (1938); Opinionsof Justices. 254 Mass. I 7 (19261 293 Mass589 (1936). 303 Mass. 615 (1939), and 334 Mass. 765 (1956).
"Const. Amend. Art. XLVIII, The Initiative. Part 11, ss. 2-3.
’Bowe v. Secretary of the Commonwealth. 320 Mass. 230 (1946); Cohen v. A llornn-Oeneral 354 Mass 384
(1968).
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It is therefore possible for an initiative measure to be presented to
the Attorney General, for certification, which conforms to all the
requirements of the l&R Amendment, but which contains possible or
evident violations of other provisions of the Massachusetts
Constitution or of the Federal Constitution, and is yet beyond his
power to “Hag down” via the certification process. Conceivably, he
might attempt to disallow the petition upon the claim that the
measure contained therein was not “in proper form for submission to

people,” a grounds specified in the l&R Amendment. It cannot be
predicted what the judicial consequences of such an action on his part
might be. The Supreme Judicial Court has ruled that apart from the
rejection of initiative measures containing “excluded matters,” there
is no legal test whereby those measures may be held “improper in
form” for submission to the electorate. 1 In common acceptation, the
phrase “proper form” is procedural in its connotation, suggesting the
submission of documents in prescribed formats, with the correct
signatures and other required information, and proposing measures
phrased to amend the relevant constitutional or statutory texts.
Whether the Attorney General may venture beyond this procedural
context to hold an initiative measure to be not yi “proper form” on
the substantive basis of offense to constitutional requirements not
included in the l&R Amendment remains to be determined by the
courts.

Manifestly, if the Attorney General finds “non-I&R” constitutional
defects in a measure accompanying an initiative petition submitted to
him, he can call such flaws to the attention of the sponsors of the
petition and suggest to them the possible pointlessness of proceeding
with the measure as presented. If time permitted, the sponsors could
then withdraw their petition and replace it with one proposing a
measure free of the defects noted by the Attorney General. However,
it is also possible that the petitioners might question the Attorney
General's judgment and insist on their original proposal, particularly

he and they differed in political orientation. In that circumstance,
the initiative process would proceed unless halted by the failure of the
sponsors to secure the numbers of signatures necessary to advance
their measure to the ballot, or by the failure of at least 25% of the
members of the General Court to support that measure in a legislative

'Bowe v. Secretary of the Commonwealth, 320 Mass. 230 (1946), at p. 240.
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constitutional convention (if it be a proposal for a constitutional
amendment). The Supreme Judicial Court has held that the General
Court may not by law authorize the Attorney General to change any
part of the text of an initiative measure submitted to him. 1

Some students of the initiative and referendum argue that if a
review function is to be performed by the Attorney General, his
powers of certification should be extended to reach other aspects of
the constitutionality of proposed initiative measures rather than the
few now specified in the l&R Amendment. In their view, such a
change is essential in the light of decisions of the United States
Supreme Court over the past two decades which have expanded
greatly the scope of the Fourteenth Amendment of the Federal
Constitution and its applicability to state action affecting the rights
and liberties of individuals. From time to time, both the federal and
state courts across the nation have felt it necessary to invalidate on
Fourteenth Amendment grounds initiative and referendum measures
which prevailed in state elections because their declared objectives or
features enjoyed considerable popularity.
Public Hearings by the Attorney General

In furtherance of its proposals for the development of greater
public information about initiative and referendum petitions at an
early stage, the Special Commission on the Initiative and Referen-
dum recommended to the 1932 General Court that -

.the Attorney-General should...(be required to).. .hold a
public hearing upon.. .(each initiative).. .petition, in order to
give the public, opponents as well as proponents, an
opportunity to be heard upon the subject. This would bring
into the open any conflicting views, whereas now only those
proposing the measure have an opportunity to be heard. This
would assist, also, in formulating a clear statement of the
proposal, at the same time making a start toward dis-
seminating information to the voters.

Following the public hearing, the Attorney General should
determine and formulate:

I. The title of the measure.
2. A concise explanatory statement of its purpose and legal

effect.

'ln re Opinions of the Justices. 309 Mass. 631 (1941).
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The title and statement, as formulated by the Attorney
General, should be printed upon the blanks to be circulated
for signatures. Exactly the same title and explanatory
statement should be included in the form placing the measure
upon the ballot... 1

The Special Commission also proposed that the I&R Amendment
be changed to require referendum petitions to be filed with the
Attorney General by their sponsors not later than 30 days after the
challenged statute had become law. If that officer, after public
hearings, found that the petition was “in proper form” and that the
law challenged by the petition was a “proper subject” for referendum,
he would then be required to prepare a “concise explanatory
statement” of the law’s purpose and legal effect, and to certify the
petition for filing with the State Secretary. As in the instance of
initiative measures, the Attorney General’s concise statement would
have been used on the referendum petition blanks, in the Information
for Voters publication, and on the ballot, in reference to the referred
law.2

In connection with the foregoing recommendations, the Special
Commission also proposed that the Attorney General prepare an
explanation of the effect of a “yes” or “no” vote on measures, to be
printed on the ballot. 1

The legislative records do not indicate the arguments which were
offered in opposition to this proposal over 40 years ago. However, it
is likely that critics questioned the value of adding still another step in
the form of public hearings to the already lengthy initiative and
referendum procedures, and of calling upon the Attorney General to
listen to debate, as though he were a court or a legislative body,
within a narrow time limitation.

Subsequently, legislative constitutional conventions of 1941 and
1943, and the electorate in 1944, approved Constitutional Amend-

ment Article LXXIV, which replaced the former requirement that the
J Attorney General prepare a “description” of initiated and referred

measures with a “fair, concise summary” of such measure, to be used
on petition blanks, in the voter information pamphlet, and on the
ballot. However, the General Court has not chosen to follow the

'Special Commission on the Initiative and Referendum, Report. Senate, No. 30 ot 1932, at p. 20. Also at pp,
28-29.
■lhul.: pp. 22. 33-38.
7hid., pp. 21. 36-37,
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Special Commission’s recommendations as to (a) public hearings by
the Attorney General, (b) preliminary legal review by him of
referendum petitions, or (c) a “yes” and “no” effect of vote statement.
Appeals From Actions of Attorney General

Since 1919, at least three proposals for legislative constitutional
amendments have been introduced into the General Court which
sought to authorize judicial or other review of the decisions and
actions of the Attorney General under the l&R Amendment. The first
of these proposals was included in the report of the Special Conil
mission on the Initiative and Referendum submitted in 1932(Senate,
No. 30); and the last two measures were identical bills filed in 1948
and 1949 on the petition of the late Charles H. McGlue, Esq., a
noted expert on election laws (House, Nos. 1213 of 1948 and 1287 of
1949). All three measures were considered by the Joint Committee on

Constitutional Law, which reported the Special Commission
proposal favorably and the two McGlue bills adversely. The three
proposed legislative constitutional amendments were placed on file,
with no further action following.

Special Commission Proposal of 1932. The Special Commission on
the Initiative and Relerendum recommended that Part VII of the
General Provisions of the l&R Amendment be altered to grant
specific authority to the General Court to provide for appeals from
action of the Attorney General. To that end, the Special Commission
measure would have added to Part VII the italicized words indicated
below;

Phis article of amendment to the constitution is self-
executing, but legislation not inconsistent with anything
herein contained may be enacted to facilitate the operation of
its provisions. Such legislation may provide for appeals to
any appropriate tribunalfrom any act, decision or determina-
tion of the attorney general under this article. 1

1 he foregoing change was advocated by the Special Commission
in conjunction with its examination ol the Attorney
responsibilities in regard to the certification of initiative petitions,
and its recommendations that he be required to formulate the titles of
initiative measures, concise statements of the purposes and effects of
initiated and referred measures, statements as to the effects of “yes”

'lbid., Appendix A, p. 39.
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and “no” votes thereon, and analyses ot the ditlerenccs between
original and substitute measures which appear together on the ballot
The Special Commission contended that

It is manifest that.. .(these changes in procedure).. .would
vest a large responsibility in the Attorney General. At present
there is no appeal from his decision as to excluded matters
and other provisions. In view of the considerable power thus
given the Attorney General, it is advisable that some

~ provision for appeal be made from his decision. The
* Legislature should be given constitutional authority to

provide for an appellate body such as the State Ballot Law
Commission. 1

Of course, the assertion that there is no appeal from such decision
of the Attorney General was made in 1932, prior to opinions of the
Supreme Judicial Court - previously discussed herein which have
made his decisions justiciable within certain limits. However, judicial
relief is more easily obtained in relation to a decision of the Attorney
General to certify an initiative petition 2 than in relation to his refusal
to certify the same. 3

McGlue Proposals of 1948-49. The two identical legislative
constitutional amendments proposed in 1948-49 by Attorney Charles
H. McGlue, herein referred to briefly as the “McGlue Bills,” were
concerned with a “gap” in l&R Amendment provisions which appear
to permit an Attorney General to obstruct an initiative petition either
by refusing to give reasons for the non-certification of that petition,
or by doing nothing. At issue now, as then, are the opening words of
the l&R Amendment section relative to the originating of initiative
petitions, which specifies in part that

Such petition shall first be signed by ten qualified voters of
the Commonwealth and shall be submitted to the attorney-
general not later than the first Wednesday of August before
the assembling of the General Court into which it is to be

» introduced, and if he shall certify that the measure.. .(does
* not violate ennumerated l&R Amendment requirements and

is in “proper form”).. .it may then be filed with the secretary

‘lhiJ.. pp. 21-22,
'Horton v. Attorney-General. 269 Mass. 503 (1929); Bone v. Secretaryof the Commonwealth. 320 M,i
(1946); Cohen r. Attorney General. 354 Mass. 384 (1968).
'Howe v. Attorney-General. 325 Mass. 268 (1950).
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of the Commonwealth.. .(The Initiative, Part 11, s. 3; key
words italicised.)

The l&R Amendment makes no specific provision as to the refusal
of the Attorney General to certify an initiative measure, that being
merely the implied opposite side of his specific power to certify.

To remedy this deficiency, the McGlue Bills proposed a legislative
constitutional amendment “defining the duties of the Attorney
General in the origination of initiative and referendum petitions and
taking away from the Attorney General his power to destroy tfA
popular initiative.” That Amendment would have commanded the
Attorney General to certify any initiative petition which he found to
be in proper form and not in contravention of l&R Amendment
requirements as to subject matter. 1 In addition, it would have added
.the following provision to the l&R Amendment section quoted
above:

.In the event the measure does not meet the above
qualifications.. .(as to form, excluded matters, related
matters, etc.)..., the attorney-general shall certify to that
effect and shall set forth in writing his objections to the
measure, and he may, if he so elects, proceed in the supreme
judicial court of the commonwealth in order to determine
whether the measure and title are in proper form for
submission to the people. When either form of certification
has been made by the attorney-general, the petition may then
be filed with the secretary of the commonwealth.2

Thus, the Attorney General would have been obligated to act
positively or negatively on the record. His positive action in certifying
an initiative petition for submission could be challenged in court by
aggrieved parties, under Supreme Judicial Court opinions holding
such certification justiciable. His negative action in certifying such a
petition as unsubmittable would have become the basis of judicial
review sought either by the Attorney General himself under the above
McGlue Bills provision, or by aggrieved parties under authority
judicial precedents. In the meantime, while such litigation was in
process, the sponsors of an initiative petition disapproved by the
Attorney General would have been allow'ed to go forward with the

'House. Nos. 1213 of 1948 and 1287 of 1949. amending Const. Amend. Art. XI VIII. Ihe Initiative. Part 11.

Ihid.
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collection of signatures on their petition for filing with the State
Secretary in December.

Although the titles of the McGlue Bills referred to actions of the
Attorney General in regard to both initiative and referendum
petitions, the constitutional amendment therein proposed made no
further mention of referenda.

Common Cause Proposal of 1974 re Initial Processing of Initiative
0 Petitions.

Origin and Provisions of Proposal
In 1974, Common Cause of Massachusetts, Inc., and Senator John

M. Quinlan of Bristol, Norfolk and Plymouth co-sponsored a
proposal for a legislative constitutional amendment intended to speed
up the processing of initiative petitions by the Attorney General and
the provision of blank petition forms by the State Secretary to
sponsors of such petitions (Senate, No. 1092). This measure would
have revised Section 3 of Part II of The Initiative in the l&R
Amendment to read as set forth below. For ease of understanding,
words which would have been added in the Common Cause-Quinlan
proposal are italicised, while deleted words are shown in brackets;

Such petition shall first be signed by ten qualified voters of
the commonwealth and shall be submitted to the attorney-
general not later than the first Wednesday of the August
before the assembling of the general court into which it is to
be introduced, and if he shall certify that the measure and the
title thereof are in proper form of submission to the people,
and that the measure is not, either affirmatively or negatively,
substantially the same as any measure which has been
qualified for submission or submitted to the people at either
of the two preceding biennial state elections, and that it
contains only subjects not excluded from the popular

g initiative and which are related or which are mutually
dependent, [it may then be filed with the secretary of the
commonwealth] the attorney-general shad file such petition,
with the first ten signatures attached, together with a fair,
concise summary of the proposed measure as such summary
will appear on the ballot, with the secretary of the
commonwealth on or before the Wednesday preceding the
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last Wednesday in August before the assembling of the
general court into which the measure is to be introduced. The
secretary of the commonwealth shall provide blanks for the
use of subsequent signers, and shall print at the top of each
blank [a fair concise summary, as determined by the attorney-
general. of the proposed measure as such summary will
appear on the ballot] said summary together with the names
and residences of the first ten signers. [All initiative petitions,
with the first ten signatures attached, shall be filed with the
secretary of the commonwealth not earlier than the first
Wednesday of the September before the assembling of the
general court into which they are to be introduced, and the]
The remainder of the required signatures shall be filed with
the secretary of the commonwealth not later than the first
Wednesday of [the following] December, before the assembl-
ing of the genera! court into which the measure is to he
introduced.

Senate, No. 1092 was referred to the Joint Committee on the
Judiciary, which held a public hearing upon that bill on March 14,
1974. It died when the 1974 General Court prorogued without having

received a report from that Committee.
Arguments For and Against Proposal

Proponent Purposes and Views. In discussions with the Legislative
Research Bureau staff, representatives of Common Cause and of
Senator Quinlan explained that the primary purpose of Senate, No.
1092 of 1974 was to guarantee that persons circulating an initiative
petition will have at least three months to gather the number ofvoter
signatures necessary to permit that petition to be filed with the State
Secretary in December. Proponents of Senate, No. 1092 contended
that records of the debates in the 1917-19 Constitutional Convention
make it clear that the authors of the l&R Amendment intended to
assure a 90-day time period for such signature-gathering efforts.

Advocates of this measure pointed out that Section 3 of Part 11 of'
The Initiative in the l&R Amendment requires the first ten signers of
an initiative petition to file it with the Attorney General “not later
than” the first Wednesday in August, but is silent as to when the
Attorney General must complete his review of the petition, determine
whether or not it may be certified, and prepare the summary of the
initiative measure. It says only that petitions so processed and
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certified must be filed with the State Secretary by the first Wednesday
of September.

Sponsors of Senate, No. 1092 complained that, in consequence,
long delays can occur between the time when an initiative petition is
presented to the Attorney General and the time when the State
Secretary provides the petitioners with the printed blank forms which
are to be used in collecting signatures. Common Cause contended
that such delays were a factor in that organization’s failure to obtain

Athe number of signatures needed for an initiative measure sponsored
by it in 1973 in relation to political campaign reform.

Similarly, initiative petition blank forms were not available to the
Committee to Reform the Election Laws until September 21, 1973,
thus leaving that organization about two months and one week in
which to gather signatures in support of an initiative measure
sponsored by it.

Without changing the requirement of filing with the Attorney
General by the first Wednesday of August, proponents of Senate, No.
1092 sought to impose upon him an obligation to complete his action
on an initiative petition within two weeks’ time; and-he rather than
the petitioners, would become responsible for transmitting the
certified petition to the State Secretary. That document would have
to be in the State Secretary's hands by the next to last Wednesday of
August rather than the first Wednesday of September, as is now
required. Advocates of Senate, No. 1092 believed that a week to ten
days' time would be sufficient for the printing of petition blank forms
by the Department of The State Secretary. Hence, initiative petition
sponsors would have the three months of September, October, and
November in which to gather signatures. The failure of either the
Attorney General or the State Secretary to conform to this time-
schedule would provide grounds for an appeal to the courts alleging a
violation of the constitutional rights of the petitioners.

Opponent Views. Senate, No. 1092 of 1974 does not appear to have
M generated much opposition. However, state election officials with

whom the Legislative Research Bureau staff discussed that measure
agreed with it in principle, but did not believe that it left enough time
to the Attorney General or the State Secretary to perform their
respective tasks. Such critics questioned whether two weeks would be
enough time for the Department of the Attorney General to scrutinize
initiative proposals thoroughly, particularly if more than one
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initiative petition were filed in the same period. Furthermore, they
felt that at least two weeks should be allowed to the State Secretary’s
Department for the printing of petition blanks; on this score, slate

election officials cited the technical and contracting difficulties
encountered by that Department since the closing of the Wright and
Potter Printing Company, former state printers.

Hence, such authorities suggested that it would be more practical
to require initiative petition sponsors to submit their petitions to the
Attorney General in the middle or latter part of July, with a
corresponding adjustment of the date for filing the certified petition
with the State Secretary.

Eliminating Requirement That Attorney General
Certify Initiative Petitions

An obvious alternative to proposals that the Attorney General’s
powers and duties relative to the certification of initiative petitions be
revised, is that he be freed entirely of that responsibility. An
examination of the legislative record by the Legislative Research
Bureau staff failed to reveal any formal proposals of that latter nature
to the General Court in recent years; however, any balanced
presentation must consider the possibilities.

As has been noted earlier in this Chapter, the authors of the l&R
Amendment had inserted the requirement of the review and
certification of initiative petitions by the Attorney General, because
they wanted the services of his “legal mind” in intercepting
substantively invalid initiative measures before such could reach the
ballot. To the delegates to the Constitutional Convention of 1917-19,
this arrangement made much sense, since they had also decided to
make the Attorney General responsible for preparing the digest of
initiative measures and referred acts to go on petition forms, in the
voter information materials, and on the ballot. Delegates were
mindful that as an elected officer, the Attorney General would be
answerable to the electorate for any arbitrary exercise of his review
powers which offended the public sense of fair play. In contrast,
many labor and other liberal delegates were reluctant to give the
courts any specific duties in relation to initiative and referendum
petitions, because of the tendency of such delegates to regard the
conservative judiciary as a bastion of “reaction.”
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With the passage of more than half a century, and with the
evolution of judicial review of initiative and referendum matters, the
question now arises as to whether that 1917 logic remains valid either
technically or politically. Certain “negative” arguments come to
mind.

First, it may be noted that Massachusetts is unique in requiring the
state Attorney General to pass upon the validity of initiative petitions
before they may be filed with the Secretary of State. 1 In the other
states with initiative and referendum procedures, petitioners proceed
at their own risk and arc responsible for obtaining the advice of their
own legal counsel as to the conformance of their petition to
procedural and substantive requirements of the state constitution and
laws.

A second possible criticism is that the l&R Amendment errs in
calling upon the Attorney General to perform a function more
appropriate to the judiciary under the concept of separate legislative,
executive and judicial powers. He -is required to pass upon the
compliance of initiative measures within certain specific con-
stitutional standards and prohibitions, and this “judicial” duty is
couched in terms which make it difficult for the courts to ascertain
where his authority ends and their judicial review powers begin. To
some extent, this may involve certain “wasted motion” on the
Attorney General’s part, inasmuch as he may be unsure as to whether
his decision will be sustained by the courts on appeal. From such a
viewpoint, it would be simpler and more consistent with traditional
practice to leave all questions of the constitutionality of initiative and
referendum petitions to the original jurisdiction of the Supreme
Judicial Court. This approach would leave to the Attorney General
only his summary-writing duty, a suitable “executive” task.

Thirdly, it may be argued that review by the Attorney General not
only adds unnecessarily to his work, but that it is inconsistent with
the intent of the l&R champions of 1917 to provide a means for by-
passing partisan political barriers to present issues to the public on
their own merits. An elected Attorney General does not enjoy an
appointed, life-tenured judge’s opportunity to evaluate highly
controversial measures solely on their legal merits. As a political

'ln California, the Attorney General’s constitutionally-mandated duty titles for, and summariesof. measures
placed on the ballot (Calif., Const., Art. IV, s. 24d).
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leader as well as a member of the bar, the former must consider the
political consequences to himself if the right decision legally happens
also to be contrary to a party commitment or to views held
passionately by well-organized, polilically-active groups. In such
circumstances, the temptation to “pass the buck” to the courts could
be considerable.

Finally, the Attorney General’s review may be seen as unnecessary
in relation to initiative measures, since, under the indirect initiative
system of Massachusetts, these measures must be considered unik
acted upon by the General Court which has its own competent
staff and which has, in addition, the power to seek advisory opinions
of the Supreme Judicial Court as to the constitutionality of any
matter pending on the legislative calendar.

Increasing Time Allowed For Collecting Signatures

Special Commission Proposal of 1967
In 1967, the Special Commission on the Revision of the

Constitution, which had been created by a resolve of 1962 (c. 88),
submitted to the General Court its Final Report which dealt
exclusively with means of improving the l&R Amendment and with a
proposed legislative constitutional amendment requiring popular
constitutional conventions at 20-year intervals (Senate, No. 1245).'

Among the proposals advocated by the Special Commission was
one which would have increased from three to six months the time
allowed to circulators of initiative petitions to gather the number of
signatures necessary to qualify their petitions for submission to the
General Court.-’ The Special Commission proposed that the
additional three months (i.e. an extension to the first Wednesday
March) be tacked on at the end of the present filing time schedule
which is the first Wednesday of December, rather than by starting
that schedule three months earlier than now.

CHAPTER VIII.
INITIATIVE AND REFERENDUM PETITION SIGNATURE

REQUIREMENTS

For commission membership, sec page 24 of this report
'Special Commission on the Revision of the ConstitutionAppc^0

B
maTpon2r 'hC RCViS '°n ° f ‘he C°nStitU,ion- n"UI Nl' <245 of 1%7. 73 PP
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In explanation of this proposed change the Special Commission
stated that:

Experience with the operation of the Forty-eighth
Amendment as amended with respect to initiative
amendments indicates the advisability of making certain
other amendments. Specifically, the requirement that the
signatures needed to place the matter before the general court
by three .

. . percent of the total vote cast for Governor at
the preceding state election was placed in the Constitution by
the Eighty-first Amendment in 1950. The original require-
ment was the signature of twenty-five thousand qualified
voters at that stage. With the constant increase in the popular
vote for Governor, the actual number of signatures required
has increased enormously since the drafting of the Forty-
eighth Amendment by the Constitutional Convention in
1917 . . . If there is reluctance to decreasing the number of
signatures required for a popular initiative, at the very least
there should be alleviation of the unrealistically short time
allowed for the collection of the large number of
signatures . .

.
(now required) . . .

Under the present procedure, . . . (once the Attorney
General has certified an initiative petition) . . . the
Secretary of State cannot officially begin the printing of the
signature forms . . . (i. e. petition blanks) . . . required for
the three .

.
. percent of the vote for Governor until the first

Wednesday of September and even if the printing is done
immediately (an unrealistic expectation) the Constitution
allows only until the first Wednesday of December for the
collection of the large number of signatures. By virtue of
statutes passed concerning the certification of the signatures,
in accordance with enabling provisions in the Constitution
itself, the time for circulating the petitions is even less than
these three months. The so-called “raw signatures” must be
submitted to the registrars of voters in cities and towns other
than Boston seven days preceding the first Wednesday in
December and in Boston by special law fourteen days before
the first Wednesday in December. Thus, it is fair to say that

I

there is considerably less than three months available for the
gathering of the large number of signatures

.
. .
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1 his report proposes . . , moving . . . (the). . . filing
date from . . . December to .

. . March. Sufficient time
would remain for legislative committee consideration prior to
the May Joint Session

The revision proposed by the Special Commission affected both
initiative petitions for constitutional amendments and initiative
petitions for laws, even though only the former were mentioned in the
above discussion. No increase in the time allowed for gathering
signatures on referendum petitions was recommended by the
Commission.

The report of the Special Commission on the Revision of the
Constitution was referred to the Joint Committee on Constitutional
Law for consideration. After being discharged automatically from
that Committee with an adverse report under Joint Rule 10, the
report of the Special Commission died when the Senate did not
concur with a vote by the House of Representatives to recommit that
document to committee. There were no public hearings on the
proposals of the Special Commission.

Rcinlroiluction of Proposal in 1971
Subsequently, in 1971, the foregoing proposal was reintroduced

into the General Court by Senator William M. Bulger of Suffolk, a
former member of the Special Commission on the Revision of the
Constitution, on the petition of Mr. Elwyn E. Mariner of Arlington
(Senate, No. 624).

It was given a public hearing before the Joint Committee on the
Judiciary, at which proponents advanced the arguments previously
offered by the Special Commission in its 1967 report. Some
opponents questioned the need for granting sponsors of initiative
petitions as much as three additional months for the collection of
signatures, when the “intrusions” upon the three-month period now
allowed for signature gathering, attributable to printing delays and
the presubmission of signed forms to local registrars of voter fo«|
verification, amount at the most to about four weeks. Other
opponents contended that if additional signature-gathering time were
to be granted, it should be achieved by starting the initiative process
earlier, so that the traditional deadline of the first Wednesday of

'//>/</.. at pp. 20-21
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December for filing measures with the Legislature would be
preserved. Finally, there were opponents who felt that we 11-organized
initiative petition signature drives could and do succeed within
the existing constitutional time limitations, even allowing for the
delays cited by proponents of Senate, No. 624.

Thereafter, the Joint Committee on the Judiciary recommended to
both branches of the General Court that the legislative constitutional
amendment proposed in Senate, No. 624 of 1971 “ought not to pass”.

the measure was then placed on file without further
legislative action.

1974 Proposal by Citizens for Participation in Political Action
Rather than change the l&R Amendment itself. House, No. 1398

of 1974, co-sponsored by the Citizens for Participation in Political
Action, Representative John A. Businger of Brookline and
Representative (now State Secretary) Paul H. Guzzi of Newton,
sought by statutory means to curb the erosion of time available for
signature-gathering attributable to state administrative delays.
Among other things, House, No. 1398 would have required the State
Secretary to make printed initiative and referendum petition forms
available, for use in signature-collecting, on or before the Twelfth
Tuesday preceding the final date (the first Wednesday in December,
in the instance of initiatives) for filing such completed forms with
him. 1

House, No. 1398 was referred to the Joint Committee on Election
Laws which, after a public hearing, recommended enactment of a
redrafted version of the measure which did not change its
requirements as to l&R petitions (House, No. 5471). This measure,
approved by the House of Representatives on March 14, 1974 and by
the Senate on March 25, 1974, was later recalled from the Governor
by the Senate which let it die without further legislative action. This
outcome is attributed to objections by officials of the Department of

State Secretary who complained that the proposed law would
leave the Department with insufficient time in which to get initiative
and referendum forms printed. In the case of initiative petitions, the
forms would have to be in print on or about September 15th.

House. No. 1398 of 1974 proposed amendment to (i.l e. 53, ss. 20. 22A and 4
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Under existing Election Law provisions, l the filing of initiative and
referendum petitions with local registrars of voters for verification
and certification of voter signatures thereon is subject to the same
“time” requirements governing the filing ot nomination papers of
candidates for public officers. The law relating to the latter
nomination papers specifies, in part, that:

Every nomination paper of a candidate for a state or a city
or town office shall be submitted to the registrars of the city
or town where the signers appear to be voters on or betore
five o’clock in the afternoon of the seventh day preceding the
day on which it must be tiled with the state secretary or the
city or town clerk; and certification of nomination papers of
candidates for state office shall be completed no later than
twenty-four hours before the final hour for filing said papers
with the state secretary

.

.
.

(G.L. c. 53, s. 7).
Senate, No. 923 of 1974, introduced by and on petition of Senator

John M. Quinlan of Bristol, Norfolk and Plymouth, proposed
revisions to the State Election Law designed to accelerate the
certification process in order that the sponsors of such petitions
would have more time in which to collect all the certified petitions
from across the Commonwealth for deposit with the State Secretary.
Under this bill, petitioners would have been required to submit their
signed initiative or referendum petitions to the registrars of voters one
day earlier (i.e. eight days prior to the date for filing the same with the
State Secretary) and the registrars of voters would have been obliged
to complete their signature certification task 24 hours sooner (i.e. 48
hours before the final hour prescribed for filing the petitions with the
State Secretary).

To accomplish these objectives, the above bill proposed to rewrite
the relevant State Election Law provision as set forth below, new
words being italicized and deleted words being shown in brackets:

I he provisions ol law relative to the signing of nomination
papers of candidates for state office, and to the identification
and certification of names thereon and submission to the
registrars ol voters therefor, shall apply, so far as apt, to the
signing ol initiative and referendum petitions and to the

Certification of l&R Petition Signatures by Local Registrars of
Voters

22A'O.L c. 53
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identification and certification of names thereon [.and, except
as otherwise provided, to the time of their submission to the
registrars.]; provided, however, that every initiative or
referendum paper shall he submitted to the registrars of the
city or town where the signers appear to he voters on or
before five o'clock in the afternoon on the eighth da\
preceding the day on which it must he filed with the Secretary
of the Commonwealth: and certification of such papers shall
he completed no later than forty-eight hours before the final
hour for filing said papers with the Secretary of the
Commonwealth. Registrars shall receipt in writing for each
initiative or referendum petition submitted to and received by
them, and shall deliver such petitions only on receiving
written receipts therefor. Objections that signatures appear-
ing on an initiative or referendum petition have been forged
or placed thereon by fraud and that in consequence thereof
the petition has not been signed by a sufficient number of
qualified voters actually supporting such petition, as required
by the constitution, may be filed with the state secretary not
later than five o’clock in the afternoon of the thirtieth week
day succeeding the last day for filing such petition. The state
secretary shall refer the same to the state ballot law
commission, which shall investigate the same, and for such
purpose may exercise all the powers conferred upon it relative
to objections to nominations for state offices, and if it shall
appear to said commission that the objections have been
sustained it shall forthwith reject the petition as not in
conformity with the constitution and shall notify the state
secretary of its action. (G.L. c. 53, s. 22A).

Of course, by requiring the circulators of initiative and referendum
petitions to present them to local registrars for certification of their
signatures one day earlier. Senate, No. 923 would have reduced the

-total time available to those circulators for signature-gathering by
*one day.

A public hearing on Senate, No. 923 was conducted by the Joint
Committee on Election Laws on April I, 1974. At that hearing,
proponents noted that under present law it is incumbent upon
persons who file petition papers lor certification by the local
registrars of voters to reclaim them and deliver them to the State
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Secretary. If these local registrars take until the last minute to

complete their certification of signatures, the petitioners will have
only 24 hours in which to assemble the certified petition forms from
all over the Commonwealth and to file them with the State Secretary
by the first Wednesday of December, in the instance of initiative
petitions, or by the 90th day following the effective date of a law
being challenged ron referendum. Proponents complained of
difficulties experienced recently by civic groups, such as the
Committee to Reform the Election Laws, in reclaiming their certified
petitions in time from local registrars of voters in some communities.
Records of the Joint Committee on Election Laws indicated no
opposition to Senate, No. 923 at that time.

Reported favorably into the Senate by the Joint Committee on
Election Laws, Senate, No. 923 was referred to the Senate Committee
on Bills in Third Reading on April 18, 1974. There it died when the
General Court prorogued on August 3, 1974, without a report from
that Committee.

Circulation of l& R Petitions by Organizations

Since the l&R Amendment was last altered in 1950, two important
proposals have been made to the General Court with a view to
preventing abuses of the Amendment’s signature machinery.

Grinnell Proposal of 1951
The first of these proposals was introduced into the Senate in 1951

on the petition of the late Frank W. Grinnell, Esq., an outstanding
authority on Massachusetts constitutional law and long-time
Secretary of the Judicial Council (Senate, No. 78). Mr Grinnell was
concerned with the fact that the l&R Amendment requires the State
Secretary to “provide blanks for the use of subsequent signers” of
initiative and referendum petitions without specifically saying to
whom they shall be so furnished. 1

Accordingly, Mr. Grinnell proposed a legislative constitutional
amendment to the l&R Amendment which would have revised each
relevant sentence in the l&R Amendment to read. “ The secretary of
the commonwealth shall provide the first ten signers with blanks for
the use of subsequent signers”. Thus, the first ten signers of initiative

'Const. Amend. Art. XLVIII: The Initiative, Part 11. s. 3; The Referendum. Part 11, ss. 3 and 4
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and referendum petitions would become responsible for obtaining
their petition blanks from the State Secretary and distributing the
same to workers in their signature-gathering organizations.
Presumably, persons not included among the first ten signers and not
associated with them would no longer have been able to obtain and
circulate petition forms of this character.

Senate. No. 78 of 1951 was reported favorably by the Joint
Committee on Constitutional Law on March 19, 1951, and was
placed on file without further action by the General Court.

Quinlan Proposal of 1974
The most recent of the two measures in this group was Senate, No.

928 of 1974, introduced by and on petition of Senator John M,

Quinlan of Bristol, Norfolk and Plymouth as one of a package of
election reform bills proposed by him on the basis of experiences with
I&R procedures encountered by his Committee to Reform the
Election Laws in circulating petitions for an initiative law relative to
political contributions and expenditures. 1 In that year Senator
Quinlan was also the Republican candidate for State-Secretary.

Senate, No. 928 proposed to strike the second sentence of Section
22A of Chapter 53 of the General Laws, quoted in full earlier herein,
and to substitute therefor the two following sentences, in which
italicized words are new and deleted words are bracketted:

Registrars shall receipt in writing for each initiative or
referendum paper [petition] submitted to and received by
them, and shall deliver such papers [petitions] only [on
receiving written receipts therefor,] upon the surrender ofsaid
receipts or upon presentation ofa proper letter ofauthoriza-
tion from the non-elected political committee organized
under Section 4 of Chapter 55 to favor the initiative or
referendum measure. Such a letter of authorization shad
specify by title the measure involved, shad he signed by the
chairman of said committee and shad be notarized. Upon
presentation of such a letter, registrars shad deliver ad
relevant papers in their possession, noting on the letter the
paper or papers so delivered. The registrar shad have the
bearer of such letter countersign the notation and shad retain
the annotated letter as a record and receipt.

Initiative petition in House. No. 5300 of 1974; law enacted by people as Acts ol IV/4. c. K59,
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Senate, No. 928 was referred to the Joint Committee on Election
Laws, which held a public hearing thereon on April 1, 1974. At that
hearing, proponents of this hill complained that while the present law
requires local registrars of voters to give receipts to individuals
submitting initiative or referendum petition forms for signature
certification, there is no statutory provision as to who may collect the
certified petition form on behalf of the organization conducting the
signature drive if 'any person holding such a receipt dies or
disappears. To avoid such a loss of certified petition forms to
circulating organization, proponents urged passage of this law
allowing collection of such petitions by the circulating organizations
responsible for them. No opposition testimony was recorded before
the legislative committee.

Thereafter, the Joint Committee on Election Laws reported
Senate, No. 928 favorably into the Senate, which referred that bill to
its Committee on Bills in Third Reading on April 18, 1974. The
measure died when the General Court prorogued without a report by
the latter Committee.

Gubernatorial Election Aspects of l&R Petition Signature Require-
ments

As revised by Constitutional Amendment Article LXXXI of 1950,
the l&R Amendment establishes its signature requirements for
initiative and referendum petitions in terms of given percentages of
“the entire vole cast for governor at the preceding biennial state
election”. Later, in 1964, the Constitution of the Commonwealth was
further amended to establish a four-year term of office for the
Governor and other “constitutional officers”, effective with the 1966
state biennial election (Amend. Art. LXXXII). However, that 1964
constitutional amendment neglected to change the relevant
provisions of the l&R Amendment to reflect the fact that thenceforth
there were to be gubernatorial contests only at every other state
biennial election. i

1 hus, narrowly speaking, it might be argued that as “interguber-
natorial state biennial elections witness no gubernatorial choice,
they must (a) either produce an l&R signature requirement of zero
percent or, alternatively, (b) limit such initiative and referendum
petition tilings to the interval between a gubernatorial election and its
immediately following non-gubernatorial election. It is doubtful that
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either of these exteme interpretations will find favor with the courts.
However, an untidy problem of language remains.

One solution would be simply to amend the I&R Amendment to
require petition signature percentages to be computed on the basis of
“the entire vote cast for governor at the last state biennial election at
which a governor was elected”. Such a corrective proposal had not
been introduced into the General Court through the 1974 session.

However, an alternative solution basing the initiative and
referendum petition signature requirement on the size of the
congressional vote cast in “non-gubernatorial” state biennial elections
was proposed in 1972 by Representative Edward M. Dickson of
Weston (House, No. 2825). That proposed legislative constitutional
amendment would have added after the words “the entire vote cast
for governor at the preceding biennial state election” in the l&R
Amendment, wherever the same appear, the words “or of the entire
vote cast for congressman if the office of governor did not appear
upon the ballot at said preceding biennial state election”.

Reported favorably by the Joint Committee on Election Laws on
February 10, 1972, House, No. 2825 was placed on file, without
further legislative action.

Increasing Number of Signatures Required on l&R Petitions

Effects of 1950 Constitutional Amendment
Prior to the ratification of Constitutional Amendment Article

LXXXI of 1950, the l&R Amendment mandated the following “flat
number” requirements as to the number of valid voter signatures
necessary to effectuate voter petitions; (a) initiative proposals for
constitutional amendments, 25.000; (b) initiative proposals for laws,
20,000 to place the measure before the General Court, with an
additional 5,000 being necessary to put the measure on the ballot if
not enacted by the General Court; (c) petition for the suspension of a
law and a referendum thereon, 15,000; and (d) petitions for a
referendum on either an emergency law or a law the suspension of
which is not requested, 10,000.

The 1950 revision of the l&R Amendment, fixing these signature
requirements as a percentage of the entire vote cast for governor at
the preceding state biennial election, greatly increased the number of
signatures required to place measures on the ballot by voter petition.
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In terms of the-total vote of 1,854,799 cast for all candidates lor
governor at the 1974 state biennial election, these signature
requirements currently are as follows:

Type of Number of
Petition Percent Signatures Needed

Initiative Petition;

%
For constitutional amendment .... 3% 55.644

For law:
(a) To file with State Secretary . . . 3% 55,644
(b) To put on ballot if not en-

acted by General Court .... 1/2of I % 9,274

Referendum Petition Law:

(a) If suspension of law is
also requested 2% 37,096

(b) Otherwise 1-1/2% 27,822

Arguments For and Against Increased Signature Requirement
In discussions with the Legislative Research Bureau staff, some

legislators and others expressed the view that the percentage of
signatures required above should be increased, though no specific
suggestions as to particular higher percentages were advanced.

Advocates of a larger signature requirement note that
Massachusetts imposes low signature requirements compared to
other I & R states, as indicated in the following Table 6. When
compared with those states with the indirect initiative only,
Massachusetts percentage requirements are the lowest in the Union,
with percentages of from 5% to 10% prevailing in other states of
category (Me. and Nev., 10%; S.D., 10% on constitutional
amendments; Mich, and Wash., 8%; Ohio, 6%; S.D. and Utah, re
statutes, 5%). Massachusetts practices as to ballot questions at the
local level are also cited as a justification for increasing the numbers
of voter signatures on statewide initiative and referendum petitions;
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Petition Signature RequirementLocal Petition

1. Election of charter commis
sion under Home Rule Amend
ment to Constitution (Art. LXX
XIX)

15% of voters residing in city or
town at time of last state election.

2. Adoption of optional plan (A
0) of city government (G.L. c. 43
s. 7)

10% of voters at preceding state
election.

3. Adoption of optional plan of 10% of registered voters
city or town government under
G.L. c. 43 B, s. 12A

4. Adoption of optional plan of
representative town meeting
government (G.L. c. 43A, s. 2)

5% of registered voters

8% to 15% of registered voters,
depending on circumstances
specified in law.

5. Initiative for passage of
measure by city council or school
committee in Plan A-L cities
(G.L. c. 43, ss. 39-40)

6. Referendum re vote by city 12% of registered voters
council or school committee in
Plan A-L cities (G.L. c. 43, s. 42)

Opponents of any increase in the signature percentage re-
quirements of the 1 & R Amendment regard such a step as a
diminution of the rights of the voters, contrary to the spirit of the I &

System and the liberal political principles of Massachusetts. They
assert that the higher signature requirements of other 1 & R states are
an effort to curb abuses which, in Massachusetts, are prevented by
other procedural requirements of the I & R Amendment. Such
opponents consider “local petition” comparisons inapposite, since the
prescribed percentages apply to much smaller populations of legal
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voters and are designed to discourage the cluttering of the local ballot
by action of very small groups. Opponents see no evidence of an
“excessively frequent” appearance of initiated and referred measures
on the state ballot which would justify an increase in 1 & R signature
requirements.

DIG Direct Initiative for VG —Computed as percent of
Constitutional Amendments voters who voted for

governor in preceding
gubernatorial election.

DIS Direct Initiative for Laws
11C Indirect Initiative for

Constitutional Amendments VE —Computed as percent of
US Indirect Initiative for l^aws voters who voted in

preceding general election
Ref. Referendum

DIS 10% of voters (VG), including signatures in 2/3 of
state election districts.

A taska:

(VG); same condition.Ref. 10% of voters

Arizona: DIC 15% of voters (VG)
(VG)
(VG)

DIS - -10% of voters
Ref. 5% of voters

Arkansas: DIC 10% of voters (half from 15 counties),
(half from 15 counties),
(half from 15 counties).

DIS - 8% of voters
Ref. 6% of voters

California: DIC - 8% of voters (VG)
(VG)
(VG)

DIS 5% of voters
Ref. 5% of voters

Colorado: DIC 8% of voters, computed as percent of votes cast for
state secretary in preceding general election.

DIS 8% of voters, computed likewise.
Ref. 5% of voters, computed likewise.

Table 6. Numbers of Signatures Required on Initiative
and Referendum Petitions in 25 Other States in 1975

Abbreviations



1975) HOUSE - No. 5435 125

Florida: DIG 8% of voters, computed as percent of votes cast in
preceding state election in which presidential
electors were chosen; to include 8% of such vote in
each of 1/2 of state’s congressional districts.

Idaho: DIS 10% of voters (VG)
Ref. 10% of voters (VG)

DIG 8% of voters (VG)Illinois:

Kentucky: Ref. 5% of voters (VG)

lIS 10% of voters (VG)
Ref. 10% of voters (VG)

Maine:

Ref. 3% of voters (VG); no more than half of signers
to be residents of Baltimore or of any one
county. Referendum on special law re Baltimore or
any one county; 10% of registered voters of said
city or county.

Maryland:

DIG 10% of voters (VG).
US 8% of voters (VG).
Ref. - 5% of voters (VG).

Michigan:

DIG 8% of voters in each of 2/3 of state’s congres-Missouri:
sional districts (VG).

DIS 5% of said voters (VG).
Ref. 5% of said voters (VG).

DIG 10% of voters (VG); signatures must include atMontana:
least 10% of voters in each of at least 2/5 of
state’s representative districts.

DIS - 5% of voters (VG); signatures must include at
least 5% of voters in each of at least 1/3 of

9 state’s representative districts.
Ref. 5% of voters (VG); same condition as for DIS.

DIG - 10% of voters (VG); signatures to include at leastNebraska.
5% of voters in each of 2/5 of state’s counties.

DIS 7% of voters (VG).
Ref. 5% of voters (VG); signatures to include 5% of

voters in each of 2/5 of state’s counties.
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Nevada: 10% of voters (VE) in not less than 3/4 of
counties; signatures also to equal 10% of voters
statewide (VE).

DIG

US Same.
10% of voters (VG)Ref.

Ref. Not Requesting Suspension of Law. 10%ofvoters
(VE, including at least 10% of such votes cast in
each of 3/4 of state’s counties).

New Mexico:

Requesting Suspension of Law. Same formula as
above, only with 25% instead of 10% requirement.

Ref.

DIG
DIS
Ref.

20.000 voters.
10.000 voters.
7,000 voters.

No. Dakota:

10% of voters; 1/2 of required percent to be
obtained in 1/2 of state’s counties as percentage
of each county’s electors.

Ohio: DIG

US 3% of voters, to present to Legislature;
additional 3% to force to ballot if not enacted;
same county requirements as above.

Ref.

DIG

6% of voters; same county requirement as above.

Oklahoma: 15% of voters, computed as percent of votes cast
at last general election for state office which
received the highest total vote.

DIS
Ref.

8% of voters
5% of voters

computed likewise,
computed likewise.

Oregon: 8% of votersDIC
DIS
Ref.

(VG).
(VG).
(VG).

6% of voters
4% of voters

So. Dakota: 11C
US

10% of voters
5% of voters
5% of voters

(VG).

Ref.

Utah: DIS 10% of voters
US 5% of voters: to include signatures of residents

state’s counties.in majority of
Ref. 10% of voters (VG).
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Washington: DIS 8% of voters (VG).
lIS - 8% of voters (VG).
Ref. - 4% of voters (VG).

Wyoming: DIS 15% of voters (VE); signatures to be of residents
in 2/3 of state’s counties.

Ref. -15% of voters (VE); same condition.

Removing Limitation on Number of Signatures Collected in One
County

Repeal Proposals of 1946-74
Through the 1974 session, at least six proposals for legislative

constitutional amendments have been introduced into the General
Court, calling for the repeal of Part II of the General Provisions of
the I & R Amendment, which provides that “not more than one-
fourth of the certified signatures on any petition shall be those of
registered voters of any one county”. These proposed legislative
constitutional amendments and their authors include:

House, No. 1081 of 1946. Petition of Representatives
Patrick J. McDonough of Boston and Joseph B. Harrington
of Salem. This measure was placed on file after the Joint
Committee on Constitutional Taw recommended that it
ought not to pass. No further legislative action followed.

House. No. 4285 of 1972. Petition of Representative John
A. Businger of Brookline. Reported favorably by the Joint
Committee on Election Laws. This bill was placed on file
without further legislative action.

House, No. 615 of 1973. Petition of Representative John
A. Businger of Brookline. Favorably reported by the Joint
Committee on Election Laws, House, No. 615 was placed on
the agenda of a legislative constitutional convention which
considered it, gave preliminary approval, and ordered the
measure to a third reading on July 25, 1973. However, the
legislative constitutional convention adjourned without
further acting on this proposal.

House, No. 5316 of 1973. Petition of Representative John
J. Finnegan of Boston. This measure was referred to the Joint
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Committee on the Judiciary which held a hearing thereon,
but which never reported the proposal to the floor of the
General Court.

House, No. 3717 of 1974. Petition of the Citizens for
Participation in Political Action and of Representative John
A. Businger of Brookline. Reported favorably by the Joint
Committee on Election Laws on April 22, 1974, House, No.
3717 was placed on file and not further considered.

Senate, No. 922 of 1974. Petition of Senator John M.
Quinlan of Bristol, Norfolk and Plymouth. Its legislative
history was identical to that of House, No. 3717 of 1974.

Of the six repeal measures above, the latter five were introduced by
their sponsors with a view to bringing the 1 & R Amendment into
conformity with the Fourteenth Amendment of the United States
Constitution as interpreted by the United States Supreme Court.

The requirement in the 1 & R Amendment that no more than 25%
of the certified signatures on an initiative or referendum petition be
those of voters resident in the same county was intended, by the
Popular Constitutional Convention of 1917-19, to compel sponsors
of such a petition to show a statewide basis of support for their
proposal, and to discourage the invocation of 1 & R procedures
statewide by groups whose membership and interests were confined
substantially to one area of the state, such as metropolitan Boston.
Similar logic governed the insertion of “county restrictions” or like
area limitations on signature-gathering in the I & R provisions of
other states.
U.S. Supreme Court Opinion in Illinois Case in 1969

However, in the case of Moore v. Ogilvie in 1969, the United States
Supreme Court held violative of the Equal Protection of the Laws
Clause of the Federal Fourteenth Amendment an Illinois statute
which required nominating petitions of independent candidates for
state office to be signed by at least 25,000 voters of the state, including
200 voters in each of 50 of the 102 Illinois counties. 1 The Court
that the Illinois law applied a rigid, arbitrary formula to sparsely-
settled counties and populous counties alike, discriminated against

'394 U.S. 814 (1969),
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residents of populous counties in favor of rural sections, and lacked
the equality to which the exercise of political rights is entitled under
the Fourteenth Amendment. The Court declared that -

It is no answer to the argument under the Equal Protection
Clause that this law was designed to require statewide support
for launching a new political party rather than support from a
few localities... The idea that one group can be granted
greater voting strength than another is hostile to the one man.
one vote basis of our representative government.

Under this Illinois law the electorate in 49 of the counties
which contain 93.4% of the registered voters may not form a
new political party and place its candidates on the ballot. Yet
25,000 of the remaining 6.6% of registered voters properly
distributed among the 53 remaining counties may form a new
party to elect candidates to office ...

In the opinion ofthe sponsors of legislative amendments to remove
the “county restriction” from the 1 & R Amendment, and in the
judgment of the Joint Committee on Election Laws and legislative
counsel, Moore v. Ogilvie is applicable to signature requirements
governing initiative and referendum petitions.
Implications of U.S. Court Ruling for Massachusetts

The Massachusetts I & R Amendment “county restriction”
provision is less offensive to the Fourteenth Amendment than the
Illinois law in one respect. It does not require a specific minimum
number of signatures to be collected in each county (14), or even in as
many as half (7) of the counties of the state. Conceivably, the required
number of signatures could be gathered at the rate of 25% of the total
in only four urban counties. However, unlike the Illinois law which
required a “floor” of at least 200 signatures to be obtained in each of
half of the state’s counties, the Massachusetts constitutional clause
operates more directly to place a “ceiling” on signatures obtainable in
any one county. Hence, it operates directly to deny residents of

#populous counties an equal right of petition. Once the 25% ceiling on
signatures has been reached in a county, other voters of that county
signing the petition may not have their signatures counted.

In discussions with the Legislative Research Bureau staff, members
of the Legislature’s legal staff expressed the view that if there is to be
an area distribution requirement in relation to signatures on initiative
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and referendum petitions, the areas used must have equal pop-
ulations, as nearly as may be. Manifestly, counties are an unsuitable
unit for these purposes, as they have unequal populations and are
regional governmental entities set up to provide services with regions
of differing populations, needs and historic areas. To require a
decennial redivision of the state into counties of equal populations,
just to satisfy Fourteenth Amendment standards in relation to the
signing of petitions, would be impractical. A more feasible alternative
would be to base signature distribution requirements on
gressional, executive councillor, or senatorial districts, which have no
administrative function, serve primarily for purposes of representa-
tion, and are subject to decennial redistricting on “one man, one vote”
lines. Congressional and executive council districts would be best for
this purpose, as they are few in number, and large, as contrasted with
the more numerous, smaller senatorial districts.

Some legal authorities have suggested that if a signature
distribution practice is to be retained, it would be safer to have it
stated as a “floor” (minimum number of signatures to be gathered in
each area) than as a ceiling. To avoid a charge of discrimination, the
“floor” would have to be stated as a relatively modest percentage of
voters per area, justifiable as part of a rational system. In Moore v.
Ogilvie, the Federal Supreme Court did not say that all signature
distribution schemes are offensive to the Federal Constitution, only
that such practices are unacceptable if they are discriminatory as
between residents of areas of unequal populations.

Legislative Revision of Proposed Constitutional Amendments

Improving Role of Legislative Committees
Introduetion and Assignment to Committee. As noted earlier, the

l&R Amendment requires that the State Secretary transmit to the
Clerk ol the House of Representatives, upon the assembling of the
General Court, all initiative petitions which have been submitted to
the former officer by the first Wednesday of December with the

CHAPTER IX. LEGISLATIVE ACTION ON PROPOSED
MEASURES
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requisite numbers of signatures. 1 By specific constitutional require-
ment, such initiative measures must he referred to an appropriate
legislative committee for a public hearing and a report. 2

The I&R Amendment also provides that a member of either the
Senate or the House of Representatives may introduce into the
General Court a proposal for a “legislative amendment” to the
Constitution. 3 By longstanding constitutional tradition and practice,
legislators also introduce proposals for legislative constitutional
amendments when so requested by one or more of their constituents
in their exercise of their right of free petition. 4 Curiously, the l&R
Amendment contains no specific authorization either for the
Governor to propose “legislative constitutional amendments” or for
the General Court to act upon the same. However, the General Court
has assumed that such proposals may be made by the Governor in the
exercise of his implied constitutional powers as “chief magistrate”.5

Under Joint Rule 12 of the General Court, proposals for legislative
constitutional amendments must be filed with the clerk of either
branch on or before 5 p.m. of the first Wednesday of December
preceding the session of the General Court which is to consider them.
That rule allows such proposals to be introduced after that deadline
by the Governor, legislative committees making recess studies, and
special commissions; but such late filings by individual legislators are
allowed only with the four-fifths affirmative majority vote of each
branch following a favorable recommendation by the two Com-
mittees on Rules acting concurrently. Initiative petitions for
constitutional amendments, and proposals for legislative con-
stitutional amendments, are referred to the appropriate joint
committees by the Senate Clerk and House Clerk, with the approval
of their respective presiding officers, under Joint Rule 13. If a
proposed constitutional amendment is assigned to a joint committee
prior to April 15th, the committee must hold hearings thereon and
report its recommendations relative thereto to both branches of the

» General Court by the fourth Wednesday of April; such measures
"

assigned to a committee after April 15th must be so reported within

'Const., Amend. Art. XLVII!, The Initiative, Part 11. s. 4,
2 JhiJ., The Initiative, Part 111. s. I.

•’ lbid.., The Initiative, Part IV. s. I
4Const., Part I. Art. XIX (1780).

s Consl.. Part 11, c. 11, s. I. Art. I (1780); Joint Rule 23.
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ten days following reference to that committee (Joint Rule 10).
Committee Action. Ihe l&R Amendment specifically mandates

that legislative committees to which initiative measures are referred
shall grant a public hearing to the petitioners and “all parties in
interest”. After that hearing, such a committee must render a written
report of its recommendations and reasons therefor to the General
Court, signed by the committee members who endorse it. The
minority members of the committee have a constitutional right to
submit their signed dissenting report. 1 < %

Comparable requirements are not laid down in the l&R
Amendment relative to committee action on proposals for legislative
constitutional amendments. Such action is wholly governed, instead,
by Joint Rule 23 which provides in part that

A joint committee to which is referred any proposal for a
specific amendment to the Constitution shall, when
recommending final action, make in each branch a separate
report of its recommendations, and shall then file the said
proposal, together with any official papers in its possession
that relate thereto, with the Clerk of the Senate. If the
committee recommends adverse action on a petition tor an
amendment to the Constitution, the form of the report shall
be that the amendment ought not to pass. .

.
A joint

committee to which is referred any recommendation for an
amendment to the Constitution made by the Governor or
contained in a report authorized to be made to the General
Court may report thereon a proposal for a legislative
amendment, which shall be deemed to have been introduced
by the member of the Senate who reports for the com-
mittee . . . Or it may report ought not to pass for the reason
that no legislation is necessary or that the recommendation
ought not to pass; and in such cases the usual procedure as
regards similar reports in joint committees shall be
followed . . .

Proposals lor initiative constitutional amendments are not subject
to revision or redrafting in committee, and must be reported out pro
or eon as received. 2

'Const. Amend.. Art. XLVIII. The Initiative. Part Mi

Ihiil.
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In the instance of proposals for legislative constitutional
amendments, the prevailing legislative committee practice is to report
"ought to pass” or “ought not to pass” thereon, without endeavoring
to recommend amended or redrafted version of such measures until
such time as the same may reach the floor of a legislative
constitutional convention. Some legal and parliamentary experts
attribute this practice not to the I&R Amendment, which imposes no
procedural requirements upon committee action in regard to
legislative constitutional amendments, but rather to the language of
Joint Rule 23. In their opinion. Joint Rule 23 allows “redrafting”
discretion to committees only in relation to constitutional
amendments proposed by the Governor, legislative study committees,
and special (recess) commissions. In contrast, by strong implication a
legislative constitutional amendment introduced by an individual
legislator on behalf of himself or his constituents must be reported
adversely if the committee does not agree to its provisions as
proposed. The great majority of proposals for legislative con-
stitutional amendments considered each year by legislative com-
mittees fall in this class.

Broadening Legislative Committee Powers., In discussions with
various members of the legislative staff, it was suggested to the
l egislative Research Bureau that the members of the Legislature,
petitioners and the general public might be better served by so
changing Joint Rule 23 as to vest clear authority in legislative
committees to report out revised, consolidated or amended texts of
legislative constitutional amendments, as they may now do in relation
to proposals for "non-initiative” statutes. It was urged that this be
lone in the ordinary course of business, rather than waiting until a
legislative constitutional convention may be convened. Two
arguments were offered on behalf of this step.

First, proponents stated that the greater latitude so afforded to
committees would enable them to indicate to their fellow legislators
what the desirable “middle course” is, as between total acceptance or
rejection of a proposal for a legislative constitutional amendment.
The processes of compromise could be launched earlier. Legislators
would then have a better basis tor deciding whether or not they
wished to vote for a legislative constitutional convention session to
consider the matter.
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Secondly, it is said that greater difficulties are experienced in
revising proposed legislative constitutional amendments when this
process must wait until such measures reach the floor of a legislative
constitutional convention. By that time, political pressures sur-
rounding such a measure, and a legislative desire to dispose of the
convention agenda, may complicate the task of revising these
proposals both on the floor and in the third reading stage. Defects
may escape attention until after the proposed constitutional
amendment has been referred to the next General Court for second
agreement, or until the measure has reached the ballot, or even
longer.

As an example of such an experience, critics of the present
procedure point to the Municipal Home Rule Amendment (Art.
LXXXIX), which was agreed to by legislative constitutional
conventions in 1963 and 1965, and ratified massively by the voters in
1966. They argue that this constitutional amendment contains (laws

that might have been identified and corrected at the original
committee stage, had Joint Rule 23 allowed early redrafting by
committees. However, by the time the then-proposed legislative
constitutional amendment reached the floor of the legislative
constitutional convention the controversy over it was intense and its
sponsors suspected “sabotage” in all attempts to revise their text.
Substitution of a better redraft was not possible for political reasons,
as ea- h side in the controversy was “frozen into position” by that
time

Increasing Revision Powers of Legislative Constitutional
Conventions

Over the years another source of controversy has been the
restrictions which the l&R Amendment has imposed upon the power
of legislative constitutional conventions to revise constitutional
amendment measures which are under consideration by such a joint
session. At issue are l&R Amendment provisions (a) which require a
three-fourths affirmative majority vote to amend a pending initiative
constitutional amendment, 1 and (b) which limit a legislative
constitutional convention to acceptance or rejection, without further

'Const. Amend., Art. XI VIII, The Initiative. Part IV, s. 3.
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amendment, of a proposed constitutional amendment which has been
agreed to for a first time by such a convention of a previous General
Court. 2

The first of these requirements was intended by the authors of the
l&R Amendment to prevent the “sabotage” of such proposals by a
hostile General Court, while affording a basis for “non-controversial”
changes acceptable to proponents of such a measure in a legislative
constitutional convention. Some present-day critics of the i&R
Amendment agree with l&R opponents of 1918 that this is an
“excessive” limitation on the General Court, and would prefer a
greater legislative scope of action on this score such as might be
provided by a two-thirds affirmative majority vote rule.

However, any easing of the present “three-fourths standard” is
opposed by other observers who believe that it places on initiative
sponsors the first responsibility to see that their measures are
properly drafted; by resorting to the initiative, such sponsors say
already that they don’t trust the normal legislative process and desire
to circumvent it. Furthermore, it is argued, the General Court may
place a “legislative substitute” measure on the ballot as an alternative
to an initiative constitutional amendment of which it disapproves.

Other students of the legislative process consider unwise the
present provisions of the l&R Amendment which prohibit further
revision of proposed constitutional amendments at the “second
agreement” stage. While such authorities recognize that a case can be
made for such a restriction in relation to constitutional amendments
proposed by initiative petition, they do not see any great public
advantage in applying such restrictions to proposed legislative
constitutional amendments.

In their view, the second General Court should have an equal right
to revise proposals for legislative constitutional amendments. These
critics argue that such proposals are more specifically proposals of
the General Court itself than is the case with initiative measures, and
that consequently the General Court, as a deliberative body and
author, should have wide discretion to perfect legislative con-
stitutional amendments before letting them go on the ballot. Now,
imperfections in a proposed legislative constitutional amendment

/hid.. Ihe initiative. Part IV. s. 4
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which escaped the attention of the first General Court became “frozen
in” and arc beyond correction by the second General Court, which is
put in the dilemma of letting the measure go to the ballot, or of killing
it and delaying for another three to four years the public’s
opportunity to vote on a more satisfactory constitutional proposal of
like substance. Critics contend that this involves a waste of legislative
time and effort not justifiable on the grounds of aifording a minimum
adequate time for legislative consideration and public debate.

Reducing Time Required For Legislative Action
on Proposed Constitutional Amendments

Special Commission Proposal in 1967
Recommended Revision of l&R Amendment. In its tinal report to

the General Court in 1967, the Special Commission on the Revision
of the Constitution recommended that the l&R Amendment be
revised to shorten the elapsed time period required for legislative
action on initiative and legislative proposals for constitutional
amendments. 1 Its proposed amendment to the l&R Amendment,
reprinted in full in Appendix C of this Research Council report,
sought to eliminate the requirement that action by a legislative
constitutional convention in each of two separately elected General
Courts be necessary to advance a proposed constitutional amend-
ment to the ballot. Instead, the Special Commission recommended
substitution of a procedure whereby such proposed constitutional
amendments could be cleared to the ballot by legislative con-
stitutional conventions in one or two annual sessions of the General
Court whether or not a state biennial election intervened. The Special
Commission outlined its suggested procedure for the handling of
proposed legislative constitutional amendments by these terms:

A legislative amendment which receives the affirmative
vote ol two-thirds of all members elected to the general court
sitting in joint session shall be referred to a second sitting of
the joint session which must lake place no less than seven nor
more than fourteen calendar days following the date of the
vote. It the proposal receives the affirmative vote of at least

'Special Commission on the Revision of the Constitution. Final Report, Senate, No. 124
pp. 13-19. and Appendix A at pp. 26-27.
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two-thirds of the members elected to the Joint session at the
second sitting, the proposal shall be placed upon the ballot at
the next state election without requiring it to be voted upon at
any successive session of the general court.

If the proposal fails to receive the affirmative vote of two-
thirds of the members elected at the second sitting of the joint
session, it shall be referred to the next session of the general
court, whether or not an election intervenes.

lf at the next session of the general court the proposal
receives affirmative vote of a majority of the members elected,
it shall be placed upon the ballot at the next general election.

If a proposal receives affirmative vote of a majority of the
members elected in the first session to which it is proposed, it
shall be referred to the second session and if it receives
affirmative vote of the majority of the members elected at the
second session, it shall be placed upon the ballot at the next
general election. 1

Under the Special Commission’s proposed revision of the l&R
Amendment, the same procedure would apply to proposals for
initiative amendments to the Constitution, except that an initiative
amendment which received the affirmative votes of at least one-
fourth but less than two-thirds of the members of the legislative
constitutional convention first to consider it would be referred to the
next annual session of the General Court; in a legislative con-
stitutional convention required in that latter session, the proposed
initiative constitutional amendment would be ordered placed on the
ballot if agreed to for a second time by not fewer than one-fourth of
the members of that convention. A like procedure was proposed for
the processing of legislative substitutes to be placed on the ballot as
alternatives to constitutional amendments proposed by initiative
petition.

Proponents Arguments. On behalf of these l&R Amendment
proposed by it, the Special Commission argued that

. . . (It). . . is apparent that the mechanics of con-
stitutional amendment procedure were thoroughly debated
and decisions were made. .

.
(in the Popular Constitutional

Convention in 1917).
.. in the normal method of com-

Senate. No. 1245 of 1967, at p. IS,
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promise which could be expected. . . It is, however, a fact
that the debates show a remarkable absence of recognition
that the same convention which was debating these
. .

.
(l&R). . . procedures also had under consideration the

question of abandoning the annual election of state officers in
favor of the biennial election. Thus, the Forty-eighth
Amendment. . . (re l&R procedures). . . and the Sixty-
fourth Amendment, calling for the biennial election of state
officers. . . were placed upon the same ballot at the same
popular election and were approved November 5, 1918. By
this action, the requirement of successive “general courts”
inevitably resulted in a considerable extension of the
minimum elapsed time which would occur between the filing
of a proposal for a constitutional amendment and its eventual
approval on the ballot. Instead of the procedure which had
existed for one hundred years under which the elapsed time
would in no event be greater than one year ten months and
usually was less than seventeen months, the minimum elapsed
time, because of the biennial state election, was increased to
two years ten months and the maximum possible elapsed
time, which has frequently been required, was increased to
three years ten months. .

.

The purpose of requiring consideration by two general
courts of proposed constitutional amendments is at least two-
fold. One is to avoid the possibility that a proposal would
pass the general court with insufficient popular attention.
Hence, the Ninth Amendment required not only that the
matter be held over and considered by the second general
court, but also that it be “entered on the journals of the two
Houses with the yeas and nays taken thereon.” and “shall be
published”. Ihus, the rather elementary requirement of
popular inlormation was early established in the con-
stitutional amendment procedure. There is an additional, but
possibly only theoretical, purpose of requiring two general
courts. That is to allow the issue of the merit of the particular
amendment to become an issue in the election which
intervenes between the two general courts. There is no
evidence that can be found that the question of whether to
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approve for the second time an amendment passed the first
time or, what is more likely, the question of whether the
general court which approved a particular amendment should
be turned out and a new general court elected to disapprove a
proposed amendment has ever been in fact a public issue at a
state election. .

. It is doubtful, however, that historically or
practically a specific constitutional proposal passed by one
general court has ever been the difference between victory and
defeat for a member of the general court in an intervening
election.

.

.
4

Thus, one amendment which could be proposed. . . would
be to change the requirement that the proposal came before
two “general courts” to a requirement that the proposal come
before two “sessions” of the general court. This would mean
that a proposal presented in January of an odd-numbered
year could be favorably acted upon in that year and in the
next year and go before the people in the general election in
the second year. The elapsed time would therefore be returned
to a minimum of one year ten months. . . It would eliminate
the purely theoretical opportunity to have an election
campaign intervening between the two general court sessions
as the forum for debate over the w isdom or lack of wisdom of
a given proposed constitutional amendment. .

.

The requirement in the Forty-eighth Amendment that a
legislative proposal pass by a majority vote of the members
elected, voting in joint session, places Massachusetts in a
slight minority of states in not requiring something greater
than a majority vote. Nineteen states require a two-thirds vote
of either members elected or each House. Eight states require
a three-fifths vote variously of members elected or of each
House. Three-fourths of the states in which action during
only one session is required call for a vote in excess of the
majority vote (either two-thirds or three-fifths).

Thus, the question of the size of the majority required bears
some relationship to the question of whether there must be
consideration ol a legislative amendment at two sessions. If
the elapsed time problem. .

. were considered of such
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seriousness that not only the requirement of two general
courts but also the requirement of two sessions be eliminated,
then the question would arise as to whether the mere majority
should be raised to a two-thirds or three-fifths requirement.
The Constitution of New Jersey has an alternative procedure
which may well be considered. In New Jersey if the proposal
is approved by a majority vote but less than three-fifths in the
first session, it fs reconsidered in the next legislative year and
referred to the people if approved by a majority vote again. If,
however, it receives a three-fifths vote in the first session, it
may be placed upon the ballot at the next election without the
requirement of a second session.

New Jersey’s solution seems one particularly well adapted
to achieving a needed constitutional amendment in a shorter
elapsed time than even a two session requirement without an
intervening election would allow. If the interest in a proposal
is so great that three-fifths or two-thirds or a similar
extraordinary majority of members elected to both branches
of the legislature approve it in one session, there seem little
grounds upon which a mandatory second session can be
based. To be sure, the argument will be made that a matter
could be “sneaked” into a joint session and an extraordinary
majority obtained, thus placing the issue on the ballot
without an opportunity being given to mount a campaign in
the legislature during the second session against the proposal.
On the other hand, such a campaign can clearly be mounted
in preparation for the general election. In addition, the rules
ol the branches allow reconsideration of matters, and if the
problem ol toreclosing reconsideration is a serious one. the
constitutional provision could well require a mandatory
second joint session within a number of days after the first
joint session at which the extraordinary majority vote would
have to be repeated in order to allow the waiving of the V
second year’s convention. .

. 1
I his proposal, like all others made by the Special Commission on

the Revision of the Constitution to the 1967 General Court, was not
placed before a legislative constitutional convention in that year.

•Senate. No. 1245 of 1967, at pp. 13-18.
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Opponents Arguments. While opponents of the foregoing
proposal concede the accuracy of the Special Commission’s historical
account, they see nothing seriously wrong with the present timing
requirements for the processing of proposed constitutional
amendments through the General Court to the ballot. These
defenders of the present procedure warn that haste is not desirable in
the constitutional amendment process, and that the public interest is
best served when proposed constitutional amendments must run the
gauntlet of extended legislative consideration and public debate.

Opponents contend that there have been few occasions when
“instant” amendments to the Massachusetts Constitution could
conceivably have been justified under any circumstance. Such
problems generally arise when state constitutional provisions are
invalidated by the courts on federal constitutional grounds, or when
they are superseded by the requirements of a newly-ratified federal
constitutional amendment. However, opponents note, a state
constitutional provision becomes inoperative automatically to the
extent that it is found in conflict with the Federal Constitution; in
such instances, the Supreme Judicial Court has allowed the General
Court to provide statutory remedies which depart from such state
constitutional requirements only so far as necessary to comply with
federal constitutional standards, until the Massachusetts Constitu-
tion can be amended.

Subsequent Proposals
Proposals for legislative constitutional amendments substantially

identical to the foregoing Special Commission measure were
introduced into the General Court in 1969 and 1971. They were;

House, No. 1630 of 1960. The petition of Representative
William M. Bulger of South Boston, and Attorney Thomas
F. Brownell of Quincy, for a legislative constitutional
amendment providing for legislative amendments on in-
itiative amendments by the Joint session.

Senate, No. 622 of 1971. The petition of Mr. Elwyn E.
Mariner of Arlington, introduced by Senator William M.
Bulger of Suffolk, for a legislative amendment to the
Constitution shortening the elapsed time required for
constitutional amendments under the provisions of Article
XLVIII.
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Both of these constitutional proposals were referred to the Joint
Committee on the Judiciary, which recommended thereafter that they
ought not to pass. In each instance, the measure was placed on file
and no further legislative action was taken.

Legislative Revision of Proposed Initiative Laws

Arguments For “Third Reading" Power For General Court
In their discussions with the Legislative Research Bureau staff,

some legislators were critical of I&R Amendment provisions which
deny power to the General Court to amend or redraft initiative laws
submitted to it for enactment, and obligate it to approve or reject the
same “as is.” 1 In their opinion, this restriction on “legislative review”
is inconsistent with the public policy reflected in l&R Amendment
provisions permitting a legislative constitutional convention to
amend a pending initiative constitutional measure by a three-fourths
vote.

Such legislators believe that if the I&R Amendment is not to be
revised to empower the General Court to make substantive changes in
proposed initiative laws, at least the General Court should be
authorized to submit such measures to its Senate and House
Committees on Bills in Third Reading, acting concurrently, for “non-
substantive redrafting” to assure that these measures are phrased to
amend the appropriate sections and chapters of the General Laws.
That proposal resembles suggestions, discussed earlier in this report,
that such “third reading” duties be performed by the Attorney
Genera! when initiative petitions arc first submitted to him.

Critics of the present restriction on the Legislature in relation to the
revision of proposed initiative laws protest that it results in the
disruption of the orderly continuing recodification of the General
Laws, by reason of voter-approved initiative laws which are
“improperly drawn" to repeal conflicting sections or chapters of the
General Laws and to replace them with new General Law provisions
reflecting the policies ot the initiative measure. The result, according
to such critics, is a “statutory mess."

As an example ot the type of initiative measure to which they
object, such legislators cite the 1964 initiative law, approved by the

'Const., Art. XLVIII. The Initiative. Pari V. s. I
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voters, which was entitled “An Act Repealing Statutory Powers of
the Governor’s Council which Interfere with the Efficient Operation
of the Executive Department of the Commonwealth” (Acts of 1964, c.
740). That brief initiative law reads as follows;

S. I. As used in this act, the phrase “the council” shall
mean the council for advising the governor established in
accordance with Part 11, Chapter 2, Section 3, of the
Constitution of the Commonwealth.

As used in this act, the phrase “advice and consent of the
council” shall include, without limitation, approval, advice,
consent, and advice and consent, however phrased in the
General Law's and in any special law of the commonwealth.

As used in this act, the phrase “executive department” shall
include, without limitation, all departments, divisions,
boards, bureaus, commissions, institutions, councils and
offices of state government and of county government, and
any instrumentality or agency within or under any of the
foregoing, whether or not serving under the governor or
under the governor and council, and any independent
authority, district, commission, instrumentality or agency,
but expressly excluding therefrom the legislative and judicial
departments and any instrumentality or agency of a city or
town.

S. 2. The provisions of this act shall not be applicable to
section sixty-five of chapter six, to section fifteen of chapter
twenty-three, to section two of chapter twenty-five, to section
four of chapter twenty-seven, or to section one of chapter
fifty-eight A of the General Laws, except, however, that if the
council shall neither grant nor refuse its advice and consent
with respect to any appointment or removal under any of the
aforesaid provisions of the General Laws within the thirty
calendar days next following any such appointment or
removal, then the person so appointed or removed shall be
deemed to have been appointed or removed, as the case may
be, as if such advice and consent had been granted.

S. 3. Subject to section two of this act and except as
required by the constitution of the commonwealth, so much
of each provision of the General Laws and of any special law
as requires the advice and consent of the council to any
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appointment in the executive department, or to the fixing of
any salary, or other compensation for services rendered, in
the executive department, or to the removal of any person
holding office in the executive department, including without
limitation, any person appointed prior to the effective date of
this act, is hereby repealed.

Any such appointment in the executive department by any
officer other than the governor which heretofore required the
advice and consent of the council shall instead require the
approval of the governor.

At any time within fifteen days after making of any such
appointment which heretofore required the advice and
consent of the council the governor may, without cause,
remove the person so appointed.

S. 4. Subject to section two of this act and except as
required by the constitution of the commonwealth, so much
of each provision of the General Laws and of any special law
as requires the advice and consent of the council with respect
to any action or omission to act by the governor or by any
officer, agency or instrumentality in the executive depart-
ment. including without limitation, any deposit, borrowing,
loan, investment, endorsement, validation, surety or bond, or
any lease, license, purchase, acquisition, sale, conveyance,
disposition or transfer, or any contract or other agreement, or
any permit or license, or any rules or regulations, is hereby
repealed.

•S'. 5. Notwithstanding anything in this act contained to the
contrary, the governor shall at all times, in his sole discretion,
be free to seek the advice and consent of the council upon any
matter.

5. 6. The provisions of this act are severable. If any
provision of this act shall be held unconstitutional by any
court of competent jurisdiction, the decision of such court
shall not affect any other provisions of this act.

In consequence of the failure of the authors of the initiative law to
prepare it in conventional bill form specifically amending the
contrary provisions of the General Laws, scores of sections of the
latter remained unaltered to reflect the new policies of the 1964
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initiative until gradually corrected by amending acts over the
following decade.

Another case referred to by advocates of a “third reading” power
lor the General Court in regard to initiative proposals is the 1974
initiative law creating a corrupt practices commission and strengthen-
ing the laws relating to campaign expenditures and contributions (c.
859). In this instance, the petitioners made a considerable effort to
draft their lengthy law in the form of a series of sections specifically

the relevant provisions of existing General Law chapters
and adding new sections thereto. However, in the interval between
the dates on which they first filed their initiative petition with the
Attorney General and the time that measure reached the floor of the
General Court, other laws were enacted which changed those General
Law chapters and sections, rendering the initiative measure
“obsolete” from the bill-drafting viewpoint though not from the
substantive end. Again, the General Court had to act on the matter
without amending it and the initiative measure was rejected by that
body. Thereafter, the sponsors of that measure filed an amendment
thereto with the State Secretary which was incorporated in the text of
their proposed law before it reached the ballot, as authorized by the
l&R Amendment. 1 However, these changes did not go far enough,
with the consequence that voter approval of the initiative statute
threw the State Election Law into confusion. The Joint Committee
on Election Laws now is considering legislation to reconcile the
various conflicting statutory policies and provisions.

Advocates of a “third reading power” for the General Court in
relation to initiative proposals assert that all such matters should be
taken in hand when those proposals are before the General Court for
enactment, as is normal with other legislation. They describe as
“awkward” and “unrealistic” l&R Amendment policies which allow
the General Court to amend initiative measures only after they have
been enacted by the people. 2 They consider “inadequate” the l&R

) Amendment section which allows petitioners to revise their proposals
in a non-substantive way following legislative rejection of such
measures; critics believe that few petitioners can be expected to

'Const.. Amend. Art. XLVIII, The Initiative. Part V, s.

'/bid. General Provisions. Part VI.
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possess bill-drafting expertise comparable to that of the experienced
legal staff of the General Court. 1
Arguments Against Such “Third Reading” Powers

In rebuttal, proponents of the status quo in relation to the General
Court's powers as to petitions for initiative laws argue that the
General Court is not as helpless as it is represented to be in the
foregoing arguments. They assert that if the Legislature is disturbed
over the wording of an initiative proposal, it may place a substitute
proposal for a law on the ballot, drafted by its expert legal staff.
Indeed, such proponents claim that the Legislature has a “moral
duty” to do so when it is persuaded that the electorate wants a law on
the particular subject and is going to approve the initiative measure in
the absence of a better alternative. These proponents observe that
nothing need go to the ballot if the General Court enacts a law, not
necessarily identical in substance to the initiative proposal, but
acceptable to the initiative sponsors.

Furthermore, proponents argue, proper continuing rccodification
of‘the General Laws should overtake the task of incorporating
initiative law changes into the permanent code.

Proponents of the present prohibition against legislative revision of
pending initiative proposals for laws also wish to know how the
distinction can be drawn clearly between “third reading” changes
which are “substantive,” and presumably forbidden, and permissible
“non-substantive” amendments and redrafts. In their opinion, such
distinctions involve an element of discretion which they are unwilling
to entrust to the General Court, for the fear that it would be
employed to “sabotage” the objectives sought by the initiative
petitioners. They emphasize that initiative measures appear on the
legislative agenda only because of the repeated refusals of the General
Court to enact legislation of the type and scope sought. Hence, they
say that it would be like letting opposing counsel write one’s own
brief or a contract, without one’s own consent. Accordingly,
defenders ol the existing I & R requirement oppose its dilution, and
predict that any such change would only create a “gray zone”
productive of extensive litigation.

//>/</.. Ihe Initiative. Part V
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Clarifying Provisions re Legislative Substitute Measures
Special Commission Proposal in 1932

In its report to the General Court in 1932, the Special Commission
on the Initiative and Referendum called attention to conflicts and
inconsistencies in 1 & R Amendment provisions regulating the
approval, by the General Court, of “legislative substitutes’’ to be
placed on the ballot as alternatives to proposed initiative con-
stitutional amendments. These conflicts and inconsistencies were
attributed by the Special Commission in part to the failure to adjust
the 1 & R Amendment to reflect the transition from annual to
biennial state elections, and in part to errors in the original draft of
that constitutional article.

The Special Commission noted that
In Initiative 111, Section 2, it is stated that a substitute for

an Initiative constitutional amendment requires a majority of
those voting thereon in each of two years, but in Initiative IV,
Section 5, it is stated that the vote required for such substitute
at the second Joint session shall be at least one-fourth of all
the members elected. The requirement should be a majority in
each case.

In several references to the “next state election” the word
“biennial” should be inserted before the word “state.” (Words
italicized for emphasis). 1

Provisions to accomplish these corrective, harmonious changes
were included in the legislative constitutional amendment proposed
by the Special Commission to achieve an over-all revision of the I &

R Amendment. 2 As indicated earlier, that proposal was never
considered in a legislative constitutional convention.
Special Commission Proposal in 1967

The ambiguities in the foregoing I & R Amendment provisions re
legislative substitutes were also considered by the Special Commis-
sion on the Revision of the Constitution in its report to the General
Court in 1967. This Commission concluded that

... (a)... legislative substitute should be allowed to be placed
upon the ballot at the same time as the initiative...
(constitutional).. .amendment if it receives at least the same
required vote as the initiative amendment for which it is

Senate. No. 30 of 1932. at p. 23.
■lhiJ.. Appendix A, pp. 27-39.
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substituted. Under no circumstances should the legislative
substitute, however, be allowed to be placed on the ballot
prior to the proposed initiative amendment 1

To remedy the defect complained of, the Special Commission
proposed a legislative constitutional amendment revising Section 2 of
Part 111, The Initiative , in the 1 & R Amendment to read as follows
(deleted words in brackets);

The general court may, by resolution passed by yea and nay
vote, either by the two houses separately, or in the case of a
constitutional amendment by a majority of those voting
thereon in joint session [in each of two years] as hereinafter
provided, submit to the people a substitute for any measure
introduced by initiative petition, such substitute to be
designated on the ballot as the legislative substitute for such
an initiative measure and to be grouped with it as an
alternative therefor. 2

Under the companion constitutional amendment proposed by the
Special Commission on the Revision of the Constitution, reprinted in
Appendix C of this Research Council report, the vote “hereinafter”
required for legislative constitutional convention agreement to a
legislative substitute for an initiative measure would be the
affirmative votes of one-fourth of all the members elected to the
General Court. This contrasts with the 1932 Special Commission
recommendation that an affirmative majority vote of all convention
members be required for such a purpose.

These proposed revisions of the I & R Amendment were not
considered in a legislative constitutional convention of the 1967
General Court. The same proposal was reintroduced into the 1969
General Court by Representative (now Senator) William M. Bulger
of South Boston on the petition of himself and Attorney (now
Representative) Thomas F. Brownell of Quincy (House, No. 1628); it
was referred to the Joint Committee on the Judiciary, which failed to
report its recommendations thereon to the General Court.
troduced in 1971 by Senator Bulger on the petition of Mr. Elwyn E.
Mariner of Arlington, this measure was adversely reported by the
Joint Committee on the Judiciary and placed on file without further
action by the General Court (Senate, No. 623).

'Senate. No. 1245 of 1967, at p. 20.
7hid.. Appendix C, p. 29.



1975] HOUSE No. 5435 149

Present Massachusetts Information for Voters Pamphlet
Constitutional Requirement and Its Judicial Interpretation

Prior to each state biennial election at which constitutional
amendments or laws are to be submitted to the people, the State
Secretary is required to send to such registered voter an official
Information For Voters pamphlet conforming to the provisions of
the I & R Amendment and its implementing state laws. Specifically,
the I & R Amendment mandates that—

The secretary of the commonwealth shall cause to be
printed and sent to each registered voter in the com-
monwealth the full text of every measure to be submitted to
the people, together with a copy of the legislative committee’s
majority and minority reports, if there be such, with the
names of the majority and minority members thereon, a
statement of the votes of the general court on the measure,
and a fair, concise summary of the measure as such summary
will appear on the ballot; and shall, in such manner as may be
provided by law, cause to be prepared and sent to the voters
other information and arguments for and against the
measure. (General Provisions, Part IV.).

The Supreme Judicial Court has held that the purpose of this
constitutional provision is to afford every voter an opportunity to
know before the day of election the terms of every measure on which
he is to vote. 1 Hence, the information specified in the above 1 & R
Amendment must be sent to each registered voter. 2

Massachusetts is among a small minority of 1 & R states whose
constitutions make any provision for the provision of information on
ballot measures to voters prior to state elections. In most states, the
constitution is silent on such matters, and the Legislature is left full
discretion to determine whether or not such advance detailed
information shall be published, and how it shall be disseminated.

The Maryland Constitution simply provides that the Legislature
shall arrange for the furnishing to voters of the full texts of measures

CHAPTER X. OFFICIAL VOTER INFORMATION

Opinions of the Justices. 309 Mass. 555 (1941

-Opinions of the Justices. 294 Mass. 610 (1936

109 Mass. 571 (1941

309 Mass. 571 (1941
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scheduled to appear on the ballot. 1 The constitutions of Nevada and
Ohio specify that the State Secretary shall cause the texts of ballot
proposals, and certain explanatory information, to be published on
several successive occasions in newspapers of general circulation in
each county of the state. 2 Finally, the Constitution of the State of
Washington ordains that—

The legislature shall provide methods of publicity of all
laws or parts oY laws, and amendments to the Constitution
referred to the people with arguments for and against the laws
and amendments so referred. The secretary of state shall send
one copy of the publication to each individual place of
residence in the state and shall make such additional
distribution as he shall deem necessary to reasonably assure
that each voter will have an opportunity to study the
measures prior to election. 3

1974 Distribution of Pamphlet
In preparation for the 1974 state biennial election, the Department

of the State Secretary arranged for the printing, address labelling and
mailing to over 3.2 million voters of the Information for Voters
pamphlet required by the 1 & R Amendment and state law. The
document was printed on newsprint, on pages measuring 8!4" by 11",
and required 27 pages to set forth the texts of three legislative
constitutional amendments, one initiative constitutional amendment,
one initiative law, the Attorney-General’s summaries thereof, the
ballot question text for each measure, committee majority and
minority reports on the two initiative measures, a public policy
question, and the Attorney-General’s summary of the very lengthy
statute as to which that public policy question was posed.

Considerable difficulties were encountered by the Department of
the Secretary of State in securing a timely distribution of this
pamphlet, partly because of the late addition by the Legislature, at
the Governor's request, of the aforesaid public policy question,4 and

f
'Md. Const.. Art. XVI, s. 5,

’Nev. Const., Art. 19, s. 2(4); Ohio Const., Art. 11.
'Wash. Const.. Art. 11, s. 1(e),

Ug).

“On July 31. 1974, the Governor requested that the public's opinion be soughtas to his health rcorgani/aliiproposal in House, No. 6579 of that year (Senate, No. 1887). The enabling legislation was not signed inlaw until August 8. 1974(c. 758).
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partly because of delays in the address labelling operation at the
contractor’s level.

The cost of the 1974 Information for Voters pamphlet has been
estimated by the Department of the State Secretary as follows:

(a) V/x million pamphlets at 4e each for paper.
printing, and binding $ 140,000

(b) Contract for computer labelling at
$13.55 per 1,000 pamphlets labelled 43,360

(c) Postage, 3.2 million pamphlets at 6.3 c each 201,600
(d) Personal services. Division of the Census 9,506'

Estimated Total Cost $ 394,466

For the purposes of getting out the Information for Voters, the
General Court has provided the Division with an appropriation of
$305,600 for fiscal 1975.2 No money was appropriated for these

purposes in fiscal 1974. Part of the personnel costs incurred within
the State Secretary’s Department for the Information for Voters
pamphlet was charged to other appropriation accounts of that
agency.

Proposals for Alternative Voter Informational
Procedure in Massachusetts

Criticisms of Present Practices
In the opinion of state legislators and state election officials who

discussed the problem of the Information for Voters pamphlet with
the Legislative Research Bureau staff, consideration should be given
by the General Court to a simplification of the 1 & R Amendment
voter information requirements, the type of voter information
published, and the method of conveying that information to the

) (electorate. While differing in their views as to how the voter
informational system might be improved, these authorities agree

'This Division of the Department was responsible for arranging the publication and distribution o;

pamphlet. The cost estimate includes salaries of: The Division Director for IS weeks ($3,548.70). the Head
Clerk for 18 weeks ($2,757.60). and four Temporary clerks at $lOO each per week for eight weeks ($3,200.00).

Acts of 1974. c. 431. s. 2. Item 0524-0000.
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upon certain fundamental criticisms of the present Massachusetts
system.

First of all, they believe that it was “poor constitution-writing” for
the 1918 Popular Constitutional Convention to incorporate into the 1
& R Amendment detailed provisions as to what informational
materials are to be provided and how they are to be distributed. Such
critics contend that if the Constitution is to say anything about such
matters at all, the mbst that it should say is, “The General Court shall
provide by law for the preparation, publication and dissemination to
the electorate, prior to each state election, of information relative to
the several proposals for constitutional amendments, and to referred
laws, which information shall at the least, include a fair, concise
summary of each such measure and of the arguments for and against
the same.” In the opinion of its advocates, such language in the I & R
Amendment would establish the principle, but leave to the
Legislature the “filling in of the flesh on the skeleton.” They point out
that a voter informational system spelled out by statute is easier to
adjust and improve than one rigidly prescribed in constitutional
provisions taking years to amend.

Secondly, these critics describe as wasteful the 1 & R Amendment
provision requiring the distribution of voter informational materials
to “each registered voter in the Commonwealth.” Such a practice
mandates that'each voter living in the same household receive the
prescribed materials, when one set of these materials would suffice for
them all except, possibly, voting-age youngsters boarding away at
college. Clearly, there is “100% waste" in mailing two Information for
Voters pamphlets to a man and his wife living at home together; that
waste includes the cost of the “surplus” pamphlet and of its mailing.
I he Department of the State Secretary has estimated that the number
of these pamphlets required to be distributed in advance of the 1974
state biennial election would have declined from 3.2 million to as few
as two million had a “household” basis of distribution been
permissible. In that estimate. Department officials allowed for single- 1
person households.
Proposed Alternative Procedures

Household Distribution. Such a distribution practice is favored by
ollicials of the Department of the State Secretary, who do not wish to
take a position at this time pro or con the presently-required content
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of the Information for Voters pamphlet. They feel that a household
basis of distribution would do no significant violence to the spirit of
the voter information provision of the 1 & R Amendment.
Furthermore, as long as the supply of printed copies has held out, it
has been Department practice to provide such pamphlets to citizens
requesting the same.

Publication As State Advertisement in Newspapers of General
Circulation in Each County. Advocates of this procedure would
abandon altogether the publication and distribution of Information
for Voters pamphlets by the Commonwealth. Furthermore, they
would discontinue the policy of printing the full texts of each ballot
measure, or at least of the more lengthy of them, in favor of
presenting in such state advertisements fair and concise summaries of
such measures and of the arguments for and against each.

Supporters of the newspaper advertisement approach, using fair,
concise summaries, believe that most voters would be quite satisfied
with this practice, so long as any voter desiring the full text of a ballot
measure may obtain a copy of the same on request to the Department
of the State Secretary or to his city or town clerk. Champions of the
newspaper advertisement solution believe that most voters make up
their minds on ballot questions on the basis of news media coverage,
campaigns of proponents and opponents of particular measures, and
their own personal associations. Hence, it is claimed, only a minority
of voters may actually take the time to read all of the detailed text
now incorporated into the Information for Voters pamphlet.
Moreover, it is asserted that voters who are deeply involved with an
issue, and expert in it, are most likely to have informed themselves
fully of the content of proposals of interest to them, long before the
Information for Voters document reaches their homes.

Newspaper advertisement advocates argue that voters ordinarily
act on the principle of a measure, not the detail. Such advocates ask,
“what labor union member needs a ten-page text of an open shop law
to decide whether or not he is going to vote against it?” Likewise, they
inquire whether the massive voter endorsement of the lengthy and
complex Municipal Home Rule Amendment to the Constitution in
1966 would have been significantly different had the voters been
provided with copies of the official summary alone.

Opponents of a “summary only” approach object that it sacrifices
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the voters’ right to know what the members of the General Court
know about these measures, in favor of printing economies, to the
detriment of the democratic process. Such opponents emphasize the
importance which the authors of the I & R Amendment placed on full
public information as a keystone of the initiative and referendum
process. If individual voters are to act as legislators, these authorities
say. then, like members of the General Court, “they should have the
actual bill before them.”

State Practices re Exclusion of Matters From I & R Procedures
Practices of Massachusetts vs. Other I & R Stales

Of all the 1 & R states, Massachusetts has by far the longest
constitutional enumeration of subjects which may not be made the
object of initiative or referendum action.

Massachusetts exclusions from the initiative (1) and referendum
(R), found also in constitutions of other states, include the following:

(a) Specific appropriations (16 states): Alaska (1 and R),
Arizona (R), California (R), Colorado (R), Maryland (R),
Massachusetts (1 and R), Michigan (R), Missouri (1 and R).
Montana (1 and R), Nebraska (R), Nevada (1), New Mexico
(R), Ohio (R), South Dakota (R), Washington (R), and
Wyoming (1 and R).

(b) Earmarked revenues (3 states): Alaska (1 and R),
Massachusetts (1 and R. by Supreme Judicial Court
opinion), l and Wyoming (R).

(c) Laws relating to particular localities or areas (5
states): Alaska (1 and R), Massachusetts {I and R). Montana
(I), New Mexico (R), and Wyoming (1 and R).

(d) Powers, creation, and abolition of courts (3
stales): Alaska (1), Massachusetts (1 and R), and Wyoming
(1).

CHAPTER XI. OTHER ASPECTS OF MASSACHUSETTS 1 & R
AMENDMENT

'he Justices. 297 Mass. 577 (1937).Opi
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Massachusetts appears to be the only state which includes the
following matters on its specific “excluded list”, as in-
dicated: religion, religious institutions and religious practices (1 and
R); the appointment, election, qualifications, tenure, removal and
compensation of judges (1 and R); the reversal of judicial decisions
(I); access to the courts (1); trial by jury (I); state aid to private
sectarian institutions (1); compensation for property taken (I);
unreasonable search (I); unreasonable bail (1); protections against
martial law (I); freedom of the press (1); freedom of speech (I);
freedom of assembly (1); and the freedom of elections (1).

In contrast, Massachusetts is not among the 13 states which
prohibit the use of the referendum to challenge emergency laws
(Alas., Ariz., Calif., Colo., Me., Mo., N.M., N.D., Okla., Ore., S.D.,
Wash., and Wyo.). And its exclusions do not embrace measures with
the following subjects: (a) tax levies, California (R), and Ohio (I and
R); (b) laws passed by a two-thirds majority vote of the legislature,
Utah (R); (c) public schools. New Mexico (R); and (d) alcoholic
beverages, Maryland (R).
Possible Shortening of Massachusetts List of Excluded Matters

In any general review of the 1 & R Amendment, undertaken with
the objective of reducing its length and clarifying its provisions,
consideration might well be given to shortening the list of “excluded
matters” appearing in Section 2 of Part II of The Initiative, to reflect
constitutional developments since that provision was adopted in
1918.

In the light of United States Supreme Court decisions since 1918,
and most especially since 1950, extending the Bill of Rights of the
Federal Constitution fully to the states via interpretations of the
Fourteenth Amendment, it would appear that the I & R Amendment
initiative exclusions re religion, trial by jury, state aid to private
sectarian institutions, compensation for property taken, un-
reasonable search, unreasonable bail, protections from martial law,
freedom of the press, freedom of speech, freedom of assembly, and
freedom of elections are now wholly superfluous. These federal court
opinions have greatly circumscribed the legislative powers of the
states in relation to such matters. And the 1 & R Amendment
provides specifically that limitations upon the legislative powers of
the General Court, under the Massachusetts Constitution, shall
extend also to the “legislative power of the people as exercised
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hereunder”. These latter limitations include not only specific state
constitutional caveats, but also state judicial case law. It defies
imagination to conceive of a way in which these basic rights of
individuals could now be trampled upon successfully through some
exercise of the initiative, in the face of this formidable body of
constitutional case law.

These same observations apply also to so much of Section 2 of Part
111, The Referendum, as relates to the exclusion from the referendum
of laws relating to religion, religious practices and religious
institutions.

Empowering the General Court to Submit Laws to Referendum
Amendment Article XTII, added to the Constitution in 1913,

granted authority to the General Court to refer to the people, for their
approval or rejection at a regular state election, “any act or resolve or
parts thereof’. If approved by the electorate, the statute or part
thereof took effect 30 days after the election or at such later time as
the statute specified.

The authors of the 1 & R Amendment incorporated into it a
provision repealing Amendment Article XLII, 1 while declining to
continue elsewhere in the 1 & R Amendment the Legislature’s former
broad, expressed power to submit its laws to referendum. The only
specific authority for legislative action in placing statutes voluntarily
on the ballot is that relating to legislative substitute measures for
initiative measures. In the middle 19305, at least two legislative
amendments to restore Article XLII powers to the General Court
were proposed by Representative Charles H. Morrill of Haverhill,
but both bills were reported adversely by the Joint Committee on
Constitutional Law and were placed on file without further legislative
action (House, Nos. 1676 of 1935 and 1079 of 1937).

Effective Dates of Statutes
Governor's Power to Designate Emergency Laws

Part II of the Referendum provides that
... (1f)... the governor, at any time before the election at

which... (a law)... is to be submitted to the people on
referendum, files with the secretary of the commonwealth a

'Const. Amend. Art. XI.VIII, General Provisions. Part VIII
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statement declaring that in his opinion the immediate
preservation of the public peace, health, safety or convenience
requires that such law should take effect forthwith and that it
is an emergency law... then such law, if not previously
suspended as hereinafter provided, shall take effect without
suspension, or if such law has been so suspended such
suspension shall thereupon terminate and such law shall
thereupon take effect...

The Special Commission on the Initiative and Referendum
concluded that, as phrased, this I & R Amendment provision raises
some question as to the authority of the Governor to declare a law to
be an emergency law unless a referendum petition has already been
filed. In its report to the General Court in 1932, the Special
Commission noted that, in practice, the Governor has used this right,
especially during the 90-day period, in instances where no referendum
petition has been filed. The Special Commission was of the opinion
that the above-cited provision intended to give this power to the
Governor, but failed of that objective. Accordingly, the Special
Commission urged that this 1 & R Amendment requirement be
revised to provide specifically that the Governor may declare a statute
to be such an emergency law

...at any time prior to the expiration of ninety days
following the passage ... (thereof)... whether or not a
petition asking for a referendum thereon has been filed, or, in
the case of a law the operation of which has been suspended
by the filing of such a petition, at any time after the expiration
of said period of ninety days and before the election at which
it is to be submitted to the people on referendum... 1

This revision was not proposed to the people by a legislative
constitutional convention, and hence the defect complained of
remains in the 1 & R Amendment.
Effective Dates of Initiative and Referred Laws

The Special Commission on the Initiative and Referendum also
recommended that the time in which measures submitted to the
voters pursuant to the initiative2 or the referendum' shall, if
approved, take effect should be changed from 30 days to 60 days in

'Senate. No. 30 of 1932. Appendix A. pp. 32-33. Se
C onst. Amend. Art. XI VIII. Ihe Initiative. Part V
*//»/</.. Ihe Referendum. Part 111, s. 3.

Sec disc
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order to permit a sufficient lapse of time in the event of recounts of
votes, or other delays.
Problems in Distinguishing 30-Day and 90-Day Statutes

In conversations with the Legislative Research Bureau staff,
members of the Senate and House Counsels’ staff called attention to
certain problems that Senate and House Counsel have encountered
over the years in trying to decide whether bills will, if enacted, become
“30-day” or "90-day” laws. Such problems are posed by the two
following paragraphs of the 1 & R Amendment:

No law passed by the general court shall take effect earlier
than ninety days after it has become a law, excepting laws
declared to be emergency laws and laws which may not be
made the subject of a referendum petition, as herein provided.
(The Referendum, Part 1).

No law that relates to religion, religious practices or
religious institutions; or to the appointment, qualification,
tenure, removal or compensation of judges; or to the powers,
creation or abolition of courts; or the operation of which is
restricted to a particular town, city or other political division
or to particular districts or localities of the commonwealth; or
that appropriates money for the current or ordinary expenses
of the commonwealth or for any of its departments, boards,
commissions or institutions shall be the subject of a
referendum petition. (The Referendum, Part 111, s. 2).

Questions have arisen as to when a law pertaining to court
administration and fees is a law relative to the “powers” of the courts
and thus effective in 30 days without hazard of referendum challenge,
and when such a law is not in the former category and hence takes
effect in 90 days and is subject to the referendum. The authors of the
exclusion re referenda on judicial “powers” were anxious to prevent
labor unions from invoking a referendum on laws relating to the
powers and duties of the courts in labor relations matters. The above
1 & R Amendment provisions do not say that all laws relating
courts are to be 30-day laws. But the distinction between 30-day and
90-day statutes re the courts is very unclear, particularly as to a
statute containing only incidental or subsidiary references to court
proceedings.

The Senate Counsel believes that a question exists as to the point at
which a measure relating incidentally to the “powers of courts,” by
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giving duties or jurisdiction to courts in relation to any transaction or
other action to be taken before a court, or making some
governmental action outside the judicial branch subject to judicial
review, is a measure which may not be proposed by the initiative or
challenged by referendum, and is a “30-day law.” The Senate Counsel
does not believe that any useful purpose would be served by tinkering
with the “powers of courts” reference, as attempts to “clarify it” may
well create more problems than they would solve. Aside from that, he

hazards in any change which would open up even incidental
judicial aspects of I & R procedures with resulting inroads on the
system of justice by pressure groups.

A second troublesome clause in the above 1 & R provisions is the
non-referendum, 30-day status of laws “the operation of
which ... (are)... restricted to a particular towm, city or other
political division or to particular districts or localities of the
commonwealth.” The authors of the 1 & R Amendment wished,
clearly, to bar statewide referenda on (a) special laws applicable to
one municipality or other subdivision and (b) laws requiring county
or state roads to be built in a given town or group of cities or towns.
Had the authors of the 1 & R made such 30-day statutes of laws
applying to the property, affairs, and government of but one
“political subdivision,” and to congressional and state legislative
redistricting the problem of interpretation would be simpler.

In its principal opinion on the subject, the Supreme Judicial Court
has held effective in 30 days, and not subject to statewide referendum,
a proposed law regulating the taxi cab business in cities only; the
Court decided that the bill would be limited in application to
“particular localities” in Massachusetts, thus excluding the areas of
the state organized in towns. 1 In the judgment of some authorities,
the Court erred in its reading of history in construing the “particular
localities clause” to mean a class of localities according to their form
of government. Such observers contend that the authors of the I & R

i Amendment intended clearly to bar only special measures as to
' individual municipalities and regions of contiguous territory. In
consequence, the “30-day” and “90-day” distinction in municipal
legislation has been confused.

The Supreme Judicial Court has also held that statutes establishing

'Opinions of the Justices. 294 Mass. 607 (1936).
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congressional and state legislative districts may not be proposed by
initiative petition or challenged by referendum, 1 The U.S. Supreme
Court has ruled that the initiative and referendum may not be
invoked in a way perpetuating or creating legislative districts which
do not conform to the “one man, one vote” standards of the
Fourteenth Amendment.2

Suppose a special law is passed which permits a certain applicant
for appointment or promotion to a civil service position in a local fire
department in a given municipality to be put in the job
having to take a qualifying examination. Does this one exception
make a class of less than 351 municipalities out of all other cities and
towns under the 1936 Supreme Judicial Court advisory opinion? If
so, then are all bills relating to the Civil Service System as it pertains
to “Unexcepted” cities and towns 30-day statutes if enacted? These
questions perplex legal specialists.

Effective Dates of Constitutional Amendments
1 & R Amendment policies are inconsistent as to the effective dates

of constitutional amendments approved by the voters (whether
legislative or initiative), as contrasted with initiative laws. If an
initiative law is approved by the voters, it takes effect 30 days
following the election at which it was approved, or at such later time
as the initiative law itself may specify. However, the Supreme Judicial
Court has held that a constitutional amendment takes effect as of the
date of the state election at which it was ratified by the electorate.’

There are disadvantages to having a constitutional amendment
take effect as of the date of its ratification. Many such amendments,
like those dealing with industrial development, 4 home rule,5 the
environment, 6 and judicial retirement, 7 have a major impact upon the
status of statutes existing at the time of ratification. Scores of sections
in the General Laws, and even provisions of some special laws, may

of,he Justices, 254 Mass, 917 (1926); Christian v. Secretary of,he Comm,mu(1933); M,. Washington v. Cook. 28X Mass. 67 (1934); Neuman v. Sec,nary ofihc (Mass. 749 (1959).

allh. 2X3 Mass. 9K
ahh. 339

'■Lucas v. Colorado General Assembly. Ml I S. 713 (1964),
'Opinions oj the Justices. 1972 Mass. Adv. Sh. 1657.
‘Const. Amend. Art. I.XXXVIII (1966).

sConst. Amend. Art. I.XXXIX (1966),
'’Const. Amend. Art. XCVII (1972).
7 Consl. Amend. Art. XCVII I (1972).
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require revision to conform to the new requirements imposed by such
a constitutional amendment. Until those revisions are accomplished,
a legal “twilight zone” or hiatus may exist, to the confusion of the law
and the detriment of the public. In some cases, such as home rule,
much time may be needed to prepare and enact the minimum basic
legislation called for by the constitutional amendment. In addition.
major administrative action, calling for implementing appro-
priations, may be necessary to put a new constitutional require-
ment into effect; and this action may not be something which can be
done overnight.

Hence, some observers favor inclusion in the I & R Amendment of
a requirement that new constitutional amendments take effect on the
first day of January following the state biennial election at which they
are ratified, unless a later effective date is specified in the particular
constitutional amendment itself. Right now, without this change, the
General Court may still add provisions to constitutional amendment
proposals pending before it, providing for logical effective dates, but
such a legislative practice has not been instituted.

1971-73 Proposals by Representative Businger of Brookline

Since the ratification of the l&R Amendment in 1918, little interest
has been indicated legislatively in abandoning the present indirect
initiative system in favor of the direct initiative system employed in
most other I&R states.

In recent years, two identical proposals for legislative con-
stitutional amendments authorizing the use of the direct initiative for
the submission of constitutional amendments alone were introduced
by Representative John A. Businger of Brookline (House, Nos. 4678
of 1972 and 617 of 1973). Specifically, Representative Businger
proposed the submission to the electorate of the following brief
article of amendment to the Constitution:

ART. . Article XLVHI of the Amendments to the
Constitution is hereby amended by striking out sections 4 and
5 of Part IV under the caption, THE INITIATIVE, and
inserting in place thereof the following three sections;

CHAPTER Xll. PROPOSAL FOR DIRECT
INITIATIVE IN MASSACHUSETTS
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Section 4. Legislative Action. Final legislative action in
the joint session upon any amendment shall be taken only by
call of the yeas and nays, which shall be entered upon the
journals of the two houses; and an unfavorable vote at any
stage preceding final action shall be verified by call of the yeas
and nays, to be entered in like manner. At such joint session a
legislative amendment receiving the affirmative vote of a
majority of all the members elected, shall be referred to the
next genera! court.

Section 5. Submission to the People. If in the next
general court a legislative amendment shall again be agreed to
in joint session by a majority of all the members elected, such
fact shall be certified by the clerk of such joint session to the
secretary of the commonwealth, who shall submit the
amendment to the people at the next state election. Such
amendment shall become part of the constitution if approved,
in the case of a legislative amendment, by a majority of the
voters voting thereon.

Section 6. A proposal for a specific Amendment to the
Constitution by initiative petition shall not be introduced into
the general court. If it is signed in the aggregate by not less
than such number of votes as will equal three per cent of the
entire vote cast for governor at the preceding state election, it
shall be submitted directly to the people at the next state
election. Such amendment shall become part of the
constitution if approved by voters equal in number to at least
thirty per cent of the total number of ballots cast at such state
election and also by a majority of the voters voting on such
amendment.

Both measures were referred to the Joint Committee on Election
Laws for public hearings and a recommendation to the General
Court. Ihe 1972 bill perished when there was no report from that
Committee. House, No. 617 of 1973 was discharged from the
Committee on Election Laws to the Joint Committee on the
Judiciary, which recommended subsequently that the proposed
constitutional amendment ought not to pass; thereupon, the bill was
placed on tile without further legislative action.
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Proponent Arguments
Representative Basinger filed his two direct initiative proposals

because of his concern over the argument, advanced by supporters of
the initiative petition for a constitutional amendment reducing the
size of the House of Representatives (House, No. 3766 of 1968), that
the General Court ought to approve that measure “because the people
have a right to vote on it.” In Representative Businger’s view, such an
assertion suggested that the members of the Legislature had some sort
of obligation to “rubber stamp” the “House Cut” initiative and so
clear it to the ballot, since, obviously, it would be “anti-democratic”
for more than 75% of the members of a legislative constitutional
convention to deny the people an opportunity to vote on the
proposal.

Representative Businger concluded that if the public policy is to be
that the people are to have a “right to vote” on any initiative measure
with a large and active following, which the Legislature must not
interdict, then the question should be put squarely to the electorate as
to whether the present indirect initiative system should be replaced by
a direct initiative procedure, at least as to initiative proposals for
constitutional amendments. He contends that otherwise, it is a waste
of the Legislature’s time to debate and act upon initiative measures of
that character. Hence, the argument runs, if the Legislature is to be
distrusted totally and its judgment is to count for naught, it should be
spared the obligation of acting on initiative measures.

The assertion that the people have “a right to vote” on initiative
measures merely because they have been introduced is challenged by
students of the I&R Amendment. What that constitutional article
provides to the people is (a) a right to propose measures to the
Legislature, and (b) a right to vote on those measures only if they can
persuade at least 25% of the legislators to support such a measure if it
is a constitutional amendment, or obtain the requisite additional
signatures to put an initiative law on the ballot following legislative
rejection thereof. Representative Businger asserts that the I&R
Amendment does not distinguish between “frivolous” measures
which more than 75% of the members of the Legislature should reject,
and “important” proposals which such a legislative majority ought

Arguments Fur ami Against Direct Initiative
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not to withhold from the ballot; for what one legislator deems
“frivolous” his colleague may consider serious and meritorious.

Opponent Arguments
Opponents of the direct initiative system fear the consequences of

eliminating the “checks and balances” reflected in the present indirect
initiative system which forces initiative measures to run the gauntlet
of legislative scrutiny and debate, and of a limited legislative “veto”
before such measures may reach the ballot. These opponents
the General Court as a vital sector of the “market place of ideas” in
w hich public matters are examined and tested, in the course of which
process the electorate itself becomes acquainted with the main
arguments and facts pro and con. Absent such a procedure,
opponents fear that the Massachusetts voter will be unable to make
an intelligent decision on ballot propositions about which he has
heard much less because of the closing of the forum of the
Legislature. Critics predict that under such circumstances the hazard
of precipitous and ill-informed voter decisions on ballot questions
will increase.

Opponents also observe that the two Businger Bills would retain
the present 3% signature requirement for the initiation of measures by
voter petition. This would be by far the lowest such percentage
requirement in the nation for the initiation of constitutional
amendments under a direct initiative system. Opponents emphasize
that the present Massachusetts 3% signature requirement is now
acceptable because of the “check” upon “public excesses” represented
by the “balance” of review and action by the General Court.

Defenders of the present indirect l&R System believe that it should
be improved, not replaced, and that neither its present defects, or the
over-all experience with it over the past half-century, warrant a shift
to a “populist” direct initiative procedure.
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Legislative power shall continue to be vested in the general court;
but the people reserve to themselves the popular initiative, which is
the power of a specified number of voters to submit constitutional
amendments and laws to the people for approval or rejection; and the
popular referendum, which is the power of a specified number of
voters to submit laws, enacted by the general court, to the people for
their ratification or rejection.

Section I. Contents. An initiative petition shall set forth the full
text of the constitutional amendment or law, hereinafter designated
as the measure, which is proposed by the petition.

Section 2. Excluded Matters. No measure that relates to
religion, religious practices or religious institutions; or to the
appointment, qualification, tenure, removal, recall or compensation
of judges; or to the reversal of a judicial decision; or to the powers,
creation or abolition of courts; or the operation of which is restricted
to a particular town, city or other political division or to particular
districts or localities of the commonwealth; or that makes a specific
appropriation of money from the treasury of the commonwealth,
shall be proposed by an initiative petition; but if a law approved by
the people is not repealed, the general court shall raise by taxation or
otherwise and shall appropriate such money as may be necessary to
carry such law into effect.

Neither the eighteenth amendment of the constitution, as approved
and ratified to take effect on the first day of October in the year

APPENDIX A

INITIATIVE AND REFERENDUM PROVISIONS
OF MASSACHUSETTS CONSTITUTION

AMENDMENT ARTICLE XLVIII OF 1918. /IA REVISED

I. Definition

THE INITIATIVE

11. Initiative Petitions
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nineteen hundred and eighteen, nor this provision for its protection,
shall be the subject of an initiative amendment.

No proposition inconsistent with any one of the following rights of
the individual, as at present declared in the declaration of rights, shall
be the subject of an initiative or referendum petition; The right to
receive compensation for private property appropriated to public use;
the right of access to and protection in courts of justice; the right of
trial by jury; protection from unreasonable search, unreasonable bail
and the law martial; freedom of the press; freedom of speech;
of elections; and the right of peaceable assembly.

No part of the constitution specifically excluding any matter from
the operation of the popular initiative and referendum shall be the
subject of an initiative petition; nor shall this section be the subject of
such a petition.

The limitations on the legislative power of the general court in the
constitution shall extend to the legislative power of the people as
exercised hereunder.

Section 3. Mode of Originating. Such petition shall first be
signed by ten qualified voters of the commonwealth and shall be
submitted to the attorney-general not later than the first Wednesday
of the August before the assembling of the general court into which it
is to be introduced, and if he shall certify that the measure and the
title thereof are in proper form for submission to the people, and that
the measure is not, either affirmatively or negatively, substantially the
same as any measure which has been qualified for submission or
submitted to the people at either of the two preceding biennial state
elections, and that it contains only subjects not excluded from the
popular initiative and which are related or which are mutually
dependent, it may then be filed with the secretary of the
commonwealth. The secretary of the commonwealth shall provide
blanks for the use of subsequent signers, and shall print at the top of
each blank a fair, concise summary, as determined by the attorney-
general, of the proposed measure as such summary will appear on tlnA
ballot together with the names and residences of the first ten
All initiative petitions, with the first ten signatures attached, shall be
filed with the secretary of the commonwealth not earlier t[ian the first
Wednesday of September before the assembling of the general court
into which they are to be introduced, and the remainder of the
required signatures shall be filed not later than the first Wednesday of
the following December. (As revised by Amend. Art. LXXIV, Sec. 1,
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of 1944.)
Section 4. Transmission to the General Court. If an initiative

petition, signed by the required number of qualified voters, has been
filed as aforesaid, the secretary of the commonwealth shall, upon the
assembling of the general court, transmit it to the clerk of the house
of representatives, and the proposed measure shall then be deemed to
be introduced and pending.

Section I. Reference to Committee. If a measure is introduced
into the general court by initiative petition, it shall be referred to a
committee thereof, and the petitioners and all parties in interest shall
be heard, and the measure shall be considered and reported upon to
the general court with the committee’s recommendations, and the
reasons therefor, in writing. Majority and minority reports shall be
signed by the members of said committee.

Section 2. Legislative Substitutes. The general court may, by
resolution passed by yea and nay vote, either by the two houses
separately, or in the case of a constitutional amendment by a majority
of those voting thereon in joint session in each of two years as
hereinafter provided, submit to the people a substitute for any
measure introduced by initiative petition, such substitute to be
designated on the ballot as the legislative substitute for such an
initiative measure and to be grouped with it as an alternative therefor.

IV. Legislative Action on Proposed Constitutional Amendments.

Section 1. Definition. A proposal for amendment to the
constitution introduced into the general court by initiative petition
shall be designated an initiative amendment, and an amendment
introduced by a member of either house shall be designated a
legislative substitute or a legislative amendment.

Section 2. Joint Session. If a proposal for a specific amendment
of the constitution is introduced into the general court by initiative
petition signed in the aggregate by not less than such number of
voters as will equal three per cent of the entire vote cast for governor
at the preceding biennial state election, or if in case of a proposal for
amendment introduced into the general court by a member of either

111. Legislative Action. Genera! Provisions
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house, consideration thereof in Joint session is called for by vote of
either house, such proposal shall, not later than the second
Wednesday in May, be laid before a joint session of the two houses, at
which the president of the senate shall preside; and if the two houses
fail to agree upon a time for holding any joint session hereby
required, or fail to continue the same from time to time until action
has been taken upon all amendments pending, the governor shall call
such joint session or continuance thereof. (As revised by Amend. Art.
LXXXI, Sec. I, of 1950.)

Section 3. Amendment of Proposed Amendments. A proposal
for an amendment to the constitution introduced by initiative petition
shall be voted upon in the form in which it was introduced, unless
such amendment is amended by vote of three-fourths of the members
voting thereon in joint session, which vote shall be taken by a call of
the yeas and nays if called for by any member.

Section 4. Legislative Action. Final legislative action in the joint
session upon any amendment shall be taken only by call of the yeas
and nays, which shall be entered upon the journals of the two houses;
and an unfavorable vote at any stage preceding final action shall be
verified by call of the yeas and nays, to be entered in like manner. At
such joint session a legislative amendment receiving the affirmative
votes of a majority of all the members elected, or an initiative
amendment receiving the affirmative votes of not less than one-fourth
of all the members elected, shall be referred to the next general court.

Section 5. Submission to the People. If in the next general court
a legislative amendment shall again be agreed to in joint session by a
majority of all the members elected, or if an initiative amendment or a
legislative substitute shall again receive the affirmative votes of at
least one-fourth of all the members elected, such fact shall be certified
by the clerk of such joint session to the secretary of the
commonwealth, who shall submit the amendment to the people at the
next state election. Such amendment shall become part of the
constitution it approved, in the case of a legislative amendment, by
majority of the voters voting thereon, or ifapproved, in the case ofarff
initiative amendment or a legislative substitute, by voters equal in
number to at least thirty per cent of the total number of ballots cast at
such slate election and also by a majority of the voters voting on such
amendment.
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V. Legislative Action on Proposed Laws

Section I. Legislative Procedure. If an initiative petition for a
law is introduced into the general court, signed in the aggregate by
not less than such number of voters as will equal three per cent of the
entire vote cast for governor at the preceding biennial state election, a
vote shall be taken by yeas and nays in both houses before the first
Wednesday of May upon the enactment of such law in the form in
which it stands in such petition. If the general court fails to enact such
law before the first Wednesday of May. and if such petition is
completed by filing with the secretary of the commonwealth, not
earlier than the first Wednesday of the following June nor later than
the first Wednesday of the following July, a number of signatures of
qualified voters equal in number to not less than one half of one per
cent of the entire vote cast for governor at the preceding biennial state
election, in addition to those signing such initiative petition, which
signatures must have been obtained after the first Wednesday of May
aforesaid, then the secretary of the commonwealth shall submit such
proposed law to the people at the next state election. If it shall be
approved by voters equal in number to at least thirty per cent of the
total number of ballots cast at such state election and also by a
majority of the voters voting on such law, it shall become law, and
shall take effect in thirty days after such state election or at such time
after such election as may be provided in such law. (As revised by
Amend. Art. LXXXI, Sec. 2, of 1950).

Section 2. Amendment by Petitioners. If the general court fails
to pass a proposed law before the first Wednesday of May, a majority
of the first ten signers of the initiative petition therefor shall have the
right, subject to certification by the attorney-general filed as
hereinafter provided, to amend the measure which is the subject of
such petition. An amendment so made shall not invalidate any
signature attached to the petition. If the measure so amended, signed
by a majority of the first ten signers, is filed with the secretary of the
commonwealth before the first Wednesday of the following June,
together with a certificate signed by the attorney-general to the effect
that the amendment made by such proposers is in his opinion
perfecting in its nature and does not materially change the substance
of the measure, and if such petition is completed by filing with the
secretary of the commonwealth, not earlier than the first Wednesday
of the following June nor later than the first Wednesday of the
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following July, a number of signatures of qualified voters equal in
number to not less than one half of one per cent of the entire vote cast
for governor at the preceding biennial state election in addition to
those signing such initiative petition, which signatures must have
been obtained after the first Wednesday of May aforesaid, then the
secretary of the commonwealth shall submit the measure to the
people in its amended form. (As revised by Amend. Art. LXXXI, Sec.
3. of 1950).

If in any judicial proceeding, provisions of constitutional
amendments or of laws approved by the people at the same election
are held to be in conflict, then the provisions contained in the
measure that received the largest number ofaffirmative votes at such
election shall govern.

A constitutional amendment approved at any election shall govern
any law approved at the same election.

The general court, by resolution passed as hereinbefore set forth,
may provide for grouping and designating upon the ballot as
conflicting measures or as alternative measures, only one of which is
to be adopted, any two or more proposed constitutional amendments
or laws which have been or may be passed or qualified for submission
to the people at any one election: provided, that a proposed
constitutional amendment and a proposed law shall not be so
grouped, and that the ballot shall afford an opportunity to the voter
to vote for each of the measures or for only one of the measures, as
may be provided in said resolution, or against each of the measures so
grouped as conflicting or as alternative. In case more than one of the
measures so grouped shall receive the vote required for its approval as
herein provided, only that one for which the largest affirmative vote
was cast shall be deemed to be approved.

/. When Statutes Shall Take Effect

No law passed by the general court shall take effect earlier than
ninety days after it has become a law, excepting laws declared to be
emergency laws and laws which may not be made the subject of a

VI. Conflicting and Alternative Measures

THE REFERENDUM
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referendum petition as herein provided.

A law declared to be an emergency law shall contain a preamble
setting forth the facts constituting the emergency, and shall contain
the statement that such law is necessary for the immediate
preservation of the public peace, health, safety or convenience. A
separate vote, which shall be recorded, shall be taken on the
preamble, and unless the preamble is adopted by two-thirds of the
members of each House voting thereon, the law shall not be an
emergency law. Upon the request of two members of the Senate or of
five members of the House of Representatives, the vote on the
preamble in such branch shall be taken by a call of the yeas and nays.
But if the governor, at any time before the election at which it is to be
submitted to the people on referendum, files with the secretary of the
commonwealth a statement declaring that in his opinion the
immediate preservation of the public peace, health, safety or
convenience requires that such law should take effect forthwith and
that it is an emergency law and setting forth the facts constituting the
emergency, then such law, if not previously suspended as hereinafter
provided, shall take effect without suspension, or if such law has been
so suspended such suspension shall thereupon terminate and such law
shall thereupon take effect: but no grant of any franchise or
amendment thereof, or renewal or extension thereof for more than
one year shall be declared to be an emergency law. (As revised by
Amend. Art. LXVH of 1922).

Section I. Contents. — A referendum petition may ask for a
referendum to the people upon any law enacted by the general court
which is not herein expressly excluded.

Section 2. Excluded Matters. — No law that relates to religion,
religious practices or religious institutions; or to the appointment,
qualification, tenure, removal or compensation of judges; or to the
powers, creation or abolition of courts; or the operation of which is
restricted to a particular town, city or other political division or to
particular districts or localities of the commonwealth; or that
appropriates money for the current or ordinary expenses of the

11. Emergency Measures

111. Referendum Petitions
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commonwealth or for any of its departments, boards, commissions or
institutions shall be the subject of a referendum petition.

Section 3. Mode of Petitioning for the Suspension ofa Law and a
Referendum thereon. A petition asking for a referendum on a law,
and requesting that the operation of such law be suspended, shall first
be signed by ten qualified voters and shall then be filed with the
secretary of the commonwealth not later than thirty days after the law
that is the subject of the petition has become law. The secretary of the
commonwealth shall provide blanks for the use of subsequent
and shall print at the top of each blank a fair, concise summary of the
proposed law as such summary will appear on the ballot together
with the names and residences of the first ten signers. If such petition
is completed by filing with the secretary of the commonwealth not
later than ninety days after the law which is the subject of the petition
has become law a number of signatures of qualified voters equal in
number to not less than two per cent of the entire vote cast for
governor at the preceding biennial state election, then the operation
of such law shall be suspended, and the secretary of the com-
monwealth shall submit such law to the people at the next state
election, if sixty days intervene between the date when such petition is
filed with the secretary of the commonwealth and the date for holding
such state election; if sixty days do not so intervene, then such law
shall be submitted to the people at the next following state election
unless in the meantime it shall have been repealed; and if it shall be
approved by a majority of the qualified voters voting thereon, such
law shall, subject to the provisions of the constitution, take effect in
thirty days after such election, or at such time after such election as
may be provided in such law; if not so approved such law shall be null
and void; but no such law shall be held to be disapproved if the
negative vote is less than thirty per cent of the total number of ballots
cast at such state election. (As revised by: Amend. Art. LXXIV, Sec.
2. of 1944; Amend. Art. LXXXI, Sec. 4, of 1950).

Section 4. Petitions for Referendum on an Emergency Law or
Law the Suspension of which is not asked for. A referendum*
petition may ask for the repeal of an emergency law or of a law which
takes effect because the referendum petition does not contain a
request for suspension, as aforesaid. Such petition shall first be signed
by ten qualified voters of the commonwealth, and shall then be filed
with the secretary of the commonwealth not later than thirty days
after the law which is the subject of the petition has become law. The
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secretary of the commonwealth shall provide blanks tor the use ol
subsequent signers, and shall print at the top of each blank a fair,
concise summary of the proposed law as such summary will appear
on the ballot together with the names and residences of the first ten
signers. If such petition filed as aforesaid is completed by filing with
the secretary of the commonwealth not later than ninety days alter
the law which is the subject of the petition has become law a number
of signatures of qualified voters equal in number to not less than one
and one half per cent of the entire vote cast for governor at the
preceding biennial state election protesting against such law and
asking for a referendum thereon, then the secretary of the
commonwealth shall submit such law to the people at the next state
election, if sixty days intervene between the date when such petition is
filed with the secretary of the commonwealth and the date for holding
such state election. If sixty days do not so intervene, then it shall be
submitted to the people at the next following state election, unless in
the meantime it shall have been repealed; and if it shall not be
approved by a majority of the qualified voters voting thereon, it shall,
at the expiration of thirty days after such election, be thereby
repealed; but no such law shall be held to be. disapproved if the
negative vote is less than thirty per cent of the total number of ballots
cast at such state election. (As revised by: Amend. Art. LXXIV, Sec.
3. of 1944; Amend. Art. LXXXI. Sec. 5, of 1950).

/. Identification and Certification of Signatures

Provision shall be made by law for the proper identification and
certification of signatures to the petitions hereinbefore referred to,
and for penalties for signing any such petition, or refusing to sign it,
for money or other valuable consideration, and for the forgery of
signatures thereto. Pending the passage of such legislation all
provisions of law relating to the identification and certification of
signatures to petitions for the nomination of candidates for state
offices or to penalties for the forgery of such signatures shall apply to
the signatures to the petitions herein referred to. The general court
may provide by law that no co-partnership or corporation shall
undertake for hire or reward to circulate petitions, may require
individuals who circulate petitions for hire or reward to be licensed.

GENERAL PROVISIONS
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and may make other reasonable regulations to prevent abuses arising
from the circulation of petitions for hire or reward.

11. Limitation on Signatures
Not more than one-fourth of the certified signatures on any

petition shall be those of registered voters of any one county.
111. Form of Ballot

A fair, concise summary, as determined by the attorney general,
subject to such provision as may be made by law, of each proposed
amendment to the constitution, and each law submitted to the people*
shall be printed on the ballot, and the secretary of the commonwealth
shall give each question a number and cause such question, except as
otherwise authorized herein, to be printed on the ballot in the
following form: -

In the case of an amendment to the constitution: Do
you approve of the adoption of an amendment to the
constitution summarized below, (here state, in distinc-
tive type, whether approved or disapproved by the
general court, and by what vote thereon)?

(Set forth summary here)

In the case of a law: Do you approve of a law
summarized below, (here state, in distinctive type,
whether approved or disapproved by the general court,
and by what vote thereon)?

(Set forth summary here)

(As revised by Amend. Art. LXXIV, Sec. 4, of 1944)

The secretary of the commonwealth shall cause to be printed
sent to each registered voter in the commonwealth the full text of
every measure to be submitted to the people, together with a copy of
the legislative committee’s majority and minority reports, if there be
such, with the names of the majority and minority members thereon,
a statement of the votes of the general court on the measure, and a
fair, concise summary of the measure as such summary will appear on

IV. Information For Voters
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I

the ballot; and shall in such manner as may be provided by law, cause
to be prepared and sent to the voters other information and
arguments for and against the measure. (As revised by Amend. Art.
LXXIV, Sec. 4, of 1944).

The veto power of the governor shall not extend to measures
approved by the people.

VI. The General Court’s Power of Repeal

Subject to the veto power of the governor and to the right of
referendum by petition as herein provided, the general court may
amend or repeal a law approved by the people.

This article of amendment to the constitution is selfVexecuting, but
legislation not inconsistent with anything herein contained may be
enacted to facilitate the operation of its provisions.

Article IX and Article XLII of the amendments of the constitution
are hereby annulled. 1

V. Veto Power of Governor

VII. Amendment Declared, To Be Self-Executing

VIII. Articles IX and Xl.ll of Amendments
of the Constitution Annulled

Amend. Art. IX. If at any time hereafter any specific and particular amendment or amendments to the
Constitution be proposed in the Genera! Court, and agreed to by a majority of the Senators and two thirds of
the members of the House of Representatives present and voting thereon, such proposed amendment or
amendments shall be entered on the journals of the two Mouses, with the yeas and nays taken thereon, and
referred to the General Court then next to be chosen, and shall be published; and if, in the General Court
next chosen as aforesaid, such proposed amendment or amendments shall be agreed to by a majority of the
Senators and two thirds of the members of the House of Representatives present and voting thereon; then it
shall he the duty of the General Court to submit such proposed amendment or amendments to the people:
and if they shall be approved and ratified by a majority of the qualified voters voting thereon, at meetings
legally warned and holden for that purpose, they shall become part of the Constitution of this
Commonwealth. (Ratified in 1833).
Amend. Art. XLll. Full power and authority arc hereby given and granted to thegeneral court to refer to the
people for their rejection or approval at the polls any act or resolve of the general court or any part or parts
thereof. Such reference shall be by a majority yea and nay vote of all members of each house present and
voting. Any act, resolve, or part thereof so referred shall be voted on at the regular state election next ensuing
after such reference, shall become law if approved by a majority of the voters voli
effect at the expiration of thirty days after the election at which it was approved or at such
expiration of the said thirty days as may be fixed in such act, resolve or part thereof. (Ratified in 1913).
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INITIATIVE AND REFERENDUM PROVISIONS OF
MODEL STATE

CONSTITUTION OF NATIONAL MUNICIPAL LEAGUE
(Sixth Edition. 1963) 1

Article XU. Constitutional Revision �
Section 12.01. Amending Procedure; Proposals.

(a) Amendments to this constitution may be proposed by the
legislature or by the initiative.

(b) An amendment proposed by the legislature shall be agreed to by
record vote of a majority of all of the members, which shall be entered
on the journal.

(c) An amendment proposed by the initiative shall be incorporated
by its sponsors in an initiative petition which shall contain the full
text of the amendment proposed and which shall be signed by
qualified voters equal in number to at least per cent of the total
votes cast for governor in the last preceding gubernatorial election.
Initiative petitions shall be filed with the secretary of the legislature.

(d) An amendment proposed by the initiative shall be presented to
the legislature if it is in session and, if it is not in session, when it
convenes or reconvenes. If the proposal is agreed to by a majority
vole of all the members, such vote shall be entered on the journal and
the proposed amendment shall be submitted for adoption in the same
manner as amendments proposed by the legislature.

(e) Ihe legislature may provide by law for a procedure for the
withdrawal by its sponsors of an initiative petition at any time prior
to its submission to the voters.
Section 12.02. Amendment Procedure: Adoption.

(a) The question of the adoption of a constitutional amendment
shall be submitted to the voters at the first regular or special statewid*
election held no less than two months after it has been agreed to by
the vote of the legislature and, in the case of amendments proposed
by the initiative which have failed to receive such legislative approval.

APPENDIX B

'National Municipal League, Model Slaw Constitution. 6th cd„ New York. N.Y., 1963. PS nn • ui nn ig
117-118.

“
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not less than two months after the end of the legislative session.
(b) Each proposed constitutional amendment shall be submitted to

the voters by a ballot title which shall be descriptive but not
argumentative or prejudicial, and which shall be prepared by the legal
department of the state, subject to review by the courts. Any
amendment submitted to the voters shall become a part of the
constitution only when approved by a majority of the votes cast
thereon. Each amendment so approved shall take effect thirty days
after the date of the vote thereon, unless the amendment itself
otherwise provides.
Section 12.04. Conflicting Amendments or Revisions.

If conflicting constitutional amendments or revisions submitted to
the voters at the same election are approved, the amendment or
revision receiving the highest number of affirmative votes shall
prevail to the extent of such conflict.

Article Legislative Initiative and Referendum 1

Section .01. Legislative Initiative.
(a) The people reserve to themselves the power to propose laws and

to enact or reject such laws at the polls. This reserved power is the
initiative.

(b) The sponsors of an initiative petition shall incorporate therein
either the full text of the law proposed or an adequate summary. The
petition shall be signed by qualified voters equal in number to at
least per cent 2 of the total votes cast for governor in the last
preceding gubernatorial election. Initiative petitions shall be filed
with the secretary of the legislature. If the proposed law is not enacted
into law at the next ensuing session of the legislature, the question of
the adoption of the proposed law shall be submitted by the secretary
of the legislature to the qualified voters at the first regular election
held not less than sixty days after the end of the session which fails to
enact the proposal. The legislature may provide by law for a
procedure by which the sponsors may withdraw an initiative petition
at any time prior to its submission to the people.

This article appears in an appendix to the Model Stale Constitution, and, together with its comprsections, is unnumbered.
A percentage less than that provided in s. 12.01 for the constitutional initiati
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(c) Each law proposed by the initiative shall be submitted to the
qualified voters by a ballot title which shall be descriptive but not
argumentative or prejudicial and which shall be prepared by the legal
department of the state, subject to review by the courts. Any initiative
proposal submitted to the voters shall become law only when
approved by a majority of the votes cast thereon and shall take effect
thirty days after the date of the vote thereon, unless the proposal itself
otherwise provides.

(d) The initiative shall not be used to enact laws making orA
repealing appropriations of public funds, dedicating revenues,
creating courts or defining their jurisdiction or prescribing their rules,
naming or designating any person to hold a public office, or to enact
or abrogate special or local laws.

(e) No law adopted by the initiative by the vote of the qualified
voters under this section shall be repealed or amended by the
legislature within a period of three years of adoption except by a two-
thirds vote of all the members.
Section .02. Referendum on Legislation

(a) Any bill failing of passage by the legislature may be submitted
to referendum by order of the governor, either in its original form or
with such amendments as were considered by the legislature as he
may designate. Any bill which, having passed the legislature, is
returned thereto by the governor with objections and, upon
reconsideration, is not approved by a two-thirds vote of all the
members but is approved by at least a majority thereof, may be
submitted to referendum by a majority of all the members. Bills thus
submitted to referendum shall be voted on at the next succeeding
regular election occurring at least sixty days after action is taken to
submit them, unless the legislature shall provide for their submission
at an earlier date.

(b) The legislature may provide, by a vote of the majority of all the
members, that a law shall not become effective until it is submitted to
a referendum and is approved by a majority of the qualified
voting thereon. w

Section .03. Conflicting Legislative Proposals. If conflicting
provisions of law submitted to the voters at the same election are
approved, the provision receiving the highest number of affirmative
votes shall prevail to the extent of such conflict.
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Article of Amendment

Article XLVIII of the Amendments to the Constitution of the
Commonwealth is hereby amended by striking out Section 4 and
Section 5 under the heading “THE INITIATIVE, IV, Legislative
Action on Proposed Constitutional Amendments” and inserting in
place thereof the following:

Section 4. Legislative Action and Submission to the People. —

Final legislative action in any joint session and in any continuance of
a joint session shall be taken only by call of the yeas and nays, which
shall be entered upon the journals of the two houses, and an
unfavorable vote at any stage preceding final action shall be verified
by all of the yeas and nays, to be entered in like manner.

If in the joint session to which a legislative amendment or initiative
amendment is introduced the amendment or legislative substitute
shall receive the affirmative votes of at least two-thirds of all the
members elected it shall be referred to a continuance of the joint
session not less than seven nor more than fourteen calendar days after
the date of such vote. If the amendment or substitute shall receive the
affirmative votes of at least two-thirds of all the members elected at
such continuance, such fact shall be certified by the clerk of the joint
session to the secretary of the commonweath, who shall submit the
amendment or substitute to the people at the next state election.

If in the joint session to which a legislative amendment or initiative
amendment is introduced or in any continuance thereof a legislative
amendment shall receive the affirmative votes of a majority of all the
members elected, or an initiative amendment or a legislative
substitute shall receive the affirmative votes of at least one-fourth of
all the members elected, but not two-thirds of all the members
elected, it shall be referred to the next session of the general court. If
in the next session of the general court a legislative amendment shall

l&R AMENDMENT REVISION PROPOSED IN 1967
BY SPECIAL COMMISSION ON REVISION OF

CONSTITUTION

APPENDIX C

(Senate, No. 1245 of 1967, Appendix A)
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receive the affirmative votes of at least a majority of all the members
elected or an initiative amendment or a legislative substitute shall
receive the affirmative votes of at least one-fourth of all the members
elected, such fact shall be certified by the clerk of the joint session to
the secretary of the commonwealth, who shall submit the amendment
or substitute to the people at the next state election.

Such amendment shall become part ofthe constitution if approved,
in the case of a legislative amendment, by a majority of the voters
voting thereon, or if approved, in the case of an initiative amendment
or a legislative substitute, by voters equal in number to at least thirty
percent of the total number of ballots cast at such state election and
also by a majority of the voters voting on such amendment.


