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(House, No. 5395 of 1974)

Ordered, That the Legislative Research Council be directed to
make a study and investigation of the experience of the Com-
monwealth with the Conflict of Interest Law (General Laws, c. 268A,
as amended), and of the extent to which the conflict of interest
principle embedded in the Separation of Powers Clause of the
Massachusetts Constitution (Part I, Article XXX) applies to the
holding of executive branch offices by members of state and local
legislative bodies; and that said Council shall file its statistical and
factual report hereunder with the Clerk of the House of Represen-
tatives not later than the last Wednesday of January in the year
Nineteen Hundred and Seventy-Live.

Adopted:
By the House of Representatives, March 4. 1974
By the Senate, in concurrence, March 5, 1974

(House, No. 5388 of 1975)

Ordered, That the time be extended to the second Wednesday of
May in the current year wherein the Legislative Research Council is
required to report on its investigation and study relative to a
statewide computerized voter listing system (Senate, No. 1441 of
1974); relative to conflict of interest (House, No. 5395 of 1974);

relative to minor political parties and independent candidates for
public office (House. No. 6136 of 1974), and relative to the subject
matter of House document numbered 5480 of 1974 providing that no
statute, even general in nature, shall be effective in any city, town or
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district until the provisions of such statute have been accepted by said
city, town or district (House, No. 6537 of 1974).

Adopted:
By the House of Representatives, January 27, 1975
By the Senate, in concurrence, January 28, 1975

(House, No. 6044 of 1975)

Ordered, That the time be extended to the last Monday of June in
the current year wherein the Legislative Research Council is required
to report on its investigation and study relative to a statewide
computerized voter listing system (Senate, No. 1441 of 1974 and
House, No. 5388 of 1975); relative to conflict of interest (House, No.
5395 of 1974 and House, No. 5388 of 1975); and relative to minor
political parties and independent candidates for public office (House,
No. 6136 of 1974 and House, No. 5388 of 1975).

Adopted:
By the House of Representatives, May 14, 1975
By the Senate, in concurrence, May 15, 1975
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To the Honorable Senate and House of Representatives:

LADIES AND GENTLEMEN: - In conformity with the joint
orders. House, No. 5395 of 1974, and House, Nos. 5388 and 6044 of
1975, the Legislative Research Council submits herewith a report

prepared by the Legislative Research Bureau relative to the Conflict
of Interest Law (G.L. c. 268A) and certain separation of powers
problems in relation to the holding of executive branch offices by
members of state and local legislative bodies.

The Legislative Research Bureau is limited by statute to “statistical
research and fact-finding,” and hence the instant report by that
agency contains only factual information, without recommendations
by either this Council or its Bureau. This report does not necessarily
reflect the opinions of the undersigned members of the Legislative
Research Council.

Respectfully submitted.

Sen. ANNA P. BUCKLEY of Plymouth, Chairman
Rep. JOHN F. COFFEY of West Springfield, House Chairman
Sen. JOSEPH B. WALSH of Suffolk
Sen. JOHN F. PARKER of Bristol
Sen. WILLIAM L. SALTONSTALL of Essex
Rep. JAMES L. GRIMALDI of Springfield
Rep. MICHAEL J. LOMBARDI of Cambridge
Rep. RUDY CHMURA of Springfield
Rep. SIDNEY Q. CURTISS of Sheffield
Rep. ROBERT C. REYNOLDS of Northborough
Rep, ALAN PAUL DANOVITCH of Norwood
Rep. IRIS K. HOLLAND of Longmeadow
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LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL



[JulyHOUSE - No. 64758

To the Members of the Legislative Research Council:

LADIES AND GENTLEMEN: The legislative study directive,
House, No, 5395 of 1974, required the Legislative Research Council
to study and report upon certain matters, including “the experience of
the Commonwealth with the Conflict ol Interest Law (General Laws,
c. 268A, as amended, and ... the extent to which the conflict of
interest principle embedded in the Separation of Powers Clause of the
Massachusetts Constitution (Part 1, Article XXX) applies to the
holding of executive branch offices by members of state and local
legislative bodies”. To accommodate a reduction in the available staff
of the Legislative Research Bureau, the original January 29, 1975
reporting deadline prescribed for this study was extended, by stages,
to June 30, 1975 by two subsequent joint orders of the General Court
in current House, Nos. 5388 and 6044.

The Legislative Research Bureau submits herewith a report in
compliance with the foregoing mandates of the General Court. Its
scope and content are limited to factual and statistical information
only, without recommendations or legislative proposals by either the
Legislative Research Council or this Bureau. The preparation of this
document was the joint responsibility of Messrs. James H. Powers
and James T. Forhan of the Bureau staff.

Grateful acknowledgement for their generous cooperation and
assistance in this study is made to (a) the Department of the
Attorney-General, (b) the Massachusetts City Solicitors’ and Town
Counsels’ Association, (c) the city solicitors and town counsel of
Massachusetts municipalities responding to Legislative Research
Bureau inquiries, (d) the boards of county commissioners of

QHjc Commontocaltf) of illaggacljuuetts!
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Massachusetts, (e) Massachusetts Public Employees’ Council 41 of
the American Federation of State, County and Municipal
Employees, AFL-CIO, (f) Dean Paul M. Siskind of the Boston
University Law School, and (g) the Legislative research and reference
agencies of other states.

Respectfully submitted.

DANIEL M. O’SULLIVAN, Director
Legislative Research Bureau
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Study Directive

This report by the Legislative Research Council is submitted in
conformity with a joint order of the 1974 General Court (House, No.
5395) which was proposed by Representative Thomas F. Brownell of
Quincy, in consequence of a controversy in that city in 1973-74 over
the decision of a city councillor-elect to retain his position as an
employee of the Quincy School Department. Issues involved in that
dispute were resolved by the Superior Court in the city councillor's
favor, the court finding that no violation of statutory “conflict of
interest” provisions had occurred.

The above study directive instructed the Legislative Research
Council to review the experience of Massachusetts with its Conflict of
Interest Law (G.L. c. 268A), and to examine “conflict of interest”
aspects of the Separation of Powers Clause of the State Constitution
as it applies (if at all) to the holding of executive branch offices by
members of state and local legislative bodies. Essentially, this 1974
study directive required the Council to update information contained
in three of its earlier reports to the General Court, including two
entitled Conflict of Interest (Senate, No. 650 of 1961 and House, No.
3450 of 1962) and one dealing with Multiple Officeholding (Senate,
No. 1609 of 1973).

The Massachusetts Conflict of Interest Law

Historical Background
The Conflict of Interest Law, enacted by the General Court in

1962, represents a development from earlier British and American
law, both common law and statutory law, relative to bribery and
other corrupt acts by public officeholders, and the efforts of other
persons to suborn corrupt or other improper behaviour on the part of
public officers and employees. The common law and statutory law

THE CONFLICT OF INTEREST LAW
AND THE SEPARATION OF POWERS

SUMMARY OF REPORT
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operative in the matters in Massachusetts prior to 1960 was clear as to
certain gross offenses, vague as to others, and difficult to enforce.

In the 1950s and early 19605, Massachusetts was rocked by a series
of scandals involving organized crime, state and local officials, and
others, which generated investigations by a Special Commission on
Organized Crime (1953-57), two special Senate committees concerned
with the Metropolitan District Commission and the State Depart-
ment of Public Works (1960), the Blatnik Subcommittee of
Committee on Public Works of the U.S. House of Representatives
(1963), and the Massachusetts Crime Commission (1962-65). A
considerable public outcry for stronger laws regulating the conduct of
elected and appointed public personnel resulted.

On recommendation of Governor John A. Volpe, the General
Court enacted a “Code of Ethics Law” for state employees in 1961,
and created a Special Commission on a Code of Ethics to recommend
further legislation in this area to the 1962 legislative session. That
Special Commission subsequently proposed far-reaching new
legislation which, with modifications, was enacted in 1962 as the
Conflict of Interest Law (G.L. c. 268A). That statute replaced the
prior Code of Ethics Law, and revised substantially the earlier laws
pertaining to corrupt and improper conduct on the part of public
officials, whether elected or appointed. Since 1962, some provisions
of the Conflict of Interest Law have been clarified or expanded, and
some new sections have been added, by amendatory statutes as the
General Court deemed necessary or desirable.

Summary of Law
The Conflict of Interest Law (G.L. c. 268A) consists of 30 statutory

sections which are reprinted in full in Appendix A of this report.
Their subject matter is outlined in the following summary:

Section I. The scope of the Massachusetts Conflict of Interest Law
is established by this section, which defines 17 basic and essential
terms and phrases used in that statute.

The term “agency” is defined to include (a) the legislative branches
of state and city, but not town government, (b) state, county and
municipal executive branch departments, boards, instrumentalities
and offices, (c) public authorities, and (d) the judicial branch of
government, public officers and employees at the state, county, and
municipal levels are controlled by the Conflict of Interest Law on the
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basis of a division into two classes, each of which is subject to
different requirements on certain counts.

In the first class are state, county, and municipal “employees” who
perform services for, or who hold an office, position, employment, or
membership in an “agency” of their respective governmental levels,
whether by election, appointment, or contract, with or without
compensation.

In the second category are “special employees” who, at the state
and county levels, include (a) incumbents of unpaid offices and
positions and (b) appointive personnel who either occupy positions
involving no more than 800 hours paid work during the preceding 365
days, or occupy positions governed by contracts or regulations
allowing personal or private employment during official working
hours. In the instance of municipalities, “special employees” include
municipal functionaries who are not selectmen in towns of more than
1,000 population, or mayors or city councilmen in cities, and whose
positions or employments have been expressly classified as those of
“special employees” by the board of selectmen of the employing town,
or by the city council of the employing city.

Specifically excluded from the scope of the Conflict of Interest Law
are elected members of representative town meetings and members of
local charter commissions.

Activities of public officers and employees are controlled through
broad definitions of the terms “compensation,” “official act,” “official
responsibility,” and related phrases and words.

Sections 2, 3 and 4 outlaw the bribery of present and prospective
state, county, and municipal officials, whether elected or appointed,
and forbid the corruption of witnesses. Both the bribe-offerer and the
bribe-acceptor are subject to punishment.

Sections 4,11 and 17, dealing respectively with state, county, and
municipal personnel, forbid them to receive compensation for their
official duties other than that provided by law, or to act as agent or
attorney for anyone but their employing level of government in any
matter to which that government is a party or in which it has a
substantial interest. With the approval of his appointing authority, an
employee may act as agent, attorney, executor, administrator, or
guardian for members of his immediate family, and certain other
persons, where the action to be taken does not fall within the scope of
his official responsibility.
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Sections 5, 12, and 18 forbid former employees of the state, a
county, or a municipality, respectively, (a) to act as agent or attorney
for anyone but his former employing level of government in any
matter to which it is a party or in which it has a substantial interest
and as to which he acted while a state employee, and (b) to appear in
court as agent or attorney for someone other than his employing level
of government in a matter in which that government has an interest
sooner than one year after he left its employ if that matter was not
within his former official responsibility, or sooner than two years, if it
was within that responsibility. Partners of former employees are
subject to similar restrictions. Certain exceptions are made for special
employees and state legislators.

Sections 6, 13, and 19 prohibit a state, county or municipal
employee from participating in any matter within his official
jurisdiction, in which he, an immediate relative, or a business
associate, has a financial interest, unless he obtains certain waivers
from his appointing authority.

Sections 7, 14, and 20 bar state, county, and municipal employees
from having a direct or indirect financial interest in a contract made
by their employing agency, with certain exceptions. Procedures are
prescribed whereby an employee who in good faith learns of his
actual or prospective violation of these requirements may purge
himself of the same and avoid the related statutory penalties.

Section 8 outlaws certain conduct by state, county, and municipal
employees in respect to public building and construction contracts.

Sections BA, 15A, 2IA, and 23A restrict the authority of state,
county, and municipal boards to name one of their own members or
former members to a position under their control.

Sections 9, 15, and 21 provide for civil actions against offenders of
the Conflict of Interest Law by the injured government.

Sections 10, 16, and 22 authorize public employees to seek advisory
opinions as to whether they are in violation of the Conflict of Interest
Law from the Attorney General (state employees), county com-
missioners or County Personnel Board (county personnel), and city
solicitor or town counsel (municipal employees).

Section 23 establishes standards of conduct for public employees.
No officer or employee of a state, county, or municipal agency may:
(a) accept other employment which will impair his judgment in
exercising his official duties; (b) engage in any activity requiring him
to disclose to unauthorized parties confidential information obtained
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by him in his official capacity; (c) improperly disclose such
confidential information; (d) appear to use, attempt to use, or use his
official position to secure unwarranted benefits for himself or others;
or (e) so comport himself as to give reasonable basis for the
impression, or to arouse suspicion, that he is open to improper
influences or behavior. The constitutional officer or agency head
controlling such an agency may take “appropriate administrative
action” against subordinates who violate these standards of conduct.

Section 24 regulates certain “housekeeping” administrative
responsibilities under the law.

Section 25 authorizes the suspension of public employees who are
under indictment for misconduct in office, and protects certain of
their rights.

Penalties involving fines of as much as “$5,000 and imprisonment
for as long as three years” are prescribed for persons convicted of
violations of the Conflict of Interest Law. Ceilings on penalties for
certain offenses are lower than others.

Effectiveness of Conflict of Interest Law
In general, there is a consensus among state and local authorities,

and other observers, that the Conflict of Interest Law has been
effective in terms of most of the objectives sought by its authors.
While many technical and practical problems remain to be settled,
and public employee understanding of the statute is made difficult
because of its complexity, public officers and employees are aware of
the main principles of the law , and comport themselves accordingly in
most instances. The Conflict of Interest Law has had a good over-all
impact upon the public service.

Problem Areas Under Conflict of Interest Law
According to various knowledgeable authorities, serious defects

exist in the Conflict of Interest Law, the correction of which would
strengthen its provisions, remove or at least reduce doubts in its
administration, and spare public employees from certain unintended
injustices.

Constitutional Problems
Amendments may be necessary in order to remove, or to prevent,

infringements of rights which public employees share with other
citizens, including the Right of Free Petition protected by the State
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Constitution, and rights to due process and the equal protection of
the laws under both the State and Federal Constitutions.

One provision of the present law appears to prohibit, and to
penalize, a public employee’s action in petitioning for special
legislation, or acting in relation to such a bill. And due process and
equal protection violations attend the unequal treatment of municipal
personnel in like circumstances, under provisions allowing city
councils and town selectmen to determine whether an employee is to
be classified as a “municipal employee” or “special municipal
employee”; certain acts by the former are punishable as felonies,
whereas the same acts committed by the latter are not so penalized.

The Conflict of Interest Law also fails to assure public employees
of a hearing in certain disciplinary actions authorized by it, a flaw
which may incur a hostile judicial response, given recent U.S.
Supreme Court decisions tightening due process standards.

Technical Problems of Non-Constitutional Nature
Problems have been encountered by the Attorney General’s

Department, county authorities, and city solicitors and town counsel,
with the interpretation of vague, broad provisions in some parts of
the Conflict of Interest Law. According to such legal authorities, such
“twilight zones” in the law also make it inordinately difficult for a
public employee to know where the boundary line is between
permissible and impermissible conduct. Contradictions in some
provisions of the statute complicate this problem.

In addition, difficulties exist in reconciling Conflict of Interest Law
provisions, which restrict a public official's involvement with
“outside” economic or other interests, with the policies of other state
laws which require interest group representation on particular state
and local boards. In such cases, the appointing authority must find a
candidate who is sufficiently involved in a given field to be
representative of interests in it, but not so involved as to be ineligible
for appointment under the Conflict of Interest Law. Involved in these
issues is the further one of how to staff a regulatory body with
knowledgeable and competent persons, without allowing the board to
be captured by the organized interest which it is supposed to regulate
on the public’s behalf.

Other aspects of the Conflict of Interest Law of concern to those
who wish to improve it include (a) potential injustices to employees
by reason of contradictory advisory opinions of legal officers as to
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whether or not the employee is “in conflict,” (b) inadequate
arrangements to permit employees to divest themselves of outside
financial interests in certain situations, (c) excessive invasion of the
privacy of employees and their families authorized by some
provisions, (d) problems created by the use of certain undefined
words and phrases, and (e) the role of political considerations in the
administration of the law at the county and municipal level.

Multiple Officeholding
Multiple officeholding constitutional provisions and statutes

proscribe prohibitions against the holding of selected public offices
by one individual at the same time. This practice is discouraged
because it may weaken the checks and balances system of govern-
ment.

Massachusetts Constitutional Provisions
Article XXX of the Declaration of Rights of the Massachusetts

Constitution prohibits the intermingling of power among the three
separate branches of government. Also, Part 11, Chapter VI, Article
II of the Constitution contains prohibitions against certain incom-
patible offices and places restrictions on dual incumbency in selected
offices. A third constitutional provision. Article VIII of the
Amendments, regulates dual officeholding on the Federal-State
levels.

Statutory Restrictions
Massachusetts has several statutory provisions which restrict the

practice of multiple officehoiding. These statutes are primarily of two
types: the first prohibits certain combinations of offices and the
second forbids certain enumerated offices from holding any other
position. Two statutes (G.L. c. 30, ss. 11 and 12) restrict certain
combinations of federal-state officeholding. Two other statutes, G.L.
c. 30, s. 21 and G.L. c. 268A, s. BA, the Conflict of Interest Law,
apply to dual officeholding entirely at the state government level. At
the county level there are also two statutes limiting multiple
officeholding, G.L. c. 35, S. 11 and c. 268A, s. 15A.

The largest number of statutory restrictions on multiple of-
ficeholding apply to municipal offices. Under G.L. c. 39, s. 7, the
holding of non-paying positions by mayors and city councillors is
regulated. Section 8 of that chapter applies to paid positions. General
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Laws c. 43, s. 32 restricts members of school committees; c. 41, s. 24
assessors; c. 51, s. 25 registrars of voters and their assistants and c.
268A, s. 21A members of municipal boards and commissions.

Multiple officeholding with prior approval by a town meeting is
authorized under G.L. c. 41, s. 2.

Finally, at least 24 cities and towns have adopted addi-
tional restrictions under the Home Rule Amendment (Art. Arndt.
LXXXIX).

Several of these statutory restrictions have been the object of
extended analysis because of a recent Norfolk Superior Court case.
Under the terms of G.L. c. 39, s. 6A and c. 43, s. 17A, a city councillor
is barred from receiving any other compensation paid from the city
treasury. The court ruled, however, that these statutes applied only to
additional compensation for serving as a city councillor and did not
foreclose the payment of a salary to a councillor who held another
city position.

Common Law
In those cases where there are no constitutional or statutory

prohibitions the holding of certain combinations of offices may be
invalidated on the basis of incompatibility at common law. Under
common law two offices conflict if the holder of one is superior to the
other or is charged with supervising the activities of the other office.

Other States’ Provisions
As part of the research for this study the Legislative Research

Bureau canvassed the other states to assemble pertinent data relative
to their multiple officeholding restrictions. Forty states responded to
the Bureau’s inquiry. Twenty-one reported that they have no statute;
another four replied that they applied the common law in such cases.
Ten jurisdictions prohibit the holding of certain specified com-
binations of offices or the holding of multiple offices by certain
enumerated officeholders.

Of the remaining five states, four, Alabama, Indiana, Maryland,
and Texas, have constitutional provisions, some of which have
specific provisions which prohibit multiple officeholding on the local
level and others have been so applied by judicial interpretation. The
final state, Louisiana, has a statute which specifically precludes dual
officeholding within local government.
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Origin of Study

Quincy Multiple Officeholding Controversy
House, No. 5395 of 1974, the joint order requiring this report by

the Legislative Research Council, had its genesis in a controversy
over multiple officeholding which arose in the City of Quincy
following the election to the City Council, in 1973, of a tenured
instructor employed by Quincy .lunior College, an institution under
the administration of the Quincy School Committee. The newly-
elected city councillor, whose term began on January 7, 1974.
indicated his intention to retain his position on the faculty of the
junior college.

Subsequently, a group of local taxpayers protested to the Quincy
City Solicitor that such dual officeholding by the councillor-elect
contravened statutory provisions which mandate that the members of
a city council shall receive such salary as city ordinances specify for
their service, and that they “shall receive no other compensation from
the city” (G. L. c. 39. s. 6A; c. 43, s. 17A). When the city solicitor
agreed with this complaint, and so advised the councillor-elect, Mr.
James A. Sheets, the latter petitioned the Superior Court for a
declaratory judgment.

In its opinion of February 7, 1974, the Superior Court held that the
statutory provisions cited above did not mean that a member of a city
council may not receive compensation from any other city position,
but only that he may not be paid more for his services as a city
councillor than the salary prescribed for that office by city ordinance.
Hence, the Court found no statutory barrier to the petitioner’s
serving simultaneously as a city councillor and as an employee of the
Quincy Junior College. Furthermore, as the petitioner was an
employee rather than an officer of the Quincy School Department,
and school personnel and operations are not subject to supervision

THE CONFLICT OF INTEREST LAW
AND THE SEPARATION OF POWERS

CHAPTER E
STUDY DIRECTIVE
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and control by the City Council, the Court found no contlict of
interest to be involved. 1

The City of Quincy did not appeal that judicial ruling to the higher
state courts.

Resulting Legislative Study Directive
As a consequence of this “conflict of interest” dispute in his

community. Representative Thomas F. Brownell of Quincy proposed
to the House of Representatives on March 4, 1974, the joint order.
House, No. 5395, directing the Legislative Research Council to

...make a study and investigation of the experience of the
Commonwealth with the Conflict of Interest Law (General
Laws, c. 268A, as amended), and of the extent to which the
conflict of interest principle embedded in the Separation of
Powers Clause of the Massachusetts Constitution (Part 1,
Article XXX) applies to the holding of executive branch
offices by members of state and local legislative bodies...

The Conflict of Interest Law, referred to in the foregoing legislative
directive, consists primarily of Chapter 268 A of the General Laws,
supplemented by provisions scattered through 14 other statutory
chapters. 2 It is concerned primarily with the promotion of ethical
conduct on the part of public officials, the suppression of corruption
in office, and conflicts between the public obligations of public
officers and employees vs the private interests of such officials, their
immediate family members, and partners in activities outside of the
government service. Questions of multiple public officeholding enter
into the purview of the Conflict of Interest Law in only a tangential,
and apparently minor, degree.

While the Conflict of Interest Law was discussed in oral arguments
before the Superior Court in the Quincy Case, the Court elected to
base its decision wholly on other statutory provisions cited by parties
to the declaratory judgment proceeding.

'Shirts v. City of Quincy. Superior C ourt. Norfolk SS.. liquity No. 111565. hebruarx 7. 1974
-(». I.: c.7, s. 14A: c. 13,ss. 98. 12A. 16. 19. 26. 52A, 42. 48and 58; c. 21, s. 26; e. 22, s. I lA;c. 30. v 44; e. 401).
ss. 3 and 6: c. 401. s. 15; c. lIOA, s. 406(h); c. 121 B. s. 6;c. 121Cs. 3;c. 138, ss. 4 and 10B;c. 164. ss. 56A and
69H; c. 233, s. 201). Also. Acts of 1968. c. 614. s 4(g)
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However, that proceeding, and the experience of city authorities
with particular provisions of the Conflict of Interest Law at other
times, led Representative Brownell to favor a review of the operation
of that statute, now that it has been in effect for nearly 13 years. Of
particular concern to him are such aspects of the Conflict of Interest
Law as (a) the conformity of its provisions and administration with
the requirements of the Equal Protection of the Laws and Due
Process Clauses of the State and Federal Constitution, 1 (b) measures
necessary to assure a fair, just and equitable determination of the
rights of all persons affected by the Conflict of Interest Law, (c) the
extent to which that law may lend itself to misuse for partisan
political reasons, (d) the comparative treatment of both seekers and
incumbents of elective offices under that statute, and (e) the
responsibilities of city solicitors and town counsels in the interpreta-
tion and enforcement of the Conflict of Interest Law at the local level.

Of less moment to Representative Brownell was the primary issue
in the Quincy controversy, namely, the propriety, in public policy
terms, of allowing an individual to occupy simultaneously offices in
both the executive and legislative branches of the same level of
government. Such “interbranch” multiple officeholding raises
questions substantially outside the scope of the Conflict of Interest
Law, notably in the areas of (a) the Common Law Rule of
Incompatibility of Offices, and (b) the Separation of Powers
Doctrine. The latter is stressed most firmly for the state level of
government by Article XXX of the Declaration of Rights (Part 1) of
the Massachusetts Constitution, which provides that -

In the government of this commonwealth, the legislative
department shall never exercise the executive and judicial
powers, or either of them: the executive shall never exercise
the legislative and judicial powers, or either of them: the
judicial shall never exercise the legislative and executive
powers, or either of them; to the end it may be a government
ot laws and not of men.

Throughout Massachusetts communities, laymen tend to use the
phrase “conflict of interest” to include not only matters covered by

Mass. Const.. Part I. Arts. I and X; U S. Const.. XIV Amend
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the Conflict of Interest Law, but also the subject matter ol the
foregoing incompatability of offices and separation of powers issues,
even though substantially different legal concepts are involved.
Representative Brownell intended that the study proposed in his joint
order should consider “interbranch” multiple officeholding only
insofar as the latter may violate the Conflict of Interest Principle.

On March 4, 1974, the same day on which it was introduced by
Representative Brownell, the joint order requiring this Legislative
Research Council study. House, No. 5395, was adopted by the House
of Representatives following a favorable report by the Committees on
Rules of the two branches, acting concurrently. Senate adoption of
that study directive, in concurrence, took place the next day, March
5, 1974. House, No. 5395 of 1974 originally required the Legislative
Research Council to submit its report thereunder to the General
Court by January 29, 1975. However, transfers of personnel from the
staff of the Legislative Research Bureau to other legislative
committee staffs made necessary a rescheduling of the Bureau’s work
program. Accordingly, the deadline for the submission of this report
was extended first to May 14, 1975, and then to June 30. 1975, by two
subsequent joint orders of the General Court (House, Nos. 5388 and
6044 of 1975).

Study Scope and Procedure

In keeping with the intent of its authorizing legislative study
directive. House, No. 5395 of 1974, this report focuses its primary
attention upon the Conflict of Interest Law (G. L. c. 268A), which is
reprinted in full in Appendix A hereof, and upon related provisions
of other General Laws quoted in whole or in part in Appendix B.
Separation of Powers requirements relative to officeholding are
explored on a secondary basis in concluding chapters, with particular
reference to their object of preventing “conflicts of interest” between
incompatible public responsibilities.

The Legislative Research Bureau staff obtained information as to
the legislative background of this study through conferences with
Representative Thomas F. Brownell of Quincy, Quincy City Solicitor
Richard J. McCormack, and other Quincy officials and attorneys
familiar with the legal issues raised in the above-cited Quincy
litigation. General historical and technical background information
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on the Conflict of Interest Law (G.L. c. 268 A) and laws relating to
multiple officeholding was derived from a review of past
Massachusetts legislative reports on those subjects, notably; (a) two
reports by the Legislative Research Council entitled Conflict of
Interest (Senate, No. 650 of 1961, 48pp.; and House, No. 3450 of
1962, 20pp.); (b) the report of the Special Commission on a Code of
Ethics for Public Officers and Employees (House, No. 3650 ot 1962,
44pp,); and (c) a report by the Legislative Research Council entitled
Multiple Officeholding (Senate, No. 1609 of 1973, 50pp.).

Information as to problems posed by the Conflict of Interest Law
was developed by the Bureau staff (a) through meetings with
representatives of the State Attorney-General’s Department, the
Massachusetts City Solicitors' and Town Counsels’ Association, and
public employee unions, (b) through discussions with some former
municipal solicitors, (c) through general letters of inquiry circulated
to the boards of county commissioners of all 14 Massachusetts
counties (12 of which replied) and to the city solicitors and town
counsel of all 351 Massachusetts municipalities (39 of whom
responded), and (d) through a conference with Dean Paul M. Siskind
of the Boston University Law School, one of the authors of the
Conflict of Interest Law. On the basis of information so gathered, the
Legislative Research Bureau - in a letter reproduced in Appendix C
hereof sought an advisory opinion from the Honorable Francis X.
Bellotti, Attorney-General of the Commonwealth concerning
constitut’onal questions raised by certain provisions of the Conflict of
Interest Law.

Since the study directive. House, No. 5395 of 1974, is phrased
primarily in relation to the Massachusetts scene, this Council report
attempts no comparative “in-depth” analysis of the complex conflict
of interest and separation of powers provisions of all 50 states.
However, for use on a selected basis, information as to their practices
in those subject-matter areas was solicited from the legislative
research and reference agencies of the other 49 states, 37 of which
responded. A member ot the Legislative Research Bureau staff was
also assigned to meetings of the panel of legislative ethics and
campaign financing, held at the National Legislative Conference in
Albuquerque, New Mexico, on August 13, 1974.
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Historical Development of Conflict of Interest Laws

Precedents in Corrupt Practices Laws
Although appearing only recently on the American statutory scene,

“conflict of interest” or “codes of ethics” laws prescribing standards
of conduct for public officers and employees, and proscribing their
involvement in conflicts between their public duty and private
interest, have their roots in the earlier common and statutory law
relative to corruption in office and corrupt practices in elections. This
body of related laws rests on the principle that public office is a public
trust, which goes back to Judeo-Christian ethics of personal
responsibility and public duty as laid down in the Bible. One passage
in that ancient work commands, for example, that “thou shall make
no gift; for the gift blindeth the wise, and perverteth the words of the
righteous.” l

British Legal Background. In the early stages of the development
of Anglo-Saxon law, misbehaviour in office was governed largely by
common law. More often than not, men sought, and accepted, public
office in a social context which countenanced and expected that the
officeholder would use his authority within acceptable limits to
enhance his political and economic wellbeing, particularly where little
or no official compensation accompanied his appointment. The “gray
zone” between acceptable “legal graft” or the “perquisites of office”
on the one hand, and unacceptable “corruption,” malfeasance and
misfeasance on the other, was wide. An officeholder could do much
by way of exploiting the “prerequisites” of his office, so long as his
conduct did not incur the emnity of the King and his inner circle or
raise a public outcry. Monarchs varied in how much mischief they
would tolerate. A misstep could bring, at the least, a charge of
corruption and retirement in disgrace, or more seriously, a charge of
treason and a trip to the headsman’s block. As Great Britain moved
from the feudal to the mercantile to the early industrial stages, the
power of the King declined, that of Parliament rose, and the

CHAPTER IE
MASSACHUSETTS CONFLICT OF INTEREST LAW

K
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“perquisites of office” became the concern of the political party
system. Abuses of these “prerequisites” on both sides of the Atlantic,
and disputes over who was to control them, were a major
contributing factor to the American Revolution.

The earliest statutory provision against corruption and misconduct
in office in Anglo-Saxon law appears to be a statute of 1384
outlawing the bribery of judicial officers. Occasionally, other statutes
were enacted in relation to official misconduct, but the common law
remained the principal grounds for adjudicating questions of
corruption until the Nineteenth Century. In Great Britain, the reform
movements of the Victorian Era won enactment of many laws
designed to end patronage corruption, to promote a professional civil
service, and to foster propriety of conduct on the part of
governmental employees. Among these was the Public Bodies’
Corrupt Practices Act of 1889, which, among other things, penalized
government employees who took “advantage” of their public
positions for the private benefit of themselves or others. These British
reform developments were followed closely by reform groups in the
United States.

American Legal Background. In the United States, the con-
stitutions of the newly-independent states cited corruption as a
grounds for the impeachment of public officials. Thus, the
Massachusetts Constitution specifies “misconduct and mal-
administration in their offices” as cause for their removal from
office. 1 And as the public was made aware by the recent Watergate
Scandal and the resulting demise of the Nixon Administration, the
Federal Constitution, adopted in 1789, provides that

The President, Vice President, and all civil officers of the
United States, shall be removed from office on impeachment
lor, and conviction of, treason, bribery, or other high crimes
and misdemeanors... 2

Each House...(of Congress)...shall be the judge of the...
qualifications ot its own members,...may punish its members
for disorderly behavior, and, with the concurrence of two-
thirds, expel a member... 3

Mass. Const . Part 11. c. 1. s . 11. Art. ' 111 (178C
U.S. Const., Art. 11. s. 4.
'U.S. Const.. Art. 1. s. 5.
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...The judges, both of the Supreme and inferior courts,
shall hold their offices during good behavior ...'

Eighteenth Century British attitudes toward corruption and the
“perquisites of office” continued to flourish in the United States
after Independence, gaining new life and impetus in the rise of our
political parties, the broadening of the base of participation in the
political system, and the stress of the nation’s transition from a rural,
frontier, agricultural society to a predominantly industrial, commer-
cial, urban economy. Periods of deteriorating morality, following in
the wake of wars, were characterized by spectacular corruption in
government and the business world. Reform movements reacting to
these developments sought greater protection of the public interest in
statutory law as the major vehicle for curbing such abuses.

The scandals of the post-Civil War period generated legislation
against corrupt practices in governmental contracting, 2 and produced
the Pendleton Act of 1883 establishing the federal civil service
system.3 The latter federal law was followed by the enactment of civil
service statutes in New York (1883) and Massachusetts (1884)4 which
pioneered in such legislation at the state level, to end the rampant
abuses of the patronage system. In the early 1890’s, Colorado,
Michigan and Massachusetts 5 were among the first states to outlaw
corrupt practices in elections. This state lead was followed by
Congress with the passage of the Federal Corrupt Practices Act of
19076 and 1925, 7 the Hatch Act of 1939,8 the Campaign Practices Act
of 1972,9 and, most recently, the Federal Campaign Financing Acts of
1975 10 which were inspired by the Watergate Scandals. Other forms
of official corruption were the subject of federal and state enactments
of the Progressive Era (1895-1918) and the period of the Great
Depression (1929-39).

'U.S. Const., Art. 111, s. I
-’See Mass. Acts of 1872, cc. 274 and 282. for example
>22 U.S. Stats. 403 (1883),

<Acls of 1884. c. 320.
s Mass. Acts: 1890. c. 423; 1892, c. 416: 1893. c. 417
‘34 U.S. Stats. 864 (1907).

'43 U.S. Slats. 1070 (1925).
*5.3 U.S. Stats. 1147 (1939),

» P. 1,. 92-225 (1972).

'"P.I., 93-53 (1975), P I . 93-443 (1975).
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In general, the particular thrust of traditional corrupt practices
legislation has been in the direction of the prevention and punishment
of bribery, the buying and selling of offices and official favors, and
election and other frauds to which a public officer or employee is a
party or an object of conspiracy.

Philosophy and Features of Conflict of Interest Legislation
Objectives of Conflict of Interest Laws. Authors of “conflict of

interest” or “codes of ethics” laws relative to public officers and
employees wish to reach beyond the realm of traditional corrupt
practices legislation, to those undesirable influences on public
personnel which do not necessarily involve venality, and which
impair, or may impair, the impartial discharge of an official’s duties.
The basic concept of conflict of interest legislation was summarized
as follows in a report by the Legislative Research Council to the
General Court in 1961:

A conflict of interest in government exists when a
government employee is involved in any personal action
which affects the public interest. In more explicit terms, a
conflict arises when a legislator or other public official is
placed in a position where, for some advantage to be gained
for himself, he finds it difficult or impossible to devote
himself with complete energy and loyalty to the public
interest.

The statement is frequently made that morality cannot be
legislated, and is best imposed by example rather than fiat.
But, civilized society has always made such attempts, of
which every criminal code gives articulate evidence. In any
case, conflict of interest legislation serves, according to many
proponents, as a supplement to existing statutory provisions
relative to bribery and graft, by prohibiting government
employees from placing themselves in positions in which their
objectivity is compromised. In this way, they say, impartiality
is assured and integrity protected in the government service as
a whole ...

So tar as legislating against morality is concerned, the
proponents...agree that strong men and weak laws make for
better government than weak men and strong laws, but
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they also ask why it is not possible to have both strong men
and strong laws.

The most convincing argument of those who demand a
code of ethics, is that government service cannot be likened to
business, the professions or other types of human endeavor.
Public service, they point out, is a public trust. Government
deals with all the people and the funds which are spent belong
to all the people. Government must take the responsibility of
providing moral leadership... l

Legislative Rules. One of the earliest types of conflict of interest
restrictions is that which requires members of legislative bodies either
to disclose any personal financial interest they may have
in a measure pending before their chamber, or which prohibits them
from voting on measures in which they have such an interest, or both.
This principle is found in Rule 151 of the British House of Commons,
Rule 8 of the United States House of Representatives, 2 and in
constitutional and statutory provisions, and in legislative rules,
governing the proceedings of most state legislative bodies. Thus, in
Massachusetts, the rules of the General Court mandate that members
of the State Senate and the House of Representatives may not act on
a committee or vote upon a question in which their private right,
distinct from the public interest, is concerned;’ and in the House of
Representatives, charges of misconduct by a member of that chamber
are subject to investigation by a House Rules Committee subcom-
mittee. 4

In the United States, such conflict of interest restrictions on
legislative voting have been relatively ineffective, due to the
reluctance of presiding officers and other legislators to challenge the
vote cast by a fellow legislator, and to the unwillingness of the courts
to inquire into the motives or procedures of a legislative body or
assume them to be wrongful. 5

'Mass, legislative Research Council, Conflict of Interest. Senate. No. 650 of 1961,48 pp., at pp. 15-16. 35.
2 U.S. Senate Rule 12 permits, but does not require, a Senator torefrain fiom voting on a measure on conflict

of interest grounds.

'Senate Rule 10, adopted in 1855 and amended in 1888 and 1889; House Rule 24. adopted in 1874: Hon
Rule 63. adopted in 1874

* House Rule 19, as amended in 1907
'“C onflicts of Interest of State Legislators." Harvard Law Review. Vol. 76, April 1963, at pp. 1209-32.
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Features of Conflict of Interest Statutes. Statutory conflict of
interest or “code of ethics” provisions applicable Xo particular classes
of public officers or employees, or to such public personnel broadly,
were first enacted by the State of New York in 1954, and are now
found in one form or another in at least 34 states (Ala., Ariz., Ark.,
Calif., Conn., Del., Fla., Ha., 111., Ind., lowa, Kan., Ky., La.. Mass.,
Md., Me., Mich., Minn., Mo., Neb., N.J., N.M., N.Y., Ohio, Okla.,
Pa., Tenn., l ex., Utah, Va., Wash., W.Va.,and Wis.). Most of these
state laws were passed during the last ten years. And in 1962,
Congress enacted the Federal Conflict of Interest Act applicable to
the personnel of all three branches of the federal government. 1

In general, “conflict of interest” provisions deal with those
situations in which a public official’s decisions are, or could be,
influenced by his own economic interests, to the detriment of the
public interest. Usually, such laws seek to distinguish between
avoidable conflicts of interest on the one hand, and those which are
inherent or personally necessary on the other. In the avoidable
conflict of interest category are those personal interests - economic
or otherwise which substantially risk impairment of the official’s
independence and which are unnecessarily held or pursued by him.
particularly if his official office or position is full-time and so
compensated by law. Of somewhat less concern to authors of conflict
of interest laws are (a) inherent conflicts arising from situations which
occur due to the public official’s status as a parent, general taxpayer,
consumer or member of some other large category of high visibility
having a very low potential for a conflict of interest, and (b)
personally necessary conflict of interest arising from an employee's
normal employment and other known income-producing investments
and activities. 2

The terms “code of ethics law” and “conflict of interest law” are
otten used interchangeably by laymen, but are not necessarily the
same thing technically. “Code of ethics” provisions, included in a
conflict of interest statute or set apart in a distinctive statute, are
concerned, in the narrower sense, with standards of behaviour and
conduct on the part of public officials, and often include re-
quirements of disclosure of personal financial information by those

IM . S7-549 (1962); 76 U S. Slats, 1121-112:
Arizona l egislative Council. Legislative El
Arizona, October 31. 1973, 7 pp. mimeogra

Con/liel-of-Interest l avs. Me
pp. 4-5.

Phot*
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officials. “Code of ethics” standards are intended to encourage that
type of behaviour on the part of public officials and their immediate
family members which will place these officials like Caesar’s wife,
above suspicion.

The following excerpt from a memorandum prepared by the
Arizona Legislative Council relative to state conflict-of-interest and
code of ethics requirements for legislators is indicative also of features
commonly found in such laws applying to other categories of public
officers and employees:

A 1971 report prepared by the staff of the Council of State
Governments for the Committee on Legislative Rules of the
National Legislative Conference indicated that there seemed
to be three basic approaches to formal codes of ethics and
attempts at prohibiting conflicts-or-interest; (1) advisory
measures; (2) prohibitive provisions; and (3) disclosure
provisions. ..(Some)...states use all three of these methods and
most combine at least two of them.

Advisory Provisions. Advisory codes .. . may include
positive and negative guidelines, and they need not involve
formal sanctions.... Such advisory provisions may also be
part of a more extensive code which is unable to define all of
the precise legal limits to these complex questions. They may
emphasize duties and rights as well as to prohibit, to prescribe
as well as to proscribe.

Prohibitive Provisions. Prohibitive provisions emphasize
the negative, the “shall nots,” sometimes prohibiting
legislative activity if a conflict exists, but as often prohibiting
private activity if it might cause conflict. Many existing codes
seem to emphasize this prohibitory aspect since the reason for
the adoption of such codes often has been to correct specific
past abuses.

The difficulty in a code restricted to prohibitions is that it
seems impossible to preclude all possible avenues of
misconduct, and codes which are restricted to specific
prohibitions tend to give absolution for situations not
explicitly covered. Broadly stated, prohibitions may handicap
the private and public prerogatives of the honest official in
situations where no wrong exists. It would seem that
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prohibitions can only cover the more overt problems, such as
accepting compensation of any sort for actions related to
legislation or the legislative process or using confidential
information for personal gain.

Disclosure Provisions. Disclosure provisions are ol two
general types. One pertains to a specific action, vote, or
subject matter, and the other pertains to periodic reporting of
personal tmancial activity. The nature, detail, and extent of
the disclosure required appears to be critical; it may be in
such general terms as to be useless or it may be restricted to a
review committee rather than being a matter of public record.
Effective disclosure requirements are difficult to formulate.
For example, partnerships and relatives can be used by the
unethical and dishonest to hide illicit income, but should or
could every business associate or relative of a legislator have
their personal affairs exposed publicly?

Specific disclosure refers to single incidents or pieces of
legislation, e.g., when a member declines to participate
because of a personal financial interest. A variation of this
approach suspends specific prohibitions upon the filing of a
written disclosure, accompanied by the recorded assertion of
unimpaired impartiality. This approach gives the member a
choice to disclose or to idrain from participating. This
concept aims at leaving the rights of the legislator the same as
for a private citizen except in certain circumstances, but
provides that the prohibition can be lifted by following an
established procedure.

Periodic disclosure reports, on the other hand, may require
listing certain assets, activities before governmental agencies,
activities in government-regulated businesses, family and
partner activities, etc. Candidates may be required to file
similar reports as part of the qualifying election procedure,
while members may be required to file every session and to
file subsequent amendments upon any change. l

'//>/</.. pp 5-6.
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Within this general framework, contlict of interest statutes may
require a public officer or employee (1) to uphold the federal and
state constitutions in exercising the powers of his position, (2) to
place the public interest before his private interest, (3) to avoid the
acceptance of “outside” business or other obligations inconsistent
with his public office or position, (4) to avoid unprofessional conduct,
improprieties, the appearance of improprieties, and the impression
that his official acts may be influenced unduly by the kinship, rank,
position or influence of any person, (5) to reject gifts or favors from
persons whose interests are likely to be the subject of his official
action, and (6) to refrain from acting on any official matter in which
he has a personal financial interest. Penalties for violations of the
conflict of interest statute may be indicated therein, or in the criminal
code; and the law may authorize disciplinary action of lesser
dimensions via administrative action in executive agencies, or by a
legislative body under its rules with reference to one of its offending
members.

Where public officers and employees of county, municipal or other
local government units are not subject to a statewide general conflict
of interest law, they may be governed by conflict of interest
provisions of their local government’s charter, or by conflict of
interest restrictions imposed by local ordinances under authority of
that charter or state general law.

Background of Massachusetts Conflict of Interest Lav-

Factors Leading to Enactment of Conflict of Interest Law
The present Massachusetts Conflict of Interest Law (G.L. c. 268A)

was first enacted in 1961 as a Code of Ethics Law, then revised in
1962 as a “conflict” statute to which further amendments were made
in subsequent years. This legislation was a result of a series of
political scandals during the 1950s and early 19605.

Legislative Investigations of Official Wrongdoing, 1953-65. In
1957 the Special Commission on Organized Crime, established in
1953 1 and chaired by the Honorable Charles C. Cabot of Dover,

Resolves of 1953. c. 100. Subsequently, the lilc and mandate of this special commission were extended b\ the
Resolves of: 1954. c. SO: 1955. cc. 9 and 147; 1956. e. 110,
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submitted to the General Court an exhaustive report of the results ot
its investigations which indicated, among other things, a tolerance by
officials in some localities of gambling and other activities of
organized crime. It also found evidence of unhealthy connections
between state personnel and the criminal world, and manifestations
of influence by the latter on the electoral processes and political
campaign fundraising. l

A few years later, charges of maladministration and of im-
proprieties in the State Department of Public Works led to an
investigation by a three-member Special Senate Committee chaired
by Senator Maurice A. Donahue of Hampden, pursuant to a Senate
order of September 6, 1960. In its report to the Senate a little over a
month later, the Committee made no findings of illegal behaviour,
but uncovered a variety of departmental actions raising contlict of
interest questions.2 However, much more serious findings of
wrongdoing were to be made later, in 1963, by the Special
Subcommittee of the Committee on Public Works of the United
States House of Representatives, as a consequence of its investigation
of the Massachusetts Department of Public Works.- 1 That Subcom-
mittee, chaired by Congressman John A. Blatnik of Minnesota,
found a pattern of conspiratorial relationships between state officials,
contractors and others, involving a wide range of statutory offenses
and patronage abuses.

While these legislative inquiries into the activities of the State
Department Works were going on. the Metropolitan District
Commission (MIX') was being scrutinized by another three-member
Special Senate Committee headed by Senate President John E.
Powers of Suffolk, under authority of a Senate order of June 25,
1960. That Committee reported to the Senate, on October 11, 1960,

Mass. Special C ommisMun on Organized Crime, Senate. No. 700 ol 1957. 402 pp
Mass Special Senate C ommillee to Investigate the Department of Public Works. Hcrutrr. Senate. No. 765 of
1960, K7 pp,

, S, ""'T' 1,1 Kcprcj.a.Olives, ( oramiite on Public Works. Special Subcommittee on the l-'cderal-Aid
Highway rogram. Sixth Intent,. Report: Hiyht-ol'-U a\ /W.v. KSIhCongress, Ist. Session. Union C alendai No. ’54. Mouse Report No, 617. Washington I) C July 10 1961140 pp. “ *
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its findings of malfeasance, misfeasance and nonfeasance by officers
and employees of the MDC. 1

Indictments and convictions in some instances followed in the
wake of these legislative investigations, and related investigations by
the State Attorney-General’s Department and federal authorities,
accompanied by a clamor in the press and among the public for the
enactment of legislation establishing a code of ethics for public
officials, curbing conflicts of interest, and strengthening greatly the
existing laws relative to corrupt practices. These developments also
led to the enactment of legislation establishing a temporary seven-
member Massachusetts Crime Commission in 1962, with broad
investigative powers and powers of subpoena, to investigate

...the existence and extent of organized crime within the
Commonwealth and corrupt practices in government at state
and local levels,...(and)...the existence of conditions which
tend or may tend to prevent of interfere with the proper
enforcement of the laws.... 2

Under the chairmanship of Attorney Alfred Gardner, that
Commission submitted a total of six reports to the General Court
through 1965, when it expired. The principal findings and
recommendations of the Massachusetts Crime Commission were
included in its bulky Fifth Report which dealth with (a) abuses in the
raising of funds for political campaigns, (b) organized crime, (c)
abuses of the political patronage system, (d) the need for civil service
reform, (e) reform of the law enforcement system, (f) problems of
corruption in particular state agencies and public authorities, (g) local
government corruption, (h) corrupt practices of trade associations,
corporate officers, and members of professions, and (i) improvements
in the Conflict of Interest Ixiw. 3

Reports by Legislative Research Council in 1961and 1962. During
the earlier stages of its deliberations on proposals for the adoption,
and subsequently for the revision, of laws relating to a code of ethics
for public employees and to conflict of interest, the General Court
‘Mass. Special Senate Committee to Investigate the Administration of the Metropolitan Dist
Commission, Report. Senate, No, 755 of 1960, 100 pp

-’Resolves of 1962, c. 146.
’Mass. Crime Commission, Comprehensive Report and Appendices(Rifth Report). Senate. No. 1080 of 1965
391 pp.
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was aided by two reports by the Legislative Research Council, both
titled Conflict of Interest. 1

The first of these documents. Senate, No. 650 of 1961, focused
primarily on then-pending code of ethics measures proposed by
Senate President John E. Powers of Suffolk (Senate, No. 54) and
Governor John A. Volpe (Senate, No. 492). It discussed (a) such
statutes and legislative rules as Massachusetts then had for the
control of conflicts of interest, (b) conflict of interest controls in the
federal government, other states, municipalities, and Great Britain,
(c) codes of ethics in the professions and in private industry, (d)
arguments for and against codes of ethics, (e) the provisions of the
Powers and Volpe proposals, and (f) alternative courses of action
available to the Legislature in solving the conflict of interest problem
in Massachusetts.

The second Legislative Research Council publication, also titled
Conflict of Interest, in House, No. 3450 of 1962, was very brief,
updating developments since May of 1961.

1961 Code of Ethics Act
Message of Governor Volpe. In a special message to the General

Court on March 1, 1961, Governor John A. Volpe proposed the
enactment of the Commonwealth’s first major Code of Ethics Law in
order to improve the public service and to restore public confidence
in the integrity of state and local government (Senate, No. 492 of
1961).

The legislation proposed by the Governor contained prohibitions
of certain types of conduct on the part of public officials, their
relatives and others, and outlawed their involvement in certain
conflicts of interest. It further proposed the establishment of a
Commission on Conflicts of Interest, with authority to adopt
regulations supplementing the foregoing statutory provisions, and
with specified enforcement powers. Penalties were prescribed for
violations of these statutes and regulations. And the Attorney
General would have been given the duty of advising department
heads and that Commission in matters arising under the proposed
law. Governor Volpe’s measure was based in part upon recommen-
dations in a study by the New York City Bar Association.
'Mass. legislative Research Council, Conflict of Interest : Senate. No. 650 of 1961,4H pp House No U5O1962, 21) pp. '
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By a joint order of the 1961 General Court, the Governor’s message
was referred to the Legislative Research Council for study, with
instructions to report its findings to the Senate during that same
legislative session. l Accordingly, the Council responded by submit-
ting on May 15, 1961, the first of its two reports titled Conflict of
Interest described above (Senate, No 650). On the basis ol that
Council study, and an analysis by Attorney General Edward J.
McCormack of conflict of interest proposals by Senate President
John E. Powers (Senate, No. 54) and the Governor, the General
Court enacted the Code of Ethics Act of 1961 (c. 610).

That law added to the General Laws a very brief new Chapter 268A
titled Code of Ethics , reading as follows;

Section 1. Declaration of intent. A continuing problem of
a free government is the maintenance among its public
servants of moral and ethical standards which are worthy and
warrant the confidence of the people. The people are entitled
to expect from their public servants a set of standards above
the morals of the market place. A public official of a free
government is entrusted with the welfare, prosperity, security
and safety of the people he serves. In return for this trust, the
people are entitled to know that no substantial conflict
between private interests and offical duties exists in those who
serve them.

Government is and should be representative of all the
people who elect it, and some conflict of interest is inherent in
any representative form of government. Some conflicts of
material interests which are improper for public officials may
be prohibited by legislation. Others may arise in so many
different forms and under such a variety of circumstances,
that it would be unwise and unjust to proscribe them by
statute with inflexible and penal sanctions which would limit
public service to the very wealthy or the very poor. For
matters of such complexity and close distinctions, the
legislature finds that a code of ethics is desirable to set forth
for the guidance of public officers and employees the general
standards of conduct to be reasonably expected of them.

'Senate, No. 539 of 1961
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Section 2. Definitions. In this chapter the following
words, unless a different meaning is required by the context
or is specifically prescribed, shall have the following
meanings:

“Agency”, any department, division, branch, commission,
bureau, board, political subdivision, body politic, or office of
the commonwealth, including the executive, legislative and
judicial branches thereof.

“Officer or employee”, a person performing services for, or
holding an office, position or employment in, an agency
(including independent consultants who receive compensa-
tion for such services).

Sections. Rule With Respect to Conflicts of Interest. No
officer or employee of an agency should have any interest,
financial or otherwise, direct or indirect, or engage in any
business or transaction or professional activity or incur any
obligation of any nature, which is in substantial conflict with
the proper discharge of his duties in the public interest.

(a) No officer or employee of an agency should accept
other employment which will impair his independence of
judgment in the exercise of his official duties.

(b) No officer or employee of an agency should accept
employment or engage in any business or professional activity
which will require him to disclose confidential information
which he has gained by reason of his official position or
authority.

(c) No officer or employee of an agency should disclose
confidential information acquired by him in the course of his
official duties nor use such information to further his
personal interests.

(d) No officer or employee of an agency should use or
attempt to use his official position to secure unwarranted
privileges or exemptions for himself or others.

(e) No officer or employee of an agency should engage in
any transaction as representative or agent of an agency with
any business entity in which he, his spouse, any of his
children, or any spouse of any of his children, has a direct or

Section 4. Standards.
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indirect financial interest that might reasonably tend to
conflict with the proper discharge of his official duties.

(0 An officer or employee of an agency should not by his
conduct give reasonable basis for the impression that any
person can improperly influence him or unduly enjoy his
favor in the performance of his official duties, or that he is
unduly affected by the kinship, rank, position or influence of
any party or person.

(g) An officer or employee of an agency should abstain
from making personal investments, in enterprises which he
has reason to believe may be directly involved in decisions to
be made by him or which will otherwise create substantial
conflict between his duty in the public interest and his private
interest.

(h) An officer or employee of an agency should endeavor
to pursue a course of conduct which will not raise suspicion
among the public that he is likely to be engaged in acts that
are in violation of his trust.

(i) No officer or employee of an agency employed on a full-
time basis, nor any firm or association of which such an
officer or employee is a member, nor corporation, a
substantial portion of the stock of which is owned or
controlled directly or indirectly by such officer or employee
or by his spouse, any of his children, or any spouse of any of
his children, should sell goods or services to any person, firm,
corporation or association which is licensed or whose rates
are fixed by the state agency in which such officer or
employee serves or is employed.

(j) If any officer or employee of the commonwealth, a
member of the legislature, legislative employee, or his spouse,
any of his children, or any spouse of any of his children shall
have a financial interest, direct or indirect, having a value of
ten thousand dollars or more in any activity which is subject
to the jurisdiction of a regulatory agency or in any business
entity which does business with the commonwealth, he shall
file with the state secretary, within ninety days after the
effective date of this act, and thereafter within thirty days
after such interest comes into being, a written statement that
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he has such a financial interest in such activity which
statement shall be open to public inspection. If any such
officer or employee shall fail to file any such written
statement required hereby, he shall be punished alter
conviction by a fine of not more than one thousand dollars.

The General Court rejected the idea of a permanent Commission
on Conflicts of Interest, and included no special enforcement
provisions in the Code of Ethics Act other than as indicated above.
For the time being, such matters were left to public opinion and to
judicial proceedings under laws traditionally applicable in cases of
official malfeasance and nonfeasance. However that law created a
temporary 18-member Special Commission on a Code of Ethics,
under the chairmanship of the Attorney General, with a mandate to
conduct further studies relative to conflicts of interest and ethics in
government, with a view to recommending changes in the Code of
Ethics Act. 1

1962 Conflict of Interest Act
Report hy Special Commission on a Code ofEthics in 1962. After

organizing in September of 1961, this Special Commission, presided
over by Attorney General Edward J. McCormack, 2 undertook an
intensive study of the conflict of interest problem and the Code of
Ethics Act. In its report, submitted to the General Court in April 1962
as House, No. 3650 of that year, the Special Commission proposed
repeal of the Code of Ethics Law and substitution of a completely
new, comprehensive Conflict of Interest La”'. On behalf of this
change, the Special Commission stated that

The Commission adopted two basic objectives. The first is
that ethical standards in Massachusetts government must be

Acts of 1961. c, MO.

Ihe membership ol the Special Commission included: the Attorney-General, appointed hy statute:
gubernatorial appointees. Prof. Paul M. Siskind of the Boston University School of Law, Prof, (now
Supreme Judicial C ourt Justice) Robert Braucher of the Harvard L.aw School. Rev. Robert F. Drinan, S.J.,
Dean ol Boston College ol I -aw School. Mayor Francis l-awler of New Bedford, Norman G. MacDonald of
Hanson, Willis D. McLean ol Walpole. Rev. John Zanctos of Boston, Rabbi Bernard H. Bloom of
Lexington, and Rev. Philip H. Steinmet/ ol Ashlield; appointees of the Senate President , Senators Maurice
A. Donahue ol Hampden (Senate Majority Leader) and Fred 1. Lamson of Middlesex; appointees of the
Speaker of the House of Representatives. Representatives Cornelius F. Kiernan of Lowell. John F. X.Davoren ol Milford, and Ihcodore J Vaitses ol Melrose; other appointees, Walter H. McDtughlin (Mass.
Bar Assoc.) and C harles W Bartlett (Boston Bar Assoc.).
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beyond reproach. The second is that the State, counties and
municipalities must be in a position to obtain the personnel
and information required to meet the demands of modern
governmental activities.

In order to attain the first objective it is necessary that there
be established comprehensive legislation which will strike at
corruption in public office, inequality of treatment of citizens
and the use of public office for private gain. Effective
sanctions must be imposed with respect to bribery and related
misconduct, and with respect to damaging conflict of interest.

With the growth in population and the increasing pace and
complexity of modern civilization there has come a rapid
expansion of the scope and nature of governmental
regulatory agencies. The need for trained and expert
personnel in government is continuously increasing and
represents one of its most pressing problems. Governmental
agencies must be able to attract the most capable of its
citizens to its service. Accordingly, to attain the second
objective, the subject of conflict of interest must be dealt with
realistically and with precision.

And so the two objectives intersect and must be integrated
and co-ordinated in the best interests of the people of the
Commonwealth. The commission herein submits such
legislation, establishing a modernized Code of Ethics, a
conflict of interest statute, and a bribery statute. The context
of this Code covers the full spectrum of illegal and unethical
conduct in public officials.

This law as it is drafted applies to all levels of government
in the Commonwealth including the State, counties,
municipalities, authorities, boards and commissions. It
includes public officials in every capacity at all these levels,
whether elected, appointed or engaged, whether paid or
unpaid, whether full-time or part-time. It imposes fines and
jail sentences for violation of specific provisions of the
statute. It provides for civil remedies on behalf of the public
agencies concerned, and. in certain cases, it provides for
permanent disqualification from public service for the parties
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involved. In its Code, it covers real misconduct and conflict ot
interest as well as the appearance of misconduct and conflict
of interest. It is designed to catch up the guilty, and to let the
honest and conscientious public official know with precision
what private activities are and are not permissible.

The Commission’s examination of chapter 268 A ot the
General Laws, the present “Code of Ethics”, disclosed that
the spirit of this legislation was excellent, and its policy
directed toward these necessary objectives, but that in and of
itself, it was not adequate to do the job. This statute was
neither sufficiently extensive nor sufficiently decisive.

The Commission, which has conscientiously and honestly
labored to fulfill its purpose, emphatically feels that this
legislation is essential. It believes the proposed statute to be
fair, temperate and vital to the welfare of the Commonwealth.

The Commission makes firm expression of its belief that
the legislation should be enacted in its entirety. The omission
of any of the proposed sections will result in emasculation of
the coverage and purpose of this statute. Any substantial
changes prior to enactment will seriously impair its effec-
tiveness.

This study and proposed legislation, which includes some
pioneer work on these critical issues, has been a non-partisan
and non-political approach to a grave and serious problem of
government which the Commission submits is, and should be,
treated as non-partisan and non-political.

It is the urgent and wholly unanimous recommendation of
the eighteen members ol the Commission that the proposed
legislation, attached herewith be enacted by the Great and
General Court of the Commonwealth of Massachusetts. 1

1 he proposed legislation, dratted by a subcommittee of the Special
Commission consisting ol now Supreme Judicial Court Justice
Robert Braucher, now Dean Paul M. Siskind of the Boston
University School ot Law, and then Assistant Attorney-General
Marion M. Freemont-Smith, was considered by the Joint Committee
on the Judiciary, which proposed the enactment of a revised text,

'Mass. Special Commission on a ( otic ol . hies. Final Report, House, No. 36500 f 1%2.44pp ;a t pp 18-20



19751 HOUSE - No. 6475 41

House, No. 3807 of 1962. As further amended by the two branches,
that bill became the Conflict of Interest Act of 1962 (c. 779) which
substituted a new text in Chapter 268 A of the General Laws.

Synopsis of Present Massachusetts Conflict of Interest Law
Presented below is a synopsis of the Massachusetts Conflict of

Interest Law (G.L. c. 268A) which has been amended frequently since
its original passage in 1962. The full text of that statute, as so
amended, is reprinted in Appendix A of this report.

Section 1. Definitions. The scope of the Massachusetts
Conflict of Interest Law is established by this section, which
defines 17 basic and essential terms and phrases used in that
statute.

The term “agency” is defined to include (a) the legislative
branches of state and city, but not town, government, (b)
state, county and municipal executive branch departments,
boards, instrumentalities and offices, (c) public authorities,
and (d) the judicial branch of government. Public officers and
employees at the state, county and municipal levels are
controlled by the Conflict of Interest Law on the basis of a
division into two classes, each of which is subject to different
requirements on certain counts.

In the first class are state, county and municipal
“employees” who perform services for, or who hold an office,
position, employment or membership in an “agency” of their
respective governmental levels, whether by election, appoint-
ment or contract, with or without compensation.

In the second category are “special employees” who, at the
state and county levels, include (a) incumbents of unpaid
offices and positions and (b) appointive personnel who either
occupy positions involving no more than 800 hours paid work
during the preceding 365 days, or occupy positions governed
by contracts of regulations allowing personal or private
employment during official working hours. In the instance of
municipalities, “special employees” include municipal func-
tionaries who are not selectmen in towns of more than 1,000
population, or mayors or city councilmen in cities, and whose
positions or employments have been expressly classified as
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those of “special employees” by the board of selectmen of the
employing town, or by the city council of the employing city.

Specifically excluded from the scope of the Conflict of
Interest Law are elected members of representative town
meetings and members of local charter commissions.

Activities of public officers and employees are controlled
through broad definitions of the terms “compensation”,
“official act”, “official responsibility” and related phrases and
words.

Section 2. Corruption of Witnesses, and Unlawful Influen-
cing of Official Acts of State County and Municipal
Personnel. This lengthy section describes, and outlaws, a
variety of acts by present and prospective state, county and
municipal personnel, and by others, which have as their
object the corruption of witnesses, and the impermissible
influencing of the official acts of such governmental
employees. Among the forbidden actions are the soliciting,
offering, and receipt of “anything of value” for corrupt
purposes, conspiracy to do the same, collusion and fraud.

Section 3. Same Subject. The solicitation and receipt by
present and certain former state, county and municipal
employees, and the offering to them by others, of “anything
of substantial value” in relation to acts performed or to be
performed by those employees, is outlawed, together with
other acts involving the corruption of witnesses.

Section 4. Unlawful Compensation of Legislators, State
Employees and Special State Employees. Except as
otherwise provided by law, these state officials are forbidden
to receive compensation for their official duties other than
that provided by or under authority of law, or to act as agent
or attorney for anyone but the state in any matter in which
the state is a party or has a “substantial interest”.

Section 5. Unlawful Acts by Partners of State Employees
and Legislators, and by Former State Employees. Former
state employees are forbidden to: (a) act as agent or attorney
for anyone but the Commonwealth in any matter in which it
is a party or has a substantial interest, and in which he
participated while retained in the state’s service; and (b) to
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appear in court or to appear before a state agency as agent or
attorney for anyone other than the Commonwealth in any
proceedings to which the Commonwealth is a party or in
which it has a substantial interest, sooner than one or two
years following the termination of his or her employment by
the state. Partners of former state employees are subject to
like restrictions. Partners of present state employees may not
act in matters in which state employees are forbidden to act;
but certain exceptions are made for partners of state
legislators and of special state employees.

Section 6. Financial Interest of State Employee, His
Relatives or Associates. A state employee may not par-
ticipate in any official matter within his jurisdiction, in which
he, a relative, or an associate, has a financial interest, unless
(a) he first advises his appointing authority of the existence of
that interest, and receives from that authority a written
finding that this interest is insubstantial, or (b) the interest has
been determined to be inconsequential or remote under
regulations promulgated by the Attorney General.

Section 7. Financial Interest of State Employees in State
Contracts. With certain exceptions, this section forbids a
state employee to have a direct or indirect financial interest in
a contract made by a state agency. Procedures are prescribed
whereby a state employee who in good faith learns of his
actual or prospective violation of this section may purge
himself of the same, and avoid the related statutory penalties.

Section 8. Unlawful Acts of State, County and Municipal
Employees in Relation to Public Building and Construction
Contracts. Certain offenses on this score are described and
outlawed.

Section BA. Restrictions on Certain State Ap-
pointments. Members of a state board or commission may
not appoint a fellow member or former member to an office
or position under the supervision of that board or commis-
sion, sooner than 30 days following the termination of that
individual’s membership on the board of commission.

Section 9. Remedies for Violations of Sections 2-8. This
section provides for civil actions by the Attorney General
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against offenders, financial recoveries by the Commonwealth,
and the judicial nullification of tainted official acts ot state
agencies*.

. Section 10. Conflict of Interest Advisory Opinions by
Attorney General. State employees (including special
employees) may request the advice of the Attorney General
upon any question arising under the Conflict of Interest Law
relating to their official duties and responsibilities, and to
their interests. If the Attorney General fails to respond within
30 days after receipt of such a request, such failure is to be
construed as an opinion favorable to the employee.

Section 11. Unlawful Compensation of State and County
Employees in County Government Matters. This section
pertains to (a) state employees whose official responsibilities
involve matters to which a county is a party or in which a
county has a “substantial interest”, and (b) county employees.
Its provisions are essentially identical to those outlined in
Section 4 above, modified to apply to county government,
and reflecting the quasi-state status of counties in
Massachusetts.

Section 12. Unlawful Acts by Partners of State and
County Employees or of Former State and County
Employees in Relation to County Government. Similarly,
the requirements described in Section 5 are applied to the
county government level.

Section 13. Financial Interest of County Employees, Their
Relatives or Associates. Requirements substantially identical
to those established for state personnel by Section 6 above are
applied to county employees in relation to the interest of
themselves, their relatives or associates in county government
activities.

Section 14. Financial Interest of State or County
Employees in County Contracts. This section follows the
pattern ol Section 7, outlined above.

Section 15. Remedies for Violations of Sections 11-14 et
al. The Attorney General, or the district attorney of a county,
may bring civil actions against offenders for financial
recovery by that county. Tainted acts of county agencies may
be nullified through judicial proceedings.
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Section 15A. Restrictions on Certain County Ap-
pointments. The principles of Section 8A are applied to
appointments by county boards and commissions.

Section 16. Conflict of Interest Advisory Opinions by
County Commissioners. Any county employee or special
employee, other than a county commissioner, may apply to
his board of county commissioners for an advisory opinion as
to such employee’s duties, responsibilities, and interests, as
affected by the Conflict of Interest Law. A county
commissioner may seek such advice on his own aceount from
the County Personnel Board. The 30-day rule described in
Section 10 above governs these requests also.

Section 17. Unlawful Compensation of Municipal
Employees and Special Employees. This section applies to
the municipal level of government, with appropriate
modifications, the requirements described under Section 4.

Section 18. Unlawful Acts by Former Municipal
Employees or Their Partners. In substantial degree, this
section applies to the municipal level the kinds of re-
quirements outlined above under Section 5.

Section 19. Financial Interest of Municipal Employees,
Their Relatives or Associates. A municipal employee may
not participate in any official matter within his jurisdiction, in
which he, a relative, or an associate, has a financial interest,
unless (a) he first advises his appointing authority of the
existence of that interest, and receives from the latter a
written finding that such interest is insubstantial, or (b) that
interest has been exempted by statute as being too remote or
inconsequential. An elected official making demand deposits
of municipal funds may avoid penalty hereunder only by
filing a financial disclosure statement with his city or town
clerk, before acting on the aforesaid official matter. Penalties
hereunder are the same as those outlined under Section 6.

Section 20. Financial Interest of Municipal Personnel in
Municipal Contracts. This section follows the pattern of
Section 7.

Section 21. Remedies for Violations of Sections 15-20, el
al. A city or town may bring civil actions against offenders
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for financial recovery by the municipality. Tainted acts of
municipal agencies are subject to judicial nullification.

Section 21A. Restrictions on Certain Municipal Ap-
pointments. The principles of Section 8A are applied to
appointments by municipal boards and commissions, with
certain variations.

Section 218. Prohibitiott of Undated Resignations of
Municipal Personnel. No prospective appointee to a
municipal board, commission or office shall be required to
give the appointing mayor, city manager or town manager an
undated resignation. Violations of this section carry a fine of
up to $5OO.

Section 22. Conflict of Interest Advisory Opinion by City
Solicitor or Town Counsel. Any municipal employee or
special employee may request of his city solicitor, city
corporation counsel, or town counsel, an opinion upon any
question arising under the Conflict of Interest Law relating to
that employee’s duties, responsibilities and interests.

Section 23. Standards of Conduct. No officer or
employee of a state, county or municipal agency shall: (a)
accept other employment which will impair his judgment in
exercising his official duties; (b) engage in any activity
requiring him to disclose to unauthorized parties confidential
information obtained by him in his official capacity; (c)
improperly disclose such confidential information; (d) appear
to use, attempt to use, or use his official position to secure
unwarranted benefits for himself or others; or (e) so comport
himself as to give reasonable basis for the impression, or to
arouse suspicions, that he is open to improper influences or
behavior. The constitutional officer or agency head con-
trolling such an agency may take “appropriate administrative
action” against an officer or employee thereof who violates
these standards.

Section 23A. Certain Restrictions of Trustees of Public
Institutions of Higher Learning. Such a trustee may not be
appointed to any other office or position in his institution
aforesaid until one year has elapsed since the end of his term
as a student trustee, ir three years have passed since last
served as trustee.
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Section 24. Administrative Provisions. Provisions herein
govern the form, filing, and availability for public inspection,
of disclosure statements and certifications required by this
chapter.

Section 25. Status ofPublic Employees Under Indictment
for Misconduct in Office. This section authorized the
suspension of such employees pending judicial resolution of
the charges against them, provides for the designation of
temporary replacements of such employees, and regulates the
status of the compensation, fringe benefits, and retirement
pension rights of suspended officers and employees.

The above statute provides, in most instances, for fines of up to
$3,000, and imprisonment for up to two years, or both, as penalties
for violations of certain of its provisions, with fines as high as $5,000,
and as long as three years in jail, or both, for other violations.

Supplementing the policies of the Conflict of Interest Law (G.L. c.
268A) are provisions of other general statutes regulating the conduct
of officers, employees and consultants of particular governmental
agencies or governmental levels. These supplementary statutes,
excerpts of which are reprinted in Appendix B of this report,
introduce no new principles, and require no detailed review here.

Massachusetts Judicial Code of Ethics and Conduct
Subsequent to the enactment of the Conflict of Interest Law (G.L.

c. 268A), the Supreme Judicial Court of the Commonwealth, in a
series of major revision of its rules for the state courts and Bar in 1966
and 1973, established a judicial Code of Ethics and Conduct,
substantial excerpts of which are set forth in full in Appendix E of
this report.

In many ways more far-reaching and more precise than the
provisions of the Conflict of Interest Law, these judicial rules
establish standards for the conduct of judges, court personnel, and
members of the Bar, designed to protect the integrity of the judicial
system, and to insulate members of the state judiciary from
community and other influences even remotely likely to affect their
independence of judgment.

These rules are based on the premise that the public expects of the
judiciary even greater propriety and impartiality than is demanded of



I JulyHOUSE No. 647548

officials and employees of the executive and legislative branches of
government where due allowances have to be made for the political
processes of a democratic republican society and representative
government. Hence, behavior that would be acceptable in executive
and legislative positions whose occupants are supposed to be sensitive
to shifting public sentiment and partisan considerations (within the
limits imposed by the Conflict of Interest Law) is not acceptable in
the judiciary whose obligation it is to determine the facts and rights at
suit impartially upon the constitution and laws as they are rather than
on what the latter ought to be.

Constitutional Basis of Conflict of Interest Law
The Conflict of Interest Law (G.L. c. 268 A) was enacted by the

General Court in 1962 in the exercise of its general police powers
under the Constitution (Part 11, c. 1, s. 1, Art. IV, 1780).

Another consitutional provision dating from 1780 further
mandates that the achievement of propriety in office is a legitimate
objective to the state:

A frequent recurrence to the fundamental principles of the
constitution, and a constant adherence to those of piety,
justice, moderation, temperance, industry, and frugality, are
absolutely necessary to preserve the advantages of liberty,
and to maintain a free government. The people ought,
consequently, to have a particular attention to all those
principles, in the choice of their officers and representatives:
and they have right to require of their lawgivers and
magistrates, an exact and constant observance of them, in the
formation and execution of the laws necessary for the good
administration of the commonwealth. (Part I, Art. XVIII).

Under the Municipal Home Rule Amendment, added to the
Constitution in 1966, cities and towns may adopt charter provisions,
or enact ordinances and by-laws, in the exercise of any power which

CHAPTER 111. CONSTITUTIONAL PROBLEM AREAS
UNDER MASSACHUSETTS CONFLICT OF INTERESI LAW

General Background
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the General Court could confer upon them, so long as such local
provisions and enactments are not inconsistent with laws passed by
the General Court or with the Constitution. The Municipal Home
Rule Amendment further excludes from local home rule authority the
adoption of local provisions defining and establishing the punishment
for felonies or imposing imprisonment as a punishment for violating
those local provisions, except as the General Court may by law
otherwise permit (Amend. Art LXXXIX).

The General Court has preempted the field of conflict of interest
legislation in major degree, though not entirely, through the
enactment of the Conflict of Interest Law. Relatively little latitude
has been left to municipalities to legislate further in this field through
the use of their home rule powers, save for such peripheral areas as
the regulation or prohibition of multiple officeholding, the adoption
of separation of powers provisions, and the like. Conceivably,
municipalities may have power, through local home rule enactments,
to implement the Conflict of Interest Law by mandating hearings
procedures for public employees, by adopting additional guidelines to
narrow “twilight zones” in the interpretation of that statute locally,
and by clarifying the duties of local officials under the act. However,
such implementing local charter provisions, ordinances and by-laws
would have to be “consistent” with the Conflict of Interest Law and
other controlling state statutes, and would have to meet judicial tests
of reasonableness.

Areas of Constitutional Concern
An examination of the Conflict of Interest Law by the Legislative

Research Bureau staff has disclosed two areas in which questions of
constitutionality remain to be determined by the courts. These areas
relate to (a) the protection of the rights of public employees to due
process of law, and to the equal protection of the laws, under
provisions of the Conflict of Interest Law pertaining to the
classification of regular vs “special” employees, and (b) possible
infringements of the right of public officers and employees to petition
the General Court for the enactment of laws and to oppose laws of
which they disapprove.

In connection with its consideration of the above-cited due process
and equal protection of the laws issues, the Legislative Research
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Bureau solicited the advisory opinion of the Attorney General in a
letter of April 29, 1975, which is reprinted in Appendix C of this
report. Because of the pressures of other departmental business, the
Attorney General was unable to render a formal advisory opinion,
However, his Department submitted on June 26, 1975 an informal
opinion as to some issues raised in the Bureau request; this response,
reprinted in Appendix D of this report, is discussed at appropriate
points in the text below.

Classification of ‘‘Municipal Employees” vs. ‘‘Special Municipal
Employees”

Statutory Provisions
Section 1 of the Conflict of Interest Law provides for the division

of public employees, whether elected or appointed, into two broad
categories of regular employees and “special employees”. This
objective it accomplishes through definitions of the terms “state
employee”, “special state employee”, “county employee”, “special
county employee”, “municipal employee” and “special municipal
employee”.

At the state and county levels, the statute itself spells out clearly the
terms “employee” and “special employee”, leaving the interpreting
officer only the task ofapplying the circumstances of an employee to
the provisions of the definition, in order to ascertain which category
he belongs in.

In general, an “employee” at the state or county level is “a person
performing services for or holding an office, position, employment,
or membership” in a state or county agency, as the case may be,
“whether by election, appointment, contract of hire or engagement,
whether serving with or without compensation, on a full, regular,
part-time, intermittent or consultant basis”. At the state level,
members of the General Court are “state employees”. (Section 1,
paras, d and q).

The definitions of “special employee” at the state and county level
differ somewhat in their details, but follow essentially the same
pattern. In this category are individuals (a) who occupy offices or
positions to which no official compensation attaches; (b) who are
appointive officials whose conditions of official employment allow
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them to undertake outside personal or private employment during
normal working hours, or (c) who are appointive officials who receive
official compensation for an aggregate of not more than 800 hours of
work during the preceding 365 days of seven hours each. An elected
state or county officer may be a “special employee” only if no official
pay attaches to his office. (Section 1, paras, m and o).

In contrast, Section I applies a different approach to the
distinguishing of local “employees” and “special employees”. An
employee is a “municipal employee” unless his position is classified as
that of a “special employee” by the city council of his city, or by the
board of selectmen of his town; according to the following definitions
and conditions attached thereto:

(g) “Municipal employee,” a person performing services for
or holding an office, position, employment or membership in
a municipal agency, whether by election, appointment,
contract of hire or engagement, whether serving with or
without compensation, on a full, regular, part-time, intermit-
tent, or consultant basis, but excluding (1) elected members of
a town meeting and (2) members of a charter commission
established under Article LXXXIX of the Amendments to the
Constitution.

(n) “Special municipal employee”, a municipal employee
who is not a mayor, a member of a board of aldermen, a
member of a city council, or a selectman in a town with a
population in excess of one thousand persons, and whose
position of employment has been expressly classified by the
city council, or board of aldermen if there is no city council,
or the board of selectmen as that of a special employee under
the terms and provisions of this chapter. Such classification
shall be made by employing standards reasonably related to
the terms and provisions of this chapter and all employees
who hold equivalent offices, positions, employment or
membership in the same municipal agency shall have the
same classification. All employees of any city or town wherein
no such classification has been made shall be deemed to be
“municipal employees”, and shall be subject to all of the
provisions of this chapter with respect thereto without
exception.
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The above provisions allow local clarifying authorities much
latitude in determining what is a standard of classification
“reasonably related to the terms and provisions” of the Conflict of
Interest Law. By implication, the classification of a municipal
functionary as either a “municipal employee” or “special municipal
employee” is valid if comparable treatment would result in the
classification of a person in like circumstances at the county or state
levels.

Important constitutional problems arise under the foregoing
statutory provisions, as noted by the Director of the Legislative
Research Bureau in his letter to the Honorable Francis X. Bellotti,
Attorney General of the Commonwealth, on April 29, 1975:

The procedures and criteria to be followed in classifying
occupants of offices and positions as either (a) “state
employees”, “county employees” or “municipal employees”
on the one hand, or (b) “special employees” of these levels of
government on the other hand, become vitally important
because it involves liability or non-liability to
prosecution and conviction of a felony or of a misdemeanor,
with fines and imprisonment being authorized depending on
the particular offense. Constitutional issues of the equal
protection of the laws, and of substantive due process arise
insofar as classification features of the Conflict of Interest
Law allow individuals in like circumstances performing like
acts to be treated differently insofar as their exposure to
criminal prosecution and conviction are concerned. On this
score, particular reference is had to rights guaranteed by the
Fourteenth Amendment of the Federal Constitution, and
Articles 1 and X of the Declaration of Rights, Part I, of the
Constitution of the Commonwealth...

These problems become much more pronounced in regard
to the classification aspects of the Conflict of Interest Law
with relation to municipal officers and employees. These
statutory provisions very clearly give the city council (or
board of aldermen) of each city, and the board of selectmen
or each town, discretionary authority to classify municipal

C(institutional Issues
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personnel of their respective localities as non-special or
special. The classifying body is required only (1) to apply
standards “reasonably related” to the Conflict of Interest
Law, and (2) to apply such classifications uniformly to “all
employees who hold equivalent offices, positions, employ-
ment or membership in the same municipal agency.” Note
that such uniformity must apply not citywide or townwide,
but only within each individual “municipal agency”, i.e.
department. Thus, for example clerical employees performing
like duties in different municipal departments need not be
classified the same way. Employees not classified as special
are automatically classified by the statute as non-special.

The matter is further clouded by the fact that the Conflict
of Interest Law does not provide for the classification of
municipal positions by a central state agency applying
uniform standards and policies re the determination of this
non-special vs special status. Instead, it delegates this exercise
of discretionary authority to 351 municipal governing bodies,
thus encouraging, if not making inescapable, discrimination
among citizens of the United States and of the Com-
monwealth employed by the Commonwealth’s agents, the
cities and towns, by the accident of their residence. Two
individuals employed by two different municipalities who do
like work may be exposed to unlike classification: the act of
one can send him to jail, while the same act by the other bears
no penalty or one of much less severity...

Responses of city solicitors and town counsel to questionnaires of
the Legislative Research Bureau suggest widespread disparities
among cities and towns in the classification of employees in like
circumstances, and uneven enforcement of the requirements of the
Conflict of Interest Law. Hence, the problems posed are real, not
hypothetical.

In its informal advisory opinion, reprinted in Appendix D, the
Department of the Attorney General concluded that classification
actions taken under Section 1 by city councils and town selectmen arc
valid if they are not suspect and if they adhere to standards
reasonably related to those prescribed by the Conflict of Interest Law
for state and county personnel. The Department saw no equal
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protection problem with the classification process itself. However, it

cautioned that significant legal developments in the due process field
during the past few years may have implications for the Conflict of
Interest Law insofar as it affords no hearings by authorities
responsible for determining “special employee” status.

Absent more extended legal research, the Department did not feel
that it should pursue further the question of the constitutionality of
Conflict of Interest Law provisions re the classification of municipal
personnel.

Disciplinary Actions Against Employees

Statutory Provisions
Section 23 of the Conflict of Interest Law establishes certain

“standards of conduct” for state, county and municipal employees,
violations of which may be the subject of “appropriate administrative
action” by the constitutional officer or other head of the employee’s
agency. That section provides that no officer or employee of the state,
a county or municipality shall

(a) accept other employment which will impair his
independence of judgment in the exercise of his official duties.

(b) accept employment or engage in any business or
professional activity which will require him to disclose
confidential information which he has gained by reason of his
official position or authority.

(c) improperly disclose confidential information acquired
by him in the course of his official duties nor use such
information to further his personal interests.

(d) use or attempt to use his official position to secure
unwarranted privileges or exemptions for himself or others or
give the appearance of such action.

(e) by his conduct give reasonable basis for the impression
that any person can improperly influence him or unduly enjoy
his favor in the performance of his official duties, or that he is
unduly affected by the kinship, rank, position or influence of
any party or person.

(f) pursue a course of conduct which will raise suspicion
among the public that he is likely to be engaged in acts that
are in violation of his trust.
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The Conflict of Interest Law makes no provision for the granting
of a hearing to an employee who is charged with a violation of this
section, and is silent as to rights of appeal in the event that the
employee concludes that the charges are arbitrary, capricious, or
politically motivated.

Presumably, punitive action taken against an employee covered by
the Civil Service Law (G.L. c. 31), the Institutional Employee Tenure
Law (G.L. c. 30, s. 9B), or the Veterans’ Tenure Laws (G.L. c. 30, s.
9A; G.L. c. 41, s. 112A) may appeal to the State Civil Service
Commission from any disciplinary action taken against him under
Section 23 of the Conflict of Interest Law which affects his status or
tenure. However, the law is ambiguous as to the extent to which
action taken by an appointing authority independent of the
Commission is “appropriate”.

Constitutional Issues
Questions of constitutionality arise in respect to so much of Section

23 as allows “appropriate administrative action” to be taken against
an employee whose offense, if any, consists only in the “appearance”
of susceptibility to unlawful conduct, or whose behavior may give
someone a “reasonable basis for the impression” or may “arouse
suspicion” of unlawful activity. This is quite a different matter from
making punishable specific acts, such as actual acts of bribery or of
violations of conflict of interest provisions. Thus an employee may be
punished for deportment which someone else thinks or says is
suspicious, but which others may not so regard. The law does not say
to whom, or to how many persons such conduct must look
suspicious, beyond saying that the employee must not “raise
suspicion among the public”.

These provisions would appear to invite all manner of charges -

politically motivated or otherwise against public officials, and to
expose them to witch hunts at the hands of the malicious, without
appropriate redress. No burden is placed upon the accuser to prove
his point before an impartial tribunal, and, indeed, no hearing rights
are guaranteed to the accused. For most public employees, who are
not poor enough to be entitled to public defenders, or wealthy enough
to finance appeals through the judicial system, the potential for
abuses under these statutory provisions is awesome.
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Accordingly, the Legislative Research Bureau posed the following
question to the Attorney General

Do the provisions of Section 23 of the Conflict of Interest
Law conflict with the requirements of the due process and
equal protection of the laws provisions of the Federal and
State Constitutions, in that said Section 23 (a) provides for
the punishment of offenses defined in terms which are too
vague to conform to constitutional standards, (b) reverses the
principle that the accused shall be presumed innocent until
proven guilty, and (c) fails to provide adequate protection to
the accused against charges and administrative actions which
impair his reputation and livelihood, and which may be
arbitrary, capricious and discriminatory?

The Department of the Attorney General responded in its informal
opinion that

Finally, it is my view that §§23(e) and 23(f) are not
unconstitutionally vague in requiring that employees not
appear corrupt to outside parties. Admittedly, however,
recent U.S. Supreme Court cases would lend substantial
weight to a challenge to those sections.

Among the suggestions made to the Legislative Research Bureau
staff by parties interested in this problem were those: (a) that the term
“appropriate administrative action” be defined; (b) that hearings be
assured to accused employees, possibly with a right of appeal to the
State Civil Service Commission or a special tribunal where more
severe punitive action had been ordered by the appointing authority;
and (c) that the accused be entitled to see the evidence against him
and to confront his accuser.

The Declaration of Rights (Part I) of the Constitution of the
Commonwealth mandates that

Every subject of the commonwealth ought to find a certain
remedy, by having recourse to the laws, for all injuries or
wrongs which he may receive in his person, property, or
character. He ought to obtain right and justice freely, and

Constitutional and Statutory Provisions

Right of Free Petition
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without being obliged to purchase it; completely, and without
any denial; promptly, and without delay; conformably to the
laws... (Art. XI).

The people have a right, in an orderly and peaceable
manner, to assemble to consult upon the common good; give
instructions to their representatives, and to request of the
legislative body, by the way of addresses, petitions, or
remonstrances, redress of the wrongs done them, and of the
grievances they suffer... (Art. XIX).

These constitutional provisions thus form the basis of the “Right of
Free Petition” enjoyed by and guaranteed to all inhabitants of the
Commonwealth, including public employees, since 1780. Further-
more, at the local level, the right of local voters to petition their local
legislative bodies has been protected by statute since as early as 1785. 1
The Municipal Home Rule Amendment to the Constitution (Art.
LXXXIX), ratified in 1966,reaffirms these and other traditional local
liberties in these terms:

It is the intention of this article to reaffirm the customary
and traditional liberties of the people with respect to the
conduct of their local government, and to grant and confirm
to the people of every city and town the right of self-
government in local matters, subject to the provisions of this
article and to such standards and requirements as the general
court may establish by law in accordance with the provisions
of this article. (Section 1).

The Conflict of Interest Law restricts or prohibits public employee
involvement in “particular matters” in which their private interests, or
those of members of their immediate families, partners, or business
associates conflict with the interests of such employees’ employing
level of government. The term “particular matter” is defined in
Section 1 of the Conflict of Interest Law thus:

(k) “Particular matter ,” any judicial or other proceeding,
application, submission, request for a ruling or other
determination, contract, claim, controversy, charge, accusa-
tion, arrest, decision, determination, finding, hut excluding
enactment of general legislation by the general court.

'Acts of 1785, c. 75. s. 5; now, G.L. c. 39. s. 10.



[JulyHOUSE - No. 647558

As phrased, this definition appears to bar a public employee from
“participating” in legislation relative to “particular matters” except
where such legislation is “general” and is enactable by the General
Court. Hence, public employees are restricted in relation to (a) special
laws enacted by the General Court, and (b) all local legislation,
whether general or special, enacted by local legislative bodies.

What the authors of the Conflict of Interest Law were attempting
to do was to outlaw the submission to the General Court of
“sweetheart” special bills by public officials for their own personal
financial benefit, or for the benefit of their family members, or
business associates. However, the prohibition appears to have
reached farther than intended, inasmuch as “special bills” include (a)
petitions of counties, cities, towns, and districts for special laws
relating to their governmental organization, powers, duties, finances,
and property, (b) petitions of companies, churches, and other
organizations which have statutory charters amendable only by the
General Court, and (c) petitions of individuals who have been
damaged by the state and who are unable to find redress otherwise
than by an appeal to the General Court.

In writing these provisions of the Conflict of Interest Law, its
authors were influenced by the fact that the constitutions of many
states prohibit special laws altogether.

Constitutional Issues
Whatever the pros and cons may be relative to the merits of special

legislation, there comes to the fore the basic constitutional question
as to whether the Right of Free Petition at either the state or local
level is susceptible to curtailment by statute, directly or indirectly, as
provided in the Conflict of Interest Law.

There is little doubt that the General Court, and local legislative
bodies, may regulate the legislative processing of petitions once they
are received. Indeed, the General Court is not required by the
Constitution to act on any petition, other than one filed under
constitutional provisions relating to initiative measures (Amend. Art.
XLVHI).

Constitutional scholars assert that the citizen's right of access to the
General Court and his local legislative body appears to be clear and
untrammeled, whatever his position or station in life. They argue that
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his grievance is to be received whether it is past, present, or
prospective. They further assert that his right, by established
tradition, extends not only to the support of legislation which he
thinks is wise and beneficial to himself and others, but to the
protesting of legislation he considers likely to do him injury. In their
view, such is the clear thrust of the Declaration of Rights, and such
are the traditions of the Commonwealth.

As limitations upon the time available for the preparation of this
report do not allow intensive analysis of all the provisions of the
Massachusetts Conflict of Interest Law (G.L. c. 268 A), this chapter
focuses attention on certain selected problem areas in that law called
to the attention of the Legislative Research Bureau staff by officials
of the State Attorney General’s Department, city solicitors and town
counsel, county commissioners and other knowledgeable authorities.
Hence, the list of issues herein discussed is not inclusive of all aspects
of that statute which are, or may eventually prove, worthy of
legislative attention.

General Consideration in Revision of Law

Preserving An Effective Conflict of Interest Law
Among the authorities with whom the Legislative Research Bureau

staff discussed the matter, there was a general consensus that the
Conflict of Interest Law is in need of revision, based on experience
with it over the past 13 years. While agreeing on the nature and extent
of some changes, these authorities differed on the revision of other
features of the Conflict of Interest Law in fundamental ways. At
issue, over-all, is the question whether the Conflict of Interest Law
should be retained, with only those secondary alterations needed to
clarify and strengthen its provisions, or to eliminate inequities not
intended or supported by its authors, or whether that statute should

CHAPTER IV. OTHER SELECTED PROBLEM AREAS
UNDER MASSACHUSETTS CONFLICT OF INTEREST LAW

Scope of Chapter



HOUSE No. 6475 I July60

be changed further in jettisoning important requirements and
objectives upon the claim that they are unattainable in the human
setting.

In preparing their draft of the Conflict of Interest Law in 1962,
members of the Special Commission on a Code of Ethics started from
the premise that the state needed, and the public demanded, a strong
statute which would meet the problem of corruption and official
malfeasance head-on at all levels of government. The Special
Commission concluded that the scandals of past years, and
continuing current of misbehavior at the state, county and municipal
levels, were attributable to inadequate statutes of former years, and
lack of incentives for the effective enforcement of such standards as
did exist. The Special Commission therefore rejected the notion of a
cautious, limited approach to conflicts of interest. Instead, it directed
its efforts to writing a strong, comprehensive law with sharp, credible
teeth in it.

In this connection, a major concern of the Special Commission was
to reach conflicts of interest at the county and municipal government
levels, which had not received as much publicity as had misdeeds of
state officials, but which represented a widespread, deep-rooted zone
of misconduct accepted by many local citizens as simply the
“prerequisites of office”. Bill-drafting on this score was especially
difficult, because of the great differences in community sizes,
governmental organization, and circumstances.

Coping with corrupt and unethical behavior among state officials
and employees required consideration of the sophistication of those
offenses, and of the problems of control, arising from the operations
of a partisan political system and the immensity and complexity of
the state government itself.

In the judgment of the Special Commission and its supporters, the
resulting Conflict of Interest Law was comprehensive, was founded
on right principles, and did not impose impossible, god-like
obligations upon public employees. In phrasing the statute, every
effort was made to keep human behavioral realities in mind, and
many hours were devoted to devising administrable language which
would encompass particular undesirable acts of public employees,
and desirable standards of conduct, without creating civil rights
difficulties and other problems in its wake. Because of the
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complexities of the subject matter, some legal “twilight zones” were
deemed inescapable, and the limits of constitutionality had to be
strained, in legislating against the more intricate, subtle and
sophisticated forms of wrongdoing. Authors of the law fully expected
that clarifying and corrective amendments to the law would be
necessary in the future, based on defects discovered through
administrative and judicial experience with the implementation and
interpretation of its provisions.

Views As To Areas Requiring Revision
On the basis of experience with the Conflict of Interest Law, state

and local legal authorities point to a variety of its aspects which they
feel require improvement from the administrative and legal view-
point.

They have suggested a comprehensive redrafting of the Conflict of
Interest Law to eliminate undesirable legal “twilight zones” affecting
the coverage of the act, and permissible vs impermissible employee
behavior, resulting from vague and unsatisfactory statutory
definitions. They also stress the need to correct certain requirements
of the Conflict of Interest Law which reportedly defy equitable and
uniform administration on a reasonable basis. In particular, critics
complain that as presently phrased, that statute leaves too much
room for subjective interpretation, taxes the understanding of
attorneys, and baffles the great majority of public employees who are
laymen rather than attorneys.

Furthermore, state and local legal officers have suggested that in
some respects, the Conflict of Interest Law may be cluttered up with
“excessive detail”, and may be trying to reach many petty situations,
and even areas of no real public concern, thus complicating the
administration of that law, and raising the risks of “benign neglect” in
its enforcement, and of capricious enforcement. Finally, critics urge a
review of the penalty provisions of the law which, in their opinion,
exceed the levels required for the reasonable deterrence of
wrongdoing and for the protection of the public interest; in this
connection, it has been suggested that criminal penalties be applied
only to major offenses, while lesser misdeeds be punished with tines
alone.
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Thus, the Cambridge City Solicitor has stated that

From my experience with Chapter 268A, I find it to be
vague, overbroad and extremely difficult to implement. In
light of the fact that it is a criminal statute which must be
construed strictly, 1 personally believe that the entire Chapter
is in need of extensive re-drafting so that public employees
will have reasonable advance knowledge that their conduct
might be a Conflict of Interest.

In my opinion, that statute, even as it exists now, has been
effective in that almost all employees and officers of our City
are aware of its existence and are generally concerned that
their conduct be in compliance with the law.

There have been occasions when certain public officers
have been accused by groups in Cambridge of being in
Conflict of Interest in circumstances where there was none
and was not even the slightest appearance of a Conflict of
Interest. In a few cases, although we have given opinions to
such individuals that there was no Conflict of Interest, they
felt compelled to resign their post or to refrain from voting or
participating in matters of importance with the City.
Hopefully, the implementation of this Act will not discourage
competent individuals from government service. l

The City Solicitor of Lawrence has observed, similarly, that
The conflict of interest law as it is now written is too broad.

too general and vague. It fails to define direct or indirect
interest, and it endeavors to cover too many situations, which
is absurd. The definition of a City Employee is too broad.
How can an ordinary municipal employee, who has no
official capacity in the awarding of a contract affect the
issuance of said contract? If a municipal employee is a
member of the Bidder’s immediate familv, how can an
emancipated daughter be affected if she is a bidder in
competition? 2

And the Monson Town Counsel has noted that
From my brief experience with the Conflict Law, 1 find that

its provisions are too broad and all-encompassing. It does not

Letter from Mr. Edward D. McCarthy, Esq., Cambridge City Solicitor, to the Director of the Mass.Legislative Research Bureau, May 9, 1975.
lrom Mr. Michael J. Batal, Sr., Esq., Lawrence City Solicitor, to the Director of the Mass. I euislative

Research Bureau, May 12, 1975.
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define the limits of permissible activity and therefore fails to
give fair warning of what could be criminal conduct.

In small towns, like Monson, strict enforcement of the
Conflict Law would embarrass a number of officials without
benefit to the Town. 1

While open to suggestions as to improvements in the Conflict of
Interest Law, its defenders warn against any weakening of its policies
in the name of “reform” or “clarification”. On this score, the Town
Counsel of Natick informed the Legislative Research Bureau that

1 do not see any major flaws in the language ot Chapter
268A. I feel that there is sufficient clarity in its provisions to
carry out its intent which has been ignored...(by)...local
communities...(which)...have...failed to implement the
provisions of the statute...

1 feel very strongly in a strict interpretation of Chapter
268A. In light of recent National events, there is not greater
need today than for a strict standard of ethics among federal,
state, and local elected and appointed officials... 2

Among those supporting a strong “conflict” law are those who
favor giving particular attention to adjustments designed (a) to
protect the civil liberties of public employees and their families
against misapplications of the Conflict of Interest Principle, (b) to
clarify the dividing line between lawful and unlawful conduct where
necessary, particularly where innocent activities of public employees
may be subject to penalty contrary to the intent of the authors of the
statute, and (c) to improve administrative practices and procedures
under the law.

Views re Effectiveness of‘Present Law
Among the authorities consulted by the Legislative Research

Bureau staff, views differ as to the effectiveness of the present
Conflict of Interest Law (G.L. c. 268 A) in actual practice. However,
these authorities agree generally that state, county and municipal
employees are aware of the basic thrust of the statute, even if their
knowledge of particular, more detailed provisions leaves much to be
desired; and in consequence, there is little doubt that these public
'Letter from Mr. David W. Sanborn, Esq., Monson Town Counsel, to the Director of the Mass. Legislative
Research Bureau, January 15, 1975.
■Letter from Mr. J.J. DiGeronimo, Esq., Natick Town Counsel, to the Director of the Mass. Legislative
Research Bureau, January 16, 1975.
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officials and employees have been strongly motivated to make a
good-faith effort to comply with the Conflict of Interest Principle as
they understand it, and with the Standard of Conduct in Section 23 ol
the law. Thus, the Conflict of Interest Law has served to lorestall
undesirable situations that might otherwise have arisen.

In response to Legislative Research Bureau inquiries, the county
commissioners of three counties, and the municipal legal counsel of
19 cities and towns, indicated that the Conflict of Interest Law has
been mostly effective, or very effective, in actual operation in their
respective jurisdictions (Counties of Essex, Suffolk and Worcester;
municipalities of Boston, Brewster, Cambridge, Carlisle, Chelmsford,
Hanson, Ipswich, Natick, Needham, Norwell, Orleans, Plymouth,
Revere, Springfield, Swampscott, Tewksbury, Wakefield, Wayland,
and Worcester). The town counsel of two towns pronounced the law
partially effective in their communities (Adams and Millbury), while
that officer in a third town declared that the law did not serve a
“particularly useful purpose” since “conflict” abuses had not been
significant in his locality in recent times (Belmont).

A typical favorable comment was that made by the Wakefield
Town Counsel, who stated that

As a whole. 1 would say that the statute has been effective
within the Town of Wakefield for no other reason than the
fact that its existence is known by public officials. This fact
alone, 1 believe, has caused a recognition by public officials
that any and all personal affiliations must be left outside of
their public office. If anything, I find that the public officials
are overscrupulous to the extent that unpaid Board Members
classified as “special employees” avoid any personal relations
with the Town. 1

Negative views as to the effectiveness of the Conflict of Interest
Law were recorded by the county commissioners of only two counties
and by the solicitors and counsel of only two municipalities (Counties
of Hampden and Hampshire; the City of Lawrence and the Town of
Monson). On this score, the Chairman of the Board of Hampshire
County Commissioners complained that

No penalties, for the most part, are ever applied at the local
level. If a conflict is alleged normally at the town, city or

Letter from Mr. Mario L. Simeola, Lsq.. Wakefield Town Counsel, to the Director of the Mass. Legislative
Research Bureau, December 30, 1974.
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county level, it merely becomes a political issue in a campaign
of that person or the official who appointed him. Sometimes
the person resigns because of pressing private business and/or
family matters and the case dies. If a law is to be effective,
penalties must be certain...

For all practical purposes...(the Conflict of Interest
Law)...is a dead letter law on the local level and even on
the state level. l

Finally, no specific opinions as to the effectiveness of this statute
were included in the replies submitted by the county commissioners
of seven counties and by the legal counsel for 15 cities and towns
(Counties of Barnstable, Berkshire, Bristol, Dukes, Franklin,
Norfolk, and Plymouth; municipalities of Ashfield, Brockton,
Charlemont, Chelsea, Dalton, Lee, Middleborough, Newbury,
Newburyport, Rowe, Salisbury, Somerville, Stow, Westborough and
West Bridgewater).

In order of the frequency with which they were cited in county and
municipal responses, factors limiting the effectiveness of the Conflict
of Interest Law include (a) statutory provisions which are ambiguous,
too general or too broad (16), (b) the latitude allowed for subjective,
political judgments in the interpretation and enforcement of the law
at the local level (8), and (c) difficulties in applying the provisions of
the law in small towns whose governments depend largely on unpaid
volunteers and paid part-time personnel recruited from a small
population (4).

Recognizing the complexity of the Conflict of Interest Law, and
the difficulty which laymen in elective and appointive offices of local
government experience in understanding its many facets, the
municipal counsel of at least two jurisdictions have prepared
informational materials to assist local personnel in complying with
that law. In 1963, a pamphlet relative to the Conflict of Interest Law
was prepared by the Town Counsel of Brookline, under authority of
the Selectmen, for distribution to all boards, commissions, com-
mittees and department heads of the town. Similarly, at the direction
of the City Council, the City Solicitor of Worcester prepared a brief
explanation of the Conflict of Interest Law in 1963, for distribution
to all employees.

Although the Conflict of Interest Law has been in force for more
'Letter from Hon. David B. Musante, Chairman. Board of County Commissioners, Hampshire County, t,
the Director of the Mass. Legislative Research Bureau. May 16, 1975.
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than a decade, the Commonwealth has yet to prepare and distribute
to state officers and employees any comparable “layman's guide” to
that law. Absent such a manual, the state is thus in the position of
relying primarily on advisory opinions of the Attorney General, on
the doctrine that “ignorance of the law is no excuse”, and on
prosecutions, to achieve compliance among state employees.
Obviously, a well-drafted conflict of interest manual would facilitate
employee compliance with the law, and hence increase its effec-
tiveness. Moreover, such a step by the state would go far in meeting a
moral if not a constitutional obligation of the state to take
reasonable measures to make its laws understandable to the lay
public which is expected to obey them. These considerations assume
added importance, given the intricacies of the Conflict of Interest
Law, and they heavy penalties attached to its violation.

Problems re Definition of Words and Phrases

The Attorney General’s Department, and municipal counsel, have
indicated that certain problems have arisen in the Conflict of Interest
Law (G.L. c. 268A) in regard to certain defined, and certain
undefined, words and phrases employed in that act.
Defined Words and Phrases

As indicated earlier, Section 1 of the Conflict of Interest Law
contains definitions of 17 key words and phrases, and through these
definitions, controls the scope of that statute. Questions have been
posed in relation to the following:

Immediate Family. This term is defined by paragraph (e) of
Section 1 as “the employee and his spouse, and their parents,
children, brothers and sisters.” Reportedly, attorneys are not
altogether clear in their minds as to how far this definition reaches
into the ranks of the “in-laws” of a state, county or municipal
employee and his spouse.

In an article in the Boston University Law Review in 1965, its
author, William G. Buss, Esq., developed this question further:

An employee may have a close cousin or grandparent (or
friend or enemy) and be influenced by his or her interest in a
particular matter; but the statute must draw a line
somewhere, and the interests of such persons, who are less
likely to have an identity of interests with the employee, are
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not attributed to him. But what of a step-parent, an
illegitimate child or a half-brother? The statutory language is
ambiguous as to them. Much will probably depend on the
context in which the question arises. If the advance opinion of
the Attorney General is requested, broad coverage is likely;
but a court might be inclined to read that statute restrictively
when a criminal indictment is presented.'

It is not altogether clear whether the words “children, brothers and
sisters” relate only to the “employee and his spouse”, or include the
“children, brothers and sisters” of the parents of the employee and his
spouse. If the former alone is true, then uncles and aunts of an
employee and his spouse are not included within the statutory
restrictions imposed by the Conflict of Interest Law on members of
an employee’s “immediate family”. In an advisory opinion of May 20,
1963, the Attorney General ruled that an employee’s relationship to a
matter in which the latter’s uncle had an interest was reachable
through the Standard of Conduct established by Section 23 of the
law. 2

Unresolved is the status of the separated or divorced spouse of an
employee, who is no longer actually a part of his “immediate family”,
and who is not a “partner” in some enterprise or interest with the
employee. Throughout the statute, the term “partner” is used without
definition either in the Conflict of Interest Law itself, or in the general
definitions section of the General Laws (c. 4, s. 7).

In interpreting the words used in the Conflict of Interest Law,
general rules of statutory construction apply, under which

...Words and phrases shall be construed according to the
common and approved usage of the language; but technical
words and phrases and such others as may have acquired a
peculiar and appropriate meaning in law shall be construed
and understood according to such meaning. (G.L. c. 4, s. 6.
Clause 3).

Municipal Employee. Paragraph (g) of Section 1 defines a
“municipal employee” as

'Buss, William G., Esq., “The Massachusetts Conflict-of-interest Statute: An Analysis”. Boston University
Iw Review , Vol. XLV, No. 3, Summer, 1965, pp. 356-357.

: Mass. Attorney-General, Conflict Opinion No. 89, cited in Buss article, Boston University Law Review, Vol.
XLV, No. 3, Summer, 1965? p. 356.



[JulyHOUSE No. 647568

...a person performing services for or holding an office,
position, employment or membership in a municipal agency,
whether by election, appointment, contract of hire or
engagement, whether serving with or without compensation,
on a full, regular, part-time, intermittent, or consultant basis,
but excluding (1) elected members of a town meeting and (2)
members of a charter commission established under Article
LXXXIX of the Amendments 1 to the Constitution.

Here a question arises as to the scope of the words “elected
members of a town meeting” in the exception in Clause (1). Does this
exception apply only to members of a representative town meeting
elected by and from among the voters of their respective precincts or
electoral districts, or does it also extend to townwide elected officers
of the town who are ex officiis or at-large members of that body
under the provisions of the statute or home rule charter creating the
representative town meeting? If so, does the exemption apply to these
townwide elected officers only in relation to their activity as members
of the representative town meeting while it is in session, or does it
remove them entirely from the strictures of the Conflict of Interest
Law? The history of the Conflict of Interest Law strongly suggests a
“yes” answer to the first part of the latter question, and a “no” answer
to the second part thereof. However, the issue is clouded, since in
litigation what a law says may dominate the issue as to what it ought
to say.

The exception in Clause (1) is also ambiguous as it relates —or
appears to relate to open town meetings, in which elected town
officials are automatically town meeting members since they are
registered voters. Had Clause (1) specified its exemption only in terms
of “a representative town meeting” rather than “a town meeting” this
ambiguity would have been avoided. Until Clause (1) is altered, it
may constitute an unintended loophole in the law.

In this general connection, it should be noted that selectmen in
towns are “municipal employees”, and may not be classified as
“special municipal employees”. 2

Further, as noted by attorney William G. Buss in his article
referred to above.

The Municipal Home Rule Amendment, ratified
!G.L. c. 268 A. s. I(n).

1966,
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Besides covering persons who are obviously municipal
employees by virtue of being full-time employees of a city or
town, this definition plainly covers the unpaid public
employee who gives his own time to render “public service” as
a local official, such as a member of a school committee or
planning board, and it leaves no doubt that a lawyer,
architect or the like, rendering professional services to a
municipal agency whether paid or not, would be a “municipal
employee”... 1

Official Act. Attorneys have complained that the definition of
“official act” in paragraph (h) of Section I of the Conflict of Interest
Law as “any decision in a particular matter or in the enactment of
legislation” is too vague. They argue that this definition makes no tie-
in with the definition of “official responsibility” below, or with the
employee’s office or position. The statute contains no definition of, or
references to, “private acts” from which “official acts” may be
distinguished specifically, by implication, with certainty and with
uniformity.

Interplay of Definitions re Official Responsibility, Participation
and Particular Matters. These key definitions in Section 1 of the
Conflict of Interest Law are as follows;

(i) “Official responsibility”, the direct administrative or
operating authority, whether intermediate or final, and either
exercisable alone or with others, and whether personal or
through subordinates, to approve, disapprove or otherwise
direct agency action.

(j) “Participate”, participate in agency action or in a
particular matter personally and substantially as a state,
county or municipal employee, through approval, disap-
proval. decision, recommendation, the rendering of advice,
investigation or otherwise.

(k) “Particular matter”, any judicial or other proceeding,
application, submission, request for a ruling or other
determination, contract, claim, controversy, charge, accusa-
tion, arrest, decision, determination, finding, but excluding
enactment of general legislation by the general court.

Buss, William G., Esq., Boston University Law Review, Vol. XI,V, No. 3, Summer. 1965, p. 311
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In his article in the Boston University Law Review in 1965,
Attorney William G. Buss has described these three terms as the
“basic operative definitions” of the Conflict of Interest Law:

The basic concepts which bring the substantive
prohibitions and exemptions of the act into operation are
“particular matter,” “participate” and “official responsibili-
ty.” The most central of these is “particular matter.” In three
of the four basic substantive provisions (on each of the three
levels) it is the focus of the offense, and, in many instances in
each of these provisions, it is the focus also for determining
the applicability of exemptions. “Participate” and “official
responsibility” are terms used to describe, in various contexts,
the nexus between an employee’s public activity and a
“particular matter” necessary to bring a prohibition into play.
To “participate” or to have participated in a particular matter
prevents a special or former employee, or a partner of a
present or former employee, from giving assistance to
outsiders in relation to that matter; also, where an employee
has a financial interest in a particular matter, he may not
participate in that matter. Having “official responsibility” for
a particular matter acts as a comparable bar, preventing
special employees, former employees, and partners of
employees from assisting outsiders in relation to that matter.
Lack of participation and official responsibility for a public
agency’s activities is also a condition to certain exemptions
from the provisions in the act prohibiting an employee from
having a financial interest in a government contract.

In each of the three definitions, the defined term itself is
almost as suggestive of its meaning as the defining words... At
the end, as at the beginning of the definition, we know that
“matters” of government are covered and that they must have
a “particular” focus. It is hard to improve on the self-evident
meaning of “particular matter.” The defining words mainly
suggest its breadth and variety and reinforce the characteristic
of particularity. The definition clearly does offer a concrete
limitation to the term in its exclusion of “enactment of
general legislation by the general court.” The Attorney
General has interpretea “enactment” to encompass not only
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the actual step of voting on legislation but committee work
and, presumably, the entire legislative process.'

Because of the requirement of particularity, a chemist
working as a full-time state employee was permitted to accept
a research grant from private organizations to conduct
general research into an area related to his state job so long as
he was “not asked to make a determination relating to the
specific facts on a controverted matter.” 2 By a parity of
reasoning, a state agency should be able to obtain temporary
assistance from individuals knowledgeable in various fields
who will be willing so to serve knowing that their private
activities will not thereafter be excluded from state matters.
For example, a lawyer might be able to assist the Alcoholic
Beverage Control Commission in setting up general standards
for granting or denying licenses without forfeiting his future
right to appear before the Commission through having
participated in a particular matter.

In a similar fashion, “participate” tends to speak for itself,
and, as a result, is defined with language which strains to
gild the 1i1y... Words such as “approval,” “decision,”
“advice,” and “investigation” give a certain flavor of what is
encompassed by the definition. In addition, they will supply
an easy test for identifying participation in some cases. But,
since “otherwise” is also given as a method of participating,
these words do not go very far toward pinning down the
defined concept. The stipulation that the participation must
be “personally and substantially” is an important contribu-
tion, ruling out peripheral contact by an employee with a
“particular matter.” The definition also makes clear that
“participate” describes action carried on in the public
employee’s public capacity.

“Official responsibility,” too, is suggestive of its own
meaning but the definition clarifies this considerably... This
definition comes straight from the federal act 3 and originated
in the Bar Association bill. 4 The keynote is authority to

'Mass. Attorney General, Conflict Opinion No. 101, June 3, 1963.
2 Mass. Attorney General, Conflict Opinion No. 191, December 13, 1963.
’lB U.S.C. s. 202 (b).

Federal4 Thc Association of the Bar of the City of New York. Report of the Special (

Conflicts of Interests Laws, Conflict of Interest anil Federal Service 6, 1960.
on the
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M:
Bd'

decide as compared to actual participation in decision. The
definition makes it clear that it is the potentiality of deciding
not the exercise of the power that is required. The authority
may be “intermediate or final”; it may be “exercisable alone
or with others.” By the draftsmen who created the concept,
“official responsibility” has been described as “line of
command’ operational authority.” Thus, even where the
authority is completely delegated, “official responsibility”
remains unless the delegation is irrevocable. This points to the
principal line of distinction between “participation” and
“official responsibility.” Any burden under the act which
might be caused by an employee’s participation may be
avoided simply by his refraining from acting; but “official
responsibility” cannot be thus avoided unless the employee
involved not only disqualifies himself, but, in effect, resigns
from his position. The authority would persist as long as he
could at any time terminate his own disqualification. Of
course, even resignation will not be effective if the authority
to act with respect to a matter was exercisable prior to
resignation.

For the most part, the Attorney General has not further
defined the term, stating that it is a question of fact whether
an employee has “official responsibility” in any given set of
circumstances... 1 It is doubtful... that the definition is
“extremely narrow”. .. This statement is accurate only if
read, “individuals who are actually able to approve,
disapprove or otherwise direct agency action”, and the words
are not particularly apt for such a reading. Contrary to what
the words seem to say, the definition of “official responsibili-
ty” does not require that an employee actually approve or
disapprove, but that he have authority to do so. Actually
approving or disapproving is much nearer the definition of
“participate”, under which individuals participate “personally
and substantially” “through approval, disapproval” and the
like. 2

Attorney General, Conflict Opinion No. 104, June 4, 1963; Conflict Opinion No. 226, March 23. 1963.
William G., Esq., boston University Law Review. Vol XLV, No. 3, Summer. 1965. pp. 318, 322.
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In recent opinions concerning the Conflict of Interest Law, the
Attorney General has ruled as substantial “participation” the role of
members of advisory bodies which lack approval powers, but whose
recommendations clearly carry great weight with the authority
empowered to approve or disapprove matters to which the aforesaid
recommendations relate. 1

Undefined Words and Phrases
As legal authorities have encountered problems with the foregoing

words and phrases defined in the Conflict of Interest Law, they report
uncertainty as to the correct interpretation of particular terms used in
that statute without definition.

Financial Interest. In at least six of its sections, the Conflict of
Interest Law legislates in relation to conflicts involving the “financial
interest” of the state, county or municipal government, its employees,
and the immediate family members and business partners of such
employees, without defining that term (Sections 6-7, 13-14, 19-20).

Describing the omission of such a definition as a deficiency in the
Massachusetts statute, the Harvard Law Review has asked

Is there a financial interest in a contract with the state when
a legislator agrees to a valuation of his land in a
condemnation proceeding, or applies for emergency state
loans or crop aid, or when his son receives a state scholarship?
Perhaps a listing or general description of desirable
exceptions, or a procedure for exempting them, is necessary
to assure that narrow judicial interpretation of the general
terms will not dilute the prohibition. Even where the financial
interest of a business entity is clear, there is a serious question
as to the degree of association necessary to impute such
interest to the individual legislator. California attempts to
provide a limited exception, after disclosure and ratification
for a “remote interest”, unless actual influence is shown. It is
arguable that a process which would allow a legislator’s
tenant, client, or customer to receive a state contract without
restrictions lacks sufficient deterrent effect... 2

'Mass. Attorney General, Conflict Opinion No. 623, September 19, 1974,

2 “Conflicts of Interest of Slate legislators”. Harvard Law Review. Vol. I.XXVI. April 1963, pp 1226-1227
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In advisory opinions to state officers and employees, the Attorney
General has defined “financial interest” to include (a) the holding of
stock in companies whose property is the subject of eminent domain
proceedings by the employing state, county or municipal government,
(b) an interest in governmental boards by potential bidders, and (c)
interests in applications by professionals whose fees would be a part
of the basis for determining the amount of a grant. 1

The Conflict of Interest Law establishes no de minimis rule
excluding very small financial interests from the application of
“conflict” regulations. A problem to be resolved in providing such an
exclusion would be the prevention of “interest-splitting” with a view
to circumventing the de minimis ceiling. This resembles issues
involved in the successful outlawing of contract-splitting by
conspirators seeking to evade laws requiring competitive bidding on
public contracts.

Substantial Interest. Similarly, the Conflict of Interest Law seeks,
without defining the term, to regulate or prevent conflicts of interest
in relation to matters in which the state, county, municipality,
employee thereof, or immediate family members and partners of that
employee, have a “substantial interest” (Section 4-5, 10-12, 17-18).
Manifestly, this phrase suggests a distinction between “insubstantial”
and “substantial” interests, in respect to which conduct is acceptable
or unacceptable, and penalties are to be mild (if any) or harsh. The
courts, the Attorney-General, and municipal legal counsel, have to
make these distinctions on a case-by-case basis.

In general, the state, a county or a municipality has a “substantial
interest” in (a) contracts to which it is a party, (b) litigation to which it
is a party, (c) the collection of taxes, (d) the custody of its funds, (e)
the sale and redemption of its bonds and notes, (0 the insurance of its
property and personnel, (g) the use of its public funds, (h) the exercise
of its regulatory powers, (i) the protection of the public health,
welfare and safety; and (j) criminal proceedings. This “substantial
interest” need not be financial or proprietary alone, and it is not
required to be adverse to the interest of the employee, members of his
immediate family, or his partners. 2

Buss. William G., Esq., Boston University Law Review. Voi XLV, No. 3. Summer, 1965. pp. 355-356.
7hid., pp. 330-333.
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In past opinions, the Attorney General has held “insubstantial” the
state’s interest in local snow removal, title searches by state employees
for borrowers rather than banks, the administration of federal grants
to hospitals not operated by the state, the formation of business
corporations (other than banks), and certain types of insurance
transactions and activities. 1

Inescapably, a significant “twilight zone” exists in the interpreta-
tion of the term “substantial interest”. What appears “substantial” to
one legal authority may seem less than “substantial” to another, and
vice versa. Furthermore, any determination of “substantiality”
involves guidelines whereby the question may be answered,
“substantial in relation to what?” Obviously, a $200,000 interest is
“substantial”, as is, probably, a $2,000 interest. But at what point in
the diminishing dollar scale does the interest cease to be “substan-
tial”?

In the judgment of some legal authorities who discussed the same
with the Legislative Research Bureau staff, a definition of “substan-
tial interest” is needed to assure more consistent, uniform, equitable
enforcement of the Conflict of Interest Law.

Substantial Value. The foregoing observations also apply to the
undefined term “substantial value” as appearing in Section 3 of the
Conflict of Interest Law. That section, which deals with bribery,
outlaws and punishes the solicitation, offering, promising or receipt
of “anything of substantial value” to influence official acts or to
corrupt witnesses in the manner described in the section. The
previous Section 2 lists specific punishable acts of bribery involving
the solicitations, offering, promising or receipt of “anything of value”,
a term also undefined.

Directly or Indirectly. The Conflict of Interest Law outlaws certain
actions which are taken “directly or indirectly”, and controls certain
involvements with interests which are “direct or indirect”, without
defining these terms as so used (Sections 2-5, 7. 11-12, 14, 17-18). The
omission of appropriate definitions on this score has been cited as a
weakness in the statute by one analysis of the Conflict of Interest
Law, 2 and by attorneys interviewed by the staff of the Legislative

1Ibid.
'“Conflicts of Interest of State Legislators”, HarvardLaw Review . Vol. I.XXVI, April 196.L pp. 1226-1227,
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Research Bureau. Apparently, these problems of interpretation are
less vexing than those requiring the separation of “substantial” and
“insubstantial” interests. Nevertheless, they are bothersome to the
judiciary.

In the following brief decision in May of 1975, involving an
employee of the City of Lawrence, the Superior Court ruled that the
lack of a definition of the words “directly or indirectly” hindered the
enforcement of Section 20 of the Conflict of Interest Law, which
relates to municipal employees who have “a financial interest, directly
or indirectly”, in contracts made by their municipal agencies:

Plaintiff is a married woman whose husband is employed
by the City of Lawrence in its water department. Plaintiff
owns a station wagon and seeks to obtain a contract from the
City to operate the same as a school bus for certain “special”
students who are required to be transported to schools far
from their homes to receive special handling. Plaintiff has
been a low bidder on contracts put out for bid for such
transportation. The respondents decline to award any
contract to her on the ground that such a contract would
place her husband in violation of Gen. Laws, c. 268A, s. 20,
and further would violate sec. 37 of the charter of the City of
Lawrence, a copy of which is attached hereto.

With regard to Chapter 268A, sec. 20; I rule that the
opening paragraph thereof, identified as subsection “a” is
unenforceable in this instance wherein it fails to define the
meaning of the words “directly or indirectly.” See Moskow v.
Boston, 349 Mass. 553.

With regard to Sec. 37 of the City Charter, 1 rule that the
meaning of the applicable Sec. 37 must be interpreted in the
light of General Laws, c. 209, sec. 4, which sets up a
presumption that the earnings of a married woman are
presumed to be performed on her separate account, and
therefore creates a presumption that the plaintiffs husband
will not receive any “reward” from her performance of any
contract herein considered.

Judgment is to enter declaring that plaintiff is qualified,
despite the provisions of G.L. c. 268A. and the charter of the
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City of Lawrence, to enter into a contract for her own
account to transport school children in a school bus or other
appropriate vehicle. 1
Partners and Partnerships. Without defining such terms, the

Conflict of Interest Law prohibits certain conflicts of interest
involving “partners” and “partnerships” of prospective, incumbent,
or former state, county and municipal employees (Sections 5-6, 12-13.
18-19). In doing so, this statute does not indicate what distinctive

treatment, if any, is to be accorded to (a) partnerships in which
expenses and profits are shared, and (b) partnerships which operate
independently under arrangements providing for the sharing of the
name alone.

Other provisions of the General L.aws do not cast much light on
this problem. The words “partner” and “partnership” are not defined
generally in the provisions for statutory construction (G.L. c. 4, ss. 6-
7), nor is the term “partner” defined in the Uniform Partnership Act
(G.L. c. I08A). There is a term “limited partnership”, defined in the
Uniform Limited Partnership Act as “a partnership formed by two or
more persons under ... (that act)... having as members one or more
general partners and one or more limited partners” (G.L. c. 109, s. 1).
Generally, these usages assume a partnership for profit, and do not
extend to other situations in which persons may be “partners” or
engaged together in non-profit activities.

Treatment of Districts Under Law-

Varying Definitions of “Agency”
Confusion attends the status of “districts”, as that term is employed

in Sections 1 and 25 of the Conflict of Interest Law.
In defining the various uses of the word “agency”, the former

section makes specific mention of authorities and districts which are
within the state government structure or are “independent” entities
not agencies of a county, city or town; but no similar references to
authorities and districts appear in the definitions of “county agency”
and “municipal agency”:

(c) “County agency”, any department or office of county
government and any division, board, bureau, commission.

Mcle v. Buckley. Mass. Superior Court, Essex, SS, No. 2272, decided May 2, 197:
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institution, tribunal or other instrumentality thereof or
thereunder.

(f) “Municipal agency”, any department or office of a city
or town government and any council, division, board,
bureau, commission, institution, tribunal or other instrumen-
tality thereof or thereunder.

(p) “State agency”, any department of state government
including the executive, legislative or judicial, and all councils
thereof and thereunder, and any division, board, bureau,
commission, institution, tribunal or other instrumentality
within such department, and any independent state authority,
district, commission, instrumentality or agency, hut not an
agency of a county, city or town.

Where a district is administered by a state agency, as, for example,
the Metropolitan District Commission or the Massachusetts Bay
Transportation Authority, there is little doubt that such districts are
state entities and their employees are “state employees” within the
meaning of Section 1. However, this leaves unsettled the status of two
other kinds of districts, namely (a) regional districts not administered
by the state, and (b) intramunicipal districts created as separate
bodies politic and corporate entities within a city or town to provide a
service to inhabitants of a part of its territory.

In his analysis of the Conflict of Interest Law, 1 Attorney William
G. Buss has commented as follows concerning the absence of
references to autonomous political bodies in the definitions of
“county agency” and “municipal agency”, as contrasted with the
coverage of such entities in the “state agency” definition;

... This language obviously covers such autonomous
political bodies as the Massachusetts Turnpike Authority.
But if this language, which has no parallel in the definitions of
municipal and county agencies, is essential to reach such
bodies, what of independent “municipal” authorities which
are nowhere expressly included? Are they assumed not to
exist? - or to exist but not to be covered? Moreover, the
express rejection of any overlap between state agencies, on
the one hand, and county, city or town agencies, on the other,

'Buss, William G., Esq., Boston University Lav. Review. Vol. XLV, No. 3, Summer. 1965 pp 309-310.
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raises a still different question. Does the absence of such
express rejection in the municipal and county agency
definitions suggest that the legislature contemplated that a
county agency can, at the same time, be a city or town
agency? The only answers to these questions are found in
opinions of the Attorney General. Notwithstanding the
absence of specific reference to independent municipal
authorities, he has held that the housing authority of a city is
a “municipal agency.”' On the other hand, the suggestion that
simultaneous characterization as a county and municipal
agency is permitted by the act, finds unqualified support in at
least one of his opinions. 2

In reaching these conclusions, the Attorney General
stressed the level of government to be served by the agency in
question. This seems entirely reasonable as it focuses on the
point at which the employee’s involvement in government is
most pervasive and, therefore, most likely to entail decisions
which might be subject to conflicting pressures growing out of
his private activities. Thus, a school committee is a municipal,
not a state, agency. 3 But merely looking at the name or
geographical scope of an agency’s function will not remove all
uncertainty from the characterization problem. The
Massachusetts Port Authority has a somewhat limited
geographical scope of operations, but it is nonetheless a state
agency. 4 The Metropolitan Transit Authority was a state
agency,5 as are the Government Center Commission6 and the
Boston Metropolitan District. 7 On the other hand, the Woods
Hole, Martha’s Vineyard & Nantucket Steamship Authority
is a county agency although its operations extend beyond any
single county. 8

'Mass. Attorney General, Conflict Opinion No. 25, April 16, 1963.
'Mass. Attorney General, Conflict Opinion No. 34, May I, 1963.
'Mass. Attorney General, Conflict Opinion No. 134. July 11, 1963.
Mass. Attorney General, Conflict Opinion No. 16, April 11, 1963.
Mass. Attorney General, Conflict Opinion No. 279, October 29, 1964.
Mass. Attorney General, Conflict Opinion No. 178, October 2, 1963.
Mass. Attorney General, Conflict Opinion No. 153, September 2, 1963
Mass. Attorney General, Conflict Opinion No. 233, May I, 1964.
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Regional school districts, which have a field of operations
extended beyond their constituent localities, are municipal
agencies. l Similarly, although the New England Board of
Higher Education is not concerned with educational matters
in Massachusetts alone, it is a “state agency” as to its three
Massachusetts members. 2 The Attorney General has held that
an Assistant Clerk for the First District Court of Eastern
Middlesex is employed by a county agency; 3 it is possible that
the agency involved is the clerk’s office and that the court
itself is a state agency.

If one is prepared to argue that an intramunicipal district is a
subdivision or agent of its city or town, then employees of that district
may be said to be “municipal employees” under the Conflict of
Interest Law. Similarly, one might argue that a regional or
intermunicipal district is a “municipal entity”, created for its member
municipalities, and that its personnel are therefore “municipal”. Such
is the position evidently taken by the Attorney General in his past
opinions on conflict of interest questions. However, such an
interpretation as to the status of intramunicipal and regional
(intermunicipal) districts and their employees runs counter to
longstanding practice in public administration and in law, of
classifying such districts as a distinctive category of “special districts”,
apart from the state, county and municipal levels. Given the legal
tradition that criminal statutes must be construed strictly, difficulties
arise in applying the Conflict of Interest Law to any class of “district”
not embraced by the definition of a “state agency”. It is assumed, by
some, that the Legislature had a reason for mentioning “state”
districts, while just as deliberately omitting districts not “agencies of a
county, city or town”.

Home Rule Amendment Aspects
A particular hazard in treating districts as “municipal” arises under

the Municipal Home Rule Amendment (Art. LXXXIX) added to the
Massachusetts Constitution in 1966, four years following the passage
of the Conflict of Interest Law, Section 8 of that Amendment
provides, in part, that

1 Mass. Attorney General, Conflict Opinion No. 98. May 23, 1963.
2 Mass. Attorney General, Conflict Opinion No. 121, June 21, 1963.
'Mass. Attorney General, Conflict Opinion No. 56. April 26, 1963,
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The general court shall have the power to act in relation to
cities and tow ns, but only by general laws which apply alike
to all cities, or to all towns, or to all cities and towns, or to a
class of not fewer than two, and by special laws enacted (1) on
petition filed or approved by the voters of a city or town, or
the mayor and city council, or other legislative body of a city,
or the town meeting of a town, with respect to a law relating
to that city or town; (2) by a two-thirds vote of each branch of
the general court following a recommendation by the
governor; (3) to erect and constitute metropolitan or regional
entities, embracing any two or more cities or towns or cities
and towns or established with other than existing city or town
boundaries, for any general or special public purpose or
purposes, and to grant to these entities such powers,
privileges and immunities as the general court shall deem
necessary or expedient for the regulation and government
thereof; or (4) solely for the incorporation or dissolution of
cities or towns as corporate entities, alteration of city or town
boundaries, and merger or consolidation of cities and towns,
or any of these matters...

If intramunicipal districts are in fact “municipal” and part of their
host municipality, then all special laws enacted since 1966 relative to
individual intramunicipal districts are null and void iftheir enactment
did not have the prior approval of the legislative body of the city or
town, or was not recommended by the Governor and passed by two-
thirds majorities of the General Court. No such problem exists in
relation to regional or intermunicipal districts, as the above
constitutional restrictions do not govern the enactment of laws
relative to entities embracing all or parts of two or more
muncipalities. However, the language of this constitutional provision
strongly suggests distinctive status for at least those districts which
are regional.

It is questionable whether the statutes can “have it both ways”
under the Municipal Home Rule Amendment, so far as the status of
special districts not “state” or “county” in character are concerned.

Section 25 Aspects
Specific mention is made to “districts” in Section 25 of the Conflict

of Interest Law, which relates to the status of state, county, district
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and municipal employees who may be suspended following their
indictment for misconduct in office. In the opinion of some legal
observers, the Legislature confused matters somewhat by inserting
this provision into the Conflict of Interest Law in 1972, since the
section does not really deal with “conflict” matters, but rather with
subject matter better incorporated in another part of the General
Laws dealing with the status of indicted persons generally. Just how
the present treatment of Section 25 has complicated administration of
the Conflict of Interest Law was not made clear to the Legislative
Research Bureau staff, beyond the possible terminological aspects.

Interest Representation on State and Local Boards

State Policy Dichotomy
An area of continuing concern to legal and other authorities is the

dichotomy between the policies and requirements of the Conflict of
Interest Law, on the one hand, and the concept of “representation” of
economic and other interests on state and local bodies.

Over the years, the General Court and local legislative bodies have
deemed it to be in the public interest to provide for the representation
of given professions, vocations, economic interests, civic
organizations and other concerned elements on boards, commissions,
committees, councils and other bodies charged with important
regulatory or other functions affecting the public generally and those
parties in particular. In part, this policy has been followed in order to
tap “outside” sources of expertise in staffing these boards. More
importantly, it is based on the pragmatic and theoretical political
rationale that in a government by the consent of the governed,
segments of society vitally affected by governmental decisions have a
legitimate role to play in their formulation and implementation.
Clearly, given the longstanding popular distrust of government, there
are many functions and programs which would not have found their
way onto the statute books as readily, were no concessions made to
this participatory principle.

This question sparked much concern on the part of the Special
Commission on a Code of Ethics, while it was drafting the legislation
eventually enacted on the Conflict of Interest Law. Opting for a
strong bias in favor of the Conflict of Interest Principle, the Special
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Commission took the position that in any confrontation between that
principle and the concept of interest representation, the former
should prevail. However, recognizing a considerable validity in the
latter concept, the Special Commission sought to soften the more
absolute constraints of the Conflict of Interest Principle through (a)
the provisions relating to “special employees”, (b) clauses allowing
appointing authorities to waive the “financial interest” limitation
where an employ .-A interest in a governmental matter is “in-
consequential”, “remote”, or non-inimical to the integrity of the
public service, and (c) divestiture procedures and exemption
provisions relating to employee interest in state, county or municipal
contracts.

While dealing with direct or indirect interests of employees on their
own account, their relatives’ account, or the account of
“partnerships” of which such employees are members, the Conflict of
Interest Law seems less clear about conflicts involving an employee
acting not for his own economic benefit or the benefit of his family or
partners per se, but for the benefit of an entire sector of society or the
economy vs other such sectors. Thus, hypothetically, a board
member, chosen to reflect the thinking of the orchard industry from
which he had retired and in which he and his family had no
investment, might act in a manner beneficial to that industry, as in
restricting competition or the number of licensed establishments, or
in setting prices at levels beneficial to agriculture but painful for
everyone else.

These considerations are a facet of a larger nationwide public issue,
which is concerned with creating knowledgeable, “participatory”
regulatory agencies which will serve the public without being
“captured” by the interests which they are supposed to regulate.

The following examples of confrontations between the Conflict of
Interest Principle and the Participatory Principle illustrate the kinds
of problems being encountered by the Attorney-General’s Depart-
ment and the counsel to state political subdivisions.

Representation of Organized Labor or Public Employees
At the state level, many Massachusetts statutes provide for the

representation of organized labor or public employees on various
state bodies which have significant authority over the compensation.
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fringe benefits, occupational safety and other conditions of
employment of persons within or without government, and which
function in-areas of other ideological or economic concern to labor.
Such labor representation is provided because the General Court
wished to assure a “voice for labor”.

Thus, for instance, the five-member State Civil Service Commis-
sion must include one gubernatorial appointee who “because of
vocation, employment, occupation or affiliation, can be classified on
a bona fide representative of labor”. 1 One labor representative out of
five members is not likely to unduly influence his fellow com-
missioners, except, possibly, on a close vote. In other cases, the “labor
voice” may prove more formidable than numbers imply, because of a
community of interest with employers, or because of “pro-labor”
appointments by a governor in selecting “public members” and “un-
earmarked” members of a board. Hence, for example, it is
mathematically possible for there to be trade domination of the
Board of Examiners of Electricians whose seven members include (a)
the State Personnel Administrator, the State Fire Marshal, and the
Associate Commissioner of Occupational Education, serving ex
officiis,

and (b) four gubernatorial appointees, including a public
member, a local wiring inspector, a master electrician with ten years
of experience as an employer, and a journeyman electrician who is an
employee.2

In addition to the Civil Service Commission, some other state
boards containing labor representatives among their members
include various state boards of registration, the Health and Welfare
Commission, the Massachusetts Port Authority, the Board of
Directors of the Massachusetts Bay Transportation Authority, the
Commission on the Employment of the Handicapped, the Con-
sumers’ Council, the Health Services Rating Commission, the Board
of Education, the Board of Higher Education, the Advisory Council
on Education, the Teachers' Retirement Board, the State Retirement

the Advisory Committee of the Southeastern Regional
Planning and Economic District, the Mental Health Advisory
Council, the Industrial Finance Board, the Commission on Labor
and Industries, the Advisory Council of the Division of Employment

'G.I 41.
. .12,XI. I
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Security, the Apprenticeship Council, the Industrial Accident Board,
and the Small Loans Regulatory Board.

At the municipal level, local charter provisions, ordinances and by-
laws may mandate labor representation on the local personnel board.
By statute, each municipal and county retirement board must include
a member elected by the employees belonging to its retirement
system. 1

Potential conflicts of interest loom in an individual’s accepting
appointment to a state, county or municipal office while remaining an
officer of an organization outside the governmental system which has
a vested interest in decisions made, or to be made, by the prospective
or present occupant of that office. This problem arises not only for
labor union officials who accept state, county or municipal
appointments, but for functionaries of other kinds of associations as
well.

When a labor union official accepts appointment to a public office,
does this make his fellow union officers, or even his fellow union rank
and file, “partners” within the meaning of the Conflict of Interest
Law? This point may require clarification via appropriate
amendments to that statute, especially in view of the common interest
of union members in higher wages, increased fringe benefits, and
better working conditions, all of which may involve indirect or direct
cost increases to the state and its political subdivisions. Resolving this
issue may be difficult in those instances where labor representation
stems from federal requirements.

In any event, organized labor has an interest in removing any
“unfair” legal traps which may await unwary union members in the
Conflict of Interest Law.

Boards of Registration
Currently, Chapter 13 of the General Laws provides for 27 state

boards of registration and examination, and directs that many or
most of the membership of each such board be selected from among

'Ci.L. c. 32. s. 20,
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Special “conflict of interest” provisions in the Registration Law
specify that a public or lay member of such a board may not have
been for five years prior to his appointment, or currently be, an
employer of any licentiate of his board, or an officer, director, or full-
time representative of such an employer or group of such employers.
He may not be an employee, or a representative of an employee, who
is a licentiate of his board. And he may not now be, or have been for
five years prior to his appointment, engaged in pursuits in the field
regulated by the board. 2

Public and other members of these boards are subject to the
general Conflict of Interest Law (G.L. c. 268 A). However,
interestingly, the “conflict” provision of the Registration Law applies
to public or lay members a more comprehensive “immediate family”
restriction evidently designed to combat the tendency in some
vocations to admit relatives to the calling while discouraging the
entrance of non-relatives. Under this provision, no person may serve
on a board of registration or examination who is now, or who has
been during the five years prior to his appointment

A spouse, parent, grandparent, step-mother, step-father,
step-son, step-daughter, child, grandchild, brother, sister,
half-brother, half-sister, son-in-law, daughter-in-law, father-
in-law, mother-in-law, brother-in-law, sister-in-law, niece,
nephew, uncle, aunt, of a licentiate of such board. (G.L. c. 13,
s. 98, Clause 4).

Insofar as a board of registration or examination confines itself to
determining the competence of applicants for examination and
licensing, the problems associated with the application of the Conflict
of Interest Law to its members would appear no different that those
encountered by the general run of state agencies. However, if such a
board should venture further by using its specific testing and licensing

'Boards re: Architects (ss. 44A-44D), Barbers (ss. 39-41), Chiropractors (ss. 64-66), Dental Examiners (ss. 19-
21), Dispensing Opticians (ss. 48-50), Electricians (ss. 32-32 A), Elcctrologists (ss. 58-60), Embalming and
Funeral Directing (ss. 29-31), Hairdressers (ss. Health Officers (ss. 70-72), Landscape Architects (ss.
67-69), Medicine (ss. 10-11), Nursing (ss. 13-15), Nursing Home Administrators (ss. 73-75), Operators of
Drinking Water Supply Facilities (s. 668), Operators of Waste Water Treatment Facilities (s. 66A),
Optometry (ss. 16-18), Pharmacy (ss. 22-25), Plumbers (ss. 36-28), Podiatry (ss, I2A-12C), Professional
Engineers and l and Surveyors (s. 45), Psychologists (ss. 76-79), Public Accountancy (s. 33). Radio and
Television Technicians (ss. 61-63), Real Estate Brokers and Salesmen (ss. 54-57), Sanitarians (ss. 51-53).and
Veterinary Medicine (s. 26).

JG.L. c. 13, s. 98.
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authority in such a way as to establish a formal or informal “ceiling”
on the numbers of persons allowed to pursue the licensed profession
or vocation within the state, other very significant conflict of interest
issues would be involved, invoking different applications of the
Conflict of Interest Law.

The Department of the Attorney-General has been having
considerable problems with the application of the Conflict of Interest
Law to the members of area mental health and mental retardation
boards established under the Mental Health Law. 1

Each area board, an agency of the Commonwealth, consists of 21
unpaid members named by the State Commissioner of Mental Health
for staggered three-year terms. Two-thirds of the members must be
residents of the area served by their board, and the remaining
members must either live or work in that area. Four of the 21
members must be selected from mental health associations within the
area, and another four must be selected from associations for the
mentally retarded within the area. The Commissioner must include at
least one member from each city and, if practicable, from each town
in the area, and must strive for geographical representation in the
membership of the area board. State employees may not constitute
more than one-third of a board’s membership; and no employee of
the State Department of Mental Health may serve on such a board. 2

Area mental health boards have advisory and administrative
powers. Among the latter are (1) approval of an annual plan of
mental health services, (2) budgetary review and recommendations,
(3) review of contracts for programs and services, (4) management of
gifts and bequests, (5) receipt of funds under contracts with localities,
and (6) related duties.3

Difficulties arise because the Mental Health Law provisions
require appointment to area mental health boards of members of
mental health associations which are private groups, and which have
a financial interest in decisions made by the State Department of
Mental Health and its area boards. Many of these private non-profit

Area Mental Health Boards

'G.L c. 19, ss. 23-25.
!G.L c. 19, s. 21.
'G.L c. 19, s. 23
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mental health organizations provide contractual services to the State
Department of Mental Health, Public Welfare, Youth Services, and
Public Health, or are trying to get funds from these agencies. Thus,
their representatives on area mental health boards, and on advisory
committees created by those boards, are caught in a conflict of
interest situation, under a tight construction of the Conflict of
Interest Law.

Beyond that, the law creating area mental health boards is biased in
favor of finding professionals to serve on these boards and their
advisory committees. Often, these professionals psychiatrists,
psychologists, et. al have some kind of actual or potential
involvement with “conflict” aspects. They may be members,
employees or consultants to organizations doing business with, or
subject to regulation or inspection by, the state. As state government
has always played a major role in the mental health field, most
professionals become involved with it one way or another, directly or
indirectly. Mental health is an inbred area.

The Attorney-General has sustained the treatment of members of
area mental health boards and their advisory committees as “special
employees” if they receive no compensation from the state, or if they
are employed by the state for fewer than 800 hours annually.

In addition, the Attorney General has ruled that the obtaining of a
waiver from the relevant appointing authority under Section 6 of the
Conflict of Interest Law, and the filing of a disclosure statement with
the State Secretary under Section 7 of that statute, is necessary to
permit service as a special state employee on an area mental health
board of (a) a municipal official whose agency requests or receives
state funding subject to review by that board, 1 or (b) an individual
having a financial interest in a private health care facility furnishing
mental health services under a contract with the state.2

Classification as State Employees
By specific provision, the Conflict of Interest Law includes

members of the General Court within the definition of “state

Treatment of Members of General Court

Mass, Attorney General. Conflict Opinion No. 613, February 5, 1974.
Mass. Attorney General, Conflict Opinion No, 617, February 25, 1974
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employee.” Also by definition, a member of the General Court may
not be a “special state employee,” as this category excludes elected
officers. 1

In certain respects, the Conflict of Interest Law treats members of
the General Court less stringently, and in other ways more
restrictively, than other “state employees.” In some instances, the
greater limitation imposed on legislators appears to have resulted
from oversights in the drafting of the law.

Liberal Treatment Aspects
Less stringent requirements are imposed on state legislators than

on other “state employees” by Section 4 of the law, which relates to
“any particular matter” in which the Commonwealth or a state
agency is a party or has “a direct and substantial interest.” “State
employees” may not receive other than their official compensation for
the performance of their duties in such matters, and may not act as
agent or attorney for anyone but the state in those matters. However,
a limited exemption is granted to members of the General Court, to
the extent that they may receive “outside” compensation, or act as
agent or attorney for non-state parties, in any “particular matter”
which relates to the collection of taxes, criminal fines or penalties,
corporation fees, and fees or charges for permits or licenses. This
exemption was included in recognition of the part-time status of
legislators, who are expected to depend on private employment or
earnings for the support of their families, and many of whom are
attorneys, accountants, and local officials. The Conflict of Interest
Law does not afford a similar limited exemption to city councillors.

Similarly, less restrictive rules apply to former elected officials,
including former legislators, under Section 5, which forbids former
state employees and their partners from acting as agent or attorney in
court or before state agencies for anyone but the state in any
“particular matter” in which the state has a direct and substantial
interest or to which the state is a party, and were formerly the
employee’s official responsibility, until a specified time has passed
since the state employee left the state service. Such a moratorium of
two years is prescribed for former state employees, and a one-year

'G.L. c. 268A, s. 1(c)(2); Mass. Attorney General, Con
2G.L. c. 268A, ss. I(n) and 17.

iflicl Opinion No. 631, January 29. 1975.



[JulyHOUSE - No. 647590

restriction is mandated for their partners. However, former elected
officials may act as private legislative counsel or private legislative
agents at any time following the termination of their respective term
of office.

Imposition of Greater Restrictions
More restrictive limitations apply to state legislators and other

elected state officials under two sections which grant certain
exemptions to “state employees” provided that the state official
responsible for their “appointment” so approves.

Thus, with the latter approval, Section 4 of the law allows a “state
employee” to act as agent or attorney, with or without compensation,
for members of his immediate family or any person for whom he is
serving as guardian, executor, administrator, trustee, or other
personal fiduciary, except in matters in which he has participated
officially or which are the subject of his official responsibility. With
like approval, and subject to the same restriction, he may “otherwise”
aid or assist members of his immediate family.

Similarly, Section 6 of the Conflict of Interest Law allows a “state
employee” to act upon certain official matters in which he, members
of his immediate family, his partner or other business associates have
a financial interest if he first notifies “the state official responsible for
his appointment” and receives from the latter a written waiver.

Under a strict construction of these two sections, a member of the
General Court would be excluded from access to the exemptions
afforded, because he is an elected official and hence lacks an
appointing authority empowered to approve the exemption. l

Restrictions of slightly greater severity apply to state legislators,
than to other “state employees,” under Section 7 of the Conflict of
Interest Law, which makes it a felony for a state employee to have a
direct or indirect financial interest in a state contract, when he has
knowledge or has reason to know of that interest, and when that
interest consists of the ownership of more than 1% of the stock of a
corporation.

1 his prohibition does not apply to a “state employee” other than a
member of the General Court if (a) he does not participate in or have
official responsibility for activities of any state agency party to the

Mass. Attorney General, Conflict Opinion No. 123. June 21, 1963
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contract, (b) the contract is let through competitive bidding, and (c)
the interest of the employee, his immediate family or business
associates in the contract does not exceed 10% of the total proprietary
interest therein. In contrast, a member of the General Court may have
an interest in a state contract only if he meets the foregoing three
requirements and one other, namely, that of filing with the State
Secretary a financial disclosure statement setting forth the full extent
of the financial interest which he and his family have in the contract.
With the approval of the governor, special state employees are
allowed to have an interest in a state contract if they do not work for,
or have special responsibilities for activities of, any contracting state
agency, and if they file such a financial disclosure statement.

A state legislator may have no financial interest in any contract to
which the General Court or either branch is a party, whereas a state
employee or special employee may, subject to the above limitations,
have interests in contracts of agencies in any branch of the state
government, so long as his own agency is not involved. Section 7
excludes from its restrictions contracts for the provision of services
and supplies to public assistance recipients, subject to certain
conditions.

Contradictory Provisions re Acting as Agent or Attorney
Some legal authorities have indicated to the Legislative Research

Bureau their view that the Conflict of Interest Law contains
contradictory provisions relative to an employee’s acting as attorney
or agent in relation to a particular matter in which his employer state,
county, or municipal government has a direct and substantial interest
or to which it is a party. Hence, such authorities urge clarifying
amendments to eliminate any such real or apparent contradictions.

Currently, three sections of the Conflict of Interest Law forbid
former state, county, and municipal employees to act as attorney or
agent for anyone other than their former employing level of
government in particular matters in which the employing government
has an interest or to which it is a party, and in which such former
employees had participated when in their government’s service
(Section 5, 12, and 18). It is argued that the preceding limitations are
at odds with provisions in those same sections and in at least three
other sections of that statute which specifically allow employees to act
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in certain circumstances as agents or attorneys for parties other than
their employing government (Sections 4, 11, and 17).

Other Problems re Employee’s Acting as Agent or Attorney
Section 4 of the Conflict of Interest Act provides, in part, that

(c) No state employee shall, otherwise than in the proper
discharge of his official duties, act as agent or attorney for
anyone other than the commonwealth or a state agency for
prosecuting any claim against the commonwealth or a state
agency, or as agent or attorney for anyone in connection with
any particular matter in which the commonwealth or a state
agency is a party or has a direct and substantial interest...

This section shall not prevent a state employee from taking
uncompensated action, not inconsistent with the faithful
performance of his duties, to aid or assist any person who is
the subject of disciplinary or other personnel administration
proceedings with respect to those proceedings.

This section shall not prevent a state employee, including a
special employee, from acting, with or without compensation,
as agent or attorney for or otherwise aiding or assisting
members of his immediate family or any person for whom he
is serving as guardian, executor, administrator, trustee, or
other personal fiduciary except in those matters in which he
has participated or which are the subject of his official
responsibility; provided, that the state official responsible for
appointment to his position approves...

Similar provisions appear elsewhere in the Conflict of Interest Law
in relation to county and municipal employees (Sections 11 and 18).

For legal counsel and public employees, vexing questions are
posed by the foregoing statutory requirements, depending on how
rigidly the language thereof is interpreted. In common acceptation,
the term “attorney” connotes legal counsel, qualified to practice
before the bar as representative of a client and to conduct business
before the courts and governmental agencies; and possibly the phrase
“attorney” may be said to include non-lawyers who, for one reason or
another, have granted, or who seek to exercise, another person’s
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“power of attorney” under state law. More sweeping in its scope is the
term “agent,” which includes not only formal legal counsel, but other
kinds of registered representatives, as well as any individual who
speaks or writes on behalf of another individual or party, whether on
a formal or informal basis. In the absence of any definition
circumscribing its intended scope, extreme interpretations of the
word “agent” are thus possible, to the considerable hazard of public
employees.

It should be noted that the above-cited prohibitions against an
employee’s acting as attorney or agent for anyone other than his
employing level of government is all-inclusive. Not only do they apply
to matters of “direct and substantial interest” to his employing
agency* but to any such matters pending before any agency of his
employing level of government, whether or not he has any official
responsibility for them. Legal “twilight zones” compound the
resulting problems.

For state employees who are selectmen, school committeemen, city
councillors, representative town meeting members, or occupants of
other appointed elected local offices back in their home communities,
there are many pitfalls to trap the unwary. Much the same may be
said for public employees who also function as officials of labor,
veterans, religious, cultural, civic, and other non-profit organizations
in a society stressing community service. Furthermore, Section 4, and
its counterpart provisions re county and municipal employees, do not
appear to allow such employees to serve as uncompensated trustees
for organizations other than personal fiduciaries.

A basic public policy question attaches to so much of the foregoing
statutory provisions as requires that an employee obtain the approval
of his appointing authority before being allowed to act as the
attorney, agent, executor, administrator, or trustee for an immediate
family member or other person, except in relation to matters in which
that employee has official responsibility.

Critics of these provisions do not question the prohibition against
an employee’s serving in any such private capacity when it would
conflict with his official responsibility. However, they doubt whether
the requirement of appointing authority approval of an employee’s
serving as attorney, agent, executor, etc., for members of his
immediate family or friends where there is not such conflict is
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practical, or can be justified on the grounds of compelling state
interest. Such critics are concerned that in their zeal for clean
government, authors of the Conflict of Interest Law may have
invaded the privacy of public employees and their families more than
was necessary.

Divestiture Provisions

The Conflict of Interest Law provides that a state, county, or
municipal employee, who learns that he has an actual or prospective
interest in a contract in violation of that statute, may purge himself of
that conflict, without penalty, within 30 days after it has come to his
attention, by making a full disclosure of this interest to his
contracting agency and by divesting himself of such interest (Sections
7, 14, and 20).

No comparable divestiture opportunity is afforded to individuals
who find themselves in an actual or prospective conflict of interest
under other sections of the Conflict of Interest Law. The lack of a
suitable provision on this score concerns observers because of the
complexities of the Conflict of Interest Law, the latitude that the
statute allows for subjective judgments, and the extent to which the
status of an employee may be affected by actions of relatives or
partners over whom he may exercise little or no control. Such critics
fear that the net effect of such an omission may be a form of statutory
entrapment which may unjustly jeopardize due process rights of
public employees.

These observers cite, for example, the situation in which an
employee may find himself if he seeks an advisory opinion from the
Attorney General, his county commissioners, or his municipal
counsel, or seeks a declaratory court judgment, as to whether or not
he is actually or prospectively in a conflict of interest not covered by
the above “30-day rule.” If in response to this employee’s
conscientious good-faith action, the authority from whom the
advisory opinion is solicited rules subsequently that the employee is
in violation of the statute, no divestiture opportunity may be granted
by that authority to the employee, who is now, technically, subject to
prosecution forthwith as a felon, and is exposed to the mercies of
parties whose decision to prosecute may be governed by political
considerations.
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To remedy this defect, critics urge the addition of appropriate
divestiture provisions to the Conflict of Interest Law.

Certain Exemptions of Special Employees

Under the law, a special state, county, or municipal employee may
receive compensation from parties other than his employing agency,
or serve such parties as agent or attorney, in relation to a particular
matter pending before that agency, if that special employee “serves on
no more than sixty days during any period of three hundred and
sixty-five consecutive days” (Sections 4, 11, and 17). This terminology
is not useful, because it is vague as to what is meant by “serves” in
relation to the rest of the sentence, and legal authorities are puzzled as
to whether the time allowance is to be computed in terms of “work on
a day” or “a day’s work.”

The statute further allows a present or former special state, county,
or municipal employee to aid or assist “another person” for
compensation in the performance of work under a contract with or
for the benefit of that employee's employing level of government, if
the head of the employee's contracting agency certifies in writing that
the interest of that agency’s level of government requires such aid or
assistance (Sections 4-5, 11-12, 17-18). Officials who discussed these
provisions with the staff of the Legislative Research Bureau suggested
that consideration be given to extending like treatment to former
“state employees,” “county employees,” and “municipal employees,”
subject to the same safeguards. Proponents of such a change believe
that it would permit the tapping of the expertise of former public
employees such as retirees by contractors working for the
contracting agency, to the public benefit.

Problems Relating to Conflict of Interest Advisory Opinions
Statutory Provisions

Because of matters of definition which may concern state, county,
and municipal officers and employees, and to assist them in obtaining
a clear understanding of their respective responsibilities and
disabilities under its provisions, the Conflict of Interest Law
authorizes the rendering of advisory opinions by the Attorney
General, county commissioners, and municipal legal counsel
(Sections 10, 16, and 22).
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Under other statutes, and possibly under provisions of local
charters in the instance of local governments, which relate to the
duties of governmental counsel, an elected officer or appointed
officer having charge of an agency may seek the opinion of the chief
legal officer of his respective level of government concerning actual or
prospective conflicts of interest involving subordinate employees.

Narrowly construed, the “advisory opinion” provisions of the
Conflict of Interest Law include only incumbent “regular” state,
county, and municipal employees among those entitled to seek such
opinions. However, the Attorney General, and local legal counsel,
have interpreted such statutory provisions broadly to include (a)
special employees, and (b) persons who have been elected or
appointed to an office or position but whose tenure thereof has not
yet started. Advice to these two latter categories of employees has
been furnished in the light of other provisions of the Conflict of
Interest Law which apply its restrictions to prospective as well as
incumbent public personnel.

The Conflict of Interest Law and related statutes impose no
obligation on the Attorney General, county commissioners, or
municipal legal counsel, to respond to conflict of interest inquiries
from third parties who are not employed by the agency involved or
who have no official responsibility for its management. Thus, a
person who is a candidate for office, but not yet elected or appointed
to it, has no standing to ask for an advisory opinion pertaining to real
or alleged conflicts of interest involving the incumbent of that office.
Similarly, “outside” citizen groups may not require such an advisory
opinion. “Outside” third parties who believe an officeholder has
violated the Conflict of Interest Law may present their evidence, if
any, to the Attorney General or a district attorney for grand jury
consideration.

In past opinions, the Attorney General has held that he has no duty
to provide advisory opinions under the Conflict of Interest Law to (a)
former state employees or former special state employees, 1 or (b)
prospective, present or former county or municipal employees. 2

However, he has rendered advice to state employees concerning

'Mass. Attorney General, Conflict Opinion No. 136, July 18, 1963.
2 Mass. Attorney General, Conflict Opinion No. 25. April 16, 1963.
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“conflict” questions involving county and municipal employees with
whom such state employees have an official relationship. l On an
informal basis, the Attorney General’s Department also responds to
inquiries of municipal counsel as to points of law which the latter
must determine under the Conflict of Interest Law. 2

Problem of Contradictory Advisory Opinions
Of concern from the civil rights standpoint is the possibility that a

public employee may be trapped between conflicting advisory
opinions of successive Attorneys General, county commissioners, or
municipal counsel, as to his “conflict” or “non-conflict” status,
because of the latitude allowed for subjective legal judgments by
provisions of the Conflict of Interest Law which are sufficiently vague
and indefinite to permit such a result.

To complicate matters further, the law makes no special provision
for judicial review of opinions rendered under it by the Attorney
General, County Personnel Board, county commissioners, or
municipal counsel, under which the courts may shield public
employees from prosecution in this type of situation.

Hence, spokesmen for the Attorney General’s Department have
recommended that the law be amended to bar prosecutions of public
employees who requested advisory opinions in good faith, supplied
the opinion-giving authority with all information sought by the latter,
and were held by that authority not to be in conflict. This change
would not solve the political problems of employees seeking advisory
opinions, or spare them from harassment by the press or others, but it
would reduce the potential for injustice now existing in the law.

Thirty-Day Restriction on Action bv Attorney General
Unlike the advisory opinion provisions operative at the county and

municipal level, Section 10 of the Conflict of Interest Law requires
the Attorney General to respond within 30 days to every request for
an advisory opinion, a failure to do so constituting “an opinion
favorable to such employee.” In addition, the Attorney General,
unlike his county and municipal counterparts, is specifically directed
to determine whether or not the state but not the employee has

'Mass. Attorney General, Conflict Opinion No. 134, July 11, 1963.
Buss. William G.. Esq., Boston University Law Review, Vol. XLV, No. 3, Summer, 1965, pp. 385-386.
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“a substantial interest in a particular matter.”
In their practical operation, these provisions have caused

difficulties for the Attorney General’s Department, which receives
numerous requests for advisory opinions each year, involving much
legal research.

Often, on receiving an advisory opinion request from a state
employee, the Attorney General’s staff finds that insufficient or
confused information has been submitted by the employee, and must
ask him for further facts, involving an erosion of the time available
for preparing the advisory opinion. Moreover, other delays arise
because the heavily-burdened staff of the Attorney General’s
Department is unable to attend quickly to requests for opinions
under the Conflict of Interest Law when they arrive in his office. This
situation plays into the hands of individuals who wish to “filibuster”
for 30 days, to have their arrangements blessed automatically as being
devoid of a conflict of interest. Of course, such a tactic does not
preclude prosecution where a real conflict of interest exists, but this is
poor legal practice.

Accordingly, officials of the Attorney General’s Department favor
the expansion, or outright repeal, of the 30-day restriction on the
preparation of advisory opinions, especially if there is to be a bar
upon prosecutions of employees in relation to matters held not to
involve conflicts of interest in advisory opinions sought by them. In
other words, the Attorney General’s Department wishes to have the
same opportunity to prepare advisory opinions properly that is
allowed to county and municipal authorities who have fewer
employee requests to handle.

Advisory Opinion Function of County Commissioners
Some authorities have questioned the wisdom of requiring the

county commissioners, rather than the district attorney or Attorney
General, to furnish conflict of interest advisory opinions to county
employees. Critics of this statutory policy in Section 16 charge that
such advisory opinions by county commissioners are likely to be
“worthless,” particularly when a board of county commissioners is
composed mostly or entirely of laymen without legal training. These
critics insist that county employees have a right to a professional legal
opinion, free of political considerations, because of the status of the
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Conflict of Interest Law as a criminal statute, and the potential for
prosecution under it no matter what the county commissioners have
ruled.

According to information provided to the Legislative Research
Bureau by authorities in 12 of the 14 Massachusetts counties, county
employees rarely request advisory opinions of their boards of county
commissioners. Indeed, the boards of county commissioners of ten
counties responded that, to the best of their knowledge, no such
requests have been received so far by their respective boadies. Hence,
one must assume that county employees are substantially ignorant of
the law, and may be violating it unwittingly, or that they all know the
law and are obeying it, or that they are uncertain both as to the law
and the legal talents and objectivity of their county commissioners.

For these reasons, some students of the Conflict of Interest Law
favor revision of Section 16 to vest the advisory opinion function re
county officers and employees either in the district attorneys or in the
Attorney General.

Independence of City Solicitors and Town Counsel

Burden Placed on City Solicitors and Town Counsel
The enactment of the Conflict of Interest Law in 1962 placed

significant new burdens on the city solicitors and town counsel of the
351 municipalities of Massachusetts. They became responsible for
advising municipal officers and employees as to whether or not those
individuals are in actual or prospective violation of that statute. As
legal representatives of their communities, they acquired major
obligations in respect to judicial proceedings under the Conflict of
Interest Law, to which their city or town is a party. And in large
degree, city councils and town boards of selectmen, who became
responsible for classifying municipal personnel as “municipal
employees” or “special municipal employees”, came to rely on their
municipal counsel for legal advice in that classification process.

Such a range of duties and responsibilities involves not only the
professionalism of city solicitors and town counsels as members of
the bar, but political problems and pressures as well. In contrast to

Political Pressure Issue
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the Attorney General and district attorneys who are elected by the
people, city solicitors and town counsel are appointed officials, being
named by the mayor with or without city council approval in mayor-
council cities, or by the selectmen in a non-manager town, or by the
city or town manager in a manager municipality, as the state law or
local charter may provide.

An elected Attorney General or district attorney, once elected, is
secure for his term, but must respond to the pressures of the electoral
process, hopefully without compromising his professional ethics.
Ordinarily an appointed city solicitor or town counsel will do as good
a job as his appointing authority and community expect and will let
him do, consistent with his professional ethics and his understanding
of community needs. In the microcosm of the city or town, the
constituency of the city solicitor or town counsel is closer and more
personal, bringing their own subtle influences, good and bad. He is
expected to counsel municipal officials in legal ways and means
whereby they may attain desired objectives; and his diplomacy is
taxed when he must report to his appointing authority that its ends
may not be reached within the four corners of the law. For some local
officials, the Conflict of Interest Law, when enacted, was very bad
news indeed, and it continues to present touchy problems today.

Of the counsel for 39 cities and towns responding to Legislative
Research Bureau inquiries, such officials of 21 communities indicated
that they have been able to discharge their duties under the Conflict
of Interest Law in a professional manner, without encountering
undesirable political pressures from their appointing authority. l On
this score, the Middleborough Town Counsel wrote that

The ability and integrity of Town Counsel is the key to his
rendering impartial opinions. It is up to Town Counsel to
reject any demands or implied pressure to render an opinion
in a certain manner or to obtain a certain result. 1 know of
many Town Counsel that have had differences of opinion
with the Board of Selectmen that appointed them and those
Boards have learned to respect them for their independent
judgment. If a particular Town Counsel gains a reputation for
being merely a spokesman for the Board, he will not long

Ashfield, Brockton, Cambridge. Charlemont, Chelmsford, Chelsea. Hanson, Ipswich Lawrence
Middleborough, Needham. Norwell, Plymouth. Rowe, Somerville, Springfield. Swampscott. TewksburyWakefield. Westborough, and West Bridgewater.
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survive the political changes that inevitably take place on a
Board. Furthermore, the question you pose seems to presume
that Boards of Selectmen have a unanimous outlook. In fact,
a Board is often divided among its own members and Town
Counsel, in such a situation, cannot render an opinion that
pleases all of them. 1

And the Wakefield Town Counsel reported that
... In my particular instance, the persons on boards

requesting my opinion have done so for their own protection,
so to speak, as well as the protection of the Town. 1 have been
thanked for my opinion even though adverse to the
requesting person or board. In general, I would say that they
have considered the opinion as assisting them rather than
denying anything. They... expect my objectivity in inter-
preting the “Conflict Taw”... 2

Municipal counsel for only four of the 39 cities and towns were
concerned over actual or potential political problems in the
administration of the Conflict of Interest Law in their communities
(Adams, Belmont, Millbury and Natick). Thus, the Town Counsel of
Adams declared that

1 have had occasion to meet the problem of conflict head-
on during my tenure as town counsel and have given eight to
ten opinions involving conflict to three or four town
departments. 1 now feel that it was unfortunate that our
Board of Selectmen originally designated all employees,
regardless of potential “conflict”, into the general category of
“special employees”. This was not done with my advice, but, 1
dare say that those particular selectmen got their advice from
neighboring towns or cities and were impressed by such
opinions, namely, to put everybody into that “special
employees” category regardless of the potential and obvious
conflict.

As an appointee of the Board of Selectmen, 1 was hardly in
a position to counteract their own judgment after discussion
with other town selectmen. I concluded and am still

'Utter from Mr. George C. Decas, Esq.. Middleborough Town Counsel to the Di
Legislative Research Bureau, December 16, 1974.
'Utter from Mr. Mario L. Simeola, Esq., Wakefield Town Counsel, to the Direc
Research Bureau, December 30. 1974.

the Massachusi

Mass, I.egislati
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convinced that elected officials feel that their opinions had to
prevail because it was obviously a “way of life” in holding
public office regardless of the impact of G.L. c. 268A...

The basic weakness in Chapter 268 A is the fact that there is
no real authority in bringing to account people who are in
“conflict”. Who in town government is going to assert himself
in bringing a fellow-elected officer to the attention of a
district attorney. Other elected officials do not feel that they
have any commitment to prosecute or even report such
matters to law enforcement officials.

I believe that the statute has curbed to an extent the many
instances where heretofore no attention was paid to the “way
of life” attitude of public officials and public employees...

A town counsel is hardly in the position to cope with a
situation as portrayed ... (above)... There is just no
sentiment in favor of town counsel injecting himself especially
in the “workings” of an elected official... As a practical
matter, a local town counsel would be considered out of order
to initiate any action involving conflict of interest of an
elected official, especially one who is elected year in and year
out without any opposition. Dealing with conflict of a full-
time town employee is another matter, and in that category,
there is much promise ...'

More briefly, the Natick Town Counsel remarked that

The impartiality of the Local Town Counsel is definitely
affected because of his appointed position. The other factors
to be considered are: his own personal attitude as to Conflict
of Interest and whether the appointive authority will in its
discretion concur with his opinion. An independent Town
Counsel would be one of the best possible solutions but very
difficult for local communities to obtain ~

,

2

And from the Belmont Town Counsel came the observation that
Your last inquiry concerns political considerations as a

factor in the implementation of the... (Conflict of Interest
Law)... The inference is that a City Solicitor or Town

'Letter from Mr. Andrew J. Dilk, Esq., Adams Town Counsel, to the Director of the Mass LegislativeResearch Bureau, December 16, 1974. 6

2Letter from Mr. J. J. DiGeronimo, Esq., Natick Town Counsel, to the Director of the Mass 1 ecislativeResearch Bureau, January 16, 1975. Legislative



HOUSE - No. 64751975] 103

Counsel may lack objectivity in passing upon any given
situation. I quite agree. Assuming that Chapter 268 A cures
any abuses which would not otherwise continue in a
clandestine manner, 1 feel that the opinions should be
prepared by some experienced and quasi-judicial agency
outside the municipality, presumably a division of the
Attorney General’s office... 1

No specific opinion on these issues was expressed in the responses
of the counsel of 14 cities and towns.2

Independent Legal Advisory Body
In its inquiry to city solicitors and town counsel, the Legislative

Research Bureau posed this question among others;

With respect to political considerations as a factor in the
implementation of...(the Conflict of Interest Law)....would
objectivity be better served by an independent board of
solicitors and counsel? For example, a city solicitor or town
counsel holding office by virtue of a political relationship
with a mayor or town official may encounter a situation
where, with implementation of Chapter 268A, that
relationship may hinder his ability to render a completely
impartial opinion. If so, are the rights of parties who rely on
the impartiality of the solicitor or counsel effectively denied
by a counsel who, whether consciously or unconsciously,
instinctively responds to the interests of the appointing
authority?

And county commissioners were asked the briefer question, “With
respect to political considerations as a factor in the implementation of
the statute, would objectivity be better served by an independent
board?”

Favorable Views. Of the 12 counties and 39 municipalities
answering these questions, only one county and four towns reacted
favorably to the idea of a special board to provide advisory opinions
on conflict of interest questions.

The Board of County Commissioners of Hampshire County stated
that -

'Letter from Mr. Ralph H. Willard. Jr.. Esq., former Belmont Town Counsel, to the Director of the Mas:
Legislative Research Bureau, December 17. 1974.

! Boston, Brewster, Carlisle, Dalton. Lee, Monson. Newbury, Newburyport, Orleans, Revere, Salisbury
Stow, Wavland and Worcester.
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Certainly an independent board would be a better solution
provided it was selected by a so-called nonpartisan and/or
apolitical organization, i.e. have the Massachusetts Bar
Association nominate fifteen qualified persons throughout
the Commonwealth to serve. The Governor could then select
nine from that list to be the Board. 1

The comments by the Hampshire County Commissioners implied
that, in addition to taking over the conflict-of-interest advisory
opinion role now vested by law in boards of county commissioners,
the proposed board’s services might be made available to cities and
towns.

Among the towns replying favorably, some expressed support for a
tribunal of one sort or another whose assistance would be available to
city solicitors and town counsel on request. The Millbury Town
Counsel suggested that the Executive Committee of the
Massachusetts Association of City Solicitors and Town Counsels be
authorized to perform such a function, or that some other board
composed of city solicitors and town counsels be created to render
conflict of interest advisory opinions upon request by the counsel of a
city or town. 2 Amendment of the Conflict of Interest Law to permit a
city solicitor or town counsel optional authority to refer any
conflicting-interest advisory opinion request “to a more independent
person or tribunal” was recommended by the Needham Town
Counsel. 3 These Needham views were shared substantially by the
Tewksbury Town Counsel. 4 In a variation of this theme, the Wayland
Town Counsel suggested creation of three-member regional boards of
city solicitors and town counsels to which conflict-of-interest
questions could be referred, provided that the municipal counsel of
the employing municipality would sit as one of the members when
questions from his locality were under consideration. 5 This
“voluntary” approach was advocated on the grounds that what is

'Letter from Hon. David B. Musante, Chairman. Board of County Commissioners of Hampshire County, to
the Director of the Mass. Legislative Research Bureau, May 16, 1975.
l etter Irom Mr. Andrew C. J. Meagher. Esq.. Millbury Town Counsel, to the Director of the Mass.
Legislative Research Bureau, December 16, 1974.
‘Letter from Mr. William A. Cross, Esq., Needham Town Counsel, to Mr. J.H. Powers ol the staff of the
Mass. Legislative Research Bureau. May 21. 1975.
Letter from Mr. Charles .1. Zaroulis, Esq., Tewksbury Town Counsel, to the Director of the Mass.
Legislative Research Bureau, December 13. 1974.
Letter Irom Mr. C. Peter R. Gossels, Esq.. Wayland Town Counsel, to the Director of the Mass. Legislative
Research Bureau. December 13. 1974.
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needed is a vehicle whereby a city solicitor or town counsel may. at
his option, refer to higher authority for resolution those conflict-of-
interest questions (a) involving actual or prospective conflicts on his
part, (b) involving very complex legal points as to which he would
like an independent “outside” professional opinion, and (c) involving
political circumstances of such a character as to suggest the wisdom
of having the issues resolved by an independent body outside the local
political arena.

Advocates of this solution oppose the alternative of removing
conflict-of-interest advisory opinion functions wholly from the hands
of individual city solicitors and town counsel to a separate county,
regional or state board for three reasons. First, they fear that it would
result in “bottlenecks” in the processing of opinion requests, not
unlike the delays occasioned in the Attorney General’s Department.
Secondly, they contend that most requests to city and town legal
counsel for conflict-of-interest opinions are handled easily by them,
and that real problems crop up in only a minority of these requests.
And finally, it is argued that the municipal legal counsel is likely to
have a better knowledge of the local scene and the background of
persons and issues involved in a conflict-of-interest advisory opinion
request than “remote outsiders”.

Unfavorable Views. Opposition to the establishment of such
independent boards of city solicitors and town counsel was recorded
by three boards of county commissioners and by the municipal
counsels of 18 cities and towns, who could see no useful object in such
an exercise. l

In general, such critics argue that matters are complicated enough
now without introducting a “new bureaucracy” into the administra-
tion of the Conflict of Interest Law. They believe that the resolution
of conflict of interest issues of local government should remain at the
local level, and that city solicitors and town counsel “should do their
jobs” as officers of the court and render impartial opinions on a
professional basis.

These opponents assert that all that really needs to be done is to
amend the Conflict of Interest Law to “legitimise” certain effective
informal practices now being followed by city solicitors and town

Counties of Hampden, Suffolk, and Worcester; municipalities of Ashfield, Boston, Brewster, Brockton
Charlemont, Dalton, Hanson. Ipswich, I,cc, Middleborough, Monson. Orleans, Plymouth. Revere. Rowe
Springfield. Wakefield, and Westhorough.
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counsel who want an “outside” view or assistance in conflict of
interest matters, namely: (a) the practice of seeking informal opinions
Irom the Attorney General, and (b) the practice of asking the
municipal counsel of another community to give advisory opinions in
matters which the city solicitor or town counsel feels he ought not to
decide for professional or political reasons.

Alternative Assignment of Duties to Attorney General
From time to time, it has been suggested that the function of

providing municipal and county employees with advisory opinions be
vested exclusively in the Attorney General.

This possibility was considered by the Special Commission on a
Code of Ethics, but was rejected as impractical. The Special
Commission recognized that individual municipalities vary
significantly in their populations, social conditions, economics, and
traditions, and that a fairly close knowledge of these circumstances
was desirable in applying the Conflict of Interest principle in
individual localities. Hence it was thought best, on balance, to leave
the advisory opinion function re local government employees at the
local level, under the spotlight of the local press and local public
opinion. This decision was seen as being one more consistent, also,
with the strong Massachusetts tradition of local government. Beyond
these factors, the Special Commission was concerned about any
solution which would overburden the Attorney General’s Depart-
ment. thus bogging down the implementation of the Conflict of
Interest Law in paperwork.

This same logic is endorsed by present-day opponents of
centralization of the advisory opinion role re all public employees in
the Attorney General’s Department. These opponents emphasize that
such centralization would require the creation of a separate division
within that Department, with some kind of tenure arrangement to
prevent a complete turn-over of personnel every time a new Attorney
General was elected.

Problems of Local Governments Under Section 19

An additional problem area under the Conflict of Interest Law
occurs in relation to Section 19, which makes it a punishable offense
for a municipal employee to participate without appropriate
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waivers in any particular matter in which he, members of his
immediate family, partners, or business associates have a financial
interest. The section goes on then to provide that

It shall not be a violation of this section (I) if the municipal
employee first advises the official responsible for appoint-
ment to his position of the nature and circumstances of the
particular matter and makes full disclosure of such financial
interest, and receives in advance a written determination
made by that official that the interest is not so substantial as
to be deemed likely to affect the integrity of the services which
the municipality may expect from the employee, or (2) if, in
the case of an elected municipal official making demand bank
deposits of municipal funds, said official first files, with the
Clerk of the city or town, a statement making full disclosure
of such financial interest, or (3) if, by statute, the financial
interest has been exempted from the requirements of clause
(1) as being too remote or too inconsequential to affect the
integrity of municipal employees’ services.

As phrased, only two categories of municipal personnel may take
advantage of the general exemption afforded under this section,
namely (a) appointed municipal employees not responsible for
making demand bank deposits of municipal funds, and (b) elected
municipal officers responsible for making such deposits, i.e. town
treasurers. Elected municipal officers other than town treasurers do
not qualify for exemption because they have no “official responsible
for appointment to their office” who may grant a waiver under Clause
(1). And appointed city and town treasurers do not qualify for
exemption under Clause (2) because they are not elected.

In the opinion of many city solicitors and town counsel, this
pattern of limitations based upon whether or not the municipal
official is elected or appointed doesn’t make much sense, because it
allegedly produces a discriminatory result not particularly useful to
the implementation of the Conflict of Interest Principle. Hence they
favor a complete revision of the above-quoted paragraph in Section
19 to provide a more rational treatment of elected officers, and they
agree with the view expressed by the Judicial Council in recom-
mending to the 1975 General Court that appointed town treasurers be
brought within the scope of Clause (2):
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This is remedial legislation which we think is entirely
appropriate. Under the existing law there is a legitimate
exception made in the conflict of interest statute for elected
municipal officials (such as treasurers) who make bank
deposits of municipal funds. If such officials make a
disclosure of their financial interest in the bank of deposit,
there is no violation of the statute.

In many towns there is an increasing tendency to appoint
the town treasurer. The operation of the conflict of interest
law does not truly depend, in this instance, on whether a
person is appointed or elected. It is thus consistent to give the
same exception in both cases. 1

Treatment of Small Towns
In drafting the Conflict of Interest Law, the Special Commission

on a Code of Ethics had to consider the practical aspects of applying
the Conflict of Interest Principle to very small communities.

Small rural and insular towns, particularly those remote from
population centers, tend to have fairly fixed populations, or even
decreasing populations, characterized by close family in-
terrelationships. Their governments are staffed in major degree with
part-time elected and appointed officials and employees, who try to
make a living through multiple officeholding, or by relying primarily
on outside professions, vocations, and business activities for income,
or through some combination of these arrangements. Furthermore,
many elective and appointive offices in small towns, as in larger ones,
are filled by volunteers who receive no salary for their services, or at
best only a negligible honorarium. Town government in New
England, particularly in small communities, represents the ultimate in
traditional participatory democracy and emphasizes service by
volunteers who are not “professional politicians”.

Hence, the Special Commission was concerned that the Conflict of
Interest Principle be applied to these small communities, but not in
such a way as to do unreasonable violence to what is legitimate in
their social, economic and political fabric. Accordingly, in the
legislation which it proposed to the General Court in 1962, the
Special Commission included provisions allowing selectmen in towns

Mass. Judicial Council, 50th Report-1974. Public Doc. No. 144 (1975), IB7pp; at pp. 185-186,
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to classify any town office, including their own, as that of a “special
employee” so long as such classification conformed to standards
reasonably related to the purposes of the recommended Conflict of
Interest Law. 1 In the course of its enactment by the General Court,
this language was altered to permit selectmen in only those towns of
under 1,000 inhabitants to be classified as “special employees”. 2

Depending on one’s idea of what is a “small town”, this 1,000
population ceiling may or may not be reasonable.

Reportedly, officials of some smaller communities continue to be
restive under the Conflict of Interest Law, partly because of the
difficulty in being sure when the designation of a position as being
that of a “special employee” is based on “standards reasonably related
to the terms and provisions” of the statute, and partly because of the
feeling of local officials that even the less stringent limitations on
“special employees” are still too demanding on small towns in some
contexts. In this connection, the Town Counsel of Dalton, which had
a population of 7,654 in 1971, complained that

However,...(the Conflict of Interest Law)...has caused
problems in our small town regarding the filling of
appointments to non-paying committees or seeking qualified
persons to...(serve on)...elected non-paying boards. Due to
general provisions of...(Chapter)...26BA, qualified persons
are passed over for fear of a possible violation of...(the
Conflict of Interest Law)... 3

Commenting on the impact of the Conflict of Interest Law on

smaller localities generally, the Swampscott Town Counsel noted
that

The major flaw 1 think that may be found in. ..(the)...statute
is that it is so vague that anyone in a small town as a matter of
fact, can give the impression of being in conflict of interest,
and therefore be, technically, in violation of the statute.

Consequently, you are not going to find many law
enforcement agencies that want to have anything to do with it
unless it is a flagrant and manifest abuse of the statute...4

Mass. Special Commission on a Code of Ethics, hitial Report. House, No. 3650 ol 1962, 44pp., at pp. 23-24
!G.L c. 268A, s. I(n).

'Letter from Mr. R.F. Claffce. Esq., Dalton Town Counsel, to the Director of the Mass. Legislative Research
Bureau. December 13. 1974

from Mr. Timothy .1. Davern, Swampscott Town Counsel, to the Director of the Mass. 1
Research Bureau, February 13, 1975,
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In most instances, however, complaints of town counsel of smaller
towns re the Conflict of Interest Law dealt with issues of concern to
communities of all population sizes, and did not advocate special
treatment for smaller localities as such.

Uncertain Impact Upon Public Employee Collective
Bargaining Law

Finally, an area of uncertainty now exists between the Conflict of
Interest Law (G.L. c. 268 A) and laws authorizing state, county,
municipal and district employees to form labor unions and to engage
in collective bargaining with their governmental employers. The latter
labor relations laws, enacted between 1958 and 1965, were recodified
into a single new chapter of the General Laws (c. 150E) by an act of
the 1973 General Court (c. 1078).

Neither the authors of the Conflict of Interest Law, nor those who
wrote the laws relative to collective bargaining rights for public
employees, appear to have considered the possible difficulties which
the officers of public employees unions might be exposed to by reason
of provisions of the Conflict of Interest Law which prohibit, and
punish severely, an employee’s action in participating in any matter in
which he and his employing government have “a direct and
substantial interest” or a “financial interest". The Conflict of Interest
Law is a sweeping criminal statute, which spells out its own bill of
exceptions. It makes no specific provision as to the status of an
employee’s obvious interest in negotiating a favorable settlement of
his compensation and working conditions, which of necessity
conflicts with governmental negotiators who, as agents of the people,
sit on the other side of the negotiating table. And no appropriate
exception is included in the Public Employees’ Labor Relations Act.

Clarification of the law on this score appears to be desirable, to
prevent unintended injustices.

The preceding three chapters dealt with the laws pertaining to
conflict of interest which are concerned with possible disaccord
between a public servant's public duties and his private interest.

CHAPTER V. MULTIPLE OFFICEHOLDING 1

‘For a more extended analysis of this subject, see Mass. Legislative Research Council, Multiple
Offupholding. Senate, 1609 of 1973, 50pp.
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There is another group of laws which are often erroneously referred
to as conflict of interest statutes. These statutes deal with prohibitions
against the holding of multiple public offices by one individual. Since,
no private employment is involved concern about the possibility of
conflict between the employee’s public duty and his private interest is
greatly lessened. There is, however, a possibility that the checks and
balances system of government may be weakened. To minimize the
incidence of such a development, numerous laws have been enacted
to restrict the practice of multiple officeholding.

Constitutional Separation of Powers Article
The earliest prohibition against the holding of multiple public

offices is contained in Article XXX of the Declaration of Rights of
the Massachusetts Constitution. This article prohibits any inter-
mingling of powers among the three separate branches of govern-
ment;

In the government of this commonwealth the legislative
department shall never exercise the executive and judicial
powers, or either of them: the executive shall never exercise
the legislative and the judicial powers, or either of them: the
judicial shall never exercise the legislative and executive
powers or either of them: to the end it may be a government
of laws and not of men.

This particular article, however, is primarily theoretical. In 1849 the
Supreme Judicial Court intrepreted the provisions of Article XXX as
“general in their terms, expressive only as a principle and not
intended to mark with precision the incompatibility of different
offices”. 1 In 1895 the Attorney General decided that since the
limitations which affected individual members of the departments
were carefully set out in other provisions of the constitution. Article
XXX was meant to apply only to the Legislature as a body because it

would be unnecessary repetition il it was meant to apply to
individuals. 2

I Commonwealth v. Kirby, 156 Mass 577, 580 (1849).
'Opinion of the Attorney General. 1895. p. 233.
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More definitive prohibitions against multiple officeholding are
detailed in Part 11, Chapter VI, Article II of the Constitution. This
article contains prohibitions against incompatible offices, in addition
to restrictions on dual incumbency in selected offices.

Art. 11. No governor, lieutenant governor, or judge of the
supreme judicial court, shall hold any other office or place,
under the authority of this commonwealth, except such as by
this constitution they are admitted to hold saving that the
judges of the said court may hold the offices of justices of the
peace through the state; nor shall they hold any other place or
office, or receive any pension of salary from any other state or
government or power whatever.

No person shall be capable of holding or exercising at the
same time, within this state more than one of the following
offices, viz. judge of probate sheriff register of
probate or register of deeds and never more than any
two offices which are to be held by appointment of the
governor, or the governor and council, or the senate, or the
house of representatives, or by the election of the people of
the state at large, or of the people of any county, military
offices and the offices of justices of the peace excepted, shall
be held by one person.

No person holding the office of judge of the supreme
judicial court secretary - attorney general solicitor-
general treasurer or receiver-general judge of probate
sheriff clerk of the house of representatives register of
probate register of deeds clerk of the supreme judicial
court clerk of the inferior court of common pleas - or
officer of the customs, including in this description naval
officers shall at the same time have a seat in the senate or
house of representatives; but their being chosen or appointed
to, and accepting the same, shall operate as a resignation of
their seat in the senate or house of representatives; and the
place so vacated shall be filled up.

And the same rule shall take place in case any judge of the
said supreme judicial court, or judge of probate, shall accept a
seat in council; or any councillor shall accept either of those
offices or places.

Primary Constitutional Provisions
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And no person shall ever be admitted to hold a seat in the
legislature, or any office of trust or importance under the
government of this commonwealth, who shall, in the due
course of law, have been convicted of bribery or corruption in
obtaining an election or appointment.

The first paragraph of this article prohibits the chief officers of the
commonwealth from holding any other place or office under this
state or any other government. This impediment applies to all levels
of government municipal, county, state and federal. The office of
justice of the peace is excepted from this provision. This article,
however, only restricts their right to simultaneously hold another
office. Incumbents are still eligible to run for another office but their
acceptance of the second position automatically severs their tenure in
the other office.

The second paragraph of Article II restricts dual officeholding in
the case of four specific offices: justice of the peace, sheriff, register of
probate and register of deeds. No incumbent or appointee may hold
any other office within this class. While these offices are mutually
exclusive, they are not necessarily exclusive of other offices not
named in this clause. For example, in 1929 the Attorney General
ruled that the same person may hold the office of Register of Probate
for Hampden County and be a special justice of the district court at
Holyoke. l

The third prohibition of Article II pertains to the manner of
selection to office. No one may hold any two offices at the same time
which are to be held;

1. By appointment of the Governor.
2. By appointment of the Governor’s Council.
3. By appointment of the Senate.
4. By appointment of the House of Representatives.
5. By election of the people of the state at large.
6. By election of the people of any county.
The offices of justice of the peace and military offices are excepted.
The third paragraph of Article 11 lists specific officers who are

excluded from a seat in the Legislature. None of the enumerated
officeholders may simultaneously hold a seat in the Legislature and
conversely if a legislator should accept one of the listed offices he or

ncrtil. 19 |v M4'Opinion ol ihf AIU
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she would vacate the seat in the legislature by such acceptance. It
should be noted, however, that like the previous prohibition against
the Govern'or, Lieutenant Governor and Justices of the Supreme
Judicial Court, this section applies only to the individual’s right to
hold both offices.

Article VIII of the Amendments
Seven years after the Massachusetts Constitution was approved by

the voters of the Commonwealth, the Constitution of the United
States was ratified. The Federal Constitution did not contain any
prohibition against the simultaneous holding of federal and state
offices and a problem subsequently arose due to the complete lack of
guidelines concerning this form of multiple officeholding.

Since the Massachusetts House of Representatives has the final say
in cases of contested elections for membership in that branch, that
body attempted to deal with the problem on a case by case basis.
Unfortunately, this resulted in a great deal of confusion when the
House certified some federal officeholders and rejected others. The
Massachusetts Constitutional Convention of 1820 decided that a firm
rule was needed with respect to federal-state officeholding and the
result was Article VIII of the Amendments, which is printed in full
below;

Art. Vlll. No judge of any court of this commonwealth
(except the court of sessions) and no person holding any
office under the authority of the United States (postmasters
excepted) shall, at the same time, hold the office of governor,
lieutenant governor, or councillor, or have a seat in the senate
or house of representatives of this commonwealth; and no
judge of any court in this commonwealth (except the court of
sessions) nor the attorney-general, solicitor-general, county
attorney, clerk of any court, sheriff, treasurer and receiver-
general. register of probate, nor register of deeds, shall
continue to hold his said office after being elected a member
of the Congress of the United States, and accepting that trust;

but the acceptance of such trust by any of the officers
aforesaid shall be deemed and taken to be a resignation of his
said office; and judges of the courts of common pleas shall
hold no other office under the government of this com-
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monwealth, the office of justice of the peace and militia
offices excepted.

Thus included in Article VIII is (1) the extension of the
disqualification of judges to sit in the Legislature or Executive
Council, previously limited to judges of the Supreme Judicial Court
and judges of probate; and (2) a general prohibition excluding federal
officeholders from holding the offices of Governor, Lieutenant
Governor, Councillor, State Senator, or State Representative. In
addition, certain state and county officers are forbidden to continue
in their office after they have been sworn in as members of Congress
- Attorney General, Solicitor-General, County Attorney, Clerk of

any court. Sheriff, Treasurer and Receiver General, Register of
Probate and Register of Deeds.

Since Article 1, Section 5, Clause I of the United States
Constitution ordains that the House and Senate are the sole judges of
their respective membership, no state may restrict eligibility for the
United States Congress. The states may, however, restrict the federal
officeholder’s right to simultaneously hold state office. Unlike
previously discussed restrictions, the state may not presume a
resignation from the federal position, but unless such a resignation
occurs the individual’s acceptance of the second state office is invalid.
The state thereby avoids saying what it would be powerless to
enforce, that is, that an office under the authority of the United States
should be vacated by holding an office in state government.

Article LXV of the Amendments
Article LXV of the Amendments is not strictly an article to bar

multiple officeholding but it is occasionally applicable in that area.
This article states in part “no person elected to the General Court
shall during the term for which he was elected be appointed to any
office which was created or the emoluments whereof are increased
during such term”.

Federal-State Officeholding
Two Massachusetts statutes prohibit certain combinations of

federal-state officeholding. A person holding a judicial office under
the government of the United States is barred from holding any
judicial office except the post of trial justice or justice of the peace.
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under the state. 1 Also, a referee in bankruptcy may not hold the
offices of clerk or assistant clerk of any court or register or assistant
register of probate and insolvency or any judicial office. 2

By statute, a state employee may not receive more than one salary
from the Commonwealth at the same time. 3 The penalty for violation
of this law or of Part 11, Chapter VI, Article 11, of the State
Constitution is the forfeiture of all compensation from all offices
which are held in contravention of these provisions. A distinction has
been made between receiving a salary and accepting compensation
from a department for special services performed for a department or
a commission outside of the normal working hours for the salaried
position. Moreover, a member of the General Court may be paid for
services rendered in another office of state government provided (1)
such employment occurs after the termination of the legislative
session and (2) the legislator has received payment in full of his
legislative salary. If these two conditions are satisfied, the member
would not be receiving two salaries at the same time.

Dual officeholding on the state level is also restricted by Chapter
268A, section 8A of the Massachusetts General Laws, the conflict of
interest statute. This law limits the appointment of members of state
commissions and boards to offices or positions subject to the
supervision of the particular commission or board.

Countv Government
In addition to the constitutional provisions cited, the practice of

dual officeholding in county government is subject to statutory
regulation.

Thus no incumbent in the office of Attorney General or District
Attorney, a Justice of the Superior Court, a Clerk of Courts or a
Sheriff may at the same time hold the post of County Treasurer.4

Also, members of a county commission or board are ineligible for
appointment or election by the membership of the commission or
board to any office or position under the supervision of the

State Government

11'G.r, c
IhiJ., s. 12,

'G.L. c 30, s. 21
4G.L. c. 35. s. 11
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commission or board. 1 Furthermore, no member of a commission or
board will be eligible for any appointment until thirty days after his
or her term has expired.

Municipal Government
If a city adopts the provisions of General Laws, chapter 39, section

7, the mayor or a city councillor of the city may hold any non-paying
city office. However, under the provisions of section 8 of that chapter,
a city councillor is disqualified from holding any other office payable
by the city for the period elected. This particular prohibition extends
to appointments authorized by any authority and includes positions
filled by election of the city council or one of its branches. 2

This latter section of Chapter 39 has also been applied to city
officials other than city councillors. Thus, a member of the New
Bedford Board of Health was ruled ineligible for the position of
quarantine officer and his appointment invalidated by the Supreme
Judicial Court on the grounds that it would have resulted in the
member receiving two salaries from the city. 3 Almost 20 years later,
in 1926, the Court struck down the appointment of a member of the
Medford School Committee to the salaried position of school
physician.4 Although Chapter 39, section 8 did not apply directly to
either case, the Court stated that the principle on which the statute
rested encompassed these appointments. However, any doubt of the
efficacy of such decisions was removed in 1949 when the General
Court enacted legislation providing that “no member of the school
committee, except the mayor, shall while a member thereof, hold any
other office or position the salary or compensation for which is
payable out of the city treasury.” 5 This statute is similar to the
prohibition against city councillors holding another paid city office
but it is slightly less restrictive in that school committee members may
resign and accept another city post. However, a city councillor may
not accept another salaried office “during the term for which he was
chosen.”

Legislative policy in controlling dual or multiple officeholding is
reflected in those laws (1) prohibiting assessors from holding the

'O.L c. 268, s. ISA

'Opinion of the Attorney General. June 27, 1939, p. 84
lGaw v. Ashley, 195 Mass. 173 (1907).

4 Barrett v. Medford. 254 Mass. 384 (1926).
S G.L. c. 43, s. 32.
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office of collector of taxes' and (2) forbidding a registrar or assistant
registrar of elections from occupying any other local, state or federal
office, with the exception of justice of the peace or officer in the
militia. 2 The latter statute stipulates that a registrar or assistant
registrar who accepts another office thereby vacates his position as
registrar or assistant as the case may be. However, in 1964 the
Attorney General ruled that the law did not bar all city employees
from serving as registrar. Office, in this instance, is limited to its more
traditional meaning;

Clerks, civil service personnel and independent contractors,
as well as a large variety of other employees, have never been
considered governmental officials as such, and were not
meant to be subject to the provisions of G.L. c. 51, s. 25. 3

Additional prohibitions against dual or multiple service on
municipal boards and commissions are contained in the conflict of
interest statute. 4 However, this statute also contains a provision
which allows an individual to hold multiple offices if the combination
of positions has first been approved at an annual town meeting. This
authorization has been added because many small sparsely populated
towns have a problem in finding people to fill all the town offices.

For similar reasons the selectmen of a town may act in other
capacities, and appoint other town officers to certain positions with
the approval of a town meeting convened at least sixty days before
the annual town meeting. 5 Thus, the practice of multiple of-
ficeholding is tolerated and even encouraged in small towns which
have difficulty in filling all the required positions. However, such
multiple officeholding is only permitted when it has received prior
authorization from the town’s voters.

Finally, under the home rule charters authorized by Article
LXXXIX of the Amendments to the State Constitution at least 24
cities and towns have adopted some type of restrictions against
multiple officeholding on the local level. The following communities
prohibit the listed officeholders from holding any other local
municipal office:

'G.L. c. 41, s. 24,
-G.L. c. 51, s. 25
' Opinion of the Attorney General, December 12, 1964, p. 139.
4 G.L. c. 268 A, s. 21A.
S G.L. c. 41, s. 21
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Acushnet
Agawam
Arlington

Finance committee members.
Councillors and school committee members.
Board of selectmen, school committee, and
finance committee members. The town accoun-
tant may not be town treasurer and collector.
Town meeting members. They may serve as
town employees, officers of elections, on
committees of political parties, the school
committee or any other town board and
advisory committees appointed for a special
temporary purpose by the selectmen.

Burlington

Methuen Councillors and school committee members.
Former councillors and committee members
are prohibited for one year after their service.
Board of Trustees of Glover Memorial
Hospital and Personnel Board members.

Needham

Former aldermen and former school com-
mittee members for one year after the expira-
tion of their terms.

Newton

Finance committee members.North Reading
Norwell Advisory board to board of selectmen.

Finance committee members.Norwood
Rockland Finance committee members.

Councillors.Southbridge
Stoughton -

Sturbridge -

Finance committee members.
Town Personnel Policy Committee.

In addition, nine other towns, Blackstone, Dedham, Easton,
Hudson. Mansfield, Northboro, Oxford, Scituate and Westboro have
provisions which restrict officeholders to one elected position at a
time, a tenth community, Medfield, accomplishes the same objective
by declaring that an individual may be a candidate for only one
elected position. Dedham, Mansfield, and Scituate carry their
prohibition a little further by limiting an individual to either one
elected or appointed position and Northboro goes still further by
declaring elected officials and full time town employees ineligible for
appointive office until one year after leaving ollice.



HOUSE No. 6475 [July120

Common Law Incompatibility
The statutes which have been examined in this section represent the

bulk of the law on multiple officeholding. However, the courts may
rule that two offices are incompatible at common law, notwith-
standing the absence of any specific constitutional or statutory
prohibition.

There is no universal test of common law incompatibility but the
courts seem to rely on what may be called “elements of incompatibili-
ty” where the incompatibility rests on the facts of the particular case.
Some of the elements which are considered by the courts in
determining incompatibility are outlined in the following quote:

Although there is authority holding that offices are
incompatible when it is physically impossible that they may
be performed by the same person, the general rule is that the
inconsistency, which at common law makes offices incom-
patible, does not consist in the physical impossibility to
discharge the duties of both offices, but lies rather in a
conflict of interest, as where one is subordinate to the other
and subject in some degree to the supervisory power of its
incumbent, or where the incumbent of one of the offices has
the power of appointment as to the other office, or the power
to remove the incumbent of the other, or to audit the
accounts of the other, the question being whether the
occupancy of both offices by the same person is detrimental
to the public interest or whether the performance of the duties
of one interferes with the performance of those of the other.
Thus, in determining incompatibility, the permanency of the
position, the power granted, and the functions actually
performed should be considered. 1

As has been stated previously this study stemmed from the
controversy which surrounded the election of a Quincy Junior
College instructor to the city council in that municipality. Past
judicial decisions and the judicial interpretation afforded to the state’s

CHAPTER VE
RECENT PROBLEMS WITH MULTIPLE OFFICEHOLDING

'67 Corpus Juris Secundum. Section 23, p. 135-136.
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statutes on multiple officeholding in the litigation resulting from the
Quincy matter has created some uncertainty as to the effect of the
pertinent statutes. To assemble relevant material on the experience of
the states on this issue the Research Bureau canvassed the other states
to determine their constitutional and/or statutory restrictions on
multiple officeholding, particularly as they apply at the municipal
level. While almost every state has a constitutional provision dealing
with some type of dual officeholding, statutory enactments
particularly as to controlling the incidence of this activity on the
municipal government level are the exception rather than the rule.

Forty states responded to the Bureau inquiry. The majority of the
jurisdictions indicated a confused picture similar to Massachusetts.
Twenty-one simply reported that they have no statute 1 with another
four states answering that they had no statute because they preferred
to apply the common law in such cases. 2 Ten jurisdictions prohibit
the holding of certain specified combinations of offices or the holding
or multiple offices by certain enumerated officerholders. 3 Louisiana
has a general prohibition, without specific identification of offices.

Four states, Alabama, Indiana, Maryland, and Texas have
constitutional provisions, some of which have specific provisions
which prohibit multiple officeholding on the local level and in others
they have been so applied by judicial interpretation. The result of
these provisions is that the multiple officeholding picture is much
clearer. Thus Alabama prohibits any individual from holding two
offices of profit under the state. Indiana limits officeholders to one
lucrative office at a time. Maryland restricts officers to one office of
profit created by the constitution or laws of the state and in Texas no
person may hold or exercise more than one civil office of emolument.

The Texas constitutional provision and the Louisiana law are by
far the most sweeping. The other states restrict the number of offices
that an officer may hold but as in common law the definition of
officers is limited to those persons who exercise the sovereign power
of the state. The Texas prohibition, on the other hand, also provides
that “state employees or other individuals who receive all or part of
their compensation either directly or indirectly from funds of the
State of Texas and who are not state officers, shall not be barred from
serving as members of the governing bodies of school districts, cities.
Ari?.., Ark., Calif., Colo., Del., Fla., Ga.. Ha.. Ida., la.. Mont., N.J., N.M.. N.C.. Okla.. Ore., S.C.. Tenn
Utah, Va.. and W. Va.
Minn., Nev., Ohio, and Wyo.

Kans,. Ky„ Me., N.H., N.D.. S.D.. Wise., and Vt
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towns, or other local government districts; provided, however, that
such state employees or other individuals shall receive no salary for
serving as members of such governing bodies.” 1

Finally, the Commonwealth of Kentucky has a constitutional
provision which prohibits multiple officeholding between levels of
government but not at the same level.

Sheets vs. Quincy 2

In concluding this study, a brief re-examination of the controversy
which prompted it is in order.

On December 4, 1973, James A. Sheets was elected City Councillor
from Ward 4 of the City of Quincy for a two year term commencing
on the first Monday of January 1974. At that time, Mr. Sheets
voluntarily refrained from being inducted as a councilman because of
questions raised by the city solicitor regarding Mr. Sheets right “to sit
as a councilman and at the same time retain his teaching position.”

Subsequently, Mr. Sheets petitioned the Norfolk Superior Court
for a declaratory judgment confirming his right to be sworn in and be
qualified as a member of the Quincy City Council and at the same
time to continue his employment and be paid as a teacher at Quincy
Junior College.

The issues involved included the following statutes;

Notwithstanding the provisions of any city charter to the
contrary the mayor and members of the city council or other
legislative body of a city shall receive for their services such
salary as the city council or other legislative body of said city
shall by ordinance determine, and shall receive no other
compensation from the city (G.L. c. 39, s. 6A).

No member of a city council shall during the term for
which he was chosen...be eligible to any office the salary of
which is payable by the city (G.L. c. 39, s. 8).

The mayorand members of the city council shall receive for
their services such salary as the city council shall by ordinance
determine, and they shall receive no other compensation from
the city (G.L. c. 43, s. 17A).

Other issues that surfaced related to (1) whether the payment to
Sheets of his council salary would be considered as “other

Texas Constitution, Section 40.

-James A. Sheets v. City of Quincy, Norfolk Superior Court ss. Equity No. 111565, February 7, 1974,
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compensation from the city” while he was drawing a salary as a
teacher, and (2) whether the petitioner could forego his salary as a
councilman and receive his salary as a teacher and still retain his
position as a councillor.

The petitioner’s attorney contended that sections 6A and 17A were
enacted only “to remove from members of the city council the
temptation to put their selfish personal interests aTove the public
welfare in determining the amount of their salaries.”

The two previous cases which discuss the effect of these sections on
a councilman who is paid a salary from city funds apart from his
salary as councilman reach directly contradictory decisions.

In Stedman v. City of Gardner the plaintiff brought an action to
recover money due him as a firefighter which had been withheld
because of his election to the city council. The court stated with
regard to section 6A:

... We are of the opinion that the phrase “shall receive no
other compensation from the city” is limited to compensation
for the performance of their duties as councillors and is not
intended to apply to work performed in other branches of city
government. 1

However, in a more recent case Callahan v. City of Malden ,

2 a
teacher sued the city for his salary as a councilman and the court
without citing the Stedman case rejected the argument that “no other
compensation” implies no other compensation as a councilman.

Sheets argued that since the legislative intent of section 6A is to
prevent councilmen from increasing their salaries during their term
the Callahan approach is erroneous and the Stedman decision is the
correct one.

As to G.L. c. 39, s. 8, counsel for Sheets argued that this section
seeks to prevent a member of a city council from being appointed to a
salaried municipal office during his term as councillor. According to
the brief submitted on Sheets’ behalf, if G.L. c. 39, s. 6A and c. 43, s.
17A govern whether a councilman can receive compensation other
than his salary as councilman, then the proscriptions of section 8
must be redundant. Since redundancy is not readily attributed to
legislative enactments 3 some other result is clearly intended. In the

'25 Mass. App. Dec. 69 (1962).
:30 Mass. App. Dec. 153 (1964).
National Fire Ins. Co. v. Goggin, 267 Mass. 430, 436 (1929).
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view of Sheets’ attorney sections 6A and 17Arelate to compensation
whereas section 8 bars a city lawmaker from using his elected post to
advance to a salaried municipal office during his term.

Moreover, counsel for Sheets discounts the applicability of section
8 on other grounds: (1) his appointment to the faculty at Quincy
Junior College predates his election to the city council and (2) the
position of teacher is not an “office” within the meaning of the
statute.

The jurist in rendering a decision favorable to Sheets stated;

The provisions of G.L. c. 39, s. 6A and c. 43, s. 17A, which
provide, in substance that city officials (including city
councillors) .shall receive for their services such salary as
the City Council or other legislative body of said city shall by
ordinance determine and shall receive no other compensation
from the city...must be read as being limited to compensation
for the performance of their duties as councillors and it is not
intended to apply to work performed in other branches of city
government.”

Having concluded that there was no statutory prohibition which
prevented Mr. Sheets from serving simultaneously as a city councillor
and a teacher at Quincy Junior College the court turned its attention
to possible common law conflicts between the two posts. Offices have
been found to be incompatible when the holder of one office has
authority and jurisdiction over the other, or has discretionary power
to review the actions of the occupant of the other office. 1

In the case at bar the court found that a city councilman does not
act in any supervisory capacity, formulate policy or direct and control
in any way the Quincy School Committee, the college, or its
employees. The Quincy School Committee has sole responsibility for
administering the public schools system in the city, including the
Quincy Junior College. The only interrelation between the school
department and the members of the council is a requirement of
council approval for capital expenditures.

The court therefore ruled that the offices of councilman and
teacher are not incompatible and that Mr. Sheets may hold and be
paid for both offices.

Russell V. County of Worcester. 323 Mass. 717, 719 (1949); Barren v. Medford. 254 Mass. 384, 386 (1926)
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(G.L. c. 268 A, As Amended Through June I, 1975)

Section I. Definitions. In this chapter the following words, unless
a different meaning is required by the context or is specifically
prescribed, shall have the following meanings:

(a) “Compensation", any money, thing of value or economic
benefit conferred on or received by any person in return for services
rendered or to be rendered by himself or another.

(b) “Competitive bidding", all bidding, where the same may be
prescribed by applicable sections of the General Laws or otherwise,
given and tendered to a state, county or municipal agency in response
to an open solicitation of bids from the general public by public
announcement or public advertising, where the contract is awarded to
the lowest responsible bidder.

(c) “County agency", any department or office of county
government and any division, board, bureau, commission, institu-
tion, tribunal or other instrumentality thereof or thereunder.

(d) “County employee”, a person performing services for or
holding an office, position, employment, or membership in a county
agency, whether by election, appointment, contract of hire or
engagement, whether serving with or without compensation, on a
full, regular, part-time, intermittent, or consultant basis.

(e) “Immediate family", the employee and his spouse, and their
parents, children, brothers and sisters.

(f) “Municipal agency", any department or office of a city or town
government and any council, division, board, bureau, commission,
institution, tribunal or other instrumentality thereof or thereunder.

(g) “Municipal employee", a person performing services for or
holding an office, position, employment or membership in a
municipal agency, whether by election, appointment, contract of hire
or engagement, whether serving with or without compensation, on a
full, regular, part-time, intermittent, or consultant basis, but
excluding (1) elected members of a town meeting and (2) members of
a charter commission established under Article LXXXIX of the
Amendments to the Constitution.

APPENDIX A

THE MASSACHUSETTS CONFLICT OF INTEREST LAW
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(h) “Official act”, any decision or action in a particular matter or
in the enactment of legislation.

(i) “Official responsibility ”, the direct administrative or operating
authority, whether intermediate or final, and either exercisable alone
or with others, and whether personal or through subordinates, to
approve, disapprove or otherwise direct agency action.

(j) ‘'"Participate" , participate in agency action or in a particular
matter personally and substantially as a state, county or municipal
employee, through approval, disapproval, decision, recommenda-
tion, the rendering of advice, investigation or otherwise.

(k) “Particular matter”, any judicial or other proceeding, applica-
tion, submission, request for a ruling or other determination,
contract, claim, controversy, charge, accusation, arrest, decision,
determination, finding, but excluding enactment of general legisla-
tion by the general court.

(1) “Person who has been selected”, any person who has been
nominated or appointed to be a state, county or municipal employee
or has been officially informed that he will be so nominated or
appointed.

(m) “Special county employee”, a county employee who is
performing services or holding an office, position, employment or
membership for which no compensation is provided; or who is not an
elected official and (1) occupies a position which, by its classification
in the county agency involved or by the terms of the contract or
conditions of employment, permits personal or private employment
during normal working hours, or (2) in fact does not earn
compensation as a county employee for an aggregate of more than
eight hundred hours during the preceding three hundred and sixty-
five days. For this purpose compensation by the day shall be
considered as equivalent to compensation for seven hours per day. A
special county employee shall be in such status on days for which he is
not compensated as well as on days on which he earns compensation.

(n) “Special municipal employee”, a municipal employee who is
not a mayor, a member of a board of aldermen, a member of a city
council, or a selectmen in a town with a population in excess of one
thousand persons, and whose position or employment has been
expressly classified by the city council, or board of aldermen if there
is no city council, or the board of selectmen as that of a special
employee under the terms and provisions of this chapter. Such



1975] HOUSE No. 6475 127

classification shall be made by employing standards reasonably
related to the terms and provisions of this chapter and all employees
who hold equivalent offices, positions, employment or membership in
the same municipal agency shall have the same classification. All
employees of any city or town wherein no such classification has been
made shall be deemed to be “municipal employees”, and shall be
subject to all of the provisions of this chapter with respect thereto
without exception.

(o) “Special state employee”, a state employee:
(1) Who is performing services or holding an office, position,

employment or membership for which no compensation is provided.
or

(2) Who is not an elected official and
(a) occupies a position which, by its classification in the state

agency involved or by the terms of the contract or conditions of
employment, permits personal or private employment during normal
working hours, or

(b) in fact does not earn compensation as a state employee for
an aggregate of more than eight hundred hours during the preceding
three hundred and sixty-five days. For this purpose compensation by
the day shall be considered as equivalent to compensation for seven
hours per day. A special state employee shall be in such status on days
for which he is not compensated as well as on days on which he earns
compensation.

(p) “State agency”, any department of state government including
the executive, legislative or judicial, and all councils thereof and
thereunder, and any division, board, bureau, commission, institution,
tribunal or other instrumentality within such department, and any
independent state authority, district, commission instrumentality or
agency, but not an agency of a county, city or town.

(q) “State employee”, a person performing services for or holding
an office, position, employment, or membership in a state agency,
whether by election, appointment, contract of hire or engagement,
whether serving with or without compensation, on a full, regular,
part-time, intermittent or consultant basis, including members of the
general court and executive council.

Section 2. Corrupt Gifts, Offers or Promises to Influence Official
Acts, (a) Whoever, directly or indirectly, corruptly gives, offers or
promises anything of value to any state, county or municipal
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employee, or to any person who has been selected to be such an
employee, or to any member of the judiciary, or who offers or
promises any such employee or any member of the judiciary, or any
person who has been selected to be such an employee or member of
the judiciary, to give anything of value to any other person or entity,
with intent

(1) to influence any official act or any act within the official
responsibility of such employee or member of the judiciary or person
who has been selected to be such employee or member of the
judiciary, or

(2) to influence such an employee or member of the judiciary or
person who has been selected to be such an employee or member of
the judiciary, to commit or aid in committing, or collude in, or allow,
any fraud, or make opportunity for the commission of any fraud on
the commonwealth or a state, county or municipal agency, or

(3) to induce such an employee or member of the judiciary or
person who has been selected to be such an employee or member of
the judiciary to do or omit to do any act in violation of his lawful
duty; or

(b) Whoever, being a state, county or municipal employee or a
member of the judiciary or a person selected to be such an employee
or member of the judiciary, directly or indirectly, corruptly asks,
demands, exacts, solicits, seeks, accepts, receives or agrees to receive
anything of value for himself or for any other person or entity, in
return for

(1) being influenced in his performance of any official act or any
act within his official responsibility, or

(2) being influenced to commit or aid in committing, or to collude
in, or allow any fraud, or make opportunity for the commission of
any fraud, on the commonwealth or on a state, county or municipal
agency, or

(3) being induced to do or omit to do any acts in violation of his
official duty; or

(c) Whoever, directly or indirectly, corruptly gives, offers or
promises anything of value to any person, or offers or promises such
person to give anything of value to any other person or entity, with
intent to influence the testimony under oath or affirmation of such
first-mentioned person or any other person as a witness upon a trial,
or other proceeding, before any court, any committee of either house
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or both houses of the general court, or any agency, commission or
officer authorized by the laws of the commonwealth to hear evidence
or take testimony, or with intent to influence such witness to absent
himself therefrom; or

(d) Whoever, directly or indirectly, corruptly asks, demands,
exacts, solicits, seeks, accepts, receives or agrees to receive anything
of value for himself or for any other person or entity in return for
influence upon the testimony under oath or affirmation of himself or
any other person as a witness upon any such trial, hearing or other
proceeding or in return for the absence of himself or any other person
therefrom; shall be punished by a fine of not more than five
thousand dollars or by imprisonment in the state prison for not more
than three years or in a jail or house of correction for not more than
two and one half years, or by both such fine and imprisonment in a
jail or house of correction; and in the event of final conviction shall be
incapable of holding any office of honor, trust or profit under the
commonwealth or under any state, county or municipal agency.

Clauses (c) and (d) shall not be construed to prohibit the payment
or receipt of witness fees provided by law or the payment by the party
upon whose behalf a witness is called and receipt by a witness of the
reasonable cost of travel and subsistence incurred and the reasonable
value of time lost in attendance at any such trial, hearing or
proceeding, or, in the case of expert witnesses, involving a technical
or professional opinion, a reasonable fee for time spent in the
preparation of such opinion, in appearing or testifying.

Section 3. Gifts, Offers or Promises for Acts Performed or to he
Performed, (a) Whoever otherwise than as provided by law for the
proper discharge of official duty, directly or indirectly, gives, offers or
promises anything of substantial value to any present or former state,
county or municipal employee or to any member of the judiciary, or
to any person selected to be such an employee or member of the
judiciary, for or because of any official act performed or to be
performed by such an employee or member of the judiciary or person
selected to be such an employee or member of the judiciary; or

(b) Whoever, being a present or former state, county or municipal
employee or member of the judiciary, or person selected to be such an
employee or member of the judiciary, otherwise than as provided by
law for the proper discharge of official duty, directly or indirectly,
asks, demands, exacts, solicits, seeks, accepts, receives or agrees to
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receive anything of substantial value for himself for or because of any
official act or act within his official responsibility performed or to be
performed by him; or

(c) Whoever, directly or indirectly, gives, offers or promises
anything of substantial value to any person, for or because of
testimony under oath or affirmation given or to be given by such
person or any other person as a witness upon a trial, hearing or other
proceeding, before any court, any committee of either house or both
houses of the general court, or any agency, commission or officer
authorized by the laws of the commonwealth to hear evidence or take
testimony or for or because of his absence therefrom; or

(d) Whoever, directly or indirectly, asks, demands, exacts, solicits,
seeks, accepts, receives or agrees to receive anything of substantial
value for himself for or because of the testimony under oath or
affirmation given or to be given by him or any other person as a
witness upon any such trial, hearing or other proceeding, or for or
because of his absence therefrom: shall be punished by a fine of not
more than three thousand dollars or by imprisonment for not more
than two years or both.

Clauses (c) and (d) shall not be construed to prohibit the payment
or receipt of witness fees provided by law or the payment by the party
upon whose behalf a witness is called and receipt by a witness of the
reasonable cost of travel and subsistence incurred and the reasonable
value of time lost in attendance at any such trial, hearing or
proceeding, or, in the case of expert witnesses, involving a technical
or professional opinion, a reasonable fee for time spent in the
preparation of such opinion, in appearing or testifying.

Section 4. Other Compensation; Offer, Gift, Receipt or Request;
Acting as Agent or Attorney; Legislators: Special State
Employees, (a) No state employee shall otherwise than as provided
by law for the proper discharge of official duties, directly or indirectly
receive or request compensation from anyone other than the
commonwealth or a state agency, in relation to any particular matter
in which the commonwealth or a state agency is a party or has a direct
and substantial interest.

(b) No person shall knowingly, otherwise than as provided by law
for the proper discharge of official duties, directly or indirectly give,
promise or offer such compensation.
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(c) No state employee shall, otherwise than in the proper discharge
of his official duties, act as agent or attorney for anyone other than
the commonwealth or a state agency for prosecuting any claim
against the commonwealth or a state agency, or as agent or attorney
for anyone in connection with any particular matter in which the
commonwealth or a state agency is a party or has a direct and
substantial interest.

Whoever violates any provision of this section shall be punished by
a fine of not more than three thousand dollars or by imprisonment
for not more than two years, or both.

A member of the general court shall be subject to paragraphs (a)
and (c) only in relation to a particular matter in which the
commonwealth or a state agency has a direct and substantial financial
interest other than collection of taxes, criminal fines or penalties, and
fees or charges for permits or licenses, and corporation fees.

A special state employee shall be subject to paragraphs (a) and (c)
only in relation to a particular matter (a) in which he has at any time
participated as a state employee, or (b) which is or within one year has
been a subject of his official responsibility, or (c) which is pending in
the state agency in which he is serving. Clause (c) of the preceding
sentence shall not apply in the case of a special state employee who
serves on no more than sixty days during any period of three hundred
and sixty-five consecutive days.

This section shall not prevent a state employee from taking
uncompensated action, not inconsistent with the faithful performance
of his duties, to aid or assist any person who is the subject of
disciplinary or other personnel administration proceedings with
respect to those proceedings.

This section shall not prevent a state employee, including a special
employee, from acting with or without compensation, as agent or
attorney for or otherwise aiding or assisting members of his
immediate family or any person for whom he is serving as guardian,
executor, administrator, trustee or other personal fiduciary except in
those matters in which he has participated or which are the subject of
his official responsibility; provided, that the state official responsible
for appointment to his position approves.

This section shall not prevent a present or former special state
employee from aiding or assisting another person for compensation
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in the performance of work under a contract with or for the benefit of
the commonwealth; provided, that the head of the special state
employee’s department or agency has certified in writing that the
interest of the commonwealth requires such aid or assistance and the
certification has been filed with the state secretary.

This section shall not prevent a state employee from giving
testimony under oath or making statements required to be made
under penalty for perjury or contempt.

Section 5. Former State Employees; Acting as Attorney;
Partners, (a) A former state employee who knowingly acts as agent
or attorney for, or receives compensation directly or indirectly from
anyone other than the commonwealth or a state agency, in
connection with any particular matter in which the commonwealth or
a state agency is a party or has a direct or substantial interest and in
which he participated as a state employee while so employed, or

(b) a former state employee who, within one year after his last
employment has ceased, appears personally before any court or
agency of the commonwealth as agent or attorney for anyone other
than the commonwealth in connection with any particular matter in
which the commonwealth or a state agency is a part or has a direct
and substantial interest and which was under his official responsibili-
ty as a state employee at any time within a period of two years prior
to the termination of his employment, or

(c) a partner of a former state employee who knowingly engages,
during a period of one year following the termination of the latter’s
employment by the commonwealth, in any activity in which the
former state employee is himself prohibited from engaging in by
clause (a), or

(d) a partner of a state employee who knowingly acts as agent or
attorney for anyone other than the commonwealth in connection with
any particular matter in which the commonwealth or a state agency is
a party or has a direct and substantial interest and in which the state
employee participates or has participated as a state employee or
which is the subject of his official responsibility, shall be punished by
a fine of not more than three thousand dollars or by imprisonment
for not more than two years, or both.

If a partner of a member of the general court or of a special state
employee or of a former state employee is also a member of another
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partnership in which the member of the general court or special or
former employee has no interest, the activities of the latter
partnership in which the member of the general court or special or
former employee takes no part shall not thereby be subject to clause
(c) or (d).

This section shall not prevent a present or former special state
employee from aiding or assisting another person for compensation
in the performance of work under a contract with or for the benefit of
the commonwealth; provided, that the head of the special state
employee’s department or agency has certified in writing that the
interest of the commonwealth requires such aid or assistance and the
certification has been filed with the state secretary.

Notwithstanding any provision of this section, a former elected
official, including a former member of the general court, may act as
private legislative counsel or private legislative agent at any time
following the termination of his term of office.

Section 6. Financial Interest of State Employee, Relative or
Associates, (a) Except as permitted by this section, any state
employee who participates as such employee in a particular matter in
which to his knowledge he, his immediate family or partner, a
business organization in which he is serving as officer, director,
trustee, partner or employee, or any person or organization with
whom he is negotiating or has any arrangement concerning
prospective employment has a financial interest, shall be punished by
a fine of not more than three thousand dollars or by imprisonment
for not more than two years, or both.

It shall not be a violation of this section (1) if the employee first
advises the state official responsible for appointment to his position
of the nature and circumstances of the particular matter and makes
full disclosure of such financial interest, and receives in advance a
written determination made by that official that the interest is not so
substantial as to be deemed likely to affect the integrity of the services
which the commonwealth may expect from the employee, or (2) if, by
general rule or regulation approved by the attorney general, the
financial interest has been exempted from the requirements of clause
(I) hereof as being too remote or too inconsequential to affect the
integrity of state employees’ services.
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Section 7. Financial Interest in Contracts of State Agency. A
state employee who has a financial interest, directly or indirectly, in a
contract made by a state agency, in which the commonwealth or a
state agency is an interested party, of which interest he has knowledge
or has reason to know, shall be punished by a fine of not more than
three thousand dollars or by imprisonment for not more than two
years, or both.

This section shall not apply if such financial interest consists of the
ownership of less than one per cent of the stock of a corporation.

This section shall not apply (a) to a state employee who in good
faith and within thirty days after he learns of an actual or prospective
violation of this section makes full disclosure of his financial interest
to the contracting agency and terminates or disposes of the interest,
or (b) to a state employee other than a member of the general court
who does not participate in or have official responsibility for any of
the activities of the contracting agency, if the contract is made
through competitive bidding and his direct and indirect interests and
those of him immediate family in the corporation or other
commercial entity with which the contract is made do not in the
aggregate amount to ten per cent of the total proprietary interests
therein, or (c) to the interest of a member of the general court in a
contract made by an agency other than the general court of either
branch thereof, if his direct and indirect interests and those of his
immediate family in the corporation or other commercial entity with
which the contract is made do not in the aggregate amount to ten per
cent of the total proprietary interests therein, and the contract is
made through competitive bidding and he files with the state
secretary a statement making full disclosure of his interest and the
interests of his immediate family, or (d) to a special state employee
who does not participate in or have official responsibility for any of
the activities of the contracting agency and who files with the state
secretary a statement making full disclosure of his interest and the
interests of his immediate family in the contract, or (e) to a special
state employee who files with the state secretary a statement making
full disclosure of his interest and the interests of his immediate family
in the contract, if the governor with the advice and consent of the
executive council exempts him.

This section shall not apply to a state employee who provides
services or furnishes supplies, goods and materials to a recipient of
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public assistance, provided that such services or such supplies, goods
and materials are provided in accordance with a schedule of charges
promulgated by the department of public welfare and provided,
further, that such receipient has the right under law to choose and in
fact does choose the person or firm that will provide such services or
furnish such supplies, goods and materials.

Section 8. Public Building or Construction Contract. No state,
county or municipal employee and no person acting or purporting to
act on behalf of such employee, or any state, county or municipal
agency, shall with respect to any public building or construction
contract which is about to be or which has been competitively bid,
require the bidder to make application to or furnish financial data to,
or to obtain, or procure, any of the surety bonds or insurance
specified in connection with such contract or specified by any law
from any particular insurance or surety company, agent, or broker.
This section shall not prevent the exercise by such employee on behalf
of a state, county, or municipal agency of its rights to approve the
form, sufficiency, or manner of execution of the surety bonds and
insurance furnished by the insurance or surety company selected by
the bidder to underwrite said insurance and bonds. Any provisions in
any invitation for bids, or in any of the contract documents, in
conflict with this section are hereby declared to be contrary to the
public policy of this commonwealth. Whoever violates any provision
of this section shall be punished by a fine of not more than five
thousand dollars or by imprisonment for not more than two years, or
both.

Section BA. Restrictions on Members of State Commissions or
Boards. No member of a state commission or board shall be eligible
for appointment or election by the members of such commission or
board to any office or position under the supervision of such
commission or board. No former member of such commission or
board shall be so eligible until the expiration of thirty days from the
termination of his service as a member of such commission or board.

Section 9. Violation of Sections 2to 8: Additional Remedies; Civil
Actions. In addition to any other remedies provided by law, any
violation of sections two to eight, inclusive, which has substantially
influenced the action taken by any state agency in any particular
matter, shall be grounds for avoiding, rescinding or cancelling the
action on such terms as the interests of the commonwealth and
innocent third persons require.
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The attorney general may bring a civil action against any person
who has acted to his economic advantage in violation of said sections
two to eight, inclusive, and may recover on behalf of the
commonwealth damages in the amount of the economic advantage or
five hundred dollars, whichever is greater. If there has been no final
criminal judgment of conviction or acquittal of the same violation,
the attorney general may in the discretion of the court so recover
additional damages in an amount not exceeding twice the amount of
the economic advantage or five hundred dollars, and a judgment for
such damages shall bar any criminal prosecution for the same
violation.

Section 10. Opinions of Attorney General. Any state employee
shall be entitled to the opinion of the attorney general upon any
question arising under this chapter relating to the duties, respon-
sibilities and interests of such employee. All requests for such
opinions shall be filed in writing directly with the attorney general.
Such requests shall be submitted revealing detailed existing facts
which raise a question as to whether the state is a party or has a direct
and substantial interest or as to any other matter included in this
chapter. If it is determined by the attorney general that the
commonwealth or state agency has no substantial interest in a
particular matter, including matters in which the state is a party, the
attorney general shall render such an opinion. Failure of the attorney
general to render an opinion within thirty days after the receipt of
such request shall be construed as though an opinion favorable to
such employee had been rendered. Such request shall be confidential
and only the final opinion of the attorney general shall be a matter of
public record.

Section 11. State or County Employees; Acting as Agent or
Attorney, (a) No state or county employee shall, otherwise than as
provided by law for the proper discharge of official duties, directly or
indirectly receive or request compensation from anyone other than
the commonwealth, a state agency or a county or a county agency in
relation to any particular matter in which a county agency is a party
or has a direct and substantial interest.

(b) No person shall knowingly, otherwise than as provided by law
for the proper discharge of official duties, directly or indirectly give,
promise or offer such compensation.
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(c) No state or county employee shall, otherwise than as provided
by law for the proper discharge of official duties, act as agent or
attorney for anyone other than the commonwealth or a state agency
or a county or a county agency in prosecuting any claim against a
county or county agency, or as agent or attorney for anyone in
connection with any particular matter in which a county or county
agency is a party or has a direct and substantial interest.

Whoever violates any provision of this section shall be punished by
a fine of not more than three thousand dollars or by imprisonment
for not more than two years, or both.

A county employee shall be subject to paragraphs (a) and (c) only
in relation to the county of which he is an employee. A state employee
or a special county employee shall be subject to said paragraphs (a)
and (c) only in relation to particular matter (a) in which he has at any
time participated as a state or county employee, or (b) which is or
within one year has been a subject of his official responsibility, or (c)
which is pending in the state or county agency in which he is serving.
Clause (c) of the preceding sentence shall not apply in the case of a
special state or county employee who serves on no more than sixty
days during any period of three hundred and sixty-five consecutive
days.

This section shall not prevent a state or county employee from
taking uncompensated action, not inconsistent with the faithful
performance of his duties, to aid or assist any person who is the
subject of disciplinary or other personnel administration proceedings
with respect to those proceedings.

Section four of this section shall not prevent a state or county
employee, including a special employee, from acting, with or without
compensation, as agent or attorney for or otherwise aiding or
assisting members of his immediate family or any person for whom he
is serving as guardian, executor, administrator, trustee or other
personal fiduciary except in those matters in which he has
participated or which are the subject of his official responsibility;
provided, that the state or county official responsible for appoint-
ment to his position approves.

This section shall not prevent a present or former special state or
county employee from aiding or assisting another person for
compensation in the performance of work under a contract with or
for the benefit of the county; provided, that the head of the special
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state or county employee’s department or agency has certified in
writing that the interest of the commonwealth or county requires such
aid or assistance and the certification has been filed with the state
secretary. The certification shall be open to public inspection.

This section shall not prevent a state or county employee from
giving testimony under oath or making statements required to be
made under penalty for perjury or contempt.

Section 12. Former State or County Employees; Acting as
Attorney: Partners, (a) A former state or county employee who
knowingly acts as agent or attorney for or receives compensation
directly or indirectly from anyone other than the commonwealth ora
state agency or a county or a county agency in connection with any
particular matter in which the county or a county agency of the same
county is a party or has a direct and substantial interest and in which
he participated as a state or county employee while so employed, or
(b) a former state or county employee who, within one year after his
last employment has ceased, appears personally before any court or
agency of the commonwealth or county as agent or attorney for
anyone other than the commonwealth or county in connection with
any particular matter in which the county or a county agency of the
same county is a party or has a direct and substantial interest and
which was under his official responsibility as a state or county
employee at any time within a period of two years prior to the
termination of his employment, or (c) a partner of a former state or
county employee who knowingly engages, during a period of one year
following the termination of the latter’s employment by the
commonwealth or county, in any activity in which the former state or
county employee is himself prohibited from engaging by clause (a), or
(d) a partner of a state or county employee who knowingly acts as
agent or attorney for anyone other than the commonwealth or county
in connection with any particular matter in which the county or a
county agency of the same county is a party or has a direct and
substantial interest and in which the state or county employee
participates or has participated as a state or county employee or
which is the subject of his official responsibility, shall be punished by
a fine of not more than three thousand dollars or by imprisonment
for not more than two years, or both.

If a partner of a member of the general court or ot a special state or
county employee or of a former state or county employee is also a
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member of another partnership in which the member of the general
court or special or former employee has no interest, activities of the
latter partnership in which the member of the general court or special
or former employee takes no part shall not thereby be subject to'
clause (c) or (d).

This section shall not prevent a present or former special state or
county employee from aiding or assisting another person for
compensation in the performance of work under a contract with or
for the benefit of the county; provided, that the head of the special
state or county employee’s department or agency has certified in
writing that the interest of the commonwealth or county requires such
aid or assistance and the certification has been filed with the state
secretary. The certification shall be open to public inspection.

Section 13. Financial Interest of County Employee, Relatives or
Associates, (a) Except as permitted by paragraph (b), a county
employee who participates as such an employee in a particular matter
in which to his knowledge he, his immediate family or partner, a
business organization which he is serving as officer, director, trustee,
partner or employee, or any person or organization with whom he is
negotiating or has any arrangement concerning prospective employ-
ment, has a financial interest, shall be punished by a fine of not more
than three thousand dollars or by imprisonment for not more than
two years, or both.

(b) It shall not be a violation of this section (1) if the employee first
advises the official responsible for appointment to his position of the
nature and circumstances of the particular matter and makes full
disclosure of such financial interest and receives in advance a written
determination made by that official that the interest is not so
substantial as to be deemed likely to affect the integrity of the services
which the county may expect from the employee, or (2) if, by general
rule or regulation approved by the attorney general, the financial
interest has been exempted from the requirement of clause (1) hereof
as being too remote or too inconsequential to affect the integrity of
county employee’s services.

Section 14. State or County Employees; Financial Interest in
Contracts of County Agency. A state or county employee who has a
financial interest, directly or indirectly, in a contract made by a
county agency of the same county, in which the county or a county
agency is an interested party of which financial interest he has
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knowledge or has reason to know, shall be punished by a fine of not
more than three thousand dollars or by imprisonment for not more
than two years, or both.

This section shall not apply if such financial interest consists of the
ownership of less than one per cent of the stock of a corporation.

This section shall not apply (a) to a state or county employee who
in good faith and within thirty days after he learns of an actual or
prospective violation of this section makes full disclosure of his
financial interest to the contracting agency and terminates or disposes
of the interest, or (b) to a state employee who does not participate in
or have official responsibility for any of the activities of the
contracting agency, or (c) to a county employee who does not
participate in or have official responsibility for any of the activities of
the contracting agency, if the contract is made through competitive
bidding and his direct and indirect interests and those of his
immediate family in the corporation or other commercial entity with
which the contract is made do not in the aggregate amount to ten per
cent of the total proprietary interests therein, or (d) to a special
county employee who does not participate in or have official
responsibility for any of the activities of the contracting agency and
who files with the state secretary a statement making full disclosure of
his interest and the interests of his immediate family in the contract,
or (e) to a special employee of the county who files with the state
secretary a statement making full disclosure of his interest and the
interests of his immediate family in the contract, if the county
commissioners approve the exemption of his interest from this
section.

Section 15. County Agency: Unfair Advantage; Additional
Remedies: Civil Actions, (a) In addition to any other remedies
provided by law, a violation of sections two, three, eight or sections
eleven to fourteen, inclusive, which has substantially influenced the
action taken by any county agency in any particular matter, shall be
grounds for avoiding, rescinding or cancelling the action on such
terms as the interests of the county and innocent third persons
require.

(b) The attorney general or the district attorney may bring a civil
action against any person who has acted to his economic advantage in
violation of section eight or sections eleven to fourteen, inclusive, and
may recover on behalf of the county damages in the amount of the
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economic advantage or five hundred dollars, whichever is greater. If
there has been no final criminal judgment of conviction or acquittal
of the same violation, the attorney general or the district attorney
may in the discretion of the court recover additional damages in an
amount not exceeding twice the amount of the economic advantage
and a judgment for such damages shall bar any criminal prosecution
for the same violation.

Section 15A. Restrictions on Members of County Commission or
Board. No member of a county commission or board-shall be eligible
for appointment or election by the members of such commission or
board to any office or position under the supervision of such
commission or board. No former member of such commission or
board shall be so eligible until the expiration of thirty days from the
termination of his service as a member of such commission or board.

Section 16. Opinions of County Commissioners. Any county
employee other than a county commissioner shall be entitled to the
opinion of the county commissioners of the county in which he is
employed, upon any question arising under this chapter relating to
the duties, responsibilities and interests of such employee. Any
county commissioner shall be entitled to the opinion of the county
personnel board upon any question arising under this chapter relating
to the duties, responsibilities and interests of such county com-
missioner. All requests for such opinions shall be in writing and no
opinion shall be rendered by the county commissioners or the county
personnel board except upon the submission of detailed existing facts
which raise a question of actual or prospective violation of the
provisions of this chapter.

Section 17. Municipal Employees; Gift or Receipt of Compensa-
tion; Acting as Agent or Attorney, (a) No municipal employee shall,
otherwise than as provided by law for the proper discharge of official
duties, directly or indirectly receive or request compensation from
anyone other than the city or town or municipal agency in relation to
any particular matter in which the same city or town is a party or has
a direct and substantial interest.

(b) No person shall knowingly, otherwise than as provided by law
for the proper discharge of official duties, directly or indirectly give,
promise or offer such compensation.

(c) No municipal employee shall, otherwise than in the proper
discharge of his official duties, act as agent or attorney for anyone
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other than the city or town or municipal agency in prosecuting any
claim against the same city or town, or as agent or attorney for
anyone in connection with any particular matter in which the same
city or town is a party or has a direct and substantial interest.

Whoever violates any provision of this section shall be punished by
a fine of not more than three thousand dollars or by imprisonment
for not more than two years, or both.

A special municipal employee shall be subject to paragraphs (a)
and (c) only in relation to a particular matter (a) in which he has at
any time participated as a municipal employee, or (b) which is or
within one year has been a subject of his official responsibility, or (c)
which is pending in the municipal agency in which he is serving.
Clause (c) of the preceding sentence shall not apply in the case of a
special municipal employee who serves on no more than sixty days
during any period of three hundred and sixty-five consecutive days.

This section shall not prevent a municipal employee from taking
uncompensated action, not inconsistent with the faithful performance
of his duties, to aid or assist any person who is the subject of
disciplinary or other personnel administration proceedings with
respect to those proceedings.

This section shall not prevent a municipal employee, including a
special employee, from acting, with or without compensation, as
agent or attorney for or otherwise aiding or assisting members of his
immediate family or any person for whom he is serving as guardian,
executor, administrator, trustee or other personal fiduciary except in
those matters in which he has participated or which are the subject of
his official responsibility; provided, that the official responsible for
appointment to his position approves.

This section shall not prevent a present or former special municipal
employee from aiding or assisting another person for compensation
in the performance ofwork under a contract with or for the benefit of
the city or town; provided, that the head of the special municipal
employee’s department or agency has certified in writing that the
interest of the city or town requires such aid or assistance and the
certification has been filed with the clerk of the city or town. The
certification shall be open to public inspection.

This section shall not prevent a municipal employee from giving
testimony under oath or making statements required to be made
under penalty for perjury or contempt.
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Section 18. Former Municipal Employee; Acting as Attorney or
Receiving Compensation; Partners, (a) A former municipal employee
who knowingly acts as agent or attorney for or receives compensa-
tion, directly or indirectly from anyone other than the same city or
town in connection with any particular matter in which the city or
town is a party or has a direct and substantial interest and in which he
participated as a municipal employee while so employed, or (b) a
former municipal employee who, within one year after his last
employment has ceased, appears personally before any agency of the
city or town as agent or attorney for anyone other than the city or
town in connection with any particular matter in which the same city
or town is a party or has a direct and substantial interest and which
was under his official responsibility as a municipal employee at any
time within a period of two years prior to the termination of his
employment, or (c) a partner of a former municipal employee who
knowingly engages, during a period of one year following the
termination of the latter’s employment by the city or town, in any
activity in which the former municipal employee is himself prohibited
from engaging by clause (a), or (d) a partner of a municipal employee
who knowingly acts as agent or attorney for anyone other than the
city or town in connection with any particular matter in which the
same city or town is a party or has a direct and substantial interest
and in which the municipal employee participates or has participated
as a municipal employee or which is the subject of his official
responsibility, shall be punished by a fine of not more than three
thousand dollars or by imprisonment for not more than two years, or
both.

If a partner of a former municipal employee or of a special
municipal employee is also a member of another partnership in which
the former or special employee has no interest, the activities of the
latter partnership in which the former or special employee takes no
part shall not thereby be subject to clause (c) or (d).

Notwithstanding the provisions of clause (b), a former town
counsel who acted in such capacity on a salary or retainer ot less than
two thousand dollars per year shall be prohibited from appearing
personally before any agency of the city or town as agent or attorney
for anyone other than the city or town only in connection with any
particular matter in which the same city or town is a party or has a
direct and substantial interest and in which he participated while so
employed.
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This section shall not prevent a present or former special municipal
employee from aiding or assisting another person for compensation
in the performance of work under a contract with or for the benefit of
the city or town; provided, that the head of the special municipal
employee's department or agency has certified in writing that the
interest of the city or town requires such aid or assistance and the
certification has been filed with the clerk of the city or town. The
certification shall be open to public inspection.

Section 19. Financial Interest of Municipal Employees, Relatives
or Associates, (a) Except as permitted by paragraph (b), a municipal
employee who participates as such an employee in a particular matter
in which to his knowledge he, his immediate family or partner, a
business organization in which he is serving as officer, director,
trustee, partner or employee, or any person or organization with
whom he is negotiating or has any arrangement concerning
prospective employment, has a financial interest, shall be punished by
a fine of not more than three thousand dollars or by imprisonment
for not more than two years, or both.

(b) It shall not be a violation of this section (1) if the municipal
employee first advises the official responsible for appointment to his
position of the nature and circumstances of the particular matter and
makes full disclosure of such financial interest, and receives in
advance a written determination made by that official that the
interest is not so substantial as to be deemed likely to affect the
integrity of the services which the municipality may expect from the
employee, or (2) if, in the case of an elected municipal official making
demand bank deposits of municipal funds, said official first files, with
the clerk of the city or town, a statement making full disclosure of
such financial interest, or (3) if by statute, the financial interest has
been exempted from the requirements of clause (1) as being too
remote or too inconsequential to affect the integrity of municipal
employees’ services.

Section 20. Financial Interest of Municipal Employees in
Contracts, (a) A municipal employee who has a financial interest,
directly or indirectly, in a contract made by a municipal agency of the
same city or town, in which the city or town is an interested party of
which financial interest he has knowledge or has reason to know,
shall be punished by a fine of not more than three thousand dollars or
by imprisonment for not more than two years, or both.
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This section shall not apply (a) to a municipal employee who in
good faith and within thirty days after he learns of an actual or
prospective violation of this section makes full disclosure of his
financial interest to the contracting agency and terminates or disposes
of the interest, or (b) to a municipal employee who does not
participate in or have official responsibility for any of the activities of
the contracting agency, if the contract is made through competitive
bidding and his direct and indirect interests and those of his
immediate family in the corporation or other commercial entity with
which the contract is made do not in the aggregate amount to ten per
cent of the total proprietary interests therein, or (c) to a special
municipal employee who does not participate in or have official
responsibility for any of the activities of the contracting agency and
who files with the Clerk of the city or town a statement making full
disclosure of his interest and the interests of his immediate family in
the contract, or (d) to a special municipal employee who files with the
clerk of the city or town a statement making full disclosure of his
interest and the interests of his immediate family in the contract, if the
city council or board of aldermen if there is no city council or the
board of selectmen approve the exemption of his interest from this
section.

Section 21. Municipal Agency; Unfair Advantage: Additional
Remedies: Civil Actions, (a) In addition to any other remedies
provided by law, any violation of sections two, three, eight, or
sections fifteen to twenty, inclusive, which has substantially
influenced the action taken by any municipal agency in any particular
matter shall be grounds for avoiding, rescinding or cancelling the
action on such terms as the interest of the municipality and innocent
third persons require.

(b) The city or town may bring a civil action against any person
who has acted to his economic advantage in violation of said sections
two, three, eight and fifteen to twenty, inclusive, and may recover
damages in the amount of such economic advantage or five hundred
dollars, whichever is greater. If there has been no final criminal
judgment of conviction or acquittal of the same violation, the city or
town may in the discretion of the court recover additional damages in
an amount not exceeding twice the amount of the economic
advantage or five hundred dollars, whichever is greater, and a
judgment for such damages shall bar any criminal prosecution for the
same violation.
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Section 21 A. Restrictions on Members of Municipal Commission
or Boards. Except as hereinafter provided, no member of a municipal
commission'or board shall be eligible for appointment or election by
the members of such commission or board to any office or position
under the supervision of such commission or board. No former
member of such commission or board shall be so eligible until the
expiration of thirty days from the termination of his service as a
member of such commission or board.

The provisions of this section shall not apply to a member of a
town commission or board, if such appointment or election has first
been approved at an annual town meeting of the town.

Section 218. Demanding Undated Resignations from Prospective
Municipal Appointees Prohibited. No mayor, city manager, or town
manager shall require a prospective appointee to a board, commis-
sion or position under his jurisdiction to submit as a condition
precedent to said appointment an undated resignation from said
board, commission or position. Whoever violates the provisions of
this section shall be punished by a fine of not more than five hundred
dollars.

Section 22. Opinions of Corporation Counsel, City Solicitor or
Town Counsel. Any municipal employee shall be entitled to the
opinion of the corporation counsel, city solicitor or town counsel
upon any question arising under this chapter relating to the duties,
responsibilities and interests of such employee. All requests for such
opinions by a subordinate municipal employee shall be made in
confidence directly to the chief officer of the municipal agency in
which he is employed, who shall in turn request in confidence such
opinion of the corporation counsel, city solicitor or town counsel on
behalf of such subordinate municipal employee, and all constitutional
officers and chief officers or heads of municipal agencies may make
direct confidential requests for such opinions on their own account.
The town counsel or city solicitor shall file such opinion in writing
with the city or town clerk and such opinion shall be a matter of
public record; however, no opinion will be rendered by the town
counsel or city solicitor except upon the submission of detailed
existing facts which raise a question of actual or prospective violation
of any provision of this chapter.

Section 23. Standard of Conduct for Public Employees. In
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addition to the other provisions of this chapter, and in supplement
thereto, the following are established as standards of conduct for all
state, county and municipal employees for the violation of which
appropriate administrative action as is warranted may be taken by
the appropriate constitutional officer or by the head of a state, county
or municipal agency. No officer or employee of a state, county or
municipal agency shall:

(a) accept other employment which will impair his independence of
judgment in the exercise of his official duties.

(b) accept employment or engage in any business or professional
activity which will require him to disclose confidential information
which he has gained by reason of his official position or authority.

(c) improperly disclose confidential information acquired by him in
the course of his official duties nor use such information to further his
personal interests.

(d) use or attempt to use his official position to secure unwarranted
privileges or exemptions for himself or others or give the appearance
of such action.

(e) by his conduct give reasonable basis for the impression that any
person can improperly influence him or unduly enjoy his favor in the
performance of his official duties, or that he is unduly affected by the
kinship, rank, position or influence of any party or person.

(0 pursue a course of conduct which will raise suspicion among the
public that he is likely to be engaged in acts that are in violation of his
trust.

Section 23A. Restrictions on Trustees of Public Institutions of
Higher Learning. No trustee of any public institution of higher
education operated by the commonwealth shall be eligible to be
appointed to or hold any other office or position with said institution
for a period of three years next after the termination of his services as
such trustee, or in the case of an elected student trustee at said
institution, for a period of one year next after the termination of his
services as such trustee; provided, however, that any such elected
student trustee may accept and hold part-time employment at said
institution while a student thereat; and provided further, that a
trustee may be appointed to or hold an unpaid office or position with
said institution after his services as such trustee.

Section 24. Disclosures and Certifications. All disclosures and
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certifications provided for in this chapter and made in accordance
with its provisions shall be made in writing and unless otherwise
specifically provided in this chapter shall be kept open to inspection
by the public by the official with whom such disclosure has been filed.

Section 25. Suspension and Reinstatement of Persons Under
Indictment for Misconduct in Office. An officer or employee of a
county, city, town or district, howsoever formed, including, but not
limited to. regional school districts and regional districts, or of any
department, board, commission or agency thereof may, during any
period such officer or employee is under indictment for misconduct in
such office or employment or for misconduct in any elective or
appointive public office, trust or employment at any time held by
him, be suspended by the appointing authority, whether or not such
appointment was subject to approval in any manner. Notice of said
suspension shall be given in writing and delivered in hand to said
person or his attorney, or sent by registered mail to said person at his
residence, his place of business, or the office or place of employment
from which he is being suspended. Such notice so given and delivered
or sent shall automatically suspend the authority of such person to
perform the duties of his office or employment until he is notified in
like manner that his suspension is removed. A copy of any such notice
together with an affidavit of service shall be filed as follows: in the
case of a county, with the clerk of the superior court of the county in
which the officer or employee is employed; in the case of a city, with
the city clerk; in the case of a town, with the town clerk; in the case of
a regional school district, with the secretary of the regional school
district; and in the case of all other districts, with the clerk of the
district.

Any person so suspended shall not receive any compensation or
salary during the period of suspension, nor shall the period of his
suspension be counted in computing his sick leave or vacation
benefits or seniority rights, nor shall any person who retires from
service while under such suspension be entitled to any pension or
retirement benefits, notwithstanding any contrary provisions of law,
but all contributions paid by him into a retirement fund, if any, shall
be returned to him.
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A suspension under this section shall not, in any way, be used to
prejudice the rights of the suspended person either civilly or
criminally. During the period of any such suspension, the appointing
authority may fill the position of the suspended officer or employee
on a temporary basis, and the temporary officer or employee shall
have all the powers and duties of the officer or employee suspended.

Any such temporary officer or employee who is appointed as a
member of a board, commission or agency may be designated as
chairman.

If the criminal proceedings against the person suspended are
terminated without a finding or verdict of guilty on any of the charges
on which he was indicted, his suspension shall be forthwith removed,
and he shall receive all compensation or salary due him for the period
of his suspension, and the time of his suspension shall count in
determining sick leave, vacation, seniority and other rights, and shall
be counted as creditable service for purposes of retirement.
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Executive Office for Administration and Finance (G.L. c. 7).
Section 14A. Contracts for Consultant Services. No contract to

provide consultant services shall be awarded by the commonwealth,
or by any department, board, commission or other agency acting in
its behalf, unless the person signing such contract on behalf of the
party contracting to provide such services files with the comptroller a
statement under the penalties of perjury setting forth the names and
addresses of all person having a financial interest therein, not
including, however, any person whose only financial interest therein
consists of the holding of one per cent or less of the capital stock of a
corporation contracting to provide such services.

Slate Boards of Registration and of Examiners (G.L. c. 13).
Section 98. Conflicts of Interest of Public or Lay Members of

Boards, (a) A public member or a lay member of any board shall not
be, nor shall he have been within the period of five years immediately
preceding his appointment, any of the following;

(1) An employer, or an officer, director, or substantially
full-time representative of an employer or group of
employers, of any licentiate of such board, except that this
shall not preclude the appointment of a person who maintains
infrequent employer status with such licentiate, or maintains
a client, patient, or customer relationship with any such
licentiate which does not constitute more than two per cent of
the practice or business of the licentiate.

(2) A person maintaining a contractual relationship with a
licentiate of such board, which would constitute more than
two per cent of the practice or business of any such licentiate,
or an officer, director, or substantially full-time represen-
tative of such person or group of persons.

APPENDIX B

CONFLICT OF INTEREST PROVISIONS OF OTHER
SELECTED MASSACHUSETTS STATUTES
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(3) An employee of any licentiate of such board, or a
representative of such employee, except that this shall not
preclude the appointment of a person who maintains an
infrequent employee relationship or a person rendering
professional or related services to a licentiate if such
employment or service does not constitute more than two per
cent of the employment or practice of the member of the
board.

(4) A spouse, parent, grandparent, step-mother, step-
father, step-son, step-daughter, child, grandchild, brother,
sister, half-brother, half-sister, son-in-law, daughter-in-law,
father-in-law, mother-in-law, brother-in-law, sister-in-law,
niece, nephew, uncle, aunt, of a licentiate of such board.

(b) A public member, or a lay member, shall not have been
engaged at any time within five years immediately preceding his
appointment in pursuits which lie within the filed of the industry or
profession regulated by the board of which he is a member, nor shall
he engage in any such pursuits during his term of office.

(c) If any board shall as a part of its functions delegate any duty or
responsibility to be performed by a single member of such board,
such delegation shall not be made solely to any public member or any
lay member of the board in any of the following instances:

(1) The actual preparation of, the administration of, and
the grading of, examinations.

(2) The inspection or investigation of licentiates, the
manner or method of practice of doing business, or their
place of practice or business.

(d) Nothing in this section shall be construed as precluding a
public member or a lay member from participating in the formation
of policy relating to the scope of the activities set forth in subdivisions
(1) and (2) of paragraph (c) of this section or in the approval,
disapproval or modification of the action ot its individual members,
nor preclude such member from participating as a member of a sub-
committee consisting of more than one member of the board in the
performance of any duty.

(e) “Board,” as used in this section, includes a board, commission,
examining committee, or other similarly constituted body exercising
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powers under this chapter, or other similarly constituted body
exercising powers under this chapter. “Licentiate" as used in this
section means any person authorized by a license, certificate,
registration, or other means to engage in a business or profession
regulated by this chapter.

Section 12A (In Part). Board of Registration in Podiatry. No
member of the board shall be connected in any way with a school of
podiatry or be financially interested in any manufacturing, wholesale
or retail business, pertaining to podiatry in any form whatsoever...

Section 16 (In Part). Board of Registration in Optometry. No
member thereof shall be a stockholder in any school of optometry, a
member of the faculty or board of trustees thereof, or financially
interested in a manufacturing or wholesale optical business.

Section 19 (In Part). Board of Dental Examiners. No member
shall be a member of the faculty or a trustee of any institution
engaged in educating dentists or having power to confer degrees in
dentistry...

Section 26 (In Part). Board of Registration in Veterinary
Medicine. No member shall be a member of any faculty in any
institution having the power to confer degrees in veterinary
medicine...

Section 32A (In Part). Board of Electricians' Appeals. ...No
member of said board shall act or vote as such on any matter in
connection with which his private interest, as distinguished from the
public interest, is immediately concerned...

Section 42 (In Part). Board of Registration of Hairdressers. ...No
two members of the board, while in office, shall be in any way
interested in any hairdressing establishments in the same town, nor
shall any member, while in office, be a teacher at, or have any
financial interest in, any school giving courses of instruction in
hairdressing or manicuring...

Section 48 (In Part). Board of Registration of Dispensing
Opticians. ...The board shall consist of five members...none of whom
shall be in any way connected with any opthalmic school or college...

Section 58 (In Part). Board of Registration of Electro-
logists. ...No member of the board, while in office, shall have any
financial interest, direct or indirect, in the manufacture or sale of
equipment and supplies used in the practice of electrolysis or shall
engage in the teaching of electrolysis...
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Department of Natural Resources (G.L. c. 21).
Section 26 (In Part). Director of Division of Water Pollution

Control. ...No person may serve as director who receives or who has
during the preceding two years received, ten per cent or more of his
income directly or indirectly from persons who are required to obtain
discharge permits under section forty-three...(re discharge of
pollutants)..., and the attorney general upon request may issue
guidelines and such opinion as may be necessary to implement this
provision...

Department of Public Safety (G.L. c. 22).
Section 11A (In Part). Board ofElevator Appeals. ...No member

shall act as a member of the board, or vote as such, in connection
with any matter as to which his private right, distinct from the public
interest, is immediately concerned...

Municipal Industrial Development (G.L. c. 40D).
Section 3 (In Part). Local Industrial Development Authority

Board. Membership on the board of directors of an industrial
development financing authority shall be restricted to residents of the
municipality or in case of a consolidated authority to residents of the
constituent municipality from which they are appointed. No officer,
director, agent, partner, stockholder, creditor or employee of an
industrial occupant may be a director of such authority. No person
shall be disqualified from serving as a director by reason of holding
any other appointive or elective office in the municipality.

Section 6 (In Part). Conflict of Interest. No director, officer,
agent or employee of an industrial development financing authority
shall, directly or indirectly, have any financial interest in any property
to be included in, or any contract for property or materials to be
furnished or used in connection with, any project of such authority or
any industrial occupant. Whoever violates any provision of the
preceding sentence shall be punished by a fine of not more than one
thousand dollars, or by imprisonment for not more than one year, or
both.

Massachusetts Industrial Development Authority (G.L. c. 40E).
Section 15. Conflict of Interest. No member of the authority or

officer or employee thereof shall either directly or indirectly be a



HOUSE - No. 6475 [July154

party to or be in any manner interested in any contract or agreement
with the authority for any matter, cause or thing whatsoever by
reason whereof any liability or indebtedness shall in any way be
created against such authority. If any contract or agreement shall be
made in violation of the provisions of this section the same shall be
null and void and no action shall be maintained thereon against such
authority.

Uniform Securities Act (G.L. c. 110A).
Section 406(b). Use of Information by State Secretary or His

Employees. It is unlawful for the secretary or any of his officers or
employees to use for personal benefit any information which is filed
with or obtained by the secretary and which is not made public. No
provision of this chapter authorizes the secretary or any of his officers
or employees to disclose any such information except among
themselves or when necessary or appropriate in a proceeding or
investigation under this chapter. No provision of this chapter either
creates or derogates from any privilege which exists at common law
or otherwise when documentary or other evidence is sought under a
subpoena directed to the secretary or any of his officers or employees.

Housing Authorities (G.L. c. 121 B).
Section 6 (In Part). Housing Authority Members. ...A member of

a housing authority who is a tenant in a housing project shall not
participate in any decision relating to the project affecting his
personal interest.

Local Economic Development and Industrial Corporations (G.L. c.
121C).

Section 3 (In Part). Corporation Members. ...For the purposes of
chapter two hundred and sixty-eight A of the General Laws, the
members of the corporation shall be deemed to be special municipal
employees...

(Note: An identical provision appears in the special law which
established the Boston Economic Development and Industrial
Corporation, Act of 1971, c. 1097, s. 3).

Local Licensing Boards (G.L. c. 138).
Section 4 (In Part). Conflict of Interest ofLocal Licensing Board

Member. ...If any member of said board engages directly or
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indirectly in. ..(the manufacture or sale of alcoholic beverages)...his
office shall immediately become vacant.

Section 108. Removal Powers of State Alcoholic Beverages
Control Commission. The commission shall have authority to'
declare the office of any member of a licensing board vacant
regardless of how he was appointed, if he engages directly or
indirectly in the manufacture or sale of alcoholic beverages in the
event the local authority fails to act. Any such member affected by
action of the commission hereunder shall have the same right of
review as is provided in section five in the case of a member removed
thereunder.

Municipal Light Commissions (G.L. c. 164).
Section 56A (In Part). Conflict of Interest Restrictions. ...No

member of a municipal light commission or manager thereof shall
directly or indirectly make a contract with the city or municipal
lighting plant or receive any commission, discount, bonus, gift,
contribution or reward from or any share in the profits ofany person
making or performing such contract unless such member or manager
immediately upon learning of the existence of such contract, or that
such contract is proposed, shall notify in writing the municipal light
commission or city of the nature of his interest in such contract and
shall abstain from doing any official act on behalf of the commission
or plant in reference thereto.

A violation of any provision of this section shall render the
contract in respect to which such violation occurs voidable at the
option of the commission. Any person violating the provisions of this
section shall be punished by a fine of not less than fifty nor more than
one thousand dollars or by imprisonment for not more than one year,
or both.

This section shall not apply to contracts of employment between a
municipal lighting plant and its manager...

Energy Facilities Siting Council (G.L. c. 164).
Section 69H (In Part). Restrictions on Voting hr Council

Members. ...Said council shall be composed of the secretary of
consumer affairs, the secretary of environmental affairs, and the
secretary of human services, or their respective designees, and four
persons to be appointed by the governor for terms of three years, one
of whom shall be experienced in the conservation and protection of
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the environment, one of whom shall be a professional engineer
registered under the provisions of chapter one hundred and twelve,
one of whom shall be experienced in matters relating to the electric
power industry and who shall vote only on those matters directly
related to such industry, and one of whom shall be experienced in
matters relating to the gas industry and who shall vote only on those
matters directly related to such industry, provided that the council
shall not include as a member any person who receives, or has during
the previous two years received, a significant portion of his income
directly or indirectly from a holder of, or an applicant for, a national
pollutant discharge elimination system permit. If either the secretary
of consumer affairs, the secretary of communities and development,
the secretary of environmental affairs or the secretary of human
services is thereby personally disqualified, he shall appoint a designee
in his stead. Upon the resignation or termination of the term of any
appointed member, his successor shall be appointed in a like manner
for the unexpired portion of the term. No person shall be appointed
to serve more than two consecutive terms. The governor shall appoint
from time to time a chairman from among the members of the
council...

Educational Facilities Authority (Acts of 1968, c. 614).
Section 4(g). Conflict ofInterest. ...Any member, officer, agent or

employee of the authority who, directly or indirectly, has any
financial interest in any property to be included in, or any contract
for property or materials to be furnished or used in connection with,
any project of the authority, shall be punished by a fine of not less
than fifty dollars nor more than one thousand dollars, or by
imprisonment for not more than one month, or both...

Witness Immunity (G.L. c. 233).
Section 20D. (In Part). Crimes Subject to Immunity. A witness

called to testify before a grand jury may, in the manner provided in
section twenty E, be granted immunity in any proceeding or
investigation involving the following crimes: abortion,...violations of
conflict of interest laws...being an accessory to any of the foregoing
offenses and conspiracy to attempt or solicitation to commit any of
the foregoing offenses.
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Stale Land Sales (G.L. c. 30).
Section 44. No officer or employee of the commonwealth shall act

as agent or attorney of any person in a sale or conveyance of land to
the commonwealth. Whoever violates any provision of this section
shall be punished by a fine of not more than one thousand dollars and
shall be disqualified for employment in any state department.
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April 29, 1975

Hon. Francis X. Bellotti, Esq.
Attorney General of the Commonwealth
State House
Boston, Mass. 02133

Dear Mr. Attorney General:

By an order adopted by the House of Representatives on March 4,
1974, and by the Senate, in concurrence, on March 5, 1974, the
Legislative Research Council was directed to make a study and
investigation of the experience of the Commonwealth with the
Conflict of Interest Law (G.L. c. 268 A), and of certain related matters
(House, No. 5395). The time for submitting the Council report so
required was extended subsequently by the joint order. House, No.
5388, adopted by the House of Representatives, and by the Senate in
concurrence, on January 27, 1975 and January 28, 1975, respectively.

As our review of the Conflict of Interest Law has progressed, we
have become troubled by questions of constitutionality affecting two
aspects of that statute, one seemingly of considerable moment, the
other being more of a marginal issue.

Classification of Employees as “Special Employees”. The Conflict
of Interest Law conceives of public employees as being in two
categories, one of which, for lack of a better inclusive term, we may
cal! the category of “non special” employees, and the other of which
embraces various “special” employees. These categories of employees,
paired by their respective governmental levels, are defined in the
statute as follows:

Commonwealth: “State employee”, a person performing
services for or holding an office, position, employment, or
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membership in a state agency, whether by election, appoint-
ment, contract of hire or engagement, whether serving with or
without compensation on a full, regular, part-time, intermit-
tent or consultant basis, including members of the general
court and executive council. (G.L. c. 268 A, s. 1, para. q).

“Special employee”, a state employee:
(1) Who is performing services or holding an office,

position, employment or membership for which no compen-
sation is provided, or

(2) Who is not an elected official and
(a) occupies a position which, by its classification in the

state agency involved or by the terms of the contract or
conditions of employment, permits personal or private
employment during normal working hours, or

(b) in fact does not earn compensation as a state employee
for an aggregate of more than eight hundred hours during the
preceding three hundred and sixty-five days. For this purpose
compensation by the day shall be considered as equivalent to
compensation for seven hours per day. A special state
employee shall be in such status on days for which he is not
compensated as well as on days on which he earns
compensation. (G.L. c. 268A, s. 1, para. o).

Counties: “County employee”, a person performing
services for or holding an office, position, employment, or
membership in a county agency, whether by election,
appointment, contract of hire or engagement, whether serving
with or without compensation, on a full, regular, part-time,
intermittent, or consultant basis. (G.L. c. 268A, s. I, para. d).

“Special county employee”, a county employee who is
performing services or holding an office, position, employ-
ment or membership for which no compensation is provided;
or who is not an elected official and (I) occupies a position
which, by its classification in the county agency involved or
by the terms of the contract or conditions of employment,
permits personal or private employment during normal
working hours, or (2) in fact does not earn compensation as a
county employee for an aggregate of more than eight hundred
hours during the preceding three hundred and sixty-five days.
For this purpose compensation by the day shall be considered
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as equivalent to compensation for seven hours a day. A
special county employee shall he in such status on days for
which he is not compensated as well as on days on which he
earns compensation. (G.L. c. 268A, s. 1, para. m).

Municipalities: “Municipal employee”, a person perform-
ing services for or holding an office, position, employment
or membership in a municipal agency, whether by election,
appointment, contract of hire or engagement, whether serving
with or without compensation, on a full, regular, part-time,
intermittent, or consultant basis, but excluding (1) elected
members of a town meeting and (2) members of a charter
commission established under Article LXXXIX of the
Amendments to the Constitution. (G.L. c. 268 A, s. 1, para, g).

“Special municipal employee”, a municipal employee who
is not a mayor, a member of a board of aldermen, a member
of a city council, or a selectman in a town with a population
in excess of one thousand persons, and whose position or
employment has been expressly classified by the city council,
or board of aldermen if there is no city council, or the board
of selectmen as that of a special employee under the terms and
provisions of this chapter. Such classification shall be made
by employing standards reasonably related to the terms and
provisions of this chapter and all employees who hold
equivalent offices, positions, employment or membership in
the same municipal agency shall have the same classification.
All employees of any city or town wherein no such
classification has been made shall be deemed to be “municipal
employees”, and shall be subject to all of the provisions of this
chapter with respect thereto without exception. (G.L. c.
268A, s. 1, para. n).

The procedures and criteria to be following in classifying occupants
of offices and positions as either (a) “state employees”, “county
employees” or “municipal employees” on the one hand, or (b) “special
employees” of these levels of government on the other hand, become
vitally important because it involves liability or non-liability to
prosecution and conviction of a felony or of a misdemeanor, with
fines and imprisonment being authorized depending on the particular
offense. Constitutional issues of the equal protection of the laws, and
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of substantive due process arise insofar as classification features of
the Conflict of Interest Law allow individuals in like circumstances
performing like acts to be treated differently insofar as their exposure
to criminal prosecution rights guaranteed by the Fourteenth
Amendment of the Federal Constitution, and Articles 1 and X of the
Declaration of Rights, Part I. of the Constitution of the Com-
monwealth.

The above-quoted Conflict of Interest Law provisions relative to
state and county officers and employees appear to be identical,
substantively, with only minor variations reflecting differences of
governmental structure and roles. The “classification” of positions as
non-special and special appears, at first glance, to be done by the
statute itself, rather than by the employing authority. There is no
provision (as in the case of municipalities) that the incumbent of an
office or position shall be deemed a non-special employee unless he is
classified as “special” by a superior authority having a breadth of
discretion. However, the employing state or county agency may affect
a change from non-special to special status for an employee by the
device of granting him a contract or establishing “conditions of
employment” which “permit personal or private employment during
normal working hours”.

Thus, the Conflict of Interest Law would appear to permit unequal
exposure to criminal penalties of employees who are, in reality, in like
circumstances who perform like acts, allowing certain doers of such
acts to avoid prosecution because they have been accorded a
“contract” or “conditions of employment”. We wonder whether such
a statutory policy can square with constitutional standards for the
definition of misdemeanors and felonies. For, to paraphrase Gertrude
Stein, a theft of an apple is a theft of an apple is a theft of an apple.

These problems become much more pronounced in regard to the
classification aspects of the Conflict of Interest Law with relation to
municipal officers and employees. These statutory provisions very
clearly give the city council (or board of aldermen) of each city, and
the board of selectmen of each town, discretionary authority to
classify municipal personnel of their respective localities as non-
special or special. The classifying body is required only (I) to apply
standards “reasonably related” to the Conflict of Interest Law, and
(2) to apply such classification uniformly to “all employees who hold
equivalent offices, positions, employment or membership in the same
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municipal agency.” Note that such uniformity must apply not
citywide or townwide, hut only within each individual “municipal
agency”, i.e. department. Thus, for example clerical employees
performing like duties in different municipal departments need not be
classified the same way. Employees not classified as special are
automatically classified by the statute as non-special.

The matter is further clouded by the fact that the Conflict of
Interest Law does not provide for the classification of municipal
positions by a central state agency applying uniform standards and
policies re the determination of this non-special vs special status.
Instead, it delegates this exercise of discretionary authority to 351
municipal governing bodies, thus encouraging, if not making
inescapable, discrimination among citizens of the United States and
of the Commonwealth employed by the Commonwealth’s agents, the
cities and towns, by the accident of their residence. Two individuals
employed by two different municipalities to do like work may be
exposed to unlike classification: the act of one can send him to jail,
while the same act by the other bears no penalty or one of much less
severity.

Furthermore, the provisions of the Conflict of Interest Law (G.L.
c. 268A), like other provisions of the General Laws relative to local
government, have not been amended to reflect the appearance in
Massachusetts of the town council system of municipal government,
now in force in the “towns” of Agawam, Methuen and Southbridge.
These “towns” have no selectmen to do the classifying if they are to be
regarded as “towns” within the meaning of the General Laws. In
reality, they are communities with a council-manager form of city
government which continue to call themselves “towns”. We assume
that they are cities for constitutional purposes, though not necessarily
for statutory purposes, in line with the Supreme Judicial Court’s
doctrine that it is the substance of the thing done, and not the name
given to it. that must control (Opinions ofthe Justices, 229 Mass. 601,
in 1918). Presumably, in such localities, the classifying of municipal
personnel must be performed by the “town council”. However, so
long as the statutory treatment of “town council” communities by the
state continues to be somewhat ambivalent, the Legislature’s failure
so far to clarify the status of such localities within the context of the
Conflict of Interest Law would appear to complicate the con-
stitutional issues, but only in minor degree.
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The Conflict of Interest Law applies to the state, the counties, and
the municipalities, but is silent as to districts, whether of the
intramunicipal or intermunicipal varieties. The number of such
districts in the Commonwealth is estimated at about 350. Some are
state-administered, and hence their employees are clearly covered by
the Conflict of Interest Law (s. 1, para. p). Other types of districts
appear to be subject to that law only if they are “instrumentalities” of
or under counties or municipalities (s. 1, paras, cand f). A large “gray
zone” appears to exist as to the question of when a district is such an
“instrumentality”, and the potential for the unlike treatment of
district personnel in like circumstances arises. The hazard of
constitutional difficulties on this score would have been much
reduced had the Conflict of Interest Law dealt as clearly with
“districts”, “district employees” and “special district employees” as it
does with other units and their personnel.

Against this general background we come therefore to these
questions which we submit respectfully for your consideration and
opinion;

(1) Do the provisions of the Conflict of Interest Law (G.L.
c. 268 A, s. 1) relative to the classification of non-special and
special state, county and municipal employees, or any of
them, violate the provisions of the Constitution of the United
States and of the Commonwealth relative to due process and
the equal protection of the laws for citizens thereof?

(2) Do said provisions of the Conflict of Interest Law
unconstitutionally vest in administrative officers, directly or
indirectly, the legislative power of defining misdemeanors and
felonies?

Standards of Conduct for Public Employees. Section 23 of the
Conflict of Interest Law sets forth certain standards for the conduct
of state, county and municipal employees, according to these terms
and conditions:

In addition to the other provisions of this chapter, and in
supplement thereto, the following are established as stan-
dards of conduct for all state, county and municipal
employees for the violation of which appropriate ad-
ministrative action as is warranted may be taken by the
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appropriate constitutional officer or by the head of a state,
county or municipal agency. No officer or employee of a
state, co-unty or municipal agency shall:

(a) accept other employment which will impair his
independence of judgment in the exercise of his official duties.

(b) accept employment or engage in any business or
professional activity which will require him to disclose
confidential information which he has gained by reason of his
official position or authority.

(c) improperly disclose confidential information acquired
by him in the course of his official duties nor use such
information to further his personal interests.

(d) use or attempt to use his official position to secure
unwarranted privileges or exemptions for himself or others or
give the appearance of such action.

(e) by his conduct give reasonable basis for the impression
that any person can improperly influence him or unduly enjoy
his favor in the performance of his official duties, or that he is
unduly affected by the kinship, rank, position or influence of
any party or person.

(f) pursue a course of conduct which will raise suspicion
among the public that he is likely to be engaged in acts that
are in violation of his trust.

Our particular concern is directed to the two final paragraphs of
this section, which make the appearance of wrongdoing by an
employee, rather than conspiracy to do wrong or actual wrongdoing,
the subject of “appropriate administrative action” (which is not
defined in the statute) by the constitutional or other officer or body
having charge of his agency. Section 23 involves some rather novel
departures from fundamental Anglo-American legal concepts.

This brings us then to our final question which we submit for your
consideration and opinion:

(3) Do the provisions of Section 23 of the Conflict of
Interest Law conflict with the requirements of the due process
and equal protection of the laws provisions of the Federal and
State Constitutions, in that said Section 23 (a) provides for
the punishment of offenses defined in terms which are too
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vague to conform to constitutional standards, (b) reverses the
principle that the accused shall be presumed innocent until
proven guilty, and (c) fails to provide adequate protection to
the accused against charges and administrative actions which
impair his reputation and livelihood, and which may be
arbitrary, capricious and discriminatory?

Your early response would be especially appreciated, as we are
under some pressure from the Legislature to complete this study
promptly.

Very respectfully yours,

s/ Daniel M. O’Sullivan, Director
Legislative Research Bureau

DMO/aad
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INFORMAL ADVISORY OPINION OF
ATTORNEY GENERALS DEPARTMENT

RE CONFLICT OF INTEREST LAW

June 26, 1975
The Commonwealth of Massachusetts
Legislative Research Bureau
11 Beacon Street
Boston, MA 02108

Dear Mr. O’Sullivan:
You have requested an opinion of this Department as to the

constitutionality of certain provisions of G.L. c. 268 A, the
Commonwealth’s Conflict of Interest statute. Because of the
immediacy of your need for an opinion, only an informal response
can be given at this time. However, 1 will briefly give you my current
thoughts on the questions presented.

Specifically, you have asked whether there are any constitutional
limitations on the power of the Commonwealth and political
subdivisions to classify employees as “special” state, county or
municipal employees. You have also asked whether the provisions of
G.L. c. 268A, §23 are unconstitutionally vague.

With respect to your first question, under the equal protection
provisions of the Constitutions of the Commonwealth and of the
United States, classifications of persons are allowed only in certain
situations. In a case such as this one, where the classification is not
“suspect” and where no “fundamental right” is involved, the courts
allow a classification whose terms are reasonably related to a
legitimate state function, San Antonio Independent School District v.
Rodriguiz, 411 U.S. 1 (1972); see also Universal Adjustment Carp. v.
Midland Bank, 281 Mass. 303, 320 (1935). In general, distinguishing
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special employees from regular ones is reasonable, since it permits
persons with a less than full-time government job to deal with the
governmental unit for which he works more freely than one employed
full-time by that unit. A number of justifications for such a result are
possible. For example, the more liberal treatment of part-time
employees serves to attract highly qualified individuals who have
significant involvement in the private sector and who would be
reluctant to terminate such involvement for the purpose of assuming
public employment which would require only a fraction of their time.
Undoubtedly, there are other valid bases for such a differential
treatment.

There does not appear to be any equal protection problem with the
classification process itself. You have indicated concern that a state or
county employee could be reclassified as a special employee merely by
setting terms of employment which “permit personal or private
employment during normal working hours.” However, such a
classification would be permissible only for those persons whose
duties are in the nature of part-time duties. An employee who is
expected to work a normal work week cannot be deemed a special
employee under the statute. You also noted that some flexibility is
allowed in classifying municipal employees as special employees.
However, the responsible authorities are not left without standards.
Section 1(n) requires that they use “standards reasonably related to
the terms and provisions of this chapter”; that is, standards which
approximate those set for state and county employees.

You observe in your letter that the statute appears to omit the
employees of some independent districts from its coverage. If there
was no logical rationale as to why district employees fall outside of
the statute, there may be an equal protection problem. However,
there may well be a rational basis for such classification of which we
are unaware and which could be explored if there was litigation on
this point. Further classification in this area would, no doubt, be
helpful.

Due process questions relative to G.L. c. 268 A might arise if a
person claimed that special employee status was determined without
a hearing. While the law is not clear, it appears that no such hearing
would be required. The leading case in the field. Board ofRegents v.
Roth , 408 U.S. 564 (1972) states that “liberty” and “property” cannot
be deprived without a hearing. The classification of a job as
nonspecial does not seem to deny either liberty or property. The
government as employer can certainly set reasonable and necessary
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conditions on its employees’ behavior. Under no circumstances does
it appear that an employee can claim to be “entitled” to both a
government job and outside earnings. Furthermore, hearings are
required only when factual determinations must be made in each
person’s case. Under G.L. c. 268 A, the governmental unit is not
applying the facts of one person’s case to a general standard, but
rather setting the terms of employment for a particular job, terms
which would apply no matter who fills that position. However, there
have been significant developments in the due process field during the
past few years, and I urge the Bureau to do further research in this
critical area to avoid future problems.

You also ask whether delegating to administrative agencies the
power of deciding which jobs will and will not be subject to criminal
penalties involves those agencies in unconstitutionally filling a
legislative function. The agencies are not “defining” crimes, but rather
applying the standards already described in the statute to particular
jobs; therefore, I see no problem here.

Finally, it is my view that §§23(e) and 23(f) are not un-
constitutionally vague in requiring that employees not appear corrupt
to outside parties. Admittedly, however, recent U.S. Supreme Court
cases would lend substantial weight to a challenge to those sections.

In closing, I again emphasize that the above discussion constitutes
only our preliminary views on the questions which you have
presented. Any truly satisfactory treatment of the issues would
involve a substantially greater amount of research and considerations
on our part.

Very truly yours.

s I HOWARD WHITEHEAD
Assistant Attorney General

HW/pjd
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General Rules of the Supreme Judicial Court
Adopted on December 30, 1966 (As Amended)

Rule 3:02. Administration of Justice
(1) No special judge of probate or justice, special justice, clerk, or

assistant clerk of a District Court of Juvenile Court shall be retained
or employed or shall practice as an attorney on the criminal side of
any court in the Commonwealth.

[Text of paragraph (1) effective January 1, 1976]
(I) No special judge of probate or justice or special justice of a

District Court or Juvenile Court shall be retained or employed or
shall practice as an attorney on the criminal side of any court in the
Commonwealth.

(2) No special justice of a District Court shall be retained or
employed or shall practice as an attorney on the civil side of his court.
This paragraph shall not be applicable to a special justice of any
District Court where the population of the district, according to the
last preceding State or national census, shall be less than twelve
thousand.

(3) A corporation or association shall not be represented under
G.L. c. 221, s. 46, by a disbarred attorney.

[Text of paragraph (4) until January 1, 1976]
(4) Paragraphs (1) and (2) of this rule shall be applicable to any

attorney who is a partner or employee of a justice or special justice of
a District Court or Juvenile Court, or of a clerk or assistant clerk of a
District Court or a Juvenile Court, or who is held out to the public as
being such a partner or employee (as, for example, by use of a
common firm name).

[Text of paragraph (4) effective January I, 1976]
(4) Paragraphs (1) and (2) of this rule shall be applicable to any

attorney who is a partner or employee of a justice or special justice of
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a District Court or Juvenile Court, or who is held out to the public as
being such a partner or employee (as, for example, by use of a
common firm name).

[Text of paragraph (5) effective January 1, 1976]
(5) All clerks of court, registers of probate, the recorder of the

Land Court and their assistants and employees in their offices are
prohibited from engaging in the practice of law during the time they
hold such office or employment.

Rule 3:17. Committee on Complaints
A Committee on Complaints concerning the administration of

justice may be appointed by the full court. It shall consist of at least
three judges or former judges and two members of the bar, each to
serve at the pleasure of the Justices. The committee may sit in panels.
The Executive Secretary to the Justices of the Supreme Judicial
Court shall serve as secretary of the committee. Complaints,
including those concerning the conduct of any judge, and those
presented by any bar association, acting by a duly constituted
committee, may be referred to the Executive Secretary for
preliminary examination. Any complaint, which as the result of
preliminary examination by him appears to require further action,
may be referred by the Chief Justice ofthis court, or by the full court,
to the Chief Justice or Chief Judge of the court or courts concerned,
or a committee of justices or judges of such court or courts, or to the
Committee on Complaints, for investigation or informal adjustment
or for the submission of recommendations to the full court. Except
upon order by the Chief Justice of this court or by the full court,
proceedings hereunder shall be confidential.

Rule 3:23. Certain Contracts by Judicial Officer
(1) Except as provided by paragraph (4), by statute, or by other

rule or order of this court, no judge of a court shall enter into, order,
or approve a contract on behalf of the Commonwealth or any of its
political subdivisions requiring the expenditure of funds or the
incurring of a liability in excess of any appropriation therefor, or for
which no appropriation has been made, without the written approval
of the appropriate judicial officer designated by this court. The
following officers are so designated: for the Appeals Court, its Chief
Justice; for the Superior Court, its Chief Justice; for the District
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Courts, their Chief Justice; for the Municipal Court of the City of
Boston, its Chief Justice; for the Probate Courts, their Chief Judge;
for the Land Court, its Judge; and for all other courts, the Chief
Justice of this court. Every judge seeking such approval shall file A
written request for approval with the appropriate judicial officer and
a copy with the Executive Secretary to the Justices of this court.
Every request shall be in the form of a memorandum and shall set
forth the following: (a) the nature and cost of the facilities, goods or
services sought; (b) an explanation of the circumstances causing the
judge to consider it reasonably necessary to the proper execution of
the court’s responsibilities; (c) a chronological account of ad-
ministrative action previously taken to secure it; and (d) a statement
of the action contemplated by the judge.

(2) The appropriate judicial officer may approve in writing a
request made under paragraph (1) only upon a finding that the
facilities, goods or services sought are reasonably necessary to the
proper execution of the court’s responsibilities, and subject to such
instructions as he deems appropriate. If such request is approved by
the judicial officer, he shall forthwith submit a copy of his approval to
the Executive Secretary.

(3) Any judge whose request under paragraph (1) is denied may
appeal in writing to the Chief Justice of this court, who shall make a
final determination thereon.

(4) The only exception to paragraph (1) shall be in instances where
failure to obtain the required facilities, goods, or services expeditious-
ly and without delay will frustrate the execution of the court’s
responsibilities. In every such instance, the judge entering into,
ordering or approving a contract on behalf of the Commonwealth or
any of its political subdivisions shall forthwith submit a memoran-
dum of the type required by paragraph (1) to the appropriate judicial
officer, with a copy to the Executive Secretary.

(5) Upon receipt of a copy of a memorandum filed under
paragraph (1) or (4) the Executive Secretary shall forthwith notify the
Chief Justice of this court.

Rule 3:25. Code of Judicial Conduct (Adopted January I, 1973)
Canon I. A Judge Should Uphold the Integrity and Independence

of the Judiciary. An independent and honorable judiciary is
indispensable to justice in our society. A judge should participate in
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establishing, maintaining, and enforcing, and should himself observe,
high standards of conduct so that the integrity and independence of
the judiciary may be preserved. The provisions of this Code should be
construed and applied to further that objective without any limitation
upon the Supreme Judicial Court in the exercise of its power of
general superintendence, whether statutory or inherent, in areas not
delineated in the Code.

Canon 2. A Judge Should Avoid Impropriety and the Appearance
of Impropriety in All His Activities. (A) A judge should respect and
comply with the law and should conduct himself at all times in a
manner that promotes public confidence in the integrity and
impartiality of the judiciary.

(B) A judge should not allow his family, social, or other
relationships to influence his judicial conduct or judgment. He should
not lend the prestige of his office to advance the private interests of
others; nor should he convey or permit others to convey the
impression that they are in a special position to influence him. He
should not testify voluntarily as a character witness.

Canon 3. A Judge Should Perform the Duties of His Office
Impartially and Diligently. The judicial duties of a judge take
precedence over all his other activities. His judicial duties include all
the duties of his office prescribed by law. In the performance of these
duties, the following standards apply;

A. Adjudicative Responsibilities.
(I) A judge should be faithful to the law and maintain professional

competence in it. He should be unswayed by partisan interests, public
clamor, or fear of criticism ....

B. Administrative Responsibilities.
(1) A judge should diligently discharge his administrative

responsibilities, maintain professional competence in judicial ad-
ministration, and facilitate the performance of the administrative
responsibilities of other judges and court officials.

(2) A judge should require his staff and court officials subject to his
direction and control to observe the standards of fidelity and
diligence that apply to him.

(3) If a judge shall become aware of unprofessional conduct by a
judge or a lawyer:
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(a) he shall in the instance of a judge report his knowledge
to the Chief Justices of this court and of the court of which
the judge in question is a member, and

(b) in the instance of a lawyer, he shall initiate appropriate
investigative or disciplinary measures.

(4) A judge should not make unnecessary appointments. He should
exercise his power of appointment only on the basis of merit,
avoiding nepotism and favoritism. He should not approve compensa-
tion of appointees beyond the fair value of services rendered.

C. Disqualification.
(I) A judge should disqualify himself in a proceeding in which his

impartiality might reasonably be questioned, including but not
limited to instances where:

(a) he has a personal bias or prejudice concerning a party,
or personal knowledge of disputed evidentiary facts con-
cerning the proceeding;

(b) he served as lawyer in the matter in controversy, or a
lawyer with whom he previously practiced law served during
such association as a lawyer concerning the matter, or the
judge or such lawyer has been a material witness concerning
it;

(c) he knows that he, individually or as a fiduciary, or his
spouse or minor child residing in his household, has a
financial or other property interest in the subject matter in
controversy or in a party to the proceeding, which interest
could be substantially affected by the outcome of the
proceedings;

(d) he or his spouse, or a person within the third degree of
relationship to either of them, or the spouse of such a person:

(i) is a party to the proceeding; or an officer,
director, or trustee of a party;

(ii) is acting as a lawyer in the proceeding;
(iii) is known by the judge to have an interest that

could be substantially affected by the outcome of the
proceeding;

(iv) is to the judge’s knowledge likely to be a
material witness in the proceeding.
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(2) A judge should inform himself about his personal and fiduciary
financial interests, and make a reasonable effort to inform himself
about the personal financial interests of his spouse and minor
children residing in his household.

(3) For the purposes of this section:
(a) the degree of relationship is calculated according to the

civil law system;
(b) “fiduciary” includes such relationships as executor,

administrator, trustee, and guardian;
(c) “financial interest” means ownership of a substantial

legal or equitable interest, or a relationship as director,
advisor, or other active participant in the affairs of a party,
except that:

(i) ownership in a mutual or common investment
fund that holds securities is not a “financial interest”
in such securities unless the judge participates in the
management of the fund;

(ii) an office in an educational, religious, charitable,
fraternal, or civic organization is not a “financial
interest” in securities held by the organization;

(iii) the proprietary interest of a policyholder in a
mutual insurance company, of a depositor in a
mutual savings association, or a similar proprietary
interest, is a “financial interest” in the organization
only if the outcome of the proceeding could
substantially affect the value of the interest;

(iv) ownership of government securities or of less
than one one-hundredth of one per cent of the total
shares issued and outstanding of any corporation or
of its parent or subsidiary corporations is a “financial
interest” in the issuer of such securities or its parent or
subsidiaries only if the outcome of the proceeding
could substantially affect the value of the securities.

A judge disqualified by the terms of Canon 3(C)(1)(c) or Canon
3(C)(1)(d) may, instead of withdrawing from the proceeding, disclose
on the record the basis of his disqualification. If, based on such
disclosure, the lawyers, after consultation with their clients in-

D. Remittal of Disqualification.
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dependently of the judge’s participation, agree in writing that the
judge’s relationship is immaterial or that his financial interest is
insubstantial, the judge is no longer disqualified, and may participate
in the proceeding. The agreement, signed by all lawyers, shall be
incorporated in the record of the proceeding.

Canon 4. A Judge May Engage in Activities to Improve the Law.
the Legal System, and the Administration ofJustice. A judge, subject
to the proper performance of his judicial duties, may engage in the
following quasi-judicial activities, if in doing so he does not cast
doubt on his capacity to decide impartially any issue that may come
before him:

(A) He may speak, write, lecture, teach, and participate in other
activities concerning the law. the legal system, and the administration
of justice.

(B) He may appear at a public hearing before an executive or
legislative body or official on matters concerning the law, the legal
system, and the administration of justice, and he may otherwise
consult with an executive or legislative body or official, but only on
matters concerning the administration of justice.

(C) He may serve as a member, officer, or director of an
organization devoted to the improvement of the law, the legal system,
or the administration of justice. He may assist such an organization in
raising funds and may participate in their management and
investment, but should not personally participate in public fund
raising activities. He may make recommendations to public and
private fund granting agencies on projects and programs concerning
the law, the legal system, and the administration of justice.

Canon 5. A Judge Should Regulate His Extra-Judicial Activities to
Minimize the Risk of Conflict With His Judicial Duties.

A. Avocational Activities.
A judge may write, lecture, teach, and speak on non-legal subjects,

and engage in the arts, sports, and other social and recreational
activities, if such avocational activities do not detract from the dignity
of his office or interfere with the performance of his judicial duties.

B. Civic and Charitable Activities
A judge may participate in civic and charitable activities that do

not reflect adversely upon his impartiality or interfere with the
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performance of his judicial duties. A judge may serve as an officer,
director, trustee, or non-legal advisor of an educational, religious,
charitable, fraternal, or civic organization not conducted for the
economic or political advantage of its members, subject to the
following limitations:

(I) A judge should not serve if it is likely that the organization will
be engaged in proceedings that would ordinarily come before him or
will be regularly engaged in adversary proceedings in any court.

(2) A judge should not solicit funds for any educational, religious,
charitable, fraternal, or civic organization, or use or permit the use of
the prestige of his office for that purpose, but he may be listed as an
officer, director or trustee of such an organization. He should not be
a speaker or the guest of honor at an organization’s fund raising
events, but he may attend such events.

(3) A judge should not give investment advice to such an
organization, but he may serve on its board of directors or trustees
even though it has the responsibility for approving investment
decisions.

{1) A judge should refrain from financial and business dealings that
tend to reflect adversely on his impartiality, interfere with the proper
performance of his judicial position, or involve him in frequent
transactions with lawyers or persons likely to come before the court
on which he serves.

(2) Subject to the requirements of subsection (1), a judge may hold
and manage investments, including real estate, and engage in other
remunerative activity permitted by Canon 4, but should not serve as
an officer, director, manager, advisor, or employee of any business.

(3) A judge should manage his investments and other financial
interests to minimize the number of cases in which he is disqualified.
As soon as he can do so without serious financial detriment, he
should divest himself of investments and other financial interests that
might require frequent disqualification.

(4) Neither a judge nor a member of his family residing in his
household should accept a gift, bequest, favor, or loan from anyone
except as follows:

C. Financial Activities.

(a) a judge may accept a gift of nominal value incident to
public recognition of him; books supplied by publishers on a
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complimentary basis for official use; or an invitation to the
judge and his spouse to attend a bar-related function or
activity devoted to the improvement of the law, the legal
system, or the administration of justice;

(b) a judge or a member of his family residing in his
household may accept ordinary social hospitality; a gift,
bequest, favor, or loan from a relative; a wedding or
engagement gift; a loan from a lending institution in its
regular course of business on the same terms generally
available to persons who are not judges; or a scholarship or
fellowship awarded on the same terms applied to other
applicants;

(c) a judge or a member of his family residing in his
household may accept any other gift, bequest, favor, or loan
only if the donor is not a party or other person whose
interests have come or are likely to come before him, and, if
its value exceeds $lOO, the judge reports it in the same manner
as he reports compensation in Canon 6C.

(5) For the purposes of this section “member of his family residing
in his household” means any relative of a judge by blood or marriage,
or a person treated by a judge as a member of his family, who resides
in his household.

(6) A judge is not required by this Code to disclose his income,
debts, or investments, except as provided in this Canon and Canons 3
and 6.

(7) Information acquired by a judge in his judicial capacity should
not be used or disclosed by him in financial dealings or for any other
purpose not related to his judicial duties.

A judge should not serve as the executor, administrator, trustee,
guardian, or other fiduciary, except for the estate, trust, or person of
a member of his family, and then only if such service will not interfere
with the proper performance of his judicial duties. “Member of his
family” includes a spouse, child, grandchild, parent, grandparent, or
other relative or person with whom the judge maintains a close
familial relationship. As a family fiduciary a judge is subject to the
following restrictions:

(1) He should not serve if it is likely that as a fiduciary he will be
engaged in proceedings that would ordinarily come before him, or if

D. Fiduciary Activities.
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the estate, trust, or ward becomes involved in adversary proceedings
in the court on which he serves or one under its appellate jurisdiction.

(2) While' acting as a fiduciary a judge is subject to the same
restrictions on financial activities that apply to him in his personal
capacity.

E. Arbitration.
A judge should not act as an arbitrator or mediator
F. Practice of Law.
A judge should not practice law.
G. Extra-judicial Appointments.
A judge should not accept appointment to a governmental

committee, commission, or other position that is concerned with
issues of fact or policy on matters other than the improvement of the
law, the legal system, or the administration of justice. The foregoing
is subject to any limitations imposed by the Constitution of the
Commonwealth with respect to any such appointment. A judge,
however, may represent his country, state, or locality on ceremonial
occasions or in connection with historical, educational, and cultural
activities.

Canon 6. A Judge Should Regularly File Reports of Compensation
Received for Quasi-Judicial and Extra-Judicial Activities. A judge
may receive compensation and reimbursement of expenses for the
quasi-judicial and extra-judicial activities permitted by this Code, if
the source of such payments does not give the appearance of
influencing the judge in his judicial duties or otherwise give the
appearance of impropriety, subject to the following restrictions;

A. Compensation.
Compensation should not exceed a reasonable amount nor should

it exceed what a person who is not a judge would receive for the same
activity.

B. Expense Reimbursement.
Expense reimbursement should be limited to the actual cost of

travel, food, and lodging reasonably incurred by the judge and, where
appropriate to the occasion, by his spouse. Any payment in excess of
such an amount is compensation.

C. Public Reports
A judge should report on or before April 15 of each year, with

respect to the previous calendar year, the date, place, and nature of
any activity for which he received compensation, and the name of the
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payor and the amount of compensation so received. Compensation or
income of a spouse attributed to the judge by operation of a
community property law is not extra-judicial compensation to the
judge. His report should be made and should be filed as a public
document in the office of the Executive Secretary of the Supreme
Judicial Court.

Canon 7. A Judge Should Refrain from Political Activity.

A. Political Conduct in General.
(1) A judge should not;

(a) act as a leader or hold any office in a political
organization;

(b) make speeches for a political organization or candidate
or publicly endorse a candidate for public office;

(c) solicit funds for or pay an assessment or make a
contribution to a political organization or candidate, attend
political gatherings, or purchase tickets for political party
dinners, for functions conducted to raise money for
incumbents of or for candidates for election to any political
office, or for any other type of political function.

(2) A judge should resign his office when he becomes a candidate
either in a primary or in a general election for elective office.

(3) A judge may engage in activity in support or on behalf of
measures to improve the law, the legal system, or the administration
of justice.

Compliance with the Code of Judicial Conduct
A. Part-time Judge
A part-time judge is a judge who serves on a continuing or periodic

basis, but is permitted by law to devote time to some other profession
or occupation and whose compensation for that reason is less than
that of a full-time judge. A part-time judge:

(1) is not required to comply with Canon 5(C)(2), (D), (E), (F), and
(G), and Canon 6(C); and

(2) should not practice law in the court on which he serves or in any
court subject to the appellate jurisdiction of the court on which he
serves, or act as a lawyer in a proceeding in which he has served as a
judge or in any other proceeding related thereto.

Effective Date of Compliance. The effective date of compliance of
this Code is January 1, 1973.




