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FINAL REPORT

SPECIAL LEGISLATIVE COMMISSION ON AVAILABILITY

AND ACCESSIBILITY OF PUBLIC BEACHES

Chapter Lo.

The Commonwealth of Massachusetts

4In the Year One Thousand Nine-Hundred and Seventy-Two.

RESOLVE PROVIDING FOR AN INVESTIGATION AND STUDY BY A SPECIAL 

COMMISSION RELATIVE TO THE MANAGEMENT, OPERATION AND AC

CESSIBILITY OF PUBLIC BEACHES ALONG THE SEA COAST AND ANY 

OTHER RELATED MATTERS.

Resolved, That a special commission to consist to two members 
of the senate, five members of the house of representatives, the com
missioner of natural resources or his designee, the commissioner of 
public works or his designee, and three persons to be appointed by 
the governor, one of whom shall be a member of the Massachusetts Beach 
Buggy Associates, Inc. and one of whom shall be a member of the 
Massachusetts Wildlife Federation, is hereby established for the pur
pose of making an investigation and study relative to the management, 
operation and accessibility of public beaches along the sea coast and 
any other related matters.

House of Representatives, June 8, 1972

Passed,

DAVID M. BARTLEY, Speaker

In Senate, June 12, 1972

Passed

KEVIN B. HARRINGTON, President
June 10, 1973

Approved 4
FRANCIS W. SARGENT, Governor
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SUMMARY OF THE REPORT

Massachusetts faces a severe public beach access and use crisis.

Shoreline recreation demands are increasing, but this public use demand is 

unrepresented in private market competition for coastal lands. But general 

public access to and use of the Commonwealth’s unique coastal resource is 

not excluded only by economic and residential development; the general 

public is often tuned away from existing beach recreation areas by ex

clusionary restrictions of organized beach associations and even municipalities. 

Those most affected by these restrictions, and by the failure of the 

market to account for large, but differed, public access and use demands, 

are the residents of populous, densely-settled areas in which sufficient 

suitable beaches are unavailable to meet the high and fastest-growing de

mand, and to whom distant beaches are unaccessible or inavailafcle.

The greatest unmet demand and future demand is for swimming and bathing 

facilities, but other uses are also important and problem laden. These 

other demands, also unsatified, include that of passive recreation, such 

as opportunity for scenic coastal views and sites for picnicking, and 

of active recreation, including shellfishing, boating and beach vehicle 

use. Development and lack of coastal, access severely restrict even passive 

uses and a patchwork of local regulations further limit active uses.

Public and private condideratioris competing with the recognized need 

for increased public beach access and use include, in addition to residential 

and economic development, transportation and ecological concerns. In some 

respects, these problems are themselves a by-product of past failures to 

provide adequate public facilities.. On the other hand, the trend toward 

increasing public access and use restrictions heightens the current prob

lem by further limiting the areas available for general public use. One
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consequence is excessively intensive use of facilities that are open to 

the general public, a matter of concern not only to individuals and 

families who must scramble for parking and a spot on the beach, hut to 

those concerned with the long-term effects of overuse on the fragile 

coastal environment and its survival.

Compared to other states in which attention has focused on public 

beach access and use, Massachusetts is somewhat, but not altogether, 

unique. Most significant is its long history of settlement directly along 

the coast. Also significant is that title to the shore between the lines 

of high and low water is vested in littoral owners subject only to public 

rights of passage or use in connection with navigation, fishing and fowl

ing. The narrow circumscription of public rights in this shore area was 

made clear in the Opinion of the Justices of the Supreme Judicial Court 

in which it was advised that the lateral right-of-passage hill favorably 

reported bv the Special Commission would unconstitutional^ 

burden private property rights in the shore.

The public right-of-passage bill was referred to the Special Commission 

because the Special Commission existed; the hill was not the cause for 

establishing this bodv and the investigation and study conducted Is far 

broader than the limited question dealt with by the right-of-passage bill. 

With respect to the study of legal dimensions of public beach access and 

use problems and policies, the work of the Commission ranges over various 

common law doctrines concerning land ownership and use that apply equally 

to shore,beach and upland. In addition, many statutes of both specific and 

general applicability have been reviewed in preparing this report.

Review of the common law of custom, prescription and dedication as 

basis for recognition and protection of public beach access and use rights 

In Massachusetts, as well as other jurisdictions, reveals the limitations 

as well as the uses of these doctrines. The principal limitation flows
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from the focua of custom, prescription and implied dedication upon past 

public use, so that these doctrines protect only presently existing rights, 

or occasionally support reclamation of lost rights. Given the present 

state of beach front development, the rules offer little as means for ex

panding public beach access and use opportunities. The same is true in 

large part with respect to the pricr public use doctrine and its limita

tions upon the transfer of land devoted to one public use to another in

consistent public use. Acquisition of rights by express dedication, 

acquisition or other such means is, in effect, the only way in which 

significant expansion of public beach resources will occur.

Some existing public beaches are, however, effectively closed to 

nearly all or to large segments of the public through municipal beach 

access and use regulations and charges. Statutes governing municipal 

parks, beaches and parking and the overriding common principles governing 

both dedication and change of use of land from one public use to another 

call into question the validity of these increasingly common local re

strictions on access to and use of public beaches and related facilities.

In addition, some beach fees seem to exceed revenues and subsidize other 

municipal services or activities rather than merely defray costs as authorized 

by statute. Further, many local beaches that have directly benefited 

from state or federal aid are nevertheless closed to or limit use by 

other than local residents despite, in effect, large-scale nonresident 

subsidy of the beach facility.

Less detailed attention is given in the report to semi-public or 

organized private beaches which typically restrict use to town residents.

To the extent that municipalities are directly engaged in the implementa

tion of presumably private land use permit systems and the enforcement 

of beach access and use restrictions, an improper use of town resources 

may exist. Similarly, it seems improper to restrict use of an adjacent
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or nearby town parking lot to only permitted users of the argued-to-be- 

private facility. To the extent that such a beach facility claims to serve 

a public purpose which entitles it to tax exemption, a further public 

subsidy, the Commission believes such exemptions to be improper where 

access and use restrictions not employable by a town or otherpublic 

entity are employed so as to limit use to a defined rather than the inde

finite public that would be served b’̂ an equivalent public facility that 

might be provided by public expenditures rather than public subsidy.

Alleviation of the public beach crisis is, nevertheless, principally 

a long-term resource planning and management task rather than a simple 

corrective action undertaking. Site acquisition, water quality and shore- 

front restoration, and various land use management techniques must be 

orchestrated as one in implementing defined objectives that respond to the 

critical beach recreation opportunity shortages described in the 1972 

Massachusetts Outdoor Recreation Plan.

Massachusetts is now engaged in the development of a coastal zone 

management program with the aid of federal funds received under the 

Coastal Zone Management Act of 1972. This is precisely the type of 

coordinated and comprehensive approach that must be employed in effectively 

dealing with the critical and worsening public beach access and use crisis.

The major recommendations of the Special Commission are, in light 

of the existence of the ongoing coastal zone management program develop

ment process, stated as policy recommendations. This is done in recogni

tion that, as a matter of law, coastal beach recreation is one of several 

central management program elements. We believe that our recommendations 

will be useful and used in the development of a management program and, 

on the other hand, that a comprehensive beach legislation package would
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unnecessarily and unwisely constrain that process.

There are, however, three specific measures cn which legislative action 

is proposed. None concerns overall plannign; rather, each deals with specific 

problems that must be dealt with for their own sake and to clarify the coastal 

beach laws that must be utilized in the development of a coastal zone manage

ment program.

The Commission's legislative recommendations are three in number. First, 

the Commission recommends adoption of a new chapter of the general laws which 

prohibits interference with or restriction of the exercise of any public beach 

rights acquired under any statute, rule of common law or by any other means.

The proposed statute (See "Appendix A") also establishes several presumptions, 

one of which is applicable with respect to proof of implied dedication, a second 

that implies shore and beach rights flowing from proof of a right to access 

overland to water, and a thir which aids municipalities in establishing title to 

beaches long used by the public and maintained by the city or town despite lack 

of record title in the municipality.

The second legislative recommendation is a bill (See "Appendix B") to 

against nonresident use of any public beach facility, except at municipal beaches 

where the municipality uses tax revenues to maintain and operate the beach facil

ity and the fee differential reflects an adjustment in charges that effectively 

equalized resident and nonresident daily use payments.

The third recommendation of the Commission (See "Appendix C") is to amend 

Chapter 130, section 52 to require fees, as well as other local shellfishing 

regulations, to be equal and even-handed as between residents and nonresidents.

Each of these legislative recommendations is more fully discussed in 

Chapter VIII. The beach policy recommendations addressed to coastal resource 

planning and management are also set forth in that chapter. Both types of 

recommendation are based on the discussion contained in the main body of 

this report, the Commission's interim reports and its hearings.
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I. THE SPECIAL COMMISSION AND ITS ACTIVITIES

Chapter 51 of the Acts of 1970 established, by adoption of a re
solve contained in 1970 House No. 525** > a special commission to investi
gate and study public coastal beach management, operation, accessibility 

and related matters. The Special Commissjon, commonly known as the "Beach 

Access Commission," was thereafter revived and continued by Chapter 1 of 

the Acts of 1971, Chapter Uo of the Acts of 1972, and Chapter 1 of the 
Acts of 1973, Chapter Ul of the Acta of 1971*, and Chapter l of the Acts 

of 1975.
The Commission is comprised of two members from the Senate, five 

members from the House of Representatives, the commissioners of natural 

resources and public works or their designees, and three persons appointed 

by the governor including a member of the Massachusetts Beach Buggy Associa

tion and a member of the Massachusetts Wildlife Federation.

In addition to its independent investigation, the Commission held 

seven public hearings in 1971 and 1972 foi the purpose of obtaining in

formation from town officials and interested members of the public. Six 

coastal hearings were held in Gloucester, Salem, Scituate, Fairhaven, 

Falmouth and Orleans. The seventh hearing was held in Worcester. Addi

tional hearings and meetings were held on a number of ocasions at the State 

House in Boston. Minutes, and a summary of the seven informational hear

ings, were prepared and are on file with the Committee on Natural Resources 

and Agriculture.

The other investigative activities of the Commission included the 

preparation of a questionnaire to be completed by all coastal cities and
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towns and the collection of pertinent information from other public agen

cies and private organizations. Materials on beach use problems and 

solutions of other coastal states were also assembled for study along 

with the information acquired ir. the investigation of the public ocean 

beach situation in Massachusetts.

A first interim report of the Special Commission, prepared by Miss 

June Murphy, Researcher for the Commission, was published in December, 1972. 

The Interim Report described the shoreline of Massachusetts in terms of 

ownership, physical features, uses and conditions. In addition, it 

briefly reviewed the existing means for better coastal recreation and 

resource planning. Together, the two elements of the report established 

both a basis and need for further in-depth analysis of legal and other 

aspects of shore and beach ownership, access ard use in Massachusetts.

A second interim report, House No. 5302, was filed by the Commission 

in January 1971*. That report contained a summary of thr* public information

gathering hearings of the Commission, an overview of general legal principles 

of shore land law, and a beach erosion control project proposal prepared by 

the Coastal Research Center, University of Massachusetts at Amherst, under 

the direction o'" Professor Alan Niecieroda.

At about the time worh was commenced on what has become this, the 

Final Report, of the Special Commission, 1973 Senate Nr*. 80h, a bill to pro

vide a public on-foot right of passage along the coastline, was referred to 

the Commission for its consideration and action. The bijl was discussed 

ty the Commission with Professor David A. Rice of Boston University School 

of Law who has been retained as Special Council to the Commission for the 

purpose of preparinR this report. Professor Rice prepared a revision of
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Senate No. 8oU and a draft report to accompany the bill, both of which 

were considered and discussed at a subsequent meeting of the Commission. 

After further revisions of the bill and report, the revised bill was 

favorably reported as Senate No. 192U by a vote of seven votes for, four 

votes against, one vote abstaining. The accompanying report is filed as 

a memorandum in the files of the Committee on Natural Resources and Agri

culture. Action to obtain an opinion of the Supreme Judicial Court fol

lowed, but prorogation came before such an opinion could be rendered.

The bill was favorably reported again ir 197^. The Supreme Judicial 

Court, upon a second reference, advised that the specific bill if passed 

would be unconstitutional in several respects.

The right of passage over the coastal shore, was however, but one 

facet of the total subject of beach and shore accessibility and availability 

to the public. This report, also prepared by the Commission’s special coun

sel for its discussion, review and action, ranges over broader grounds than 

the Interim Reports and the right-of-passage bill in an effort to Identify 

and analyze a wide range of common law and statutory principles pertinent 

to the coastal beaches and their use by and accessibility to the public.

Legal aspects of public beach resource availability and accessibility 

are the focal point of this report. The report, however, also summarizes 

the available information on coastal beech access and use, Including data 

concerning the physical characteristics of the coast, beach ownership, 

restrictions on general public access ard use, and present and projected 

beach recreation demands. In addition, the scope of the Commission's 

work is indicated by the two interim reports described above, both of

which ranged into non-legal subject areas.
Final note should be made of the fact that, in 1975, three bills 

were referred to the Special Commission for its study and action.
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II. PROBLEMS AND ISSUES: AN OVERVIEW 

A. THE PUBLIC BEACH CRISIS

The Massachusetts Outdoor Recreation Plan prepared by the Department 

of Natural Resources identifies "public access to land and water resources 

for passive as well as active recreational uses" as the most critical 

public recreation planning and development need in the Commonwealth.^- 

Swimming beaches and pools we~e found to be more urgently needed than 

picnicking, boating, camping or other facilities in especially the most 

densely populated Eastern Massachusetts Region which is presently de

ficient in such facilities buu in need by the year 2000 of resources to 

serve at least double the prer.ent several demands. Similarly, neither 

present nor projected demands for beach recreation are adequately met in 

the Southeastern Region. Only on Cape Cod and the Islands does the
psupply more than adequately meet the resident demand. Hearings held 

by the Commission in Worcester corroborate the findings of the Department 

of Natural Resources that inadequate swimming facilities also exist in 

inland regions and that there is a substantial inland resident demand 

for coastal beach recreation.-^

The principal beach recreation supply elements are the suitability 

and the availability of shore lands for public beach facilities. Massachu

setts fares well with respect to suitability with 9^0 of its 1200 mile 

shoreline described in a recent study by the U.S. Army Corps of Engineers 

as beach. But suitability is dependent upon other factors as well, and 

pollution of beach areas and beach erosion must be viewed as diminishing 

the amount of suitable beach recreation supply.
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Availability is, however, a more critical factor in Massachusetts. 

As shown in Table 1, 935 of the 1200 shoreline miles are in private 

ownership, 90 in federal ownership and 175 in other public ownership. 

Twenty-five miles of the 265 miles of federal and other publicly owned 

shore is devoted to other than public recreational use while 800 miles 

of the shore is used for private recreation.^

TABLE I. MASSACHUSETTS SHORELINE: 
STATISTICAL INVENTORY

Physical Charateristlcs Miles

Beach 9^0
No Beach 260

Shore Ownership

Federal 90
Public 175
Private 935

Shore Use

Public Recreation 235
Private Recreation 800
Non-Recreation 85
Undeveloped 80

Total Shoreline 1200

Source: U.S. Army Corps of Engineers, National
Shoreline Study Regional Investory Report, 
North Atlantic Region. August, 1971.

Realistically, the public beach crisis is perhaps more e ute than the 

Corps statistics suggest. Within the Eastern Massachusetts Region itself 

are approximately 60 of the 235 miles of shore presently use-classified by
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the Corps of Engineers as "public: recreation." But in this area 

extending, north to south, from the Nev Hampshire border through 

Duxbury and, east to west, from the ocean to Pepperell on the New 

Hampshire line and Uxbridge and Bridgewater to the south, resides 

sixty-six percent of the population of the Commonwealth. Moreover, 

residents of the region have the highest per capita activity-day demand 

as well as the greatest absolute demand.^ Thus, the region has sixty- 

six percent of the population and the highest demand but only about 

twenty-five percent of the existing public beach facilities, an im

balance that is clearly a product of the population concentration 

in the urban and suburban Boston area.

The Outdoor Recreation Plan confirms what beach and beach-bound 

traffic congestion suggests —  the demand for public beach facilities 

by Massachusetts residents is a day-trip or weekend-trip rather than 

a vacation demand.^ It is evident from Table 2 that this effectively 

eliminates as an available resource the 50 miles of public recreation 

shore located in the Islands as a supply for beach-deficient Eastern 

Massachusetts Region residents who have the greatest absolute and the 

greatest per capita activity-day demand for beach recreation resources 

in the Commonwealth.

i
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TABLE 2. GEOGRAPHIC DISTRIBUTION OF MASSACHUSETTS 
COASTAL BEACH LANDS 

(in miles)

Beach Non-Beach Total

Elizabeth Islands, Martha's 
Vineyard and Nantucket 230 70 300

Rhode Island to Provincetown 370 70 14I40

Provincetown to Pemberton Point 165 35 200

Pemberton Point through Beverly 100 50 150

Beverly to New Hampshire 75 _3i n o

Total 9^0 260 1200

Source: U.S. Army Corps of Engineers, National
Shoreline Study Regional Inventory Report, 
North Atlantic Region. August, 1971.

Also likely excluded as available supply for at least day-trip users are 

the more distant beaches of Cape Cou, including the IT miles of public 

beach in the federally controlled Cape Cod National Seashore.

Further data compiled by the Massachusetts Department of Natural 

Resources projects an even bleaker picture. Its data, at odds with that 

of the Corps of Engineers in that it indicates a 1,519 rather than a 1,200 

mile shoreline for 59 principal ocean front communities, suggests that not 

all land classified in U3e a3 "public recreation" by the Corps is public 

beach. Thus, the Department's recreation site inventory shows only 116.5 

miles of public and organized private beach distributed as shown in Table

3.

i
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TABLE 3. PUBLIC AND SEMI-PUBLIC 
BEACHES IN MASSACHUSETTS

Number Miles

Federal 2 23
State* 18 10.5
Municipal 188 53
Organized Private** _5£ 30

Total 267 116.

•Includes Metropolitan District Commission.
••Includes Trustees of Reservations as veil 

as organized local beach association.

Source: Department of Natural Resources,
Commonwealth of Massachusetts 
Outdoor Recreation Site Inventory, 1970

Several observations on the Table 3 data are important. First, munici

pal beaches outnumber all other types of beaches combined and, despite the 

size of the Federal beaches in the Cape Cod National Seashore, nearly equal 

in frontage the combined total frontage of all other beaches. The beaches 

of the Cape Cod National Seashore were primarily municipal beaches before 

the establishment of the federal facilities so that both number and frontage 

figures for municipal beach ownership did once exceed the combined totals 

for all other categories of ownership.

Second, organized private beaches rank behind only municipal beaches in 

both total number and total frontage. This category does not include, of 

course, all privately owned beach frontage, but only that which is held or 

managed by an organized association or, in the case of the Trustees of Res

ervations, a specially chartered charitable corporation.

Third, table 3 does not reveal how many of the various types of so- 

called public and semi-public beaches are actually open to the whole public 

for purposes of fulfilling the present and projected demands described above. 

In fact, only in the federal and state beach categories is it uniformly true
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that the terms and conditions of access to and use of any particular beach 

are equal for all persons. As previously noted, this does not mean, hovever, 

that all Commonwealth residents have equal access to federal and state beaches 

as a practical matter.

While the federal and state beaches are at least open on equal terms to 

all persons who visit, even reachable municipal as well as organized private 

beaches often treat non-residents of the town in which a beach is situated 

as unwelcome or welcome only at a steep price. The Commission inquiry 

directed to coastal towns and cities sought, among other things, to ascertain 

municipal beach policy concerning non-resident versus resident use. This in

quiry focused upon the existence or non-existence of differential terms of 

access and use for residents and non-residents.

The local beach access and use policies vary widely. Tabular presenta

tion is virtually impossible by virtue of the need to list each of fifty-nine 

towns separately and the fact that sufficiently precise information as to 

each town, and often each town beach, is virtually essential but most 

difficult to compile or even present.

In broad terms, local beach policies range from open and unrestricted 

access and use by nonresidents as well as residents to strict "residents 

only" policies backed up by prohibition or nearby on-street parking. Les3 

than ten coastal towns have a policy of unrestricted access or use while a 

couple permit nonresidents to purchase low-price permits or stickers on 

the same terms as residents. At least ten towns have adopted strict 

"resident only" policies.
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The most common beach policy is to charge nonresidents a daily, weekly 

or season parking access fee that is set at a level substantially higher 

than resident season permit fees, if in fact residents are even charged 

a fee. These fees range up to three dollars per day for daily parking, 

although a one or two dollar fee is most common. In some instances, higher 

fees are charged on weekends or holidays; in one or two cases, fees are charged 

only on weekends or holidays.

About ten communities have mixed policies whereby, for example, only 

residents may use certain beaches while nonresidents may use others. Beaches 

open to nonresidents more often than not require payment of parking fees 

under such policies. In a few towns, some beaches are open to non-residents 

for a fee, while other beaches ar~ open to use without payment of a fee.

Other forms of restrictions limit the number of parking spaces available, 

often for a fee, for nonresidents Several beaches additionally require pay

ment of a beach use charge. Others, essentially "residents only" beaches, 

describe access limitations as "open to nonresident use, but no parking 

allowed."

The most restricted area seems to be the South Shore area beginning in 

Weymouth at the north and running through Plymouth at the south. Many beaches, 

and in some towns all beaches, are restricted to use by only residents in this 

coastal reach. Except for Metropolitan District Commission beaches, only a 

few beaches in this area, all of which •• except for Plymouth - lies within 

the beach-deficient Eastern Massachusetts region as defined in the OUTDOOR 

RECREATION PLAN, are unrestricted in any respect.
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Comparable information concerning past beach access and use practices 

and changes therein has proven difficult to compile.^ It is apparent from 

testimony received at the Commission's hearings and information informally 

acquired that there is, however, a discernible shift by towns toward in

creasingly restrictive beach use, permit, user fee and street parking 

policies intended to discourage, if not preclude, non-resident use of 

municipal beaches. This shift mirrors the movement that has resulted in 

closure of almost all private frontage to the public.

Little open or undeveloped land now remains along the Massachusetts 

coast. Thus, public access to and use of private land beach frontage is 

now almost non-existant. In times past such access and use was not un

common, but development has withdrawn these beach areas from public use. 

Moreover, it appears that it is increasingly common for private coastal 

land owners to more frequently attempt to register their land titles to 

protect against any public beach use rights that may have been acquired 

through public use during earlier t i m e s . T h u s ,  population and related 

demand pressures have resulted in a substantial reduction of both privately 

held and municipal beach lands available to public use, the exact reverse 

of what one might expect given a continuing public planning and development 

program responsive to population growth and other salient factors.
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B. OTHER SHORELINE RECREATION PROBLEMS

Both the Outdoor Recreation Plan and the investigations of the Com

mission encompassed beach and other shoreline activities complimentary 

to the primary activities of swimming and sunbathing. In particular, the 

Commission concerned itself with access to the water for boating, shell

fishing permits and regulation of the use of beach vehicles. The study 

by the Department of Natural Resources, being of broader scope, focused 

in part upon both active and passive uses, including boating, camping, 

hunting, recreation vehicle use, fishing, bicycling, hiking, picnicking, 

and sightseeing, all of which bear some relation to the recreational use 

of the shoreline and its environs.

The need for access to the water has long been recognized. Both 

state and municipal efforts devoted to providing access points and facil

ities have resulted in some recent expansion of access, and the projections 

made in the Outdoor Recreation Plan indicate planned increases in the pro

vision of such access as well as an increased demand.11 It is not clear 

from these projections, however, whether the expanded public access will be 

provided on terms consistent with the regional demand projections of the 

Outdoor Recreation Plan or if the facilities will emphasize access to 

coastal waters rather than ponds and rivers or vice versa.

Shore fishing or pier fishing comprises a particular shore access 

problem. The level of demand for such activity is lower than it is for 

swimming and the problem is, overall, less acute. Nevertheless, a shortage 

of supply in available shore access and use does exist and will be alleviated 

only with the expansion of access to the coastline.
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A second area of Commission inquiry concerned municipal issuance 

of shellfishing licenses and permits under the provisions of Chapter 130 

of the General Lavs. While commercial permits and certificates are issued 

by the Division of Marine Fisheries of the Department of Natural Resources 

at uniform fees for residents and nonresidents, recreational or non

commercial permit fees for local permits are almost always negligible for 

town residents but quite substantial for non-residents. The range of non

commercial charges found to exist runs from equal fees for residents and 

nonresidents to nonresident daily permit fees that equal cr exceed the 

resident season permit fee coupled with no provision being made for non

resident season permits. Other resident-favoring policies restrict specified 

shellfish beds to use only by residents. Moreover, shelifishers must also 

comply with municipal parking regulations that disfavor nonresident beach 

users although, in some cases, it appears that fishermen generally are 

more favorably treated than bathers.

An additional significant problem with respect to shellfishing is 

pollution. Many areas are closed to shellfishing by order of the Depart

ment of Public Health because of contamination of the shellfish caused by 

pollution. Th is , of course, reduces the available supply of shellfish 

and shellfish beds for both recreational and commercial purposes and likely 

encourages municipal recreational permit restrictions that strongly favor 

resident use.

A third problem area concerns regulation of the use of beach vehicles. 

Many beach areas, especially municipal beaches, are closed to such vehicles 

due to the incompatibility of beach vehicle use with swimming and sunbathing 

in a limited area. Other municipalities regulate the use of beach vehicles

}
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so as to permit their operation in certain areas and under stated conditions 

with some such communities imposing e. user charge.
The most comprehensive regulations are those of the U.S. Department of 

the Interior's Cape Cod National Seashore.1  ̂ Comprehensive voluntary 

regulations also exist for members of the Massachusetts Beach Buggy Asso

ciation. Still other regulations are in force for such as the Parker Wild 

Life Refuge.

Beach vehicles do pose the threat of injury to beach dunes and

vegetation as veil as problems of compatibility with more passive recrea-
114tional activity. As the regulations noted above suggest* there are 

additional problems concerning safety for the user, protection of others' 

property, noise and the like. On the other hand, there is a growing 

interest in using these vehicles, especially in reaching more remote or 

open beach areas.

The Commission did not explore such uses as picnicking, bicycling, 

hiking or sightseeing in its study. These activities may take place on or 

along a bluff as well as on a beach. They were viewed, therefore, as being 

beyond the scope of the Commission's charge which is resource rather than

activity focused.
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C. THE COMPETING CONSIDERATIONS

The problems of beach access, use, operation and maintenance are 

not solely those of unsatisfied, and yet increasing, demands to be served.

Any attempt to fulfill the inadequately served and rapidly growing demand 

must take into account a wide range of considerations additional to the need 

to increase the supply of access and use for the public. Some of these 

considerations are reviewed in this section.

Strong local community interests are expressed in both restrictive 

municipal beach regulations and the hearings testimony summarized in the 

Commission's Second Interim Report. The predominant concern that has been 

demonstrated is to adequately serve the beach recreation needs of local 

residents. That concern is expressed not merely by restrictions imposed 

upon nonresident access to and use of town beaches; it also takes the form 

of a strong interest in expanding town beach resources whenever possible. In 

some instances, witnesses argued for the extension of public use areas to 

closed private lands. The coexistence of restrictive practices and expansion 

goals is, of course, merely a refinement of the nonresident public view that 

all members of the public should have equal access to all public beaches, 

including municipal beaches, and that total public beach resources should be 

expanded.

Local concerns also include traffic control and congestion. The 

hearings repeatedly featured testimony concerning critical traffic problems, 

particularly on weekends and holidays when the public demand peaks. Parking 

was mentioned as a problem with equal frequency, an implicit recognition that 

parking unavailability is the equivalent of beach unavailability. For both
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problems, a significant number of witnesses expressed the view that state 

assistance is required. On the other hand, town officials responding to 

the Commission's survey questionnaire generally urged non-interference with 

local beach operations, management, and policies.

Private property owners' concerns are even more focused than the 

towns' concerns. The primary emphasis is again one of exclusivity, but in 

this case the interest runs against the local as well as the general public 

with regard to private beach frontage. Here, also, there is consternation 

over traffic and parking, but the issue is one of intrusion on tranquility 

and privacy as veil as congestion and safety.

Traffic and parking are, perhaps, the critical issues. Road and parking 

lot capacity, rather than beach capacity, appear to dictate beach access and 

use policies in many, if not most, situations. This was evidenced in the 

hearings by both direct statements end the suggestion by several persons 

that inland parking facilities be connected to beaches by shuttle bus 

service in order to provide beach recreation without unduly burdening towns 

with traffic or requiring that more land near beaches be paved over for 

seasonably used parking lots.

Another important consideration to hearings witnesses and the Commission 

is that neither beach use nor parking be provided without regard for their 

environmental effects. Some coastal beach areas are subject to severe 

erosion due to their fragile natural character and the effects of intensive 

recreational use on that delicate natural balance. Mere walking, let alone 

use of beach vehicles, by substantial numbers of persons may have irreversible

»
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injurious effects in such areas.

Parking facilities also pose environmental problems. Most evident 

is that parking lots are a consumptive use of open land. In other situations, 

substantial or additional parking cannot be provided without either sacrificing 

dry sand beach area or filling marsh lands. Further, the capacity of parking 

facilities is also a major factor in determining the type ahd capacity of 

access roads which also constitute a consumptive use. Finally, paved or graded 

and vegetation-stripped parking areas are a source of surface water run-off 

that may itself damage the beach or its surrounding environment.

It is evident that the mere lifting of municipal beach and parking access 

and use restrictions that favor residents over nonresidents is not the simple 

and total solution to the public beach access and use problems of Massachusetts. 

Although the Commission believes that such restrictions are generally not law

ful or appropriate, it recognizes th«*t such limited remedial action would 

prevent or discourage resident recreation, pose difficult municipal finance 

problems and, more generally, only spread traffic, parking and other such 

problems from, for example, the MDC's Nantasket beach in Hull to the neighboring 

communities of Cohasset, Hingham and Scituate, all of which effectively exclude 

nonresidents but have only limited public coastal beach areas.

A broad-gauged approach to the problem of public beach access and use 

is necessary. In addition to reforming town beach policies, new beach area 

acquisitions should be keyed to serving areas in which the unsatisfied demand 

is greatest. Transportation and related facilities planning must also be 

coordinated with recreational beach use policies and planning, a fact that 

is evident from both towns' problems and the acute main highway congestion that 

occurs on weekends and holidays on North Shore, South Shore and Cape Cod 

highways. A coordinated local-state approach must replace dominant private and 

local interests resource allocation and control systems that have prevailed 

to date. Then, and only then, will it be possible to accommodate and re

solve the conflicting general public, local public and private interests 

involved in coastal beach access and use.
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D. SOME PRELIMINARY CONCLUSIONS

The shortage of public coastal beach recreation resources in the 

Commonwealth is critical and worsening year by year. While the demand 

of the public for beach access and use increases, the Bupply continues 
to shrink as a result of the trend toward closure or restriction of 

municipal beaches —  the predominana type of public beach —  to preclude or 

discourage use by nonresidents. ^

The crisis situation is, however, more manifested than caused by 

restrictive municipal beach policies. Municipalities are, after all, 

principally responsible for the fact that the dominant private ownership 

of the Massachusetts shoreline is not even more pervasive. The crisis is, 

in this broader view, a product of past failures.

The principal failures of the past that give incentive to restrict 

non-resident use of municipal beaches are the failure of the allocative 

market system to value or account for public recreation in the form of 

price and the failure of state and other public agencies to plan and 

provide for the growth in the demard and needs of the public. Correction 

of these failures is likely to be difficult and, without a doubt, expensive.

The demand-generated environment and transportation dimensions of beach 

access and use are viewed by the Commission as significant. These factors 

are, themselves however, quite clearly a product of scarcity of supply in 

the face of a rapidly increasing demand. This is apparent from the fact 

that the most densely populated and highest demand region of the Commonwealth 

suffers an acute shortage in the supply of nearby public coasts beach 

recreation facilities. This necessitates or results in heavy southeasterly

l
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traffic flows toward or to Cape Cod and the North and South Shores for large 

numbers of beach recreation seekers. Public transportation alternatives are 

meagre and, even if they existed, might no appreciably alleviate the traffic 

problems due to the conveniences an auto provides.

Ecological harm from human use of the beach environment results, and 

will increasingly result, not so much from the mere fact of human presence 

but from intensive use of very limited available public beach facilities as 

demand increases for the use of a relatively constant supply of public beach 

resources. Demand will not likely evaporate, so increased and dispersed 

supplv rather than intensive use ought to be the primary goal for the future.

Scarcity of supplv in the face of a demand projected to double by the 

vear 2000 is, therefore, the common denominator of almost all facets of the 

public beach access and use problem. Thus, stated broadly, the focus of the 

Commission in the balance of this report is upon the expansion throughout 

the coastal region —  and especially in the Eastern Massachusetts State 

Comprehensive Outdoor Recreation Plan Region —  of roadilv accessible public 

beach facilities adequate to servo the demands projected in the Outdoor 

Recreation Plan. This focus inevitably necessitates close consideration of 

the competing and sometimes conflicting needs of the general public, munci- 

palities and their residents, and private property owners with respect to

beach lands and their use.



36 HOUSE — No. 6611 | August

III. LEGAL ASPECTS OF LEACH AND SHORE OWNERSHIP,
ACCESS AND USE: THE BROAD VIEW

Roman and Greek law established the concept of the "commons with 

respect to the air, rivers, sea and seashore and none of these resources 

could be appropriated to exclusive private use or ownership. The concept 

was one of sovereign ownership and common or universal public use of 

beach and shore for activities such as fishing, navigation and the taking 

of water.^ Although neither the Roman Empire or its law survived intact, 

the underlying principles of the law of the commons retain vitality even 

todav.

Roman law clearlv influenced Lord Bracton and other influential English 

legal authorities, but population dispersal in England as opposed to urban 

population concentration in the Roman Empire made the concept of the commons 

less significant with respect to the seashore. Thus, at least prior to 

Magna Charta, the King was thought free to grant private titles in the 

seashore and beyond. It was later established, however, that the King 

could grant or deed only land lying above high water as his personal pri

vate property and that land lying beneath all tidal waters was held by the 

King as sovereign for the protection of universal or public rights of 

navigation and fishing.1

The reemergence in English common law of the commons concept as applied 

at least to lands beneath tidal waters substantially influenced the property 

law of the United States. The King's title to discovered land in America 

was governed and limited by the then prevailing English law of property. 

Thus, land lying beneath tidal waters was not held as the private property 

of the King but as land in trust for the protection of public rights and 

uses.18 Land conveyed by charter or grant to colonists was conveyed subject
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to this impediment or limitation and no grant of title could thereafter 

transfer tide-flowed lands. The only exception to the limitation is that 

the beneficiaries of the trust, or their elected representatives such as 

Parliament or the General Court of the Commonwealth of Massachusetts, could

yield the protected public rights and interests in limited and specific 
?0situations.

Even the people or their elected representatives are themsleves sub

ject to trust restrictions concerning the public interests and rights that 

may be yielded. Tn the classic statement of the limitations that persist, 

the U.S. Supreme Court stated:

The State can no more abdicate its trust over property in which 
the whole people are interested, like navigable waters and soils 
under them, so as to leave them entirely under the use and con
trol of private parties, except in the instance of parcels 
mentioned for the improvement of the navigation and the use of 
the waters, or when the parcels can be disposed of without impair
ment of the public interest in what remains, than it can abdicate 
its police powers in the administration of government and the 
preservation of peace.21

The foundations of the commons and trust concepts are the uniqueness 

of the resource and the generalized public need to not be excluded from 

the right of access to and use of the resource. Today, the general public 

need is great. Over fifty percent of the nation's total population is con

centrated in the less than ten percent of the land lying along the coast of 
2 2the United States. In Massachusetts, sixty-six percent of the Common

wealth's citizens reside within the Eastern Massachusetts State Comprehensive 

Outdoor Recreation Plan Region while an additional ten percent reside in 

the Southeastern, Cape Cod and Islands regions. The need is expressed, 

of course, in a demand for recreational rather than subsistence uses ns it

was in times past.



38 HOUSE -  No. 6611 [August

The literature on the subject of the shoreland trust quite expectedly 

describes the protected interests to be those of importance at the time 

legal protection was extended to public uses. The most long-standing 

protected interests in England and the United States are the public rights 

of navigation and fishing. This reflects, of course, a response to what 

is known at a given time and gives rise to later debate over whether the 

public interests protected are etched in stone or whether the trust is .

more generally protective of public interests and adaptable to changing 

times and needs.

Although often frozen in the short-term, the trust has in the long

term proven flexible as is demonstrated in a recent article that correlates 

the degree and type of protection afforded, from Roman to modern times, in 

a simple supply and demand analysis that shows that the greatest protection, 

or at least the greatest pressure for protection, of public rights and

interests is directlv related to the existence and extend of population
23concentration along the coast. Rased upon the correlalIon of mipplv nml 

demand with the degree of legal protection accorded public rights in the 

seashore, one would expect that the legal protection would presently be 

greater than at any time since the time of the Roman Empire when the rights 

of the public were paramount or absolute. There would be no necessity for 

this report, however, if the supply and demand correlation accurately 

traced the degree of actual protection - as opposed to the demand for such 

protection - of the rights afforded the public. Several critical factors 

tend to explain the discrepancy or what might be characterized as the erosion 

of the public’s rights and interests in the shoreline.

The first explanatory factor is that the English, and ultimately 

American, law of property never fully returned to the commons concept of 4 
Roman and Greek law. Rather, the rights and interest of the public on the
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shore, the land lying beneath the lines of high water and low water, were 

viewed as a dominant public easement and only limited rights were afforded 

the public in the beach lying above the line of mean high water.24 This 

approach reflected the reality that the King had already granted private 

title to much of the coastal lands of England prior to the reversion to 

the concept of sovereign trust at o r about the time of Magna Charta.

A second factor, peculiar to Massachusetts, Maine and Virginia, is the 

existence of a blanket grant of "propriety" to riparian owners of land 

lying between the lines of high and low water, the land characterized as the 

"shore". The effect of this grant made by the Old Colony Ordiance of 1647 

has been to give basis for the claims recently confirmed by the Supreme 

Judicial Court, that public rights and interests in these lands and the 

overlying waters include only the expressly protectod rights of navigation, 

fishery and fowling. i-->
The third factor in the erosion of the common rights and interest in 

Massachvisetts - and elsewhere - has been the allocative system of the pri

vate real estate market and its under- or non-valuation of public recreation. 

Meanwhile, private interest in coastal lands has intensified. The private 

market mechanism thus reflects in its increasing prices the competition for 

private residential, recreational, commercial and industrial sites as the 

coastal population has grown and become more dense and personal disposable 

income, mobility and leisure time have increased while effectively ignoring 

the public recreation needs generated by the same demographic changes. In 

effect, the market system of allocation excludes the "social costs" of 

land development that excludes public access to and use of the sea and its

shore; but the costs do not thereby evaporate; such externalized costs are 
26borne by the public.
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Another cause of beach resource niisallocatlon is found in the politi

cal Institutions and processes for decisionmaking. As in the general case

of local or municipal planning and zoning, coastal municipalities predictably

exhalt local public over regional or general public interests in providing

and regulating the use of scarce beach resources. Thus, as general public

beach access and use demand Increases aid the private market simultaneously

allocates scarce beach resources to private uses, coastal municipalities

predictably react by increasingly restricting municipal beaches to use by

town residents. This reaction protects local interests to which municipal

officials are primarily accountable, but serves only to heighten the pro-
2 6 3

bleras of the general public and the Commonwealth.

The total consequence is that the public is left - where possible - 

to either viewing the common resource of the sea across the near continous 

strip of privately owned riparian land or to contest for a place to bathe 

or relax in the too few places where public ownership assures rights of 

access and use to those who arrive at a sufficiently early hour. Perhaps 

most alarming is that even public ownership itself is no guarantor of access 

and use regardless of the hour of arrival since increased demand for beach 

recreation in the face of a shrinking supply of available beach land has 

fostered a trend toward closure of municipal beaches to all but local resi

dents .

The public beach crisis is common to all coastal states rather than 

unique to Massachusetts. The courts, inevitably, have been called upon to 

resolve controversies arising from the denial of public access to our use 

of beaches by both private riparian owners and municipalities. The principles 

employed by the courts In responding to this litigation-expressed public 

demand for beach and shore rights include the public trust concept along
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with several others. As a group, these decisions suggest the possi

bility that the courts have begun a realignment of rights that may better 

correlate supply with demand for public beach access and use.

Most noted among the recent court decisions is the Oregon Supreme 

Court case of State ex rel Thorton v. Hay^ n  which the court effectively 

opened all Oregon coastal beaches to public use on the ground that it was 

established "custom" throughout the history of the state for the public to 

enjoy unfettered use of the coastal beaches. In reaching its decision, the 

court employed the concept of "custom" or "customary right", a principle 

grounded in English common law but very rarely applied in this country.

At issue in Thornton was whether or not a riparian owner could con

struct fences to preclude public access to and use of the strip of dry 

sand beach above the mean high water line demarcating the shore and beach.

In enjoining exclusion of the public from the beach, the court found that 

the shore was publicaly owned and that dry sand area "has been used by the 

public as public recreational land according to an unbroken custom running 

back in time as long as the land has been inhabited."

The essential ingredients of establishing a customary right are that 

the particular practice be ancient in origin or at least general and long

standing and that it be reasonable, peaceable, uninterrupted, not permissive,
28and consistent with other customs and laws. The Oregon court found each 

of these elements amply satisfied and, despite the relatively brief polici- 

cal existence of the state and the limited use of the custom doctrine by 

courts in this country, effectively opened all Oregon beaches - and particu

larly the dry sand area - to the public.

Public easements for the use of dry sand beach fronting particular 

parcels of land in Texas and Florida have recently been recognized under 

the law of prescription.^ More broadly, the doctrine of prescription has
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supplanted custom In the United States as the most common basis for 

recognition of both private and public rights of use in privately own 

land.

To establish an easement by prescription it is necessary for the court 

to find that the use of the land has been open and uninterrupted for a 

period of years (usually fixed by statute) and, further, that the use has 

been under a claim of right, adverse or hostile to the interest of the 

owner, and without the permission of the owner. Use not meeting these 

requisites is generally characterized as permissive use pursuant to an 

express or implied license.

A third legal doctrine employed in recent iudicial decisions estab

lishing public beach rights is that dedication.31 The concept, like 

that of prescription, is focused in its application to the existence of 

use rights in particular parcels of land. Unlike prescription, which may 

be the basis for acquiring private as w**ll as public rights, dedication 

relates to only public use rights.

The critical inquiry, at least at the outset, is whether the land 

owner has expressly or impliedly demonstrated the Intent to devote land to 

the use of the public. Where such intent is found to exist, the <>nlv other 

question to be resolved is whether there has been an acceptance, express or 

implied, of the dedication. Once a dedication Is established as fact

from the existence of the necessary offer and acceptance, it is irrevo-
32cable,

Five recent court decisions concerning public beach rights have con

cluded that beach land lying inland of the line of mean highwater had been 

dedicated to the use of the public. Three of these cases involved pri

vately-owned beach land while the fourth concerned a challenge to municipal 

beach regulations that permitted town resident use to the exclusion of use 

by nonresidents.33 in the private land cases, the intent to dedicate was
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implied rather than expressed, 3^ but express deeication was found to exist 

in the municipal beach litigation. Acceptance by the public was found by 

implication from the fact of general public use in each case although the 

court in the municipal beach case, Gewirtz v. City of Long Beach stated 

further that "when it is the municipality which is making the dedication, 

the element of acceptance really is not required, or if the element of 

acceptance is to be insisted upon, it may be implied from the very act of 

dedication by the municipality."^

Express dedication is commendable for its simplicity. It may be found 

in the terms of a private deed, devise or donation of land to a government 

body for the stated purpose of use as a public beach or in the acts of 

filing and selling property with reference to a development plan in which 

beach front in a community is set aside for public use.^ Equally, it is

readily established by the express identification of public land as a
37public beach by a municipality or other government entity.

The establishment of the requisite donative intent is more problematical 

when the theory relied upon is that of implied dedication. However, the 

Texas and California public beach rights cases have gone far in merging the 

concepts of prescriptive easement and implied dedication through use of 

the facts of continued, open and adverse use as evidence of an implied 

intent to dedicate land to use by the public.^®

While dedication is an alternative theory to prescription in cases 

involving Public rights in private lands, it is of primary importance in 

cases involving public rights in recently restricted municipal beaches.

In Gewirtz v. Cltv of Long Beach.̂ 9 the determinative fact was that the 

municipal beach established and operated by the city had long been open to 

use and actually used by all members of the public prior to the time it 

was violate the rule that a completed dedication is irrevocable. More 

broadly, dedication is important in regard to public beach land since rights
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in public land may not ordinarily be acquired by prescriptive use.

The New Jersey case of Borough of the City of Neptune v. Borough^of 

Avon-By-The-Sea^1relied upon the public trust doctrine rather than either 

prescription or dedication to strike down municipal beach parking fee re

strictions that discouraged use of the beach by nonresidents of Avon-By- 

The-Sea. The New Jersey Supreme Court first noted the existence of the 

trust in those lands seaward of the mean high water line and then, in the 

central analysis, concluded that the beach owned by the municipality was 

public park land or its equivalent and, therefore, impressed with a public 

trust for the benefit of the general rather than the local public. In 

reaching its decision, the court stated that "the public trust doctrine 

dictates that the beach and ocean waters must be open to all on equal terns 

and without preference and that any contrary state or municipal action is
U2impermissible."

The New Jersey case is significant in that it characterizes public 

beaches - along with open park lands, reservations and other public pre

serves - as the equivalent of parks whose use will be governed by the trust 

concept. A like conclusion was reached in the New York dedication doctrine 

case of Gewirtz v. City of Long Beach, but the New Jersey case is of broader 

import in its use of the principle to bar discriminatory nonresident beach 

parking fees on the ground that such fees could not be charged at any 

public park Including a beach.

Although not essential to its decision, the New Jersey Supreme Court 

discoursed upon the significance of the public trust doctrine and its broader 

historical and contemporary ramifications. ^3 The dynamic nature of the 

trust was emphasized so as to encompass within it such modern public needs 

or demands as swimming as well as the classic uses of navigation and fish

ing. Further, the court brought into question the validity of previous
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legislative grants of shoreland title to private landowners. And finally, 

there is brief reference to the matter of public access to the land and 

ocean waters subject to the trust, thereby inviting litigation to resolve 

the question of whether a right of access over private land to the waters' 

edge must be implied from the fact that the tidal land and water is a re

source of and open to the public.

Taken collectively, the recently decided beach access and use cases 

establish alternative theories upon which to litigate public beach rights. 

Nevertheless, no complete and coherent resolution of the public beach 

crisis is portended by these decisions.

The custom doctrine has not only been little-applied by the state 

courts in this country but offers the possibility of broad application in 

only later-settled, non-urbanized states in which the coastline is essentially 

open land. Custom must be proven as fact and it is unlikely, except with

respect to particular parcels of land, that the doctrine had potential 

significance in the long-settled and densely populated Northeast.

Similarly, both prescription and indication are doctrines that have 

application with regard to particular land parcels. Thus, neither these 

doctrines nor the custom doctrine permit a generalized approach to the 

public beach crisis despite the fact that each has the potential to be used 

to marginally Increase the availability of public beach facilities and aid 

in the readjustment of supply to demand. **5

The public trust doctrine as actually applied in New Jersey is likewise 

limited on its application. Mere opening of restricted municipal beaches 

will not solve the growing public beach crisis so that only the veiled 

suggestions in the dicta of the New Jersey decision have truly broad im

plications.
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The limitations of a case-by-case Judicial expansion of public beach 

rights is further recognized today as an inadequate solution to a growing 

public beach crisis. Thus, some states have enacted so-called "open beach
, U6laws while others have adopted shoreline planning and development re

gulation programs ̂  in attempts to expand and protect public beach access 

and use. At the Federal level, a national open beach law has been introduced 

in Congeess, the Coastal Zone Management Act of 1972 has been enacted, ̂  

and a National Land Use Policy Act may be forthcoming. These measures,  ̂

coupled with Federal and state recreation land acquisition and development 

programs, offer a broader appraoch than case-by-case litigation to the 

growing public beach crisis and figure prominently in later parts of this

report.
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IV. LECAL ASPECTS OF BEACH AND SHORE 

OWNERSHIP, USE AND ACCESS:
MASSACHUSETTS LAW

A. INTRODUCTION

Beach and shore lands ownership is a subject that presents unique and 

difficult practical and theoretical legal problems. Although, in most 

coastal states, the upland owner has title to the line of high water and 

the states have title seaward of that line, this simple principle is 

difficult to apply from one case to the next.

The most obvious problem is that the tides are variable and periodic 

depending upon astronomical and meterological conditions. Unlike other 

boundary line9 fixed by metes and bounds or monuments, the line of high 

water is not permanently fixed. However, it is generally accepted that 

the line of high water is, for purposes of determining boundaries, the line 

of "ordinary high water" determined by the U.S. Coast and Geodetic Survey 

through averaging of all high tides, except high storm tides, over a period 

of 18.6 years. ^ The line so established is variously called the line of 

"ordinary high water", or "mean high water" and it is to this line the 

courts of Massachusetts look in matters Involving property rights and 

interests in coastal lands. ^

A less evident difficulty Is one which arises on a case-to-c.ase basis. 

Property rights are determined bv reference to the specific terms of con

veyances, whether grants or deeds, traceable back tc initial grants from 

the sovereign. Grants of the sovereign to different individuals or to 

proprietors or incorporators of communities often contained quite different 

terms. As a result, the courts have often been called upon to resolve 

disputes concerning property rights and interests in co£3tal lands In which 

the principal task of the court is to interpret terms used in long pas-, as
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well as recent conveyances.

These practical and theoretical legal problems exist In all coastal 

states Including Massachusetts. But In Massachusetts there are further 

difficult legal problems arising from the Colonial Ordlance of 1647 which 

purported to convey to owners of upland adjacent to the coast "propriety" 

in the soli lying between mean high water and the nearest of the line of 

low water or 109 rods.

Access to and use of beach and coastal lands, as well as onwership of 

these lands, is a subject that presents additional difficult questions. 

The acquisition of individual and public rights may arise from express 

grant or reservation, implication or rule of law. The legal theories under 

which such rights may be found to exist are several and the practical 

difficulties of determining whether or not the facts in any given case give 

rise to such individual or public rights under one or another legal theory 

are infinite.

This brief introduction is intended to suggest that it ia not possible 

in any analysis of the law of beach and shore ownership, access and use in 

Massachusetts to exhaustively deal with every issue that has arisen or to 

anticipate every issue that may arise in the future. Nevertheless, the lav

of the Commonwealth as it pertain? to beach and shore property rights and 

interests is extensively reviewed in the paces that follow.

*
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B. BRACK AND SHORE OWNERSHIP

Except in unusual cases in which there has been a grant by the sovereign

of .land lying seaward of mean high water, beach rights litigation in other 

states involves only public access to and use of the beach area inland of 

mean high water. In Massachusetts, the situtation is much different due to 

the influence and effect of what has come to be known as the Colonial Ordinance 

of 1647. The relevant portions of the ordinance provided as follows:

Sect. 2 Every Inhabitant who is an householder shall have 
free fishing and fowling in any great ponds, bays, coves and 
rivers, so far as the sea ebbs and flows within the precincts 
of the town where t.v y dwell, unless the freemen of the same 
town, or the general court, haveeotherwise appropriated them: 
provided, that no town snail appropriate to any particular 
person or persons, any c-*'at pond, containing more than ten 
acres of land, and -at no n shall come upon another's 
propriety without their leave, otherwise than as hereafter 
expressed.

The which clearly to determine Sect. 3. It is declared 
that in all creek9, coves, and other places about and upon salt 
water, where the sea ebbs and flows, the proprietor, or the 
land adjoining shall have propriety to the low water mark, 
where the sea doth not ebb above a hundred rods, and not more 
wheresoever it ebb3 further: provided, that such proprietor
shall not by this liberty have power to stop or hinder the 
passage of boats or other vessels, in or through any sea, creeks, 
or ooves, to other men's houses or lands.

There was much early litigation over the influence and effect of the 

Colonial Ordinance on property rights and interests along the coast of 

Massachusetts. The subject tn.ter of that litigation, and the less frequent 

litigation that followed upon it in succeedingly later years, ranged from 

what righta were acquired by riparian owners under the grant of "propriety", 

through what rights were reserved to the public in trust, to what effect 

the terms or language of particular grants and othe conveyances had, in the

light of the ordinance, upon the rights acauired under such individual
53conveyances of riparian land.
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1. The Grant of Propriety 
in the Shore

Prior to the adoption of the Ordinance of 16U7, all ahoreland in 

Massachusetts vas held, as it vas elsewhere, in trust by the colonial 

government for the benefit and use of the public. This protection of 

the shore and all seaward -land within the limits of the colony was the

means for safeguarding common public rights in the use of the waters
5Uabove the land rather than an end itself.

It is generally recognized that before 161*7 there existed in 

Massachusetts and elsewhere a riparian right or privilege to construct 

a wharf or quay in order to realize upon the more general riparian right 

of access to navigable water at times of low as well as high tide."***

Thre vas, however, a definite economic and social need in colonial Massachusetts 

to encourage rather than merely permit the private development and con

struction of wharves and other facilities to aid the development of coaaner- 

cial navigation and fisheries.'^ Thus, the Ordinance granted "propriety" 

in the shore subject to a specific reservation of the public rights of navi

gation, fishery and fowling —  the only significant public uses of the shore 

water and land in l6U? —  as paramount rights to which the riparian propriety 

vas subject.

The Ordinance could be viewed as a formalization or codification of 

pre-existing law and usage for purposes of clarification and security rather 

than a wholesale surrender or gift of public rights subject only to a limited 

easement. The view that the ordinance was merely intended to codify and se

cure previously existing public and private rights finds support in signi- 

fleant early decisions of the Supreme Judicial Court.5T Legal historians 

also generally regard the basic purpose and thrust of the Body of Liberties 

of l6Ll and the Ordinance of I6U7 as essentially the codification of already
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accepted rules or principles.

Some difficulties in interpretation are presented by the ordinance, 

but a set of generally applicable principles of law related to the influence 

and effect of the ordinance have become established. First, the grant of 

"propriety" did not create a mere license or privilege but was an irrevocable 

grant of a title interest except where title to the shore had already been 

separately granted or where, in subsequent grants, the terms of a grant or 

other conveyance excluded the shore.^ Second, public rights, including 

passage over shore land incident thereto, of navigation, fishery and fowling 

could continue to be exercised along the shore unless and until a riparian 

owner'8 use or enclosure of the shore excluded the exercise of the public 

rights.®0 Third, the riparian rights may not be exercised in such a way as 

to interfere with especially the general public right of navigation in public 

waters.^1 Fourth, the riparian right may be limited by direct legislative

regulation without any requirement of compensation where such action is
62taken to protect or enhance a reserved or paramount public right. Fifth, 

the riparian right may be limited in its exercise by a statutory system of 

licensing.®^ Sixth, the seacoast and the shore in particular remain subject 

to a greater degree of public regulation than interior lands despite riparian 

propriety in the shore.®* Seventh, title to riparian upland and the adjacent 

shore may be either Jointly or separately granted or otherwise conveyed so that 

not all riparian cr upland owners necessarily have title to the adjacent 

shore.®'’ Eighth, the specific reserved public interests protected by the 

ordinance are exclusive of other public interests or rights at least in the 

absence of further legislative action.®®
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Broadly vleved, these basic principles Indicate that the Ordinance 

of 161*7 effected the not Insignificant legal change of making generally 

possible the acquisition of title to shore land whereas such title can be 

acquired in most other states only by the specific terms of an individual 

grants if at all. On the other hand, these basic principles firmly

establish the continuing existence of a substantial, if not paramount,

public interest in the shore, am interest characterized in one recent
68law Journal article as a dominant public easement or servitude.

Traditionally, commentators on Massachusetts law and the courts have 

tended, and Increasingly so, to begin with fact of the grant of "propriety" 

so as to conclude that all property rights or interests other than those 

expressly excepted are vested In the proprietor of the shore.^ The 

alternative approach is to begin with the law as It stood prior to 161*7 with 

a view to determining what it was that the colonial legislature, as represen

tative of the public. Intended to convey from the public to private land 

owners. The Commission adopted this approach with respect to the right-of- 

passage bill on the ground that the perspective is most consistent with the 

time-honored principle that grants from the sovereign, especially of public 

or common lands as distinguished from propriety lands, are to be strictly

construed agaisnt the grantee so cs to diminish public rights only so far
70as is necessary to the accomplishment of the purpose of the grant.

Eased upon this approach, it vas concluded that the title acquired by 

the 16U7 grant of propriety vas bare legal or technical title intended only 

to provide security to riparian owners who undertook, for the benefit of the 

public, social and economic good as well as for themselves, to provide
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wharves and other facilities necessary to commercial navigation and 

fisheries.^1 The fact that a grant of propriety rather than affirmance 

of a privilege or right was chosen as the means for encouraging private 

development in aid of navigation and fishery does not compel the conclusion 

that the grant was intended to produce a different balance between private and 

public shore rights than would occur had apparently lesser alternative means 

been chosen. Thus, the Commission concluded that the public rights reserved 

in l6U7 included all public use rights important at that time and preserved 

those rights in the shore area subject only to exclusion by a riparian owner9s 

use of the shore consistent with the limited objectives of the grant.

In its opinion concerning the right-of-passage bill, the Supreme Judicial 

Court adopted the alternative approach that was originally rejected by the 

Commission.^2 Drawing on earlier court decisions and heavily emphasizing the 

term "propriety," the Supreme Judicial Court concluded that the colonial grant 

of title conveyed all interests in the shore subject only to the exercise of 

the specifically reserved public uses.^3 It specifically noted and rejected 

the viev that the shore is impressed with a dynamic public trust that was 

merely expressed in 16^7 by a listing of those public activities that were 

then of major significance.̂  Thus, passage over the shore is, according 

to the advice of the Supreme Judicial Court, limited to j-assage in connection 

with navigation, fishing and fowling.

As noted earlier, it has been held In some states that the ocean beach 

above high water is a public highway.ia The effect of the recent Massachusetts 

Judicial, opinion, on the other hand, is to declare that not even the land 

between high and low water 1b generally open to the public.
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'!r̂ ev taken by the ConanleBion in favorably reporting the right-of- 

passage bill would have aligned the focus in the matter of public beach 

rights to Massachusetts with that in other states in vhich shore ovnership 

is public. It was recognized, however, that the Commisson*s view would 

undoubtedly be disputed by at least riparian owners of coastal land and 

ultimately required Judicial reevaluation of the 1907 decision in Butler v. 

Attorney General. ^  Thus, the work of the Commission in its investigation 

and study wa3 conducted in such a manner that the ultimately rendered adverse I 

decision concerning the legal basis of the right-of-passage would have no substan

tial effect on the integrity and utility of the remainder of the Commission's 

work product. The discussion in the remainder of the report is not, except 

as specifically noted, dependent upon the Commission's view of the meaning of 

the Ordinance of 16^7 or affected by the Opinion of the Justices concerning 

the right-of-paasage bill.
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2. Grant and Deed Construction

The preceding discussion of the influence and effect of the Ordiance 

of 1647 on the balance of prlvate and public rights in the shore is 

general in its application- In individual cases, it is further required 

that a determination be made as to whether or not the rights conveyed by 

the general grant of propriety have been acquired by a particular owner of 
upland. -

Judicial interpretation of the ordinance has established that in all 

except those situations where title to the shore had been granted prior to 

1647, the effect of the ordiance was to retroactively vest title to the
78shore in then existing upland owners. In addition, it has been held that 

persons acquiring riparian upland after 1647 also acquired title to the 

shore unless such title has been previously granted or the post-1647 grant 

contained terms that excluded the shore from the bounded land granted.^9 

Further, it has been held, consistent with the above rules, that deeds or 

other conveyances made subsequent to an initial grant may separately convey 

the upland and the shore®0 although one who acquires only the shore is 

generally precluded from denying or interfering with the general riparian 

right of access to navigable water that is incident to ownership of riparian 

upland.

There have been litigated matters in which it has been held that pre- 

1647 grants to proprietors of towns of the shore as well as upland plus 

reservation of the shore to common use by subsequent town vote or deed 

terms results in limitation of private ownership to only that land lying 

above mean high water. At least as of 1832, this was found to be the case 

as to approximately four miles of beach as well as shore in Marshfield in an 

action contesting a statute, Chapter 81 of the Acts of 1826, which was 

enacted to preserve the beach as a common highway created by town vote for
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the use of residents and nonresidents of Marshfield alike.Similarly, 

the Supreme Judicial Court concluded in 1864 that title to the ahore and

beach in Manchester was in the town by virtue of the terms of a colonial
83grant of 1640 Instead of In the owners of riparian upland.

In that area which comprised the Plymouth Colony, the Ordinance of 

1647 had no effect until the Issuance of the Province Charter of November 

10, 1692. Prior to that date, grants from the Plymouth Colony did not 

convey title to land seaward of mean high water. Nevertheless, It has been 

established that riparian owners on that date acquired the benefits of the 

Ordinance of 1647 provided that the shore had not been previously conveyed 

to others and the terms of the grant from the Plymouth Colony were such 

that the shore would have been Included if the Ordinance of 1647 had been 

in effect when the grant was made.84 Under these principles, it has been

held by the Supreme Judicial Court In 1883 that the Town of Scituate does
85not, aa do Marshfield and Manchester, hold title to the shore.

Searching of the history of titles in all coastal municipalities is 

beyond both the scope and function of this inquiry. It is possible, however, 

to briefly review the court interpretations of terms commonly employed in 

coastal land grants and deeds in order to provide some snese of the unusual 

difficulties posed in cases involving the tracing of title to coastal lands 

back to initial grants of the sovereign.

Absent actual proof of a prior grant of shore, a grant of coastal 

upland bounded by the sea, "on the ocean" or by the shore" conveys title to 

the shore as well as the upland.®** So too a grant of the upland and adjoinlc! 

"flats".87 Again, however, such we* not the case in the Plymouth Colony 

or Province Lands prior to 1692.

I
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A conveyance stating the boundary as being "to the shore" or "by the
harbor" or "on the beach" may, however, limit the conveyance to one of only 

88the upland. In such cases, because the general rule under the ordinance 
is that ownership extends to and Includes the shore, ambiguities in the 
terms of a conveyance that permit an Interpretation that the shore is owned 
by the riparian owner seem generally to be resolved in favor of the riparian 
owner. a  reason often given for this, in addition to the fact of the 

general grant made by the ordinance, is that at the time of early land 

transactions the shore was considered to be of little or no value and, as

a result, particular care was not taken in designating the seaward boundary
90of coastal land in documents of conveyance.

The individual cases that have arisen and been decided by the Supreme 

Judicial Court are pertinent today in respect to the increasing number of 
private coastal land title registration proceedings that have been reported 

to have been initiated pursuant to Chapter 185 of the General Laws. Muni

cipalities in particular should carefully research the initial grants to 

the original town proprietors, the terms of conveyances subsequently made 

by the town and any early official actions of the town that may bear upon 
ownership or other rights in the beach or shore. A contest of a petition 

to register land title should not be, under the prevailing rule in Massachusetts, 
barred by a claim of adverse possession where the town asserts the existence 

of public ownership since private ownership of public lands may not be
qiacquired in Massachusetts by adverse possession.
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C. BEACH ACCESS AND USE: EASEMENTS

The recent beach access and use court decisions in other states 

establish public easements for the use of private and municipal beach 

lands. The concepts employed by the courts all have some significance in 

Massachusetts law as well. Application of these principles and other 

Massachusetts law to the situation in Massachusetts is the subject of this 

and the following sections. In this section, the focus is primarily upon 

the acquisition of use rights in private beach and shore while the follow

ing sections deal, respectively, with restriction of nonresident use of 

nuniclpal beaches and access to and use of organized private beaches. With

in this section, separate consideration is devoted to the law of reservation 

and dedication and the lav of custom and prescription.

1. Reservation and Dedication

The intention that others acquire a right of use in an owners beach 

or other land may he either express or implied, in either case, the finding 

of such an intent by a court may provide the basis for recognition of 

legally enforceable rights of access and use for individuals, groups of 

individuals or the public.

There are a number of judicial opinions in Massachusetts dealing with 

beach rights created in favor of individuals or groups of individuals by 

express terms in deeds to purchasers of lots in a subdivision or develop

ment or the terms of testamentary documents concerning the division of
92property among heirs to an estate. Less often, cases arise in which more 

individualized private transactions involve the express creation of an
93easement in favor of one person in the beach and shore land of another.
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The cases or instances In which private individual or group beach 
access and use rights are expressly provided by a shorefront owner will 
not significantly diminish the present and growing public beach crisis.
On the other hand, the existence of such individual and group rights 
somewhat lessens the pressure on available public facilities. Moreover, 
the terms employed in some group rights provisions may give rise on 
occasion to the question of whether what was Intended was use by merely a

 ̂Agroup of Individuals or by the public.' Further, an express reservation 
of limited use rights coupled with regular and uninterrupted use by others 

may give rise to the recognition of broader public, or more extensive 
group, rights under the law of prescription.Finally, the terms of 

original conveyances from town proprietors may be found in some cases to 

have reserved common or public use easements by express terms even though 
boundaries of the land conveyed run "to the sea" or are otherwise not 

drawn so as to reserve town title to the shore or beach.^
Where public use rights are expressly provided for by either a private 

owner or a public entity, the law of dedication comes into play. Public 
use rights protected by an easement may be created through a combination 
of an express or an Implied Intent to dedicate land to the use of the 
public and an express or implied acceptance.*^

Litigation of the question of whether express dedication had occurred 
is rare for the obvious reason that dispute over whether such an intent 
is present is obviated by express language. There is also little litigation 
concerning whether an express dedication to public use has been accepted, 
en the use woul<* be beneficial to the public, here is even some question

a to whether an ac eptance must be shown in order for an intended dedication
98to become co 'lete and irrevocable. In any event, the courts require
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little in the way of factual evidence of even an implied acceptance based 

upon use before a beneficial express dedication is found to be complete.

More commonly, the litigated dedication cases involve the issue of 

whether the relevant facts imply an intention to dedicate land to use by 

the public. The necessary intent may be established by implication from 

oral statements by the dedicator or his agents or by acts and conduct from 

which the intent may be inferred." The mere filing of a development plan 

showing park or beach land does not itself establish such an intent, but 

the making of representations consistent with the plan to prospective 

purchasers of land in the development sufficiently demonstrates the re

quisite intent.100 Intent may also be implied from abandonment to or

acquiescence in use by the public101 or long-standing use by the public of 
102open and unenclosed land. As to the latter, however, there is conflicting 

authority.

In the case holding that there had been a dedication, the land was of 

use and value due to its location In a town center where use by the public 

was also open and apparent;10  ̂ in the contrary case, the land was character

ized by the court as having little value in that it consisted primarily of 

mud-flats located away from the center of town activity.10^ It is apparent 

in the one case that the Court believed that acquiescence could be found 

from the owner’s knowledge of and acquiescence in the public use while in 

the other the Court was not convinced that the knowledge that implies 

acquiescence existed on the facts of the case. Recent cases suggest that 

wafcerfrort land will now be treated in the same fashion as the town center 

land was in the past.10^

Except as to public ways where, by statute,106 special requirements of 

formal acceptance exist, acceptance of an offer to dedicate Is usually
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implied from use consistent with the dedicator's intent rather than from 

formal or express acts. Where acceptance, express or implied, occurs a

dedication is complete and irrevocable and the use may thereafter be
107terminated only through consent of the acceptor.

There is no prescribed time period over which such use implying accep

tance must exist, although in the case of an implied offer to dedicate the

judicial opinions tend to emphasize the fact that use by the public has
108been regular, continous and uninterrupted for a period of years. And 

where land is impliedly dedicated through acquiescence in or abandonment 

to public use for the equivalent of the statutory prescriptive period, it 

seems that it is the fact of uncontested use for that period that establishes 

both an implied offer and acceptance.

Massachusetts cases have recognized public landing and public beach 

rights arising from dedication. Some public landing vases involve express 

dedication by vote of town meeting while others rest upon an implied dedica

tion by either a town or a private landowner. Public beach rights have 

been found to exist by virtue of implied dedication and as incidental rights 

the express dedication of a public landing.

2. Custom and Prescription

Custom and prescription are closely related legal doctrines in the 

history of Massachusetts law. Although custom and its keynote, "usuage 

from time immemorial," have been discussed in a Supreme Jadicial Court 

decision as recently as 1962 as well as in much earlier decisions of the 

C o u r t , t h e  role of customary right as a legal doctrine has largely been 

displaced by the law of prescription in Massachusetts.

Both doctrines have been employed in recognizing that easements of 

use have been acquired through continuous, uninterrupted and adverse use



62 HOUSE — No. 6611 l August

for an extended period of time. In the recent case of Puffer v. City 

Beverely,113 the custom and prescription doctrines and their terminology 

were conjunctively used by the Court in holding that land tlti.es p

vate seacoast owners sought to register were subject to an easement pro 

tecting use by the public of an area on the shore as a public landing.

As a result of the decision, the doctrine of customary right in Massachusetts 

may have renewed significance althoutfi it would seem that the law of pre

scription is now so well established that it will not likely give way to 

the concept of customary right as the usual basis for resolving adverse 

use controversies.

Prescription, unlike dedication, affords a basis for the acquisition 

of an easement of use by individuals as well as the public. And in con

trast to dedication which rests upon an intent that others acquire a right 

of use, prescription deals only with nonpermissive use which is open, 

continuous, uninterrupted and adverse to the owner of the land. A further 

distinction between the two bodies of law in Massachusetts is that use 

rights may be acquired in public property by dedication but not by prescrip

tion.334

Although a prescriptive easement in private land may be acquired by 

the public, the Massachusetts cases suggest that the Supreme Judicial Court 

has always been cautious in recognizing such rights. This is evident 

where the asserted public right is claimed in an action hy one or a few 

private parties to the litigation rather than by a public representative 

such as town counsel or the attorney general.333 As a practical matter, 

this is most understandable since prescription, unlike dedication, typically 

involves an easement to jointly use the owner's land for an activity adverse 

to or in conflict with the use to which the land is put by the owner. '
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Moreover, there has been throughout legal history a judicial reluctance to 

permit individual litigants to assert and represent rights or interests 

that are not personal to, and which exceed those of, the litigant. This 

reluctance stems, in part, from the burden that may thereby be imposed on 

the other party in, or as a result of, the litigation and, in part, from 

Judicial concern over whether the claimant will adequately represent the 

interests of persons who are not parties to the action but whose rights 

are claimed and are to be adjudicated —  favorably or unfavorably —  

in absentia.

The burden of proving the existence of an easement by prescription is 

upon the party claiming its exlitence, but proof of twenty years of con

tinuous, uninterrupted use raises a presumption that the use is adverse 

rather than permissive. This presumption is rebuttable by the landowner 

upon proof of permissive use or a license of use as well as evidence of 

notice of nonacquiescence. Nevertheless, mere implied acquiescence is

not sufficient to defeat the claim of adversity.

Private and public acquisition of prescriptive easements of use in 

beach and shore lands has been the subject of some litigation in Massachusetts. 

In the case of Puffer v. Beverly, supra, actual use of private coastal 

lands as a public landing was recognized by the Supreme Judicial Court as

creating an easement protecting that use by either custom or prescription.
119Public landing rights have also been recognized in other cases, but 

bathing beach rights appear thus far to have been found to have been 

acquired through prescription only by individuals or groups of individuals 

rather than the public.^^0

The lack of decisions recognizing public beach rights easements arising 

from prescriptive use does not mean, as a matter of law, that such public
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rights may not be acquired. Rejection of the £lalra that public rights 
were established by use was based in the most recent beach rights case on 
the ground that the evidence offered by the parties to the litigation did 
not prove use for the requisite period by even all of the individuals let 

alone by the public generally.
Another potential barrier to the acquisition of either private or 

public beach rights easements is an early holding by the Supreme Judicial 

Court that public landing rights would not be found to exist in unoccupied 

and unenclosed land despite regular and general public use. But two recent 

decisions concerning private beach rights easements have expressly ruled 

that this fact alone would not defeat the claimed use r i g h t s . I n  

addition, it is unlikely that a defense of this sort could be made today

with respect to Massachusetts coastal lands due to the extent of develop

ment that has occurred since the 1836 decision in Creen v. Inhabitants of 

Chelsea, the early case noted above.

Perhaps of some relevance to the matter of public access to and use

of beach land is the fact that prescriptive use may be relied upon to

acquire or establish use rights in land to which limited private use rights
p ihave been expressly granted. - Thus, for example, use of a way of access 

to a beach and use of the. beach by persons other than those expressly 

accorded such access and use rights may rlp*-n Into an easement acquired liv 

prescription by unauthorized users il the facts in the situation satisfy 

the requirements of the law of prescription. General public use satisfying 

the requirements of the law should give rise to a public easement although, 

because of the public ways statute noted above, the way over which such 

access la available to the public without the way itself being formally 

characterized as a public way.*2*
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In the situation just hypothesized, the applicable principle night be 
inplied dedication rather than prescription, depending upon the facts of 
the actual situation. The focus under prescription would be upon whether 
the use was nonpemlsslve and adverse while under dedication the focus would 
be upon whether the land ovenr inplied an intention to pernit persons other 
than those to whom rights had been expressly granted or reserved to use the 
means of access and the beach. It should be noted in passing, of course, 
that the use rights that would be asserted under either theory would be 
adverse to the rights expressly acquired by the initial limited group or 
personacr individual and, therefore, any holder of the initial right would 

be entitled, along with or in lieu of the land owner, to contest the broader 

clalned use rights.
A final natter of relevance is that title to land as well as an ease

ment for the use of land may be acquired by prescription. Whether title 
or use rights are acquired is determined, provided that the requirements 

of the law of prescription are satisfied, from whether the claimant of 
rights by prescription merely used or actually occupied the land.12  ̂ stated 

otherwise, the distinction lies in the exercise of exclusive dominion or 

control over the land rather than a mere right of use for the prescriptive 

period. The principles are otherwise the sane, the right of easement by 
prescription having been derived from the more ancient law of adverse 

possession.
Mention of the law of adverse possession is possibly significant for 

purposes of this report in consideration of the fact that it is reported 
that Humarock Beach in Scltuate, a beach area in Cohasset, and perhaps 

other beaches are and long have been freely used by the public although 
the towns do not hold record title to these beaches. Depending upon the
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underlying fact* in each eltuation, it may be that public uee righte are 
eo firmly eatabllshed chat an easement of public use haa been acquired by 
implied dedication or by prescription. The further question la, especially 
where a town haa assumed responsibility for cleaning and policing a beach, 
or done even more in providing lifeguards or sanitary facilities, whether 

title rights have been acquired by the town.
A town or other government entity may acquire title by adverse possession,

but only through corporate acta and not through acts of its employees or
126common, but individually exercised, use by the citizenry. Town action 

to enclose and use or to improve or exclusively maintain1^  land may 

constitute sufficient evidence of actual dominion and control that is open, 
notorious and adverse to the title that might be claimed by ethers so as 
to ripen into town title acquired by adverse possession.

Occupation of the land as evidenced by such acts must, however, be 

under a claim of riRhe and with the corporate intention to hold the land 

as its owner rather than as a mere user in the absence of complaint by an 

owner claiming under a deed or devise.1^® Formal votes are strong evidence 
of the existence of a claim of right, although such votes are not required.^ 

Proof of actual entry upon and possession of the land for the open conduct 

and operation of public beach facilities coupled with appropriation of 
maintenance and operation funds should be sufficient, in any event, to 

raise a presumption that the use was under a claim of right and adverse 
unless the use is controlled or explained.130

3. Access Across Upland to the Beach and Shore 
Access to the waters' edge at other than principal public beaches

I

poses another major pratlcal and legal problem. The purpose herein is 

to briefly explore the legal bases upon which such access rights may be
grounded.
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In the first Instance, one eight look to the lav of dedication or 
prescription to establish access rights. The principles previously dis
cussed would merely be applied to the facts of particular eltuatlonf. There 
may be, however, additional grounds for asserting access rights.

Particularly significant is the fact that private parties may not 
deprive the public of ownership rights in land or close a way laid out as 
a public way by private occupation or use of the land. Careful review of 

a town*8 history may disclose the existence of ways running to the shore 
which today appear to be occupied private land, a product of an earlier 

leek of need for numerous points of public access plus long use by the 

owner of adjoining land. Such use may not deprive the public of its rights 
unless it is affirmatively shovn that an intent to abandon the way exists

. , . 131 or existed.
In limited situations, the lav will imply the existence of an ease

ment of access across one parcel of land to another. Such easements are 

usually found to exist by implication from the grant of an interest in land 
where the land is impossible or especially difficult to reach from a public 

way except by passage by the grantee over the land of the grantor.

Reasonable rather than absolute necessity is the standard applied in

Massachusetts in determining whether such an implied easement of access 
133exists. And it has been held in one case that the possiblity of access

to land by navigation does not preclude the recognition of an implied ease
ment over land by necessity ^ 4

The Colonial Ordianance of 1647 statutorily reserved a public right of 
access over land to reach great ponds but did not do so with respect to 

the coastal waters. How even the protection of the Ordinance with respect 

to great ponda has been lost, the Supreme Judicial Court having ruled in 
1898 that adequate access had generally been provided by that time and that
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the private land had become too valuable to burden with further easements 

of access.
The failure of the Ordinance to guarantee public access to the coastal 

shore while provldng for access to great ponds Is understandable In the 
16A7 historical context. Simply, great ponds are land-locked and have a 
limited shoreline so that the need to guarantee access to these publie 
vaters was readily apparent. Bycontrast, the ocean shore— then including 
the shore of what is now~Maine— was linear, seemingly endless and settled 
principally only around safe harbors. The need to guarantee public access 
for even future generations was, in effect, beyond contemplation although 

the coastal waters as well as the waters of great ponds were public.
Change over time has made these waters and the shore less and less 

accessible to the public while public access needs have simultaneously 

grown greater and greater. As noted by Chief Justice Shaw in Commonwealth 

v. Alger:136
all real estate derived from the government is subject to 
some restraint for the general good, whether such restraint 
be regarded as a police regulation or of any other character...
[and] that sea-shore estate, though held in fee by the 
riparian proprietor, both on account of the qualified 
reservation under which the grant was made, and the peculiar 
nature and character, position and relations of the estate, 
and the great public interests associated with it, is more 
especially subject to some reasonable restraints. In order 
that the exercise of full dominion over it, by the proprietor, 
may not be noxious to others, and injurious to the public...

Therefore, it might be argued that the grants of riparian land are burdened
with an implied easement in favor of the sovereign grantor to preserve and
protect public access to sovereign lands and waters. This argument is,
of course, the obverse of the easement by necessity rationale which usually
burdens the land of the grantor with an easement in favor of the grantees,

but cases recognizing a grantor's easement over the land of a grantee

are not unknown in the law.^^
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It is most likely, however, that public easements bv necessity will 

never be imposed upon coastal upland for the general purpose of allowing 

the public to reach the water. But such easements might, be recognized 

where, for example, it is determined that early conveyances reserved to a 

town the beach and shore land in a particular locus and that land Is pre

sently accessible only over water due to private claims of ownership to 

surrounding land. The issue has not been determined hv the courts, hut it 

does not in fact exist, .although there is one case in which the grant of 

beach rights to individuals who owned inland lots was held to imply an 

easement of access over the grantor’s riparian upland to the shore.****

I
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D. REACH ACCESS AND USE: RESTRICTIONS

ON NONRESIDENT ACCESS AND USE

There appears to be a fast growing trend toward the adoption of 

municipal beach policies that either exclude nonresident beach use or 

impose restrictions or fees discouraging nonresident use of access. Re

sponses to questionaires circulated by the Commission indicate, for example, 

that there has been a marked change from a prevailing no-charge, no-
139 4restriction town beach policy on Cape Code as of 1963 to policies re

stricting many beaches to resident use and charging substantial nonresident 

parking fees at other beaches; these restrictions are backed-up, in turn, 

by severe limitations on on-street parking In the vicinity of the beaches.

This trend, coupled with the fact that municipal beaches are both the 

most numerous and have the greatest total frontage of all public beaches in 

Massachusetts warrants separate consideration of the legal implications of 

such policies. Several principles or bodies of law are applicable to the 

situation and each is separately considered in this section.

1. Dedication

The law of dedication discussed in the previous section applies to 

municipal as well as to private lands and their use. As noted earlier, it 

was held in a recent New York case that the opening, operation and mainten

ance of a town beach for unrestricted nonresident and resident p u M 5cuse 

constituted a completed dedication of the beach to use by the gener.nl public.^ 

Applying the principle that a completed or accepted dedication is Irrevocable, 

the court further held that subsequent restriction of the beach to use by 

only residents and their invited guests violated a vested right of the 

general public. Analogous court decisions concerning town or public landings 

and development community parks and beaches exist in the law of Massachusetts. 1
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Whether the principle of dedication may be invoked where parking fees 

and restrictions are imposed in lieu of closing a beach to nonresidents is 

an unresolved question elsewhere as well as in Massachusetts. A court 

could, presumably, look to the substance as well as the form of such fees 

and restrictions, as was done in a New Jersey case employing a closely 

related legal t h e o r y , a n d  concluded that the purpose and effect of 

limiting nonresident use of the beach substantially infringed general public 

rights acquired by an initial dedication.

2. The Prior Public Use Doctrine

The public trust doctrine, previously discussed in relation to shore- 

land ownership, has another important dimension in Massachusetts law. It 

is a well-established principle, especially in Massachusetts, that "land 

appropriated to one public use cannot be diverted to an inconsistent public 

use without plain and explicit legislation to that end."^^

This rule governs not just the use of lands owned by the Commonwealth 

but those of its countries, municipalities, other public and even quasi

public agencies or creations as well.^-* It has been applied with respect

to public parks, reservations, shoreland, great ponds, inland wetland sand 
144state forests. Further, it governs one government agency s transfer of

land from one public use to another, attempted eminent domain taking of 

public use land from one agency by another, and transfer of land or its 

control to private par ties.

Formal or express dedication of the land to the prior public use to be 

protected is not essential, and it is in this major respect that the 

prior public use doctrine differs from the law of dedication. On the other 

hand, the decision as to whether there has been an improper change in use 

is aided by formal acts or declarations made in connection with any original
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grant, purchase, gift, devise, or dedication. Similarly, the form and 

content of any vote related to the land and its use may be of substantial 

signif icance.

The "public use" protected under the rule appears to be any use of 

land for the enjoyment or benefit of the public - as opposed to a "proprietary" 

use - and is not to be defined so much by types of land as it is by character 

of use. It is a use which is, stated in the negative, no merely proprietary 

use of land owned or controlled by a public body, but one enjoyed by or 

beneficial to members of the public.

The affirmative legislative action authorizing a change from one public 

use to another must be quite explicit.

We think it is essential to the expression of plain and 
explicit authority to divert parklands, Great Ponds, reservations 
and kindred areas to a new and Inconsistent public use that 
the Legislature identify the land and that there appear in the 
legislation not only a statement of the new use but a state
ment or recital showing in some way legislative awareness of 
the existing public use. In short, the legislation should ex
press not merelv the public will for the new use but is willingness* 1 i 7to surrender or forgo the existing use. ‘

The purpose of this stringent requirement, and the legislative action itself, 

is to assure that use change decisions so affecting the public will he made 

carefully and openly.

The necessity for legislative approval of a change in a prior public

use exists even when a government agency has been generally authorized by

statute to take even parklands by eminent domain for use in accomplishing 
] 49its programs. It would appear from recent decisions holding such

statutes to be insufficient to satisfy the requirements of the rule that 

as to public lands the legislature must act individually in authorizing a 

change from a prior public use to another public use; no agency or 

instrumetality of the Commonwealth may, under this view, acquire and exercise 

general authority by statute to effect such a change, statutes to the
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contrary notwithstanding.^®*

The public land change of use cases pose the question of whether a 
municipal or other public instrumentality may restrict the use of its 
beach land to resident use, or Impose use restrictions that strongly 

discourage nonresident use, where the beach has been previously open to 
all members of the public equally. Implicit in this question is the further 
issue of whether, if the doctrine precludes such action, a like result 
may be accomplished by some other action such as a transfer of the beach 
land to a residents' beach association or through exclusionary parking 

rules.
No controlling Massachusetts case law provides a definitive answer 

to the question of whether the adoption of exclusionary municipal beach 

policies effects a change in use of public lands even though the activity - 

bathing - remains the same. There is, however, a direct ruling in New 

Jersey that holds that nonresident parking restrictions and high nonresi

dent parking fees are impermissible because a public beach is a public 

park that must, under the basic public trust principles, be open on equal 
terras to all members of the p u b l i c . D i c t a  to the same effect also 
appears in a recent New York beach decision which was actually decided 
under the law of dedication.

The dedication beach cases provide a close analogy in resolving the 

prior public use question. In particular, the New York case involving a 

change from open public use to use by only residents and invited guests 
is apposite. There, a dedication afforded all members of the public an 
equal right of access and use that could not be infringed upon. The pur

pose of the prior public use branch of the public trust doctrine is, as 

was pointed out by the New York court in support of its resolution of the 

dedication issue, to provide and protect equal rights of use in public 

lands for all members of the public. As noted in the New York opinion.
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only specific legislative authorization could support a change in use from

152a public to, in effect, a restricted semi-public beach.

Taken together, the New York and New Jersey cases are strong 

authority for the view that municipal closure of beaches to nonresidents 

or imposition of parking and other access restrictions that limit nonresi

dent use violate the prior public use doctrine unless such restrictions are 

specifically authorized by legislation. There can be no doubt that muncipal 

public beaches are subject to the doctrine and the change in use analysis 

of these cases is most persuasive.

The necessity for legislative action authorizing a change from open 

public use to semi-public use is more than formalistic. Although no de

cision expressly holds that all citizens of the Commonwealth have an equal 

right to use all lands governed by the prior public use doctrine, there is 

ample reason to believe that the rule implies such a requirement. In 

addition to suggestions to that effect in Massachusetts cases^-* and direct 

rulings on thd point in other s t a t e s , t h e  requirement of legislative 

approval of change from one to another inconsistent public use even as to 

municipal public use lands indicates that a general public interest rather 

than a mere local public Interest is protected bv the doctrine.

Alternative means of accomplishing a "residents only" beach policy 

would equally run afoul of the prior public use doctrine. Transfer of 

control, maintenance and operation of beach land to a local improvement 

association could not be considered to confer on the improvement associa

tion a power to deal with the land other than as public use land. Any 

transfer of control that purports to give an association the authority to 

change from the previous open public use to a restricted public use of 

municipal beach lands would constitute a change in prior public use by 

action of the municipality itself due to the giving of such authority. If
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not, most certainly the act of imposing restrictions would constitute such 

a change from a prior public use to an Inconsistent public use by a Chapter 

180 corporation chartered for the specific purpose of non-profit public 

service.

The Commission concludes, therefore, that the prior public use aspect 

of the public trust doctrine applies to municipal and other public beaches 

as well as to parks, reservations, wetlands, town forests and other such 

public use lands under Massachusetts law. In addition, we conclude that 

limitations imposed to close or restrict the use of beaches once open to 

the general public to use by only local residents - or to local residents 

and the more affluent of nonresidents - constitute a change from one public 

use to a different and inconsistent public - or semi-public - use. Further, 

we believe that any regulations and fees which distinguish between local 

residents and nonresidents are impermissible because the public use of 

public parks and kindred lands that is protected is the general rather 

than a local public use interest.

This does not mean, however, that no restrictions may be employed to 

control congestion, overuse of fragile beach resources or to protect 

public safety and health. Rather, such restrictions may —  and should —  

be enforced, but on equal terms. This is, however, a separate matter that 
is considered in Chapter V, infra.
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3. Massachusetts Park Statutes

Chapter 45 of the General Lavs authorizes cities and towns to acquire 
land by virtually any lavful means for use as parklands16-* but requires 
that any such land be forever maintained and kept open as a public park.1^® 
Expenditures necessary to exercise of the authority granted in Chapter 45 
are expressly authorized in Chapter 40, Section 5 of the General Laws.1^2

Limitations upon transfer, sale or other disposition of any oarklands 
by a city or town abound. In addition to the limitation and sale of munici
pal lands generally authorized in Chapter 40 specifically excludes parklandg 

from the category of lands that may be transferred or sold.*-*® And, finally, 
the Home Rule Amendment supports rather than weakens the statutory and 

cotmu>n law limitations on transfer or change of use by excluding from the 

local sovereignty acquired under Home Rule the power to dispose of any 

parklands.1-*̂

Land acquired by a town for use as a beach has not been expressly held 

by the Supreme Judicial Court to be either a Chapter 45 park or even park- 

lands within the meaning of other statutes. The Court has, nevertheless, 
broadly defined "park"160 and two recent decisions elsewhere have found 
municipal beaches to be public parks.161 And as to park, and otherpublic 

use lands, acquired prior to 1875 when the first legislative act upon which 
Chapter 45 rests was passed, the common law prior public use doctrine imposes 
like limitations162 as may a completed dedication under the couanon law 
principles of dedication.1®*

The "forever open" requirement of Chapter 45 presumably requires that 

Chapter 45 parks be kept open to the general public rather than a particular 
segment thereof. This is intimated by the Supreme Judicial Court even as to
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t\

pre-1875 parks, by recent Court decisions and by the safeguarding of a 

general rather than a local public interest in the Home Rule Amendment as 

well as in Chapter 40.165

Exclusion of nonresidents from use of local beaches that qualify 

generally a9 parklands, or wen more specifically as Chapter 45 parks, seems 

to be impermissible. De facto, as well as de jure, exclusion through the 

imposition of parking restrictions and fees affecting only, or primarily, 

nonresident members of the public should be similarly viewed. Although the 

form of restriction differs, the policy and effect in either case is sub- 

stanitally identical and the time has passed when courts look to form 

rather than substance in their deliberations and decisions.

4. Massachusetts Beach Statutes

The maintenance of municipal and district public beaches is itself 

the specific subject of legislation in Massachusetts. Chapter 4Q, Section 

5, clause 25A provides that money may be appropriated:

For acquiring land for, and the establishment, 
maintenance and operation of bathing beaches and swim
ming pools for recreation and physical exercise; provided, 
that the cost of maintenance and operation of such 
bathing beaches and swimming pools, including maturing 
debt and interest, may be defrayed by charges established 
by the city or town upon persons using said bathing 
beaches or swimming pools. Nothing in this clause shall 
prohibit the maintenance and operation at municipal expense 
of bathing beaches or swimming pools which have been donated 
to a city or town for public use.

And, with respect to beaches operated by a district commission formad by 

one or more contiguous towns pursuant to Chapter 40, Sections 11A and 12B, 

Chapter 40, Section 12C of the General Laws provides:

Said eommis8ion shall construct, equip and maintain 
at beaches under its control public bathhouses with 
dressing rooms, lockers and toilet facilities, as well 
as parking facilities, and other recreational facilities, 
may make reasonable rules and regulations for the care, 
maintenance, protection, policing and equal public use of said beaches 
of said beaches, bathhouses, parking areas, and other 
recreational facilities, and may make reasonable charges
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for all facilities installed. At least one attested 
copy of such rules and regulations shall be posted at 
such beaches and any violation thereof shall be punished 
by a fine of not more than twenty dollars for each offence.
Added St. 1953, c. 576 5 1.

The authority of towns to establish regulations for the use of beach 

and pool facilities derives generally from Chapter AO, Section 21. In 

addition, Chapter AO, Section 5, clause 25A expressly permits the imposi

tion of charges for the purpose of defraying capital costs and maintenance ^  

and operation expenses. For district beaches, the authority to make rules < 

and regulations and to impose charges to defray capital costs and mainte

nance and operation expenses is contained in Chapter AO, Section 12C.

The two beach statutes differ in that only the district commission 

statute expressly provides a guarantee of the right of "equal public use."

On the other hand, the town beach statute limits the purposes for which 

charges may be imposed to the single purpose of defraying costs incurred 

in the acquisition, maintenance and operation of a bathing beach or swim

ming pool. Application of the principle of law that limits legislative 

delegations of authority to municipalities to their express terms and to 

what those terms necessarily imply!66 compels the conclusion that imposi

tion of charges for the purpose of discouraging nonresident use or any other 

purpose than to defray costs is statutorily impermissible. Thus, even if 

the park statutes and applicable common law principles preclude total 

exclusion of nonresident use but are found to permit de facto exclusion 

or limitation of such use through restrictions and fees, the municipal beach 

statute itself seems to preclude the imposition of special nonresident use 

fees.

The Commission’s interpretation of the municipal beach statute to 

preclude any charges other than those to defray costs is buttressed by 1
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the general eppreoch of Chapter 40 to municipal charge*. Imposition of 
feea la Infrequently permitted and then only for specifically stated pur
poses. The Import of this is that fees for the use of public facilities
are not permissible unless expressly authorized. Where that is the case, 
systems of charges should be carefully scrutinized to assure close 
adherence to the letter of the law.

It will likely be argued, however, that parking restrictions and 
fees— as opposed to a direct beach use charge— are not covered by the 
statute. For reasons already stated, the Commission, as did the New 

Jersey Supreme Court, concludes that this argument is totally without 
merit or %here the parking facilities have no reason to exist except as a 

beach parking area where parking restrictions near beaches have as their 
essential purpose the foreclosure of access to the beach. A contrary 

conclusion would be based upon purely technical distinctions that exhalt 

form over substance.
Before proceeding further, brief comment on the profit-making history

168of some municipal beaches also warrants comment. In the first instance, 
this seems to be strong evidence of nonresident exclusion as the 
principal objective of fee systems. Second, Chapter 40, Section 5, clause 
25A permits user fees only for the purpose of defraying expense and in no 
way authrolzes municipalities to undertake serai-public, proprietary, profit
making beach operations. Finally, there is a serious question of whether 
any such profit-making operation of general public use lands could even 

be authorized by the legislature let alone undertaken by a municipality.***^

Total exclusion of non-residents from "residents only" beaches Is 

Itself distressing. Perhaps more distressing, though some use is thereby 

afforded non-residents, are fee systems that generate revenues greater 
than, equal to, or near equal to the expenses for maintenance and operation 

of all of a municipality’s beaches including, in some towns, some "residents
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only" beaches. Where a surplus Is realized, non-residents who have limited 

access rights actually subsidize non-beach municipal expenses and services. 

Where revenue equals, or even nearly equals, beach expenses, the non-resident 

disproportionately subsidizes the beach facilities, including both those the 

use of which is permitted and those the use of which is denied, although 

residents often have preferential use and access rights at even those beachej 

where non-resident use is permitted for a fee. -

5. Expenditure of State and Federal Funds

Several other legal principles call into question the legal validity 

of municipal beach policies favoring resident over nonresident use. These 

are briefly set forth, but not extensively elaborated, herein.

First, state and federal aid have been employed to combat beach ero

sion which is and has been a critical problem along some portions of the 

Massachusetts coastline and which constitutes a problem, though less criti

cal, along other protions. Table 5 demonstrates that erosion control 

projects undertaken by the Massachusetts Department of Public Works and 

the U.S. Array Corps of Engineers constitute a large investment in the 

public shore and beach of the Commonwealth.
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TABLE 5. STATE AND FEDERAL AID 
FOR BEACH PROTECTION AND 

DEVELOPMENT OF RESTRICTED BEACHES

Source of Aid Non-RealdentTown Beach or Area State Federal Restrictions
Dennis Hargis Beach Yea Purchase of parking permit

or dally parking fee
Eaatham Sunken Meadow Beach Yea Daily parking fee

Thumpertown Beach Yes Yes Dally parking fee
^ouceater Pavilion Beach Yesb Daily parking fee

Manchester Singing Beach Yeab No parking allowed
Marion Sllverahell Beach Yes Residents only
Marshfield Ocean Bluffs Yes

Brant Rock Beach* Yes Yea
Plymouth Plymouth Beach Yes No parking allowed

Town Beach Yea Yes Psrklng fee
Sandwich Town Neck Beach Yes Yea Weekend/hol. parking fee
Scltuate Sandhill & Hatherly Beach Yes Yesb Residents only

North Scltuate Beach Y»s Yesc Residents only
Weymouth Weaaagusset Beach Yea Yes No psrklng allowed

Sources: Cossaonvealth of Massachusetts, Department of Public Works,
Completed Coastal Projects 1969-1973: U.S. Army Corps of 
Engineers, NATIONAL SHORELINE STUDY, Regional Inventory 
Report, North Atlantic Region, v.I, pp. 75-7 (1971) as 
supplemented by correspondence. (State and Federal data 
did not cover Identical clrae periods and, therefore, some 
projects that should be Included may not be listed.)

Notes: a • proposed project; work not yet begun
b * Disaster Recovery Projects, storm of Feb. 1972 
c - both regular shore protection projects and

Disaster Recovery Projects, storm of Feb. 1972

*
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Erosion control and related projects may Involve the expenditure of 

municipal funds but most always Involve state or federal funding of 
fifty percent or more of the total project cost. Further, one of the 
criteria for the expenditure of state funds is, as set forth in Chapter 21, 
Section 11 of the General Lavs, "the general public advantage of the 
proposed work."

Several town representatives appearing at Comoission hearings clearly 

expressed the view that any municipal beach receiving aid under state or 
federal programs must be open to the nonresident as well as the resident 

public. But a review of the projects of the Department of Public Wroks 

for the years 1969-73 reveals that at least some aided beaches exclude 

nonresidents while other restrict nonresident access through the Imposi

tion of parking fees or other restrictions that favor resident use and 

limit or discourage nonresident use. A similar picture, though less 
clear, is presented with respect to Corps of Engineers projects.
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Monies expended by the Commonvealth must be for the establishment of 

a "public purpose." Although members of the public who actually derive 

some benefit from some expenditures are but a small segment of the public, 

the use of public monies may nevertheless be v a l i d . T h i s  is not, how

ever, the same as spending public funds for projects that will necessarily 

benefit one small segment of the public because regulations adopted by and 

for the benefit of that limited segment preclude others from the enjoyment 

of the benefits resulting from the expenditure of public f u n d s . N e v e r 

theless, Table 5 indicates that some public beach and shore aided by state 

and federal projects are not, in fact, equally available to all members of 

the public.

In the final analysis, the issue may return again to the validity of 

the distinction between excluding nonresident use of aided municipal 

beaches and permitting such use subject to through parking fee and street 

parking regulations that dê  facto exclude or severely limit nonresident 

use. Dê  Jure and de facto restrictions actually differ, of course, in 

form rather than substance and ought not to be viewed differently in 

determining whether aided municipal beaches may restrict use of the beach 

by the nonresident public.



84 HOUSE -  No. 6611 [August
6. Parking Regulation Statutes

Municipal beach parking restrictions raise a second significant 

and additional legal issue. The operation, as well as acquisition, of 

municipal parking lots is governed by Chapter UO, Section 22B which 

expressly permits such lots to be located within six hundred feet of 

a public beach. Parking meters or "other control devices" for controlling 

the lots may be utilised in accordance with Chapter Uo, Section 22C.

The thrust of Section 22B is that such lots are public lots and 

Section 22C does not authorize exclusion of the general public unless 

"other control device" is so broadly read as to allow limited use. More

over, Section 22C, in specifically mentioning parking meters, strongly 

suggests that the General Court intended to permit the use of a fee system 

that applies equally to all persons rather than differential fee systems.

In the final analysis, it is doubtful that either exclusion of, or a 

separate high fee system for, nonresident beach parking is authorized by 

Chapter hO ever, if beach parking lots are rather artificially viewed as 
public facilities separate and unrelated to the adjoining beach so as to 

avoid difficulties that might arise under the terms of Chapter Uo, Section 

5, clause 25A.

The tendency to Rttaek municipal restrictions on broad-gauge constitu

tional grounds is usually side-stepped by the courts. Rather, the courts 

look to the terms of enabling legislation to first determine whether an 

ordinance, by-law or regulation ir, expressly, or by necessary implication, 

authorized and then to whether the ordinance, by-law or regulation has 

substantial relation to the public safety, health or welfare objective of 

the enabling statute.1T2 Exclusionary, non-racial zoning by-laws have 

generally been dealt with on this basia J and seem, because of the par

allel exclusion purpose and effect, to offer at least an analog if not a
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I

precedent for the Coamieeion'e view that nonresident beech perking restric
tions ere beyond the power of e Municipality under the various provisions 
o f Chepter Uo. A constitutionel deniel of equal protection argument might, 

however, be seriously advanced.
A third consideration, related to the question of whether Chapter Uo, 

Section 5, clause 25A even permits special nonresident charges for beach 
use or access to the beach and necessarily related facilities, is whether 
such differential charges are unlawfully discriminatory. Classification 

in lavs for purposes of differential treatment may oe -aed only for lawful 
purposes and even then must be reasonably related ti the :.avful or legitimate 

173apurpose to be accomplished.“
In the first instance, the legal propriety of classification that

f*Yors residents orer nonresidents has been seen to be questionable on at 

least several different grounds, 'rhi* is not to say, hovever, that the
17Vbroader policy of preventing overcrovding of a beach is not a legitimate end.

It is the means rather than the end that lie at the heart of the issue.
The issue itself is one of two dimensions. Inltially3 those statutes 

pertaining to pover of municipalities to make regulations by ordinance or
otherwise often Impose express requirements of reasonableness; but, in any
event, they imply reasonableness in the choice of means eaplcycd to accomplish 

legitimate ends.175 Vbether nonresident exclusion fraa beaches or ie facto 

exclusion through parking and other restrictions satisfies this requirement 
may be questionable but the issue has not yet been de a l t  vitb by the

Supreme Judicial Court.
further, there is a second dimension of whether nonresident exclusion

t
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or restriction, end the cleaeificationa thus made, are valid. The 
conatltutlonal iaaue of denial of equal protection of the law to non- 
realdenta was raised in a Hew fork municipal beach case, but the caae was 
decided on other grounds. Where the differential coat sioat adversely 
affects residents of major urban areas, and particularly the poor and 
less well-to-do who cannot afford suimer residences or vacation rentals, 

the classification Bay, however, receive close scrutiny upon presentation 

of a constitutional lav argument that the municipal policies and regulation! 
deny equal protection of law to nonresidents.1^

1
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E. BEACH ACCESS AND USB: ORGANIZED PRIVATE BEACHES

>

Organized private beaches rank second only to municipal beaches in 
Massachusetts in both the number of beaches controlled and in the total 
beach frontage controlled. As of 1970, the Department of Natural Resources 
beach inventory set forth in Table 6 shoved the existence of 59 organized 
private beaches with a total frontage of over 30 miles.

Table 6. ORGANIZED PRIVATE 
IN MASSACHUSETTS

BEACHES

County Number Length (in feet)

Nantucket 2 1,000

Dukes 5 1*2,000

Barnstable lU 59,200
Bristol 1* 5,1*00
Plymouth lb 1 0 ,6 0 0

Norfolk i 900
Suffolk 0 0
Essex ii 1*7,000

TOTALS 50 1 6 6 ,2 0 0

Source: Commonwealth of Massachusetts, Department of
Natural Resources, Statewide Recreation Site 
Inventory, 1 °7n.

>

Some of the beach land ovned and maintained as private organized 

beach land is held by the Trustees of Reservations, a statutorily chartered 

charitable land preservation trust, and other land conservation or preserva
tion groups such as the Massachusetts Audubon Society. Surprisingly, and
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unfortunately, little else is known about the ownership, management and 

policies of the majority of "organized private beach" association lands ex

cept that most such beaches have, in one form or another, exclusionary 
access and use policies.

The lack of data stems in part from what seems to have been a general 

lack of beach association interest, or willingness to participate, in the 

Commission's locally-held hearings. Unfortunately, information concerning 

the organizations, ownership and acquisition of the beach held or manager!, ^  

access and use policies and charges, and relationship to cities and towns 

is essential to full legal analysis of access and use questions that arise 

concerning such beaches. Some observations are possible, however, even lacking 

full information.

Beach organizations may range fror.i the quasi-public Trustees of 

Reservations to neighborhood associations established in connection with 

subdivision developments or by agreement of contiguous property owners for 

the purpose of establishing beach rights for all owners. It is apparent, 

however, that the total of fifty-nine or so-called "organized private beaches" 

in the fifty-nine ocean front municipalities does not encompass the "neighbor

hood commons" or, perhaps, even most development association beaches. Rather, 

what is included would seem to be only town resident beaches and those man

aged by organizations such as the Trustees of Reservations.

The legal principles previously discussed must be fitted to each 

individual organized private beach situation in order to ascertain what, 

if any, public rights of access and use exist. The reason for this is 

that beach associations or organizations may take one of several forms and 

that the manner in which the beach proxerty was acquired and held may differ1
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from case-to-case. Depending upon the particular situation being considered, 

however, the principles of dedication or prescription may apply as may the 

prior public use doctrine if the beach was acquired by the beach organization 

from the town or city. Indeed, the prior public use doctrine as well as 

dedication may apply with respect to some beach organizations where a change 

in use policy has transformed a beach from a public to a semi-public facility

Beach organizations may be specially chartered charitable corporations, 

improvement associations organized as charitable corporations under Chapter 

1 8 0 for purposes of improvement and management of municipal public beach 

lands, subdivision development associations, or non-profit charitable trusts 

or corporations organized to acquire beach land. Improvement associations 

established pursuant to Chapter 1*5, Section 12 manage city or town land while 

the other forms of organized private beaches usually manage land owned by, or 

privately leased to, the organization.

As to Chapter 1*5» Section 12 improvement association beach management, 

whether public beach land is managed by a municipality or its non-profit 

corporation delegate should make no difference with respect to how the law 

discussed in the preceding section would apply. The land is municipally- 

owned public use land in either event. Thus, it is possible to focus in this 

section solely upon municipal action to implement organized private beach 

access and use policies of other than statutorily authorized improvement 

associations.

Most beach organizations that generally serve town residents are hybrid 

in nature. It is the impression of the Commission, at any rate, that beach 

use is controlled by policies Jointly agreed upon by the organization and 

the tovn. These policies are generally implemented through resident permit

220s
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or sticker systems vith the town police - or other town official or agency - 

often issuing the permits for parking and enforcing the parking-access 

restrictions as well as nearby on-street parking prohibitions.

Municipal maintenance of off-street parking lots acquired by purchase, 

gift, lease, eminent domain or otherwise, (and located within six hundred 

feet of a public beach) is authorized, and controlled, by Chapter Uo, Section 

22B of the General Laws. Appropriation for eminent domain takings or leases 

of such facilities and their maintensuice are authorized by Chapter 1*0, Section 

5, clause 33. Revenues useable to defray acquisition costs, expenses, ac

quisition of additional lots, traffic control and traffic safety may be de

rived from such lots under the grant in Chapter 1*0, Section 22C of authority 

to "install parking meters...and other control devices for controlling such 

off-street parking lots." The only authority granted for control of parking 

on private land is that which authorizes regulations assuring access over 

private ways for fire and sanitation purposes.220^

Taken together, these statutes raise substantial legal questions about 

the common close relationship between semi-public organized private beaches 

and municipalities. First, municipal parking lots are permitted only at 

public, rather than private or semi-public beaches. Second, differential 

fee systems for the purpose of limiting nonresident or non-permit holder 

parking - and, thus, access to and use of the beach, is not authorized by 

Section 22C even if permits are considered a "control device." Third, if 

the parking lot is beach organization-owned, it is not within town authority 

to directly implement through permit issuance or direct services the private 

parking restrictions although it would be lawful to respond to criminal trespass
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complaints. Fourth, it is not authorized in any event for a city or tovn 

to operate a semi-public, residents-only parking facility. Fifth, a 

municipality ought not to be permitted to effectuate for a private organi

zation through the use of public monies and authority an exclusionary 

policy that it may not itself lawfully undertake.

A further interesting, and yet open, question that exists concerns 

the disposition of beach sticker or permit revenues where the stickers or 

permits are acquired from the municipality upon payment of a fee. Do the 

revenues go into the general fund? If so, is the parking facility one which 

is on association or on municipal land? If the money does not go into the 

general fund, are the revenues turned over to the association? Is such is 

the case, is it legally proper for a municipality to act as fee collector 

and controller of access?

Whether and to what extent any private organized beaches are organized 

as non-profit charitable organizations under Chapter 180 and receive exemption 

from taxation under Section 5 of Chapter 59 is presently unknown. To qualify for 

such tax relief, an organization must be a non-profit entity devoting land to 

public use by an indefinite number of the p u b l i c . B u t  the exemption may be 

permissible under the "indefinite public" requirement1" ^  even if use is 

restricted to town residents although there is no direct ruling to date con

cerning beach land "residents only" restrictions. On the other hand, where 

the public served is limited by the sale of subscription tickets —  or season

passes - with an option to renew, thereby limiting service to a broader public,
176can exemption is not allowable.

The Commission questions the appropriateness of exemptions in the case 

of organized private beaches, since the effect of exemption is to permit 

municipal, and possibly Commonwealth, subsidy of exclusionary practices not 

permissible by a municipality. The tax subsidy does not, in such a situation, 
oonpenaate for a public use the equivalent to one that the municipality 
would otherwise be required to provide but. Instead, supports a restricted, 

semi-public undertaking.
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V. AVAILABLE ALTERNATIVE APPROACHES TO THE 
MASSACHUSETTS PUBLIC BEACH CRISIS

A. INTRODUCTION
The legal principles and statutes thus far discussed are, though not 

insignificant, limited in focus. Neither the easement doctrines nor the 
prior public use doctrine can be relied upon to substantially expand the 

land area devoted to use as public coastal beaches. At best, these 

principles may be employed to bar infringement of public use rights that 
are established but nov threatened, or to restore public rights that hare 

been withdrawn or infringed upon contrary to these rules.
Similarly, the park and beach statutes create no nev resources although 

they do form the base upon which an expansion or acquisition program could 

be founded. The focal point with respect to these statutes thus far, however, 

has not been the provisions of those statutes that permit acquisition.
Rather, the discussion has been directed to what may be done with lands so ac

quired.
Mere safeguarding of existing, or restoration of wrongfully infringed, 

public beach access and use rights is not, of course, sufficient in the 

face of the rapidly increasing demand for public beach recreation resources 

in Massachusetts. As noted at the outset in this report, the concern of the 

Commission is expansion of these resources. Thus, the focus in this part 
of the report is upon existing laws to which the Commonwealth and its 
various governmental units might turn in a coordinated effort to alleviate 

the existing public beach crisis and to avoid an even worse crisis as demand 
increases in future years.

The principal topics to be considered in this section are beach land 

acquisition, the potential use of conservation easements and direct regu
lation. Before proceeding to consideration of these subjects, however, the 

Commission believes that it is essential to comment upon the need in using
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any methods for the expansion of public beach recreation opportunities 
to establish a program for such expansion. At the heart of any expansion 
program is recreation planning.

Unplanned recreation facilities development in the Comoonvealth has lad
to substantial shortages of beach and other facilities in some areas and
excess capacity in others. This is true vlth respect to almost all forms

of outdoor recreation activities, but it is most evident in the supply and

demand analyses of the Department of natural Resources for svimnlng and 
177bathing. Continued employment of an ad hoc state, regional and local 

approach to public ocean beach facilities is likely to exaccerbate the 
shortages that exist in some areas, magnify present transportation and 
traffic congestion problems, and Intensify already existing tensions between 

the local and the general publics. Expansion of beach facilities through 

ad hoc action can guarantee, in th» final analysis, only increased availa

bility of beach recreation opportunity is not assured under such an approach.
Recreation planning responsibility and capability exist3, at least to 

seme extent, at all levels of government from federal through regional, 
state, and district to local. In many Instances, planning is a requisite 

element of any recreation facilities development program supported in part 
by federal or state funding. A convenient review of the established planning 

responsibilities and capabilities and open space acquisition programs of 

which initial planning is a central element Is found in the 1971 Massachusetts 
Outdoor Recreation Plan.^®

Review and evaluation of existing recreational planning, and coastal 

beach resource planning in particular, is beyond the scope of this report, 

nevertheless, the Commission has observed that ad hoc rather than plannedi
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and coordinated decision-making haa prerailed in the paat with reapect to 
the public heach situation and helierea further that the emphasis not only of 
the prlTate orer the puhllc Interest, hut of local orer general public ln- 
tereat. ia a product of Independent rather than coordinated planning and 
development that haa substantially contributed to the existing critical 
situation. We anticipate, however, that the coastal tone management prograa 

now being developed by the Governor 'c Task Force on Coastal Zone Management 

will remedy this past failure since, for the first time, a resource panagemem 

program as veil as a plan is an integral element of a Massachusetts coastal 

planning program.

1
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B. BRACK ACQUISITION*

4

The most direct approach to the necessary expansion of public beach 
facilities is a coordinated and veil-planned federal, state and local beach 
acquisition program. Such a 'program, hovever, may involve substantial 

capital expenditures and, therefore, be difficult to implement. It is, 
nevertheless, important to reviev the legal authority that exists for such 
a program in order that a more comp)ete picture of the existing alternative* 

may be presented.
1. Federal Programs

Direct federal acquisition of beach as veil as other lands is the 

first possibility. In Massachusetts, the Cape Cod National Seashore is 
ovned and operated by the National Park Service of the Department of the 
Interior. Within the National Seashore boundaries are six so-called "pro

tected beaches" staffed by lifeguards and a total of 90,000 lineal feet of 

beach frontage. Other federal coastal lands of vhich some are beach are 
located on the North Shore in national vildlife refuges and the present 
program of the Bureau of Sport Fisheries and Wildlife of the Department of 

the Interior provides for further land acquisitions.^^ These latter "federal 

lands do contain some recreational facilities including boat launching facil

ities, but do not generally make any significant contribution to the avail

able supply of public beach facilities.
Another federal program is one vhich authorises the Secretary of the 

Interior to convey to state or local government agencies surplus federal

t
•Acknowledgement it hereby made of the value of two resources as source 
material for this section. The first is the 1971 Massachusetts Outdoor 
Recreation Plan, Chapter VIII and the second is the outstanding Volume 
k of the MAPC’s Open Space and Recreation Program for Metropolitan Boston 
entitled Open Space Lav authored by Stephen F. Ella in 1969 and supplemented 
by Alexandra D. Dawson in 1972.
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property for public park or recreation use.^®° Any such conveyance must 

be approved by the General Services Administration but may be made at a 

discount from fair market value ranging up to one hundred percent con

ditioned upon such approval. A condition of receiving any discount is

that the land must be used and maintained forever for the public purpose
181for which it was initially acquired.

Congress has also established federal-state, or federal-state-local,

cost-sharing recreation land acquisition programs. The most notable are
162the Land and Water Conservation Fund managed by the Bureau of Outdoor

Recreation of the Department of the Interior and the Open Space Land Program
183administered by the Department of Housing and Urban Development.

The Bureau of Outdoor Recreation administers the Land and Water Con

servation Fund from which Massachusetts has received, since its establish

ment in 196li, in excess of $20,000,000 in 50 percent matching-grant or 

cost-sharing funds for planning, acquisition and development of outdoor

recreation areas and facilities. Among the uses of these funds has been the
18U This program has been exacquisition of I46OC feet of ocean beaches, 

tended by Congress through 1909.

rihe Open Space Land Program of the Department of Housing and Urban 

Development emphasizes the provision of open space in essentaiLly urban 

areas. HUD grants are also given on a SO percent matching-grant or cost- 

sharing basis. Priority is given to projects particularly accessible to minor! 

lov-ineome and moderate-income seoents of the population.

The HUD program may offer some potential for federal assistance In 

acquiring beach front land In the densely populated Eaatern Massachusetts ml 

and, particularly, in the Greater Boston area. Given the leu:k of public i
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beach land in Fall River on Mount Hope Bay and the proximity of low-income 

and moderate-income families to the bay shore, the program may afford some 

assistance there as well. In each situation, however, the existence of 

suitable land for acquisition and development is a prerequisite that may 

be difficult to fulfill due to the Joint effect of HUD priorities as to the loca

tion of open space land to be acquired, the fact that not all waterfront land 

is suitable for beach development, and the poor water quality that prevails 

in much of the salt water in major urban area harbors and bays.

Greater potential is offered by the Land and Water Recreation Fund pro

gram than the HUD program because, though it currently emphasizes facilities 

in or accessible to urban areas, the program is purely recreation facility 

oriented rather than incidental to another major program. Moreover, the cur

rent level of funding for this program is higher than that of the Open Space 

Land Program of HUD. Thus, it provides both greater flexibility and resources.

Land devoted to open space and recreational use under each of these programs 

is, consistent with the prior public use doctrine in Massachusetts law, res

tricted to the initial use unless approval is acquired by the funding agency 

for a change in use. OD The effect in both cases is, as it is with respect 

to federal surplus property acquired at a discount from fair market value, to 

assure that even the General Court would not act without the concurrence of the 

funding agency to authorize a change in the use of public recreation or open 

space land acquired in part with federal funds.

The Commissioner of Natural Resources is the designated agent in Massachu

setts for purposes of the Land and Water Conservation Fund programs. All local 

as well as state projects must be submitted through the commissioner under
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th« ter®a of the federal lew, hut grant• nay he, with the approval of the 
Department of the Interior, tranaferred after receipt to political aub- 
dlvlaiona within the Coemonwealth.1®^

A major limitation of the act la that etatea nuit develop a ccoprehen-
■ lve outdoor recreation plan In otder to qualify for granti and that propoirt

158project suit then he conalatent with the plan. The firat requirement hu, 

of couraa, been met In Maeaachuaetta. The aecond will preaumahly channel 

funding for ocean beachea to beach-deficient areaa to the extent that beach * 

acqulaltlon and development rather than other recreation facllltlea are 

funded. Finally, another limitation precludea uae of federal ahara Land 
and Water Coneervation Fund moulee for the payment of a negotiated, leaa-thu- 

fair-market-value acqulaltlon price for federal aurplua property.

1
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2. State Authority and Programs

Park and recreation land acquisition is within the statutory authority 

of the Department of Natural Resources, district commissions and municipali

ties of Massachusetts. In addition, local conservation commissions have
189authority to acquire conservation lands and such lands may, in at least 

some circumstances, be used for recreation, including swimming.

In brief, municipalities may appropriate funds for the acquisition,

management and improvement of Chapter U5 parks and for swimming and bathing
191facilities. Acquisition may also be by gift, devise or otherwise and

the interest acquired may be less than a fee simple Interest.^ 2  Presumably, 

the use of negotiated Chapter 18U conservation restrictions is permissible c.s 

well. Chapter 79, the eminent domain statute, may be employed where necessary
I Q  "3in acquiring a fee or less than fee interest in beach land.

Alternatively, two or more contiguous cities and towns may Jointly form
I9I4a beach district which may acquire and manage public beach facilities.

This provision of the statutes makes available to all cities and towns the 

concept underlying the Metropolitan District Commission which, among other 

things, owns and manages fourteen ocean beaches measuring seventeen lineal 

miles in frontage from Swampscott in the north to Hull in the south.

The Department of Natural Resources controls all state beaches outside 

of the Metropolitan District"!^ and is authorized to acquire additional land 

outside of the Metropolitan District for recreation and conservation. ^ 6  Ex

penses incurred under the statute are apportioned to all cities and towns outside 

of the Metropolitan Parks District, Just as Dietrict expenses are apportioned
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to cosmtunlties within the District, under e statutory formula. Funds 
received by the Department In connection vith these parks, reservations and 
other areas go Into the State Recreation Areas Fund.

The State Recreation Areas Fund is significant in that Its use is not 
confined to payment of expenses incurred in connection with state-owned 
facilities. In addition, the fund is the base for the so-called "8elf-Heip" 

program under which cities and towns having conservation commissions established 
under Chapter 1)0, Section 8C are eligible for up to fifty percent reimbursement

of city or town costs in planning, acquiring and designing outdoor conservation
197apd public recreation facilities pursuant to Chapter Uo, Sections 2B and 2C. 

Technical assistance is also available to cities and towns under the Self-Help 

program.
The role of federal and state 50-50 cost-sharing has already been noted.

Of further significance is that cities and towns receiving funds from the 
State Recreation Areas Fund, and the Commonwealth as well, may actually ex

pend only twenty-five rather than fifty percent of the project cost because 
cities and towns, directly or through the Department of Natural Resources, are 

eligible for HUD Open Space Land Program and Department of the Interior Land 

and Water Conservation Fund grants of up to fifty percent of the project cost. 

Such combined federal-state-loeal funding of acquisition of public beach land! 
and facilities offers a realistic and promising opportunity for expansion, 

rather than protection or restoration, of public beach access and use. Par

ticular Importance must be attached to the planning prerequisites of both 
the federal and state matching-fund programs for it is these requirements that 

should assure that any monies allocated to coastal beach recreation will be 

used to alleviate the most acute problems.
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>

Ths Land and Water Conaarratlon Fund program requires that a comprehen- 
•ira outdoor recreation plan ba praparad by participating atataa and, 
furthar, that funding for acquisition and davelopmcnt of racraatlon laada 
or waters and facllltlaa ba guldad by *nd conalatent with the plan. Tha 
1971 Massachusetts Outdoor Recreation 1'lan Identlflaa swimming and relatad 

faollltlaa aa tha Boat acutaly needed, eatabllahaa that the meet acuta 
naad for auch facllltlaa la In tha Zaatarn Maaaachuaatta Region (bounded 

on tha coaat at tha aouth by tha Town of Duxbury and at the north by tha 

Hew Hampshire line), and deelgnatae aa a flrat priority the acquisition and 
development of public beach and other swimming facilities in the area. It 

should therefore be expected that utilize n of Land and Wat*r Conservation 

Fund allotments will be guided by these elements of the plan.

Local decision-making, at least where It Is founded upon an expectation

of state matching funds, must be consistent with a local plan as veil as any
198regional plan and the state plan. Moreoever, Land and Water Conservation 

Fund monies must come through, and are subject to the approval of, the 
Department of Natural Resources. Indeed, Interior Departsient grants would 
seem to be subject, In addition to the specific provisions of the Land and 

Water Conservation Fund statute, to the provisions of Chapter 132A governing 

both state park and recreation areas and "Self-Help" expenditures. Thus, it 
la within the ability of the Department of Natural Resources - and the 

department only - to closely relate any and all major recreation land 

acquisition and development expenditures to the needs and priorities identified 

In its own Outdoor Recreation Plan.

8tate or federal financial assistance to local beach acquisition requires, 
as already noted, that acquired lands be open to general public use. Thus,
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acquisition, which is realistic in most cases only with such Joint financing 

in today's land market, should assure that all newly acquired municipal, as 

well as MDC or Commonwealth, beaches are open to all on equal terms.

The fact that acquisition may be made by gift, devise or other means 

in addition to purchase or an eminent domain taking is the major limitation 

upon state plan-guided control over beach acquisition. A second factor may 

be that acquisition of long-term public use rights by towns through negotiated 

leases, conservation restrictions or other less-than-fee arrangements - 

including, perhaps, eminent domain takings of less-than-fee interests such 

as easements - may provide a means for independent acquisition without 

financial aid. These are, of course, heartening rather than alarming pos

sibilities in the light of the demand projections for all areas made in the 

1971 Outdoor Recreation Plan. The concern of the Commission for plan-guided 

acquisition and development of beach recreation facilities is focused upon 

the allocation of state and federal funds which are essential to most sites 

and especially to those of any substantial iize.

Occasional special legislation has led to the acquisition of lands 

available for beach recreation. Most notable iB the Boston Harbor Islands 

acquisition authorized by Chapter 7^2 of the Acts of 1970. The plan for the 

use of the islands was made the responsibility of the Metropolitan Area 

Planning Council while acquisition and control of the islands was made the 

responsibility of the Department of Natural Resources. Some islands have 

useable beach areas to which access would be - as it would be for other uses 

of the islands - by private boat or ferry service. Further, improvement in 

Boston Harbor's water quality and the existence of both surplus federal 

waterfront property and waterfront now occupied by dilapitated piers and J 

structures offer an opportunity to complement the islands acquisition program 
with on-shore public access and use development.
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C. BEACH DEVELOPMENT 
AND IMPROVEMENT

t

Authority to undertake shore and beach improvement, as veil a* a 
variety of other projects, is vested by Chapter 91 of the General Lavs 
in the Department of Public Works. Beach development and beach improvement 

projects are occasionally undertaken by the department, but such projects 
generally require local financial support of fifty percent of the cost

except vhere the department serves as the contracting agent for projects
199of the Department of Natural Resources.

Beach creation by the department is not, hovever, an unbounded prerogative. 
Where a beach park is a by-product of improvement of a harbor or vatervay for 

public navigation, such a beach park may be created nad maintained vithout com
pensation to the riparian ovner even if its existence damages or diminishes 

the utility of riparian shore rights. 2 ^ 0 On the other hand, it is not vithin 
the authority of the department to engage in projects, the primary purpose of 

vhich is to create a beach on riparian shore and any such beach vill, there

fore, become the property of the riparian under the legal principles applying
201to accretions to the shore rather than become a public beach. In the 

final analysis, mad-made beaches that infringe upon riparian shore ovnership 
may, under existing Supreme Judicial Court decisions, be created and maintained 

as public beaches only as incidental by-products of projects to improve navi

gation or, perhaps, fishery.
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D. CONSERVATION RESTRICTIONS

The Conservation Restriction Act of 1969, in which the General Court 

changed the pre-existing lav of property easements and restrictions, offers 

some potential for the expansion of outdoor recreation, including beach 

recreation, as veil as serving its principal purpose of preservation of 

land in its natural condition. The act, codified in Chapter l8U, permits 

any governmental agency or charitable organization to acquire, subject to

the approval of the Department of Natural Resources and, in the case of & 

charitable organization, the municipality in which the land is situated, a 

formal restriction on the use of private property effective for a specified 

period of up to thirty years.

The definition of "conservation restriction" in Chapter 16U, Section 31 

permits, in express terras, outdoor recreation uses of land subject to a 

conservation restriction provided that the use is such as to permit the 

restricted land or water area "to remain predominantly in it natural con

dition." Small "vest-pocket" public beaches with limited parking facilities 

so as to limit the human use impact 01 the natural condition of the land and 

water resource might well be permissible and compatible even with restrictions 

that encompass more than Just beach lend. More broadly, beach front itself 

might qualify under the terms of Chapter 1&4.

Conservation restrictions may be created by a will, deed or other

written instrument and may be stated l’in the form of a restriction, easement,
„2 02covenant or condition. The grantor of such a restriction to a government

agency or charitable organization qualified to acquire it may receive Federal 

tax benefits and be eligible for a reduction in the assessed value of the 

restricted property.20^ An analysis of the act, its uses and tax benefits^
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been published, along vith sample restriction forms, by the Conservation 
Lav Foundation of Nev England.

It should be noted in passing that the act does not affect the validity
of any easements, covenants, restrictions or other conditions that pre-date

20U■the effective date of the statute. Further, the Supreme Judicial Court has 
lield -that such pre-existing use terms are affirmative rather than negative

easements or restrictions and are not subject to the Obsolete Restriction
205-Act,' Chapter l85r Section 26, a ruling that would presumably apply to 

Chapter Ibh conservation restrictions. In any event, any difficulty vith 
the Obsolete Restrictions Act is avoided by 1) the expansive definition of 

"conservation restriction," 2) provision for recording pre-1 9 6 9 easements, 
covenants, restrictions or conditions under the conservation restriction 

recording provisions of Chapter 18U and, 3) observance in Chapter l8U of 

the Obsolete Restrictions Act thirty year limit coupled vith a notice 

procedure through which serial twenty year renewals of the restriction may 

be effected.
Conservation restrictions are, in effect, formal and contractual 

easements. They effectively restrict development of property that remains 

in private ownership by transferring "development rights” to a public 

agency err a charitable organization. The fact that private ownership continues 

suggests, however, that only limited public beach access and use rights are 

liekly to be created through conservation restrictions; reservation of some 

private uses combined vith the natural open space preservation objectives of 

usch restrictions effectively precludes intensive public access to and use 

of such lands. Nevertheless, the use of conservation restrictions offers one 

means for relieving existing problems by providing scattered mini-beach 

sites that could reduce the excessive demand that is imposed on many 

existing public beaches.
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E. DIRECT REGULATION

The principal means for direct regulation of the use of coastal 
land are local zoning and restriction under Chapter 130, Section 105 

of the General Lavs. Neither approach —  local zoning or vetlands restric
tion —  warrants any extended consideration in this report even though the 

vetlands protection statute authorizes restriction of "any hank, marsh, 
svamp, meadov, flat or other lov land subject to tidal action or coastal 

storm flovage and such contiguous land as the commissioner reasonable deems 
necessary...." Even more explicit is the smended vetlands permit act which 

applies as veil to any "...beach ... (or) dune."®0^
Local zoning regulation pursuant to Chapter kOA, the Zoning Enabling 

Act, and subdivision development control under Chapter Ul, both permit 
restrictions that can limit the use of beach and shore land. Chapter UOA, 

authorizes tovns to adopt and enforce local vetlands control by-lavs in 

addition to establishing lot size, set-backmd other such restrictions 

on land use; Chapter kl states as its purpose the provision by regulation for the 
laying out and construction of public vays, ensuring sanitary conditions and —  

"in proper cases" —  parks and open space.

The Massachusetts vetlands statutes para llel the zoning and subdivision 

control lavs in at least some respects. The vetlands permit act, the admini
stration of which is delegated to conservation commissions, la in fact the 
model for most local flood plain M d  vetlands zoning by-lavs. Chapter 130, 

Section 105, the broader vetlands restriction act administered by the state, 
parallels the subdivision control lav in at least its use of a general and 

prospective approach.



19751 HOUSE — No. 6611 107
These approaches are, hovever, land uae control lava rather than 

lava under vhlch beach lands available for uae by the public aiay be 
expanded. They permit restriction or regulation of private uses of land, 

but they do not allov the public to make direct use of such lands. Each 
la relevant and useful In their present fora to the extent that they vlll 
assure preservation of scarce beach and shore lands In their natural state for 

the sake of not Just preservation but control of erosion and other damage 
that alght result to other lands as veil as to the controlled lands froa 

human alteration of the natural condition. Again, hovever, these lavs have 
no direct bearing upon the expansion of public beach access and use unless 

an order or restriction under Chapter 130, Section 10$ expressly provides for 

public use of the beach, a possibility created by the vllllngness of many 

land owners to accept restrictions and the fact that orders of restriction 
qualify for separate reduced property tax assessment under Chapter $9, 6ectloa U

of the General Lavs
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F. EXERCISE OF THE PUBLIC 

TRUST POWERS

At a much earlier point in this report, the Commission expressed 

it8 view that the public trust in tidal vaters protected public shore 

interests other than navigation, fishing and fowling. Conversely, it is 

recognized that title to the shore as well as the beach is, as a general 

rule, held by riparian owners subject to reserved public navigation, fishing 

and fowling rights and the general powers of public regulation.

Based upon its analysis of the balance of private and public interests 

and rights in the shore, the Commission in 1973 revised and reported favorably 

Senate No. 192U which established a public on-foot right of passage along 

the coastline seaward of the mean high water line. In favorably reporting 

Senate No. 1921*, the Commission acted on the belief that the trust respon

sibility and authority vested in and exerciseable by the General Court legally 

supports affirmation and protection of the right of passage along the shore. 

The bill was thus viewed as one which relies upon reserved public property 

rights held in trust rather than police power regulation.

As already noted, definitive action was not taken on Senate No. 192U 

and the bill was reintroduced with some amendments as House No. U8l in 197̂ * 

The bill was favorably reported by the Committee on Natural Resources. There

after, the House of Representatives adopted an order requesting the Supreme 

Judicial Court to give its advice as to the constitutionality of the bill and 

its declaration of a public right-of-passage along the shore.
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On June 27, 197^, the Supreme Judicial Court answered that it believed 

that the declaration of a lateral, public right-of-passage along the shore be

tween the high and low water lines would constitute a taking of private 

property without compensation.20? The opinion rested on the rights of 

"propriety" in the shore that were granted to riparian owners by the Colonial 

Ordinance of I6U7 and specifically rejected the argument that public rights 

^>ther than navigation, fishing and fowling exist between the lines of high 

and low water. Thus, the question was not, in the view of the Justices, whether 

the bill acequately provided, along the lir.es of the wetlands statutes, for 

compensation to those who proved that the proposed law as applied so far res

tricted private uses as to be a taking, but whether the bill on its face 

constituted such a restriction; this was, of co»irse, the reverse of the 

Commission's perspective.

The 1971* Opinion of the Justices also held tha t the dynamic "public trust" 

concept relied on by the Commission and applied by the New Jersey Supreme 

Court with respect to the same shore region has no vitality in Massachusetts 

and cannot be relied upon U3 a guarantee of public use rights in beaches 

fronting privately-owned littoral or riparian land.20® The Commission regrets, 

in this regard, the Supreme Judicial Court's rejection of the view that the 

statement of reserved public rights by t>e Colonial Ordinance was illustrative 

rather than exclusive, stating only the rif'.ts viewed as important to l6U0s 

residents rather than forever freezing the balance of public and private 

interests. That broader view has been adopted elsewhere, but it appears that 

the court felt that it could not follow suit given the unusual history of 

Massachusetts' coastal property law.
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Even moving to or toward such a reassessment of public and prirate 
right* would not, of course, have established public access and use 

rights In beach land lying abowe mean high water. At the most, the effect - 
In addition to the recognition of shore rights - would have been to lessen 
the costs of acquisition of public beach and shore rights by focusing valua
tion, determinations on Just the beach and then considering In any such 

valuation the effect of nonexclusive rights In the lnmedlately adjacent 

shore. At the least, however, legal guarantee of strolling rights would ' 

have alleviated some congestion and pressure on sow limited public beaches 

and offered Independent, passive seacoast recreation to those who go forth to 
the seacoast for relief from congestion rather than to merely experience It 1» 
another setting.



119751 HOUSE — No. 6611 111

0. OBSERVATIONS ON MASSACHUSETTS 
LAW AND THE PUBLIC BEACH CRISIS

Si

a

U

a

*

Analysis of legal aspect* of public beach accessibility and availability 
under existing statutory as veil as coimnn lav rules defies efforts to 
simplify. The legal and factual variables are too numerous to permit 
reduction of the analysis to a statement of a fev generally applicable 

principles. Nevertheless, some observations on the preceding lengthy 

discussion are in order.
The principal factual variables of legal oonsequence In applying 

common lav and statutory rules may be characterized as ovnershlp and 

use factors. Most broadly significant is division of private ovnershlp 
and public use rights at the land and vater margin separating coastal 

beach and shore lands. Tils is generally dependent upon interpretation 

of the Colonial Ordinance of 1617 as recently clarified by the Supreme Judicial 
Court and. In individual situations, upon the construction of grants and deeds 

concerning the site In question.
Ovnershlp is also significant in terms of vho presently claims title 

to coastal beach land. In the preceding pages, separate discussion of 
private, municipal and organized beach association beach land has been the 
mode. Minor to major variations in the applicability of common lav and 

statutory principles governing public access and use rights have been 

seen to exist depending upon the status of the claimant of ovnershlp.

Factual aspects of use are of equal legal significance. Use facts are, 
in vhole or in part, ultimately determinative of vhether or not the public 

or leas general rights have been acquired in private beach land under the 

common lav doctrines of prescription and dedication. Similarly, past use 
Is a central element in the application of the Implied dedication and prior 
public use rules vith respect to presently restricted municipal beaches.
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And past use Is especially relevant as veil in applying implied dedication 

concepts in the case of association teaches.

Tacts concerning use are further relevant, irrespective of the 

ovnerehip form, vith respect to express dedication vhere the oral and, in 

particular, vrltten expressions of private, public and quasi-public owners are 

important. Such statements are, of course, equally significant vith respect 

to any land or interests therein acquired or at any time owned or managed by J  

public and quasi-public instrumentalities for purposes of applying the prior 

public use doctrine.

Common lav concepts are not in general, however, a satisfactory founda

tion for a program to resolve the public beach crisis. Prescriptive use 

rights for the public are not readily recognised due both to apparent Judicial 

reluctance to allow individual plaintiffs to assert public rights and because 

evidentiary requirements concerning proof of continuous and uninterrupted 

use necessarily focus litigation on the rights of individuals. Further, in

terruption of a prescriptive use by either the owner or the user that is not 

followed, in the case of owner interruption, by prompt legal action may result Is 

the lose of even very long-standing use-acquired rights.

Implied dedication is a more promising basis for claiming public use rights 

since dedication as a doctrine is focused upon public use rather than individual 

use. Moreover, use for the prescriptive period or longer by members of the 

public is very strong proof of implied intent to dedicate and the use itself 

establishes acceptance. Further, a completed dedication is irrevocable and 

use rights are not defeated by subsequent owner's efforts to bar the use; proof 

of user intent to abandon or terminate the use rights is required.

Express dedication and the prior puMic use doctrine are closely related 

although the latter requires only the appropriation or devotion of land to 

public use rather than forme! expression® or acts of the type vhich prove



1975| HOUSE — No. 6611 113

express dedication. These concepts share with implied dedication the 

several advantages, and principally that of irrevocability, that make it 

more useful for assertion and protection of public use rights than prescrip

tion. But, unlike implied dedication, these approaches do not require proof of 

lengthy public use to establish an acceptance that makes the dedication irrevoc

able. Thus, these are the most public rights oriented of the common law 

doctrines. Exclusionary municipal beach policies are questionable on statu

tory as well as common law grounds. A variety of statutes seem to be violated 

in spirit if not letter by such policies. Thus, the imposition of some non

resident use fees at municipal beaches may be Justified, but only if such fees 

accurately— or as accurately as possible— equalize beach maintenance and opera

tion costs among resident-taxpayer users and non-resident users. Present fees 

have largely a combined exclusion and subsidy purpose and effect with non

residents disproportionately subsidizing beaches to which access is allowed 

for a fee and, in some cases, even other beaches to which access is denied.

In a few extreme cases where beach revenues exceed beach expenses, the subsidy 

extends to other town expenses! And this all disregards the contributions made 

to town economies by even day-trip let alone weekend or longer term non

resident visitors.

Application of beach and park statutes in both letter and spirit, and 

general principles governing town finance as well, appear to the Commission 

to forbid anything but proportional cost-defraying charges for non-resident 

users. Where contributions to beach protection have been made from state 

and/or federal funds, even such limited charges are highly questionable. In 

addition, common law principles raise serious questions about the propriety
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of charges, especially those that are disproportionate.

Organised private beaches are an enigmatic hybrid in fact and in 
lav. Basic common lav principles apply vith respect to such beach associa
tions and their lands, but there may be some difficulty in one case to another 
in determining vhether the principles apply as they do to strictly private 
landovners or as they do to public and quasi-public property ovners. Other 

complications may arise due to the symbiotic relationship that appears to 
exist betveen some tovns and local beach associations vith respect to, for 

example, tovn control of parking for the clear purpose of effectuating beach 
association policies of access and use limitation.

As noted earlier, the acquisition of specific information concerning 

organized private beaches proved difficult. Thus, the Commission has had 
insufficient detailed data to permit close evaluation of particular policiei ud 

practices that adversely affect public access to and use of coastal beaches. 

While some observations are permissible and have been made vith respect to 

common lav and statutory principles, more far-reaching analysis is impossible 

vithout more information concerning chain-of-title patterns, past beach use 

practices, and specific arrangements that exist betveen the associations and 
tovns.

In the final analysis, troublesome legal issues exist concerning the 
denial of public use rights on privately-ovned beaches vhere use was often 
alloved in the past as veil as vith respect to exclusionary municipal beach 

use and access policies and the restrictive rules of organized beach associa
tions. But resolution of all of these issues most favorable to open public 

use vill not itself resolve the long-term public beach crisis but vill only

J
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restore and protect recently lost or presently existing rights. A more
Ijj comprehensive approach la required to meet projected demands.
. U( Beach rights acquisition through purchase or the obtaining of conservation

restrictions is clearly necessary. Full implementation of the goals of the 
Boston Harbor Islands program, including the substantial improvement of vater 
quality to a level that permits recreational use, vould substantially lessen 
the existing public access and use crisis. Similarly, the commitment of 

V available resources for any acquisition program must better reflect knovn

demand facts in the future if the consequences of the largely ad hoc approach 

of the past are to be mitigated.
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VI. FURTHER ALTERNATIVES: RECENT 
DEVELOPMENTS IN LAND AND WATER 
RESOURCE PLANNING AND USE

A . INTRODUCTION

A variety of means for changing the way in which land and water 

resources, including beach and shore, are allocated and utilized have 

evolved or have been suggested in the past decade. In addition, new 

federal legislation emphasizing land and water resource planning and management 

programs has been enacted or is nearing passage. The discussion in this part 

of the report focuses on the relevant federal laws, and proposed laws, and 

the laws of other states that are pertinent to the subject of the report.

The purpose is to further explore the suggestion in the previous chapter 

that a comprehensive rather than an ad hoc approach to public beach access 

is essential to redressing the current critical situation and to avoiding a 

worsening of that situation as demand increases.

1
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B. RELEVANT FEDERAL LEGISLATION

1. Coastal Zone Management Act of 1972

The Coastal Zone Management Act of 1972^9 provides for two-thirds 

federal funding for state development of a coastal zone land and water 

resources management program and its administration. No more than three 

annual management program development grants may be awarded any state.

The emphasis of the statute is on the development of effective Land 

and water resource planning and use management systems for resolution of 

competing and intensifying demands upon coastal resources.210 Particular 

emphasis is placed by Congress on the fact that private market development 

pressures have "resulted in the loss of living marine resources, wildlife,

nutrient-rich areas, permanent and adverse changes to ecological systems,
211decreasing open space for public use, and shoreline erosion.

The "management program" to be developed under the terms of the act 

is defined as:

(g) "Management program" includes, but is not 
limited to, a comprehensive statement in words, maps, 
illustrations, or other media of communication, pre
pared and adopted by the state in accordance with the 
provisions of this title, setting forth objectives, 
policies, and standards to guide public and private uses 
of lands and waters in the coastal zone. 212

Minimally, the program must consist of:

(1) an identification of the boundaries of the 
coastal zone subject to the management program;

(2) a definition of what shall constitute per
missible land and water uses within the coastal zone 
which have a direct and significant impact on the 
coastal waters:

(3) an inventory and designation of areas of 
particular concern within the coastal zone;

(U) an identification of the means by which the 
state proposes to exert control over the land and 
water uses referred to in paragraph (2) of this 
subsection, including a listing of relevant con
stitutional provisions, legislative enactmeets, regu-
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lation8, and Judicial decisions;
(5) broad guidelines on priority of uses in parti

cular areas, including specifically those uses of lowest 
priority;

(6) a description of the organizational structure 
proposed to implement the management program, including 
the responsibilities and interrelationships of local, 
areawide, state, regional, and interstate agencies in 
the management process. 213

As a practical matter, the management program must do much work, however, 

if it is to be found eligible for second-phase administrative grant funding.

Of particular significance to this report are the administrative grant 

funding requirements that the state show that it has the legal authority to 

implement its program^1*4 including the power:

(1) to administer land and water use regulations, control 
development in order to ensure compliance with the management 
program, and to resolve conflicts among competing uses; and

(2) to acquire fee simple and less than fee simple in
terests in lands, waters, and other property through condemna
tion or other means when necessary to achieve conformance with 
the management program.^ 5

Specifically, the program must pro/ide:

(1) for any one or a combination of the following general 
techniques for control of land and water uses within the coastal 
zones;

(A) State establishment of criteria and standards for 
local implementation, subject to administrative review and 
enforcement of compliance;

(ii) Direct state land and water use planning and regula
tion;

(C) State administrative review for consistency with the 
management program of ail development plans, projects, or 
land and water iŝ  regulations, including exceptions and 
variances thereto, proposed by any state or local authority 
or private developer, with power to approve or disapprove 
after public notice and an opportunity for hearings.
(2) for a method of assuring that local land and water use 

regulations within the coastal zone do not unreasonably restrict 
or exclude land and water uses of regional benefit.

1
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Regulation* establishing guidelines for state management program 
development and administration vere promulgated in 1973 and 1 9 7U.21^
Of significance to the Commission's report is that these regulations 
further emphasize the statutory concern vith public access and recreation 
uses in the coastal zone. Shoreline recreation is, for example, included 
among the specifically mentioned uses of greater than local and national 
interest21® that may not be automatically subordinated t<5 strong local 
interests. The regulations also specify areas of substantial recreational 

opportunity or value, areas of scenic importance and areas of urban con
centration as prototypical "areas of critical concern" vithin the meaning 

of Section 305(b)(3) of the act21®a and seem to place recreational areas so 
designated among that class of coastal areas that should be marked for preser
vation and restoration.2^  Local regulation may not flatly exclude or un

reasonably restrict recreational uses of at least interstate use signifi- 
219acance and such restrictions vould be antithetical to the designation 

of an area as one of statevide particular concern.21^b

Qsphasis in the Coastal Zone Management Act is upon resource allocation 

and management pursuant to a legally enforceable plan rather than, as in 

the use of Land and Water Conservation Fund monies, mere consistency vith 
a plan. While the emphasis is upon classification of permissible uses and 

the establishment of priorities among competing uses, the approach emphasizes 
affirmative planning, and vhere necessary, action rather than more traditional 

zoning. Provision must be made, for example, for acquisition of fee or less 
than fee interests in land by purchase or eminent domain in order to provide 

ultimate authority to assure adherence to the plan.220
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The statute differs from almost all other earlier federal-assistance- 

to-planning acts in that its goal and its condition for continued funding 

i8 that a plan developed in accordance vith federal guidelines be implemented 

through adequate legal authority rather than merely published and then filed 

or shelved. Thus, the act and its implementation are obviously central to 

any program or effort to deal with the public beach access and use crisis.
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* 2. Land Use Policy and Planning Legislation

A_ national land use policy and assistance to states in the development
■4 . of comprehensive land use planning is the subject of the proposed National 

Land Use Policy Act legislation that has been under consideration by Congress 
for several years. In contemplation that such a lav vould be enacted, Congress 

-provided in the Coastal Zone Management Act of 1972 that administration of

A  the act shall be coordinated and consistent vlth any national land use policy
221statute and its administration.

Pending in Massachusetts this year are a variety of land use bills, 

all of which have been referred to study. Like the proposed federal bills, 
the state land use bills emphasize coordinated local, regional and state 

responsibilities in both planning and management. Some are modeled on 

the recent Martha's Vineyard Act (Lavs of 197^* Chapter 637) and most 
incorporporate features of the American Lav Institute Model Land Development 

Code.

>
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3. Water Pollution Control Act 
Amendments of 1972

Pollution in coastal waters is a major factor in the beach recreation 

resource problem. Growth in population and urbanization areas still 

largely dependent upon less-than-modern facilities for collection, treat

ment and disposal of wastes has led to a worsening of the pollution in 

coastal waters. The same growth and urbanization are, of course, sources 

of increased demand for unpolluted beach recreation resources, too. ^

An example from the Commission hearings best describes the situation in 

many of its dimensions. Fall River has a seven and three-quarter mile water

front on Mount Hope Bay, almost all of which has been devoted to and zoned 

for industrial and commercial uses. Some industrial facilities now stand 

vacant and still other land is the property of the city. There are not, 

however, any beaches— or public landings— on the waterfront and Fall River 

residents must travel fifteen miles to Horseneck Beach or elsewhere to swim. 

However, mere designation of an area along the Fall River waterfront as

beach would not solve the problem for, in the end, the water is too polluted
22?to meet Department of Public Health standards for swimming. The problem 

is one of both land and water use and it has, as is usual, the most direct 

impact upon persons who can least afford the expense of a vacation home, 

resort rentals or even frequent trips to fee-charging beaches.

Fall River is not, of course, the only Massachusetts coastal community 

in which poor water quality imposes an ultimate barrier to the development 

of coastal beaches for the public. Pollution is a serious problem in almost 

all waters adjacent to major urban and industrialized areas. It is a serious 

problem in Boston Harbor223 and was described at another Commission hearing 

as a major factor limiting public beach recreation in Salem.221* 1
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228

The goal of the nev Water Pollution Control Act Amendments of 1972 

is "zero discharge" of pollutants by 1985.225 Whether or not the goal is real

istic is most debateable, but the new law demonstrates the intent of Congress 

that serious and major new efforts are to be made to control and reduce 

water pollution for enhancement of water-related recreation opportunities as 

well as other purposes. The approach employed is that of effluent standards 

•and limitations rather than meeting and maintaining minimum receiving waters 

quality standards, a marked shift from a watershed to a point-source system 

of water-quality management.22^ Where recreation, as well as fish or wildlife 

resources may be affected by pollutants, more stringent effluent controls may 

be adopted and enforced.22" And direct, rather than cumbersome, enforcement 

is provided for by the statute in order to step up the pace of water clean-up.

Legislation to conform Massachusetts water pollution control laws to 

the new federal law was passed during the 1973 session of the General Court. 

Attainment of the goals of the new approach— or even progress toward these goals—  

will do much to restore coastline presently unuseable for public beaches to 

coastline which is suitable for such use. Together with coastal resource 

planning and management measures, including acquisition, water pollution control 

should increase the supply of otherwise suitable beach that is available for 

public use.

Present acquisition of prime future sites should be considered by both 

local and state agencies in view of the changes portended by these laws 

in order that higher future market values resulting, in large part, from 

public expenditures will not put the prime sites beyond the reach of the 

public purse. At the least, easements rather than fee interests, or even 

purchase options, might be presently acquired in such sites in order that past 

^ a n d  present history does not repeat.

229
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C. DEVELOPMENTS IN STATE LAW 

1. Land Use Control

This section does not attempt the impossible task of reviewing all 

public beach access and use related developments in the laws of the 

various states. Rather, its purpose is to highlight some significant 

developments as an aid to defining the alternatives available to Massachu

setts.

The most pertinent state laws are the so-called "open beach" lavs 

that exist In several states and provide the model for Congressman Bob 

Eckhardt's (D-Texas) proposed National Open Beach Act. These state lavs 

range from the 1913 Oregon statute declaring all ocean beaches to be 

public highways, through the 1959 Texas act establishing presumptions as 

to public access and use rights to the Washington law guaranteeing and 

protecting any rights that the public may have or acquire.^30 Only the 

latter two types of statutes could have relevance in Massachusetts in light 

of the Supreme Judicial Court"s right-of-passage opinion; further, a 

statute embodying the specific Texas statutory presumptions would be of 

doubtful utility, let alone validity, with respect to the highly developed 

Massachusetts coast. The presumption approach, but not the specific 

presumptions, of the Texas act, and, to a lesser extent the, Washington 

law, does provide the basis, however, for some of the Commission's legis

lative recommendations.

A variety of resource planning and management statutes also have been 

enacted in other states. Many of these acts form the bases for other 

states' coastal zone management programs. These laws are, for the most 

part, regulation rather than site acquisition focused and coordinately



1975] HOUSE -  No. 6611 125
employ a variety of land use control techniques to preserve areas of 

critical significance, control major developments or even establish affirma

tive requirements concerning public access and recreation uses.^^ The latter 

affirmative approach is least commonly and most restrainedly employed 

for obvious reasons involving compensable "taking" problems, but the 

"compulsory dedication" technique involved in this approach has been up

held as valid in at least some states with respect to the control of major 
212kind developments.

Resource planning and management laws of the past have emphasized 

regulation of major commercial and subdivision developments. More recent 

legislation represents a new generation of more comprehensive and sophisti

cated regulation modeled in large part on the American Law Institute’s 

Model Land Development Code. The Vermont Environmental Control Law, for 

example, establishes a variety of factors to be considered and require

ments to be met before permits for large developments may be granted and, 

further, differentiates major from lesser developments in determining
211whether regional or local agency approval must be acquired by a developer.

In large developments, provisions made for open space and recreation, as 

well as more typical services, are critical elements to be considered as

are regional and state-wide impacts. Similar requirements are established
03 afor coastal areas by the California Coastal Zone Resources Management Act

235and the Washington Shoreline Management Act.

"Compulsory dedication", as noted above, is a requirement that is 

increasingly required under recent development control laws. It is largely 

modeled upon earlier, court-sustained requirements that land for streets 

and the provision of essential sanitary and water supply services be laid 

out and dedicated to use by the public either in fee or by easement. The
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new statutes mandate that subdivisions of a certain size or in particular 
types of locations provide public open space or shoreline access through 
dedication.

In its broadest form, compulsory dedication requirements make it 
necessary for developers or subdividers to set aside open space land for 

public use.23** The underlying rationale is that the development will 

otherwise reduce the supply of land available for open space use and place 

additional use pressures on existing public open space and recreation 

lands. J Such requirements have been attacked on the theory that they 
constitute an indirect taking of property without payment or compensation 
and have been both sustained and declared invalid in one or more states.23®

More specific compulsory dedication statutes pertain to beach and 
shore access and use and, in effect, date back at least to the Massachu

setts Colonial Ordinance of 1647 which guaranteed public access to great 

ponds. The more recent laws of note are the California, Wisconsin and 

Michigan coastal zone or shoreline management statutes,each of which re

quires that subdivisions fronting on public waters provide public acces 
to the water.239

Washington adopts a more limited approach that, in the state guidelines 
for the development of local shoreline management plans, indicates that 

developer provision for shoreline access and use may be made a positive 
or merit factor in the consideration of development permit applications.2̂  

The ra tionale for compulsory dedication appears to be that private 

developers may not, in effect, appropriate public waters and shore to 
exclusive private use; in effect, the statutes are legislative declara

tions that an "easement by necessity," the common law aspects of which 

were discussed in Part IV, must be recognized and provided for in develop-
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ment plana. The Waahlngeon approach dlffera In that It glvea developera 

an incentive to provide for public access as a benefit that may be viewed 

as affecting other social costa of development.

Compulsory dedication without payment of compensation for the land

devoted to public use is presently prohibited in Massachusetts by an old 
241statute. The prohibition embodies an individual parcel-oriented rather

than a unitary view of large-scale land development, a view which seems 

most unrealistic in these and recent past times. In fact, the prohibition 

seems to be at odds with the Subdivision Control Law's purpose among 

others, of assuming adequate planning and provision for park and recrea

tion facilities.

Use of the tax powers of the state also offers a means for effecting 

some possible gain in beach land open to public use.^^ The Chapter 59 

tax aspects— benefits to landowners— of conservation restrictions entered 

into under Chapter 184 and agreement to wetlands restriction under Chapter 130 

already have been noted. Another approach might be to tax gains on the 

sale of private land to public agencies for use as recreation land at 

favorable rates. Yet another possible tax approach is one that imposes 

initially high, but thereafter diminishing, taxes on the gain from the 

sale of Vermont land for development within six years of p u r c h a s e . T h i s  

latter speculation-discouraging approach combined with providing a favorable 

rate on gain realized from the sale of land to a public agency for public 

recreation u9e might well be effective in evolving a combined incentive 

and disincentive approach to increasing public coastal beach access and 

use.

*
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2. Lav Administration

The deficiencies of the prevailing private market and local govenment 
resource allocation processes that have largely determined the allocation 

of coastal land resources were highlighted at an early point in this report. 
Against that background, it is readily apparent that new regulations alone 

offer an Inadequate means for dealing with the public beach access and use 
crisis. The alternative decisionmaking processes established for develop

ment planning ar.d management in other states, and now called for by the 
Coastal Zone Management Act of 1972, are essential to assuring that the 

general public's interests are properly weighed in coastal resources use 

decisionmaking.
No set approach to more coordinated and comprehensive planning and 

management has proven Inherently superior. The federal coastal act re

cognizes this and allows individual states wide latitude in fashioning

coordinated and comprehensive processes and institutions for implementing
244management programs developed with the aid of federal funds. Whatever 

approach is devised by an individual state must, however, satisfy the 
minimum standards of the act concerning the adequacy of controls for 
implementation of a state's management program, including provision for 
state exercise of authority to assure private owners' and government 
agencies' —  local and state —  compliance with program requirements. In 

particular, such overall authority must exist with respect to areas of 

particular concern and matters involving more than local significance or 
the national Interest.

The Governor's Task Porce on Coastal Zone Management, a forty membms 

body, was established in Massachusetts in 1973. It received its first ons 
year federal grant in 1974 and is, at this time, preparing its first vear 

report and request for second year funding. The Task Porce is supported
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by a snail ataff and engages expert consultants for specialized assistance 
to its administrative arm, the Coastal Review Center. It has been placed 

under the Jurisdiction of the Executive Office of Environmental Affairs.* 
Specific management program elements have not yet been developed by 

the Task Force, but active programs for developing resource and use in

ventories, identification of use needs, designation of areas of particular 
significance, review of existing legal authorities, and Involvement of the 
public in coastal areas in an ongoing manner are well underway. The pro
ducts of these efforts will form the basis for the development of the 
management program for Massachusetts during the two remaining program 

development years.

"The ongoing reorganization process will quite possibly change this 
structure.
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VII. LEGAL ASPECTS OF OTHER RECREATIONAL ACTIVITIES

A. SHELLFISHING

The shellfisheries of Massachusetts are the only fish and wildlife 

resources significantly controlled by local government. Regulation and 

licensing of hunting and other fishing for sport or other noncommercial 

purposes is by the Commonwealth on equal terras, including fees. Commercial 

shellf isheries also are uniformly regulated and licensed at the state ^  

level.

Local control of shellfisheries is a product of history and tradi

tion. Nevertheless, even so-called "family-use" shellfishing is subject 

now to a measure of overriding control exercised by the Commonwealth. Of 

particular significance is the amendment of Chapter 130, Section 52 by 

Chapter 33 of the Acts of 1972. Th«ein, the General Court restricted 

the authority of cities and towns so as to require issuance of "family- 

use" permits to any resident of the Commonwealth upon payment of any 

required fee. Further, all permits were required by the act to be uniform 

and to not distinguish between residents and nonresidents or any other 

"different classes of permit holders." However, one exception from this 

rule was made by stating in the act that this uniformilv rule does not 

apply "with respect to the amount of the fee therefor.”

Thus, the 1972 amendment eliminated all non-fee differentiation among 

classes of permit holders, but permitted the continuance of differential 

permit fees for residents and nonresidents. Similarly, no inroad was made 

upon the related problems of access, namely parking restrictions, that 

affect shellflshers as well as swimmers. As to the latter problem, the 

legal analysis of beach parking restrictions should be applicable although
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the focus Is less sharp where the activity la diffused along the shore 
rather than limited to a beach facility and Its connected parking lot. 
On the other hand, the protection of public rights of fishery by the 
Ordinance of 1647 renders any restrictions, including those on parking.
even more suspect than the common beach access and use restrictions.
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B. PUBLIC ACCESS: FISHING AND PLEASURE BOATING

Sport fishing requires either access to and use of the shore or 

landing sites at which a boat may be launched. Pleasure boating for many 
persons also requires the existence of landings to which a boat may be 

brought for launching.
Fishing and navigation enjoy the status of express protection under 

the Colonial Ordinance of 1647 but, in reality, are rights which are 
limited by the practical unavailability of access to the water or essen

tial facilities. Moreover, while public access to great ponds was ori
ginally guaranteed by the Colonail Ordinance of 1647 and, even after

Judicial abrogation of the guarantee, may be sought by petition of any
247ten residents of the Comnonwealth, no protection was or has been 

afforded the public for ocean shore access.

What has been established in lieu of legal guarantees is a Public 
Access Board, now a part of the Department of Natural Resources in the 

Executive Office of Environmental Affairs? and a Public Access Fund.^® 
The board may, after a public hearing, designate a public access location 

and acquire sites or easements (herein by purchase, gift or lease or, with 

consent of the Governor, by eminent domain. Construction of necessary 
facilities is also authorized by Section 17A of Chapter 21. All acquisi* 
tion, development and maintenance costs are to be paid from the Public 
Access Fund which, in turn, is supported by a fractional portion of gaso
line tax and recreational vehicle licensing revenues.

Although never litigated, public access for purposes of the exercise 
of the public rights of navigation and fishery might arguably be protected

*The continuing reorganization process will quite possibly change 
this structure.
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by an easement by necessity, a concept discussed in Part IV of this report. 

The case for such an easement is stronger with respect to these rights and 

might be implied as necessary to the exercise of the specifically reserved 

public rights. The counter-argument is, of course, that public access to 

the shore was not guaranteed in 1647 although the right of access to great 

ponds was specifically assured.

There is, however, an obvious response if the ordinance is viewed in 

historical context; that is, lack of access to the linear, sparsely settled 

coastal shore was unimaginable as a practical matter while lack of access 

to a land-bounded small body of water was readily imaginable. Given the 

equal importance and status afforded public rights of navigation and 

fishing in all public waters, this is the only logical explanation of the 

different treatment of great ponds and coastal waters with respect to 

access. Support for this analysis— and the existence of the easement may, 

perhaps, be found in the statutory requirement that each city and town
2 AQmaintain at least one public landing.

A second, and now familiar, dimension of the present situation con

cerns practical denial or limitation of access through parking restrictions. 

In some instances, the Commission found better treatment vis a vis resi

dents was given to nonresident fishermen than to nonresident beach seekers, 

but only then in some cases where the fishermen arrived at local parking 

facilities also used by bathers by a designated early morning hour. In 

other cases, the problems were virtually identical. In addition, it was 

found on occasion that further restrictions were imposed upon nonresidents, 

but not residents, as to the hours in which fishing is permitted off town- 

owned lands. The latter restrictions may be contrary to the state licensing 

s t a t u t e s . T h e  other limitations, such as those on parking, may violate,
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in addition to the principles pertinent to beach use, basic public trust 

rights specificallv protected by the Colonial Ordinance of 1647.

C. BEACH VEHICLES

Another subject, beach vehicle regulation and use vas not extensively 

discussed at Commission hearings nor vas it the subject of malor inquiry
251by the Commission. Authority to localiv regulate use does exist generally 

as well as, in the case of vehicles not registerable for use on public 

ways, specifically under Chapter POB.252 State regulation has been challenged 

and upheld in the State of Washington.;-5’’

Two principal legal problems in regulation nevertheless persist.

First, Chapter 10B Imposes slate regulation for only those recreational 

vehicles used exclusively ofl-road and which ate not registerable as motor 

vehicles for use on public wavs.254 Thus, regulation for environmental 

and other purposes of beach vesicles is almost exclusively a matter for 

individual town since many beach vehicles are capable of use both off

road and on public ways ami, therelote, are registered under Chapter H'.

Local control leads l.o inconsistent regulations and standards fur 

beach vehicle use.. From testimony at the Commission's hearings, it also 

appears that differential rules and lees apply to residents and non

residents in some coastal low,is. Such regulations ate problematic and 

pose legal issues similar to those discussed in other sections of this 

repor r.

In the final analysis, beach vehicle use regulation is, while closely 

related to beach access and use because of the land resources that are 

involved, a separate and major subject area itself. That this is true is, 

perhaps, evidenced by the extensive statutory scheme of regulation neces

sitated by the snowmobile and other off-road vehicles in order to properly 

accommodate the substantial use Interest and the environmental and other
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competing considerations. Further careful consideration of the subject 
area by the General Court is warranted with particular attention to the 
nature and extent of present and projected use interest, user safety, 
public safety, effects of use on public and private property and the 
natural ecology of both, and the proper and fair balance to be struck 
between state and local regulation. Particular consideration must be 
directed, with respect to the last element, to the problem of differential 

treatment of local residents and nonresidents.

>
t
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IX. AN OVERVIEW OF ALTERNATIVES: 
THE MASSACHUSETTS BEACH CRISIS 
A. THE CRITICAL NEED FOR ACTION

The public beach crisis In Massahcusetts will noC disappear with the 
completion of the work of the Commission. Rather, it will undoubtedly 
worsen In at least the short-term since demand for public use of coastal 
beaches Is rapidly increasing and the supply of beach open to the general 
public has been shrinking. Moreover, much of the coastal beach land open 

to the general publlclis not accessible to many residents of the densely- 

populated, beach-starved urban areas. Further, accessible beaches open to 
such persons on only a limited and fee basis are, as a practical matter, 

unavailable for use to citizens of limited economic means who, at present, 
are geographically concentrated In the beach-poor, densely-populated 
urban areas.

In effect, a once largely public —  and unique —  natural resource 
has been divided by the market system among commercial, industrial, re

sidential and private or semi-public recreation uses. Moreover, the

availability of coastal beach land for residents of row densely-populated 
urban coastal areas has been Increasingly limited through the history of 
Massachusetts by the concentration of shipping—  and its supporting 

facilities—  and concomitant population, commercial and Industrial grovth 

in Boston and otherprincipal harbors. The initial effect was to allocate 

waterfront land to non-recreational uses, a perhaps insignificant fact at 
the time In view of the comparative lack of available leisure time fro, 

early times through even the 1950s. Additions lly, commercial and lndo.trl.1

i
Jl
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development and the growth of concentrated populations habe led to water 
pollution that renders many otherwise potential recreation sites un
suitable for public use.

Both public and private recreation use interests therefore focus upon 
coastal beach lands in area less densely populated and less developed by 
commerce and industry. Market competition for these coastal beach lands 
has become increasingly intense and has recently been complimented by 
local government regulation that further limits access to and use of 
even publically-ovned beaches by members of the general public. The now 
likely coming of oil and gas drilling on Georges Bank will inevitably 
heighten this market competition forany remaining underdeveloped coastal 
land since extensive on-shore support facilities are required for such 

activities.

The focus of the Commission has been threefold. First, it has 

examined the nature of the public beach crisis. Second, it has explored 

the legal aspects of the phenomenon of increasing exclusion or restriction 
of general public access and use in recent years as a response to increasing 
demand. Third, it has considered the alternatives by which long-term 
expansion of accessible public beach resources might be accomplished.

To fecus upon restoration of lost public beach access and use rights 
and future protection of existing rights is, at best, a limited or short
term approach. This does not, however, diminish the significance of that 

dimension of the Commission’s investigation, study and report since re
storation and protection of public access and use rights is important.

Any alleviation of the growing public beach crisis is it9elf important as 
is fidelity to public, as well as private, legal rights in this as in any 
situation. Further, the short-term adjustment of beach rights is essential
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to broader long-term planning and action.
The short-term alternatives depend less upon legislation than upon 

private, and sometimes public, assertion of legally protectable rights. 
Among the available alternatives, the doctrine of prescriptive use seems 
to offer the least potential since use rights may be Irretrievably lost 
If not timely asserted following an attempted denial or interruption of 
the exercise of such rights. Moreover, courts seem more reluctantto 
recognize public, as opposed to individual, use rights under the law of 

prescription than they were under the antecedent law of customary use.

The law of Implied dedication with its rule barring revocation of use 

rights through unilateral action of the owner of the land subject to an 

easement offers greater potential. Intent to dedicate may be found by past 
abandonment to or acqulesence In use by the public and the fact of such 

use makes the dedication complete and irrevocable. Moreover, dedication 
Is a doctrine focused upon public ratner than Individual use rights.

With respect to municipal, rauniclpally-tnanaged or quasi-public lands, 

implied dedication is augmented by the law of express dedication in some 
cases. More generally, the doctrine of prior public use and the public 

parks and beaches statutes establish bases for the protection of general 
public rights in such beach lands. Acceptance of state and federal aid 

for beach protection and Improvement may also preclude access and use 
limitations.

The role and rule of law is less clear relative to organized private 

beaches. In specific situations, any one of the common law principles 
might, or might not, be applicable. Additionally, one or another statutory 

rule m.ay invalidate either tax benefits or the rendering or muncipal support 
or services to any such beaches to which limited use or access Is permitted.

I

«
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Long-term solutions rest largely upon state legislative and executive 
action rather than private and public enforcement of miscellaneous rights, 
rules and statutes. Such solutions must be devised in relation to the full 
range of competing demands upon coastal region land and water resources 
rather than through an exclusively public beach rights oriented program. 
Complex interacting demands must be reselved in any program for the ex
pansion of public beach facilities that require overland access, parking 
and other supporting facilities on upland areas and beach land in addition 

to shore land. Consideration of transportation and ecological factors 
merely heightens the complexity of public beach planning and development.
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M. COASTAL ZONE MANAGEMENT AND 
PUBLIC BEACH ACCESS AND USE:

POLICY RECOMMENDATIONS

Coastal land and water resource planning is, itself, an imperative 

for Massachusetts. Even private coastal recreation may not aurvive the 

competition for scarce coastal frontage without such planning and manage

ment and the intense pressures on local cotmnunities described by witnesses 

at Commission hearings are bound to intensify in the absence of a broad 

management program for shoreline recreation. The comments of many witnesses 

who called for a variety of forms of state government assistance indicate 

that a broader approach is already past due.

There is, of course, no magic solution inherent in the general Invoca

tion of comprehensive and coordinated coastal resource management as a 

solution to problems. Such a program must deal with given facts, some of 

which are changeable and some of which are largely unatterable.

Existing or established coastal land uses must be recognized as limiting 

the availability of coastal beaches for public use; some available front

age is physically unsuited to beach use (although it may be suited to 

scenic view, picnicking or other passive recreational uses); poor water 

quality renders some otherwise available and suitable beach recreation 

sites presently unsuitable for such use. Furthermore, beach recreation is 

not and will not be the only major activity In competition for coastal 

land and water resources, a fact that should be evident from past and * 

existing use demands as well as the likelihood that onshore support 

facilities must be constructed in Massachusetts to support Georges Bank 

oil and gas drilling activities. But such OCS oil and gas activity brings 

us full circle: studies of the onwhore effects of such development in other
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areas Indicates that major secondary and tertiary development effects and 
pressures will result so that primary onshore facilities will heighten 
the demand and competition for industrial, commercial, residential and
recreational coastal land resources, all in direct competition with the

255primary facilties themselves.
More specifically, the context for coastal zone management as it 

concerns beach recreation is set forth by the data presented in Chapter II 
of this report. Only 80 of the 1200 miles of Massachusetts coastline are 
undeveloped, and some of this shoreline is productive and ecologically 
important saltmarsh and wetland either under restrictive orders on likely 

subjects for designation as areas of particular significance for conserva

tion purposes in (he Massachusetts management program. Thus, less than 

80 undeveloped miles of shoreline can be viewed as presently available for 

new facilities for recreation and competing uses unless, as is likely in 

terms of underutilized frontage in Boston Harbor, Salem Harbor, Fall River 
and other locations, shore land and water quality restoration22** are 
undertaken in an effort to greater utilize scarce coastal resources for 
recreation and other uses.

The Commission believes that several comments and general recommenda
tions concerning public beach access and use as an element of coastal 

zone management program development and administration are appropriate in 
light of its work. First, the intensively developed character of the 
Massachusetts coastline probably limits the utility of such concepts or 

devices as "compulsory dedication" as a means for expanding public beach 

access and use opportunities. Nevertheless, it believes that at least 

the incentive approach of the Washington Shoreline Management Act guide
lines should be adopted for use in cases where opportunity for its use 
exists. This may require repeal or amendment of the flat prohibition of



142 HOUSE -  No. 6611 [August
compulsory dedication requirements by Chapter 41, Section 81 Q for clarifi
cation purposes even if that aection may be construed as not barring the 
incentive approach.

Second, the management program should renew emphasis of water quality 

improvement in major urban area coastal waters with a viaw to promoting 

recreational use facilities development in the areas nearest to the largest 
present and projected unsatisfied beach access and use demands. This 
effort should be coupled with strong restrictive control or prohibition 
of non-water dependent development in restored —  and undeveloped —  

coastal land areas. Where any such development is proposed on land 

already owned, provision might be made, if necessary to avoid characteriza

tion of such a prohibition as a regulatory "taking" without payment of

compensation, for land exchange in cases where the coastal site is suited
257to recreational or other water dependent uses. Or, alternative to 

prohibition of such uses, an incentive set-back/public access and use 

dedication or easement approach might be developed: provision of tax 

benefits and positive community relations benefits coupled with the 
weighing of such action as an offset or counterbalance to other undesire- 

able aspects of a development proposal might produce beneficial results.
Third, where a use is necessary and water-dependent, but not necessarily 

consuming of the whole shore nor inconsistent with public beach use of the 
remaining shore, coastal management regulations, together with both the 

National Environmental Policy Act and the Massachusetts Environmental 
Impact Act, might bring about development and dedication of the beach and 
shore to public use. This approach is similar to that of the Federal Water 

Project Recreation Act of 1965258, the Federal Power Act259 and other atatutn 
and regulations. Thua, while an electric power generating facility may nei1
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water access and siting, it might be possible to provide for public use of 
areas not actually used for intake and discharge facility construction.

Fourth, transportation planning must be an Integral element of the 
management program developed by a state with the aid of federal funds under 
the Coastal Zone Management Act of 1972. At first blush, this considera
tion might be thought to apply with respect to only residential, commercial 

and industrial growth and development in the coastal zone. The statute 
and its implementing regulations clearly indicate, however, that recreation 

facilities planning and public access to the shore are major concerns of 

the law. A nd in states in which management program development is further 

advanced than it is in the Commonwealth, transportation development as it 

relates to coastal recreation is a significant consideration.2^^
Two major qr general factors appear to be critical in the transporta

tion area. First, every reasonable effort should be made to increase 
public access to available coastal benches. Second, and somewhat to the 
contrary, there must be an equal effort to avoid exaccerbation of existing 

overcrowding and overutilization of heavily impacted beaches or the over
burdening of coastal beach communities with traffic and congestion.

261Perimeter parking with shuttle bus service seems , as at least one 

option, to have several attractive features in light of these criteria 

while also reducing the need for commitment of highly scarce coastal land 

to paved parking lots. The measure of the appropriate level of use for a 

given beach would then be the capacity of the physical resource rather 
than that of its parking lot. Further, optimum utilization of a beach may 

be obtained without imposing the burdens of Increased traffic and congestion, 

or the expense of new road and parking lot construction, on coastal 
communities or the Commonwealth. Still further, spreading of beach use
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among several beaches sewed by a single major parking facility based upon 

periodic reporting from the beaches to the parking facility concerning 

the extent of use or crowding at the respective beaches may be made possible 

a parking/shuttle system.

There are, of course, other transportation considerations, including 

the provision of service from points of origin to beach destination rather 

than from parking lots. And as to parking lots for shuttle service, such

lots pose consumptive land use as well as location problems, but it 

might be possible with respect to the land consumption problem to arange 

with commercial and industrial concerns and schools to use their parking 

facilities when unused by them on weekends, the time at which beach access 

and use demand is the highest. With respect to equipment to use as 

shuttle vehicles, school buses not otherwise in heavy summer use might be 

leased for the purpose.

Fifth, mention of acquisition of beach land and facilities must be 

made, but requires little elaboration. This has been discussed elsewhere 

in this report. Thus, the Commission merely reiterates its position that 

the establishment of priorities and the administration of the coastal 

zone management program should be responsive to the identified need for 

increased public beach resources in geographical areas where there is the 

greatest unsatisfied demand. Such an emphasis will not only serve the 

most acute access and use neeeds, but will alleviate pressures on other 

coastal communities, reduce the level of commitment otherwise necessary 

for transportation facilities and, overall, enhance the quality of life 

throughout the coastal region for residents and visitors alike.

These comments and suggestions do not exhaust the beach recreation 

related considerations for coastal zone management program development 

and administration. Rather, thev are offered as factors to be considered

♦

4
in program development and adminiatration with the hope that the CommiaalOM1
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observations will be directly useful or stimulate further thoughts on how 

to best deal with the public beach access and use crisis as one critical 

element in developing a comprehensive and coordinated coastal rone manage

ment program.

I
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C. LEGISLATIVE RECOMMENDATIONS

Three specific legislative recommendations are made herein. Each 

deals with basic problems rather than the larger subject of coastal zone 

resources planning and management. This specific focus reflects the view 

that resolution of basic legal issues will further and aid the ongoing 

coastal zone management program development process, but that more general t 
action will only serve to make that process more difficult. It was with ' 
this in mind that the Commission separately presented its comments and 

suggestions concerning beach recreation as an element of coastal zone 

menagement in the form of general policy recommendations and, conversely, 

limits its specific legislative recommendations to those that follow.

Recommendation #1. An Act to Protect Public Beach Access and Use ("Appendix

A")

The principal recommendation of the Commission is that there be enacted 

a law to protect public rights of beach access and use.

The first section of the draft bill prohibits interference with any 

public access or use right however acquired under the common law and 

statutory rules discussed in the Commission's report. The prohibition 

against such interference applies as against any person, whether an 

individual, partnership, trust, corporation or public instrumentality but 

does not in any way expand public or individual use rights in eitherpri- 

vat or public lands.

The second section of the bill states several presumptions applicable 

with respect to public beach access and use. The first two are rebuttable 

presumptions applicable in any action to which they are relevant while the 

third concerns the determination of title to shore and beach used by the ^
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public which .despite lack of record title, a city or town has maintained, 

improved, supervised, etcetera.

The first of the two rebuttable presumptions implies an Intent to 

dedicate an easement of accesss or use by abandonment to or acquiescence 

in open, continuous and uninterrupted use by the public of a way of access 

or the shore or beach ofr a period of live years. Evidence shoving use 

despite efforts to control such use or evidence demonstrating permitted 

use subject to a communicated reservation of the right to terminate such 

use is evidence of the type that would tend to rebut the presumption. The 

presumption merely adds definiteness to more general case-by-case rulings 

of the Supreme Judicial Court.

The Second rebuttable presumption is that where a way of access to 

the shore exists by reason of use, reservation or otherwise that It will 

be presumed that the right to the use of the shore and beach to which 

access Is provided is implied as appurtenant to the access right. This 

presumption merely states in the form of a presumption the result already 

reached in a case decided by the Supreme Judicial Court.

The third presumption would conclusively establish from the combined 

facts of twenty years public use of shore or beach and municipal maintenance, 

improvement or other activity for five or more years of the same shore or 

beach that title to the land is vested in the municipality for the bene

fit of the public. This would constitute a change in the law to the extent 

that use by the public plus some corporate acts of dominion or control 

rather than exclusively the latter for a full twenty years could be relied 

upon to establish title. In reality, the change is not startling since, 

except for Judicial reluctance to recognize public rights based upon 

prescriptive use by the citizenry, at least an easement for public use may 

be acquired through twenty years use. Title ordinarily must be based upon
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twenty years of exclusive dominion and control, but the statute proposed 

would permit merger of the general use and five years municipal corporate 

dominion and control to establish municipal title. The circumstances will 

be few in which these facts coexist due to the extent of coastal settle

ment and the notice afforded by the use itself let alone by the municipal 

exercise of dominion and control. That shore and beach lands are not 

truly wild, open and unenclosed lands in remote, unsettled areas additionally 

supports the reasonableness of the presumption that, in effect, the land ’ 

has been abandoned to the use of the public.

The three presumptions in no way limit other means for the acquisition 

of public use rights. This, for example, a public easement based upon 

implied dedication or prescription might be found in a particular case 

although the facts would not be sufficient to warrant invocation of the 

municipal title presumption.

Recommendation 02. An Act Concerning Public Beach Regulations (Appendix "B")

The first section of the bill would prohibit exclusion from or restric

tion of nonresident use of any state, district, county or municipal beach 

except on terms, including charges, equally applicable to both residents 

and nonresidents. The section covers both beach use and access and thus 

applies to beach parking and other facilities, as well as the beach itself.

The second section provides a limited exception to the equal terms 

rule with respect to beach, parking and other facilities. The purpose i9 

to permit municipalities to equalize among residents and others the true 

co91 share of each per day of use where the expenses of maintenance, 

operation and maturing debt and interest for the beach are financed by a 

combination of real property tax revenues and user charges. In no event, 

however, may differential fees be charged where state or federal tax
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revenues have been provided to acquire, maintain, improve or protect a 

municipal beach since such expenditures constitute an underwriting by the 

general public of costs that must otherwise be incurred locally. The 

same rule would apply where the land has been given to a municipality at 

no cost or at less than fair market value under, for example, the statutes 

governing the disposition of surplus federal property.

The third section relates to semi-public or so-called organized 

private beaches. As discussed in the main portion of the report, the 

Commission believes that it is not appropriate to exempt from taxation 

under Chapter 59, Section 5, any beach organization and its property where 

any regulations or charges of that organization apply unequally to different 

members, or classes of members, of the general public. Tax exemption is, 

of course, a limited privilege granted by the legislature on terras that 

reflect its judgment as to the nature and extent of the public purpose 

served by the granting of such an exemption as well as the public purpose 
objectives of a benfited organization.

The fourth section authorizes the Secretary of Environmental Affairs 

to both make regulations or guidelines governing the implementation of the 

sections pertaining to public beaches and to conduct hearings and issue 

orders in individual situations to assure compliance with those sections.

The second paragraph of the last section provides for injunctive or other 

equitable enforcement of anv section of the act by any person denied 

rights or injured thereunder or by the attorney general or, pursuant to 

chapter 214, section loA, a group of ten or more citizens.

Recommendation #2. An Act to Amend Chapter 130, Section 52 ("Appendix C")

The second legislative recommendation of the Commission is to amend 

Chapter 130, section 52 re lative to fees that may be set for nonresident 

versus resident "family use" shellfishing permits. Although local control 

of shellfisheries has existed historically, the right of fishery - Including
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shell fishing - is general. Actually, local control has been largely over-, 

ridden in recent tines and the time has passed when local control interests 

may be rationally permitted to continue to the prejudice of the ponetal 

public when, for example, inland and coastal fishing and hunting generally 

are onen to all citizens on equal terms regardless of whore they reside.
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FOOTNOTES

^Department of Natural Resources, 1971 Massachusetts Outdoor Recreation Plan, 
p. VII—U (hereinafter cited as Outdoor Recreation Plan).

2Id. at VI-62 and 63 and VII-1*.

^Hearings minutes and summaries are on file vith the Committee on Natural 
Resources and Agriculture (hereinafter referred to in text, without 
citation, as Commission hearings).

**U.S. Army Corps of Engineers, National Shoreline Study Inventory Report, 
North Atlantic Region, Vol. I, p. 102 (1971)(hereinafter cited as National 
Shoreline Study Inventory Report).

Slbld.

^Outdoor Recreation Plan at VII-1 and 2.

7Id. at VII-1*.

^Chapter 352, Acts of 1891.

9fiut see Cape Cod Planning Program, the Outdoor Recreation Resources of 
Barnstable County 32-1*9 (1963) wherein non-re lident fees appear to have 
been less prevalent in 1963 than they are in 1973.

^^The trend was confirmed to Daniel Shaughnessey, 1972 summer intern with the 
Craranisalon, in his conversations vith personnel in the Clerk's Office of the 
Land Court.

^^Outdoor Recreation Plan at VII-9 and 10 and VIII-6 and 7 and Table VIII-8. 

12Mass. Ceneral Lavs, ch. 130, Sec. 71*.

*336 C.F.R. 7.67(c).

l^See Outdoor Recreation Plan at VI1-7.

•^See U.S. Department of the Interior, National Estuary Study, Vol. 1 at 
PP. 53-1*, vol. 2 at p. 106, Vol. 6 at pp. 1*1*-6 (1970).

l6Sax, The Public Trust in Natural Resources Lav: Effective Judicial Inter
vention, 68 Michigan Lav Review 1*73, 1*75 (1970).

17lbid. See also Note, The Public Trust in Tidal Areas: A Sometime Submerged
Traditional Doctrine, 79 Yale L.J. 762, 763 (1970) and Gould, Lav of Waters 
7 2d ©d. 1891).
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31. G e w i r t z  v .  C i t y  o f  L ong  B e a c h ,  69 M i s c .  2d 763,330 N.Y.S.2d 495, 

( S u p . C t . , N a s s a u  C o .1972); S e a w a y  v .  A t t o r n e y  G e n e r a l , 375 S.W.
2d 923 ( T e x . 1 9 6 4 ) ;  G io n  v . C i t y  o f  S a n t a  C r u z , 2 C a l . 3d 29,84  Cal.

R e p t r . 1 6 2 , 465 P.2d 56 (1970); D i e t z  v . K i n g , 84 C a l . R e p t r . ,  162,
465 P . 2 d  56 ( 1 9 7 0 :  G r e e n c o  C o r p .  V. C i t y  o f  V i r g i n i a  Beach,214 
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333eavny v. Attorney General, Glon v. City of Santa Cruz, Dietz v. King and 
Greeneo Corp. v. City of Virginia Beach involved principally used private 
lands. Gevirtz v. City of Long Beach concerned a municipal beach.

33»In Greeneo Corp. v. City of Virginia Beach, this vas a matter of legal
technicality. An express dedication vas attempted by deed in 1900, but it did 
not meet certain statutory legal requirements. The 1973 decision, based on the 
1900 conduct and other evidence, nevertheless found that a common lav implied 
dedication existed.

31*69 Misc. 2d at 771, 330 N.Y.S. 2d at 505.

35See, e.g., Salem v. Attorney General, 31*1* Mass. 626 (1962) (donation of land 
to public use as park) and Attorney General v. Onset Bay Grove Assn.., 221 
Mass. 3-2 (1915)(sales vith reference to development plan).

3(>See, e.g.. Cevirtz v. City of Long Beach, supra.

37see discussion in Comment, Public Rights and the Nation's Shoreline, 2 
Environmental Lav Reporter 1018L, 10188 (1972).

3 %  Misc. 2d 763, 330 N.Y.S. 2d 1*95-

39see Attorney General v. Tarr, 1L8 Mass. 309 (1889); Inhabitants of Marblehead 
v. Commissioners of Essex County, 71 Mass. 1*51 -855); Inhabitants of Arundel
v. McGulloch, 10 Mass. 70 (1813).

ll06l N.J. 296, 29l* A.2d 1*7 (1972).

^ei N.J. at 309, 291* A.2d at 51*.

k26l N.J. at 307-10, 29** A.2d at 53-1*.

42aPublic use in Oregon may veil be the fact. The vast sand dune regions are
generally unsettled by humans; more generally, the population centers to the ea6t 
of the coastal mountain range along the Willame tte River Valley. Vast 
stretches of the Texas seacoastand Dortionsof the Washington coast are, likewise, 
unsettled.

^2bsee Department of Natural Resources v. Mayor & Council of Ocean City, ____Md.____
__A.2d____(1975) and Department of Natural Resources v. Cropper, ____Md.____,

____A. 2d____(1975).

^Ore. Rev. Stat. Sections 390.l60-.690; Tex. Rev. Civ. Stat. Ann. art. 5Ul5d.

^See Del. Code Ann., tit. 7» Sec. 7001 et seq. See Also, Mich. Lavs Ann. 
28l.63i-.6U5 ; Minn. Stat. Ann. 105-U85; Wis. Stat. Ann. Sec. 59.Q71.
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U5H.R. Ii932, 93d Cong., 1st Sess. (1973) and S. 631, 93d Cong., 1st Sess.
(1973).

U6l6 U.S.C. H51, 86 Stat. 1280 (1972).

^S. 268, 93d Cong., 1st Sess. (1973) vaa passed in the Senate on June 21, 1973 
by a vote of 61-21. Pending in committee in the House are H.R. 291*2, H.R. U862 
H.R. 61*60 and H.R. 7233. In 1972, the Senate adopted S.632, 92d Cong., 2d 
Sess. but no action vas taken in the House of Representatives in the 92d 
Congress.

^®Borax Consolidated, Ltd. v. City of Los Angeles, 296 U.S. 10 (1935).

specific definition of high vater mark is lacking in Massachusetts case lav 1̂ 
although it has long been held that ordinary or average high vater determines 
the beach/shore boundary. See, e.g., Storer v. Freeman, 6 Mass. U35 (l8l0).

50See Illinois Central R. Co. v. Illinois, lU6 U.S. 387, 1*52-3 (1892). See Mao 
Shively v. Boviby, 152 U.S. 1 (I89I*).

51commonvealth v. Alger, 6l Mass. 53 (1851); Weston v. Sampson, 62 Mass. 3**7 
(1851).

^Austin v. Carter, 1 Mass. 231 (l80l*)i C01. ̂ nnvealth v. Alger, 6l Mass. 53 
(1851); Commonvealth v. Charlestown, 18 Ma_i. 16a (1822).

53see Reporter's Note in Commonwealth v. City of Roxbury, 75 Mass. 1*51, 516 
(1857). See also Commonwealth v. Charlestown, 18 Mass. 180, 183-1* (1822).

5l*See Sullivan on Land Titles at 285 \James Sullivan vas one of the first Justices 
of the Supreme Judicial Court following the Revolution). See also Reporter's 
^ote to Commonvealth v. City of Roxbury, 75 Mas3 . 1*51, 516 (1057).

55Comznonvealth v. Alger, 6l Mass. 53, 69 (1851).

56commonvealth v. Alger, 6l Mass. 53 (1051); Fitchburg R. Co. v. Boston & Maine 
R. R. Co., 57 Mass. 58 (18U9); Butler v. Attorney Genered, 195 Mass. 79 
(1907).

57Austin v. Carter, 1 Mass. 231 (l80l*). Authoritative commentary criticized the 
statements in Austin v. CeLrter as cverbroad. 1* Dane's Abridgement 700 (l8?3).

58see, e.g., Home for Aged Women v. Commonvealth, 202 Mass. 1*22 (1909) l
Commonvealth v. City of Roxbury, 75 Mass. 1*51 (1857); Commonvealth v. Alger, 6l 
Mass. 53 (1851).

59Commonvealth v. Tewksbury, 52 Mass. 55 (l8U6); Home for Aged Women v. 
Commonwealth, 202 Mass. 1*22 (1909).

^Commissioner of Public Works v. Cities Service Oil Co., 300 Mass. 3l*9 
(191*1).

6lcommonvealth v. Alger, 6l Mass. 53 (1851); Commonwealth v. Tewksbury, 52 Mas8.||
55 (161*6).
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62Mayher v. Norton, 3k Mass. 357 (1835); Nilea v. Patch, 79 Maas. 25k (1859); 
Tappan v. Burnham, 90 Mass. 65 (l86U); Castor v. Smith, 211 Mass. **73 (1912).

63Butler ▼. Attorney General, 195 Mass. 79 (1907). Michaelson v. Silver Beach 
Improvement Assoc., 3**2 Mass. 251 (1961).

6**See, c.g., Marks v. Whitney, 6 Cal. 3d 251, 98 Cal. Reptr. 790, 1*91 P.2d 37U 
(1971) ; Borough of Neptune v. Borough of Avon-by-the-Sea, 6l N.J. 296, 29U 
A. 2d U7 (1972).

85uote, The Public Trust in Tidal Waters: A Sometime Submerged Traditional Doctrir. 
79 Y*le L.J. 762, 768-72 (1970).

^Commonwealth of Massachusetts v. State of Nev York, 271 U.S. 65 (1926);
Jackson v. Revere Sugar Refinery, 2** 7 Mass. U83 (192U); City of Boston v. 
Richardson, 105 Mass. 351 (1870); Cleveland v. Norton, 60 Mass. 380 (1850).

^Illinois Central R.R. Co. v. Illinois, lU6 U.S. 387, **52-3 (1892). For a recent 
Judicial questioning of the validity of past grants, see Borough of Neptune v. 
Borough of Avon-by-the-Sea, 6l N.J. 296, 309-10, 29*+ A.2d *+7, 5** (1972).

6&See Illinois Central R. Co. v. Illinois, lU6 U.S. 387, **52-3 (1892).

69See, e.g.. Commonwealth v. Alger, 6l Mass. 53 (1851); Connonwealth v. Tewksbury 
62 Mass. 55 (1851).

7®Butler t . Attorney General, 195 Mass. 107, 83-k (1907).

^Michaelson r. Silver Beach Improvement Assn., 3k2 Mass. 251 (196l).

72See, e.g.. Marks v. Whitney, 6 Cal. 3d 251, 98 Cal. Reptr. 790, 1*91 P. 2d 37k 
(197l); Borough of Neptune v. Borough of Avon-by-the-Sea, 6l N.J. 296, 29k A.2d 
k7 (1972).

7^Borough of Neptune v. Borough of Avon-by-the-Sea, 6l N.J. 296, 309, 29k A.2d k7, 
5k (1972), relying upon Home for Aged Women v. Commonwealth, 202 Mass. k22 
(1909).

7kcoaimonwealth v. Alger, 6l Mass. 53, 83 (1851).

75Home for Aged Women v. Commonwealth, 202 Mass. k22, k3k-5 

76sallabury Land Improvement Co. v. Commonwealth, 215 Mass.
77Borough of Neptune v. Borough of Avon-by-the-Sea, 6l N.J.

5k (1972).

(1909).

371 (1913).

296, 29k A.2d k7,

T0Adams v. Frothlngham, 3 Mass. 352 (1807); Commonwealth v. City of Roxbury, 75 
Maas, ksi (1857).

79lbld. See also Litchfield v. Inhabitants of Scituate, 136 Mass. 39 (1883).
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QOSee cases cited in note 62, supra.

8lSee generally 1 Water and Water Rights Sec. U3 (R. Clark ed. 1967).

02Thomas v. Inhabitants o f Marshfield, 13 Mass. 2U0 (1832).
^3Tappan v. Burnham, 90 Mass. 65 (186U).

^Litchfield v. Inhabitants of Scituate, 136 Mass. 39 (1883); Thomas v. 
Inhabitants of Marshfield, 13 Mass. 2^0 (1832). See also Commonwealth v.
City of Roxbury, 75 Mass. U5I (1857).

®5Litchfield v. Inhabitants of Scituate, 136 Mass. 39 (1883).

®^Burke v. Commonwealth, 283 Mass. 63 (1933); Doane v. Willcutt, 71 Mass. 328® 
(1855).

®^Green v. Inhabitants of Chelsea, Ul Mass. 71 (1836); Commonwealth v. City of 
Roxbury, 75 Mass. U5I (1857).

Q8Litchfield v. Inhabitants of Scituate, 136 Mass. 39 (1883); Litchfield v. 
Ferguson, lUl Mass. 97 (1886); Mayhew v. Norton, 31* Mass. 357 (1935).

®9Ha8kell v. Friend, 196 Mass. 198 (1907); Litchfield v. Inhabitants of 
Scituate, 136 Mass. 39 (1883).

90Green v. Inhabitants of Chelsea, Ul Mass. 71 (1836).

9lSee cases cited in note 39, supra.

92Attorney General v. Onset Bay Grove Assn., 221 Mass. 3^2 (1915); Attorney 
General v. Abbott, 15^ Mass. 323 (1891); LaBounty v. Vickers, 352 Mass. 337 
(1967); Butler v. Haley Greystone Co., 270 Mass. 8l (1930).

93see Rice v. Vineyard Grove Co., 270 Mass. 8l (1930).

9^See, e.g., Attorney General v. Tarr, 1^8 Mass. 309 (1889).

95See generally Atkins v. Boardman, 37 Mass. 291 (1838); Kent v. Waite, 27 
Mass. 138 (1830). See also, Attorney General v. Tarr, lU8 Mass. 309 (1889)•

9&Tappan v. Burnham, 90 Mass. 65 (l86U); Thomas v. Inhabitants of Marshfield,
13 Mass. 2h0 (1832); cf. Litchfield v. Inhabitants of Scituate, 136 Mass. 39 
(1883).

97Lowell v. City of Boston, 322 Mass. 709 (19^8); Salem v. Attorney General, 3̂  
Mass. 626 (1962).

9®Abbott v. Cottage City, 1*»3 Mass. 521 (1887); Attorney General v. Abbott, 151* 
Mass. 323 (1891).

«99Attorney General v. Onset Bay Grove Assn., 221 Mass. 3^2 (1915).
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100Compare Dolan v. Board of Appeals of Chathan, 1971 Mass. Adv. 1.069, 
with Attorney General v. Onset Bay Grove Assn., 221 Mass. 342 (1915)-

°̂-*-Reed v. Inhabitants of Northfield, 30 Mass. 94 (1832); Williams v.
Inhabitants of Cummington, 34 Mass. 312 (1836). These cases, and others, 
indicate use for the prescriptive period raises a presumption of dedication 
abandonment.

102Gordon v. City of Tuanton, 126 Mass. U39 (l8?9).

1Q3lbid.

■^^Green v. Inhabitants of Chelsea, 41 Mass. 71 (1836).

10^LaBounty v. Vickers, 352 Mass. 337 (1967); Ivons-Nispel, Inc. v. Love, 347 
Mass. 760 (1964). See also, Gion v. City of Santa Cruz, note 31, supra, 
for a discussion of the effect of population increase and coastal land 
development on a similar presumption employed in early California court 
decisions.

l°<Wss. Gen. Lavs, ch. 84, Sections 23 and 24. For a recent case, see Uliaz 
v. Gillette 357 Mass. 96 (1970).

 ̂̂ Attorney General v. Abbott, 154 Mass. 323 (1891); Hayden v. Stone, 112 Mass. 
346 (1873).

■^®See, e.g., Attorney General v. Tarr, 148 Mass. 309 (1889); Attorney
General v. Onset Bay Grove Assn., 221 Mass. 342 (1915); Attorney General 
v. Abbott, 15U Mass. 323 (1891).

^■^Attorney General v. Onset Bay Grove Assn., 221 Mass. 342 (1915); Gordon v. 
City of Taunton 126 Mass. 1*39 (1879).

^Attorney General v. Tarr, 148 Mass. 309 (1889); Commonwealth v. Tucker, 19 
Mass. 44 (1823); Coolidge v * Learned, 25 Mass. 504 (1829); cf. Green v. 
Inhabitants of Chelsea, 4l Mass. 71 (1836).

H^-Attorney General v. Onset Bay Grove Assn., 221 Mass. 342 (1915)(implied 
dedication); Attorney General v. Tarr, 148 Mass. 309 (1889)(incidental 
public landing dedication). See also Anderson v. DeVries, 32b Mass. 127 
(1950).

^ 2Puffer v. Beverly, 345 Mass. 396 (1963); see also Walters v. Lilley, 21 Mass. 
145 (1826).

113345 Mass. 396 (1962).
H 4 See cases cited note 39, supra.

^'’See, e.g. , Ivons-Nispel. Inc. v. Lowe, 347 Mass. 337 (1964). A municipality 
may, however, only assert corporate and not collective individuals' public 
rights. Proprietors of Jeffries Neck Pasture v. Inhabitants of Ipswich,
153 Mass. 42 (l89l); Cerel v. Town of Framingham, 342 Mass. 17 (1864).
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n ^Tucker v. Poch, 321 Mass. 321 (19>*7); Flynn v. Korsack, 3l3 Mass. 15
(1961).

^^Ibld. See also MacLeod v. Davis, 290 Mass. 335 (1935).

118Ivons^Hispel, Inc. v. Love, 3U7 Mass. 337 (I961f).

H9coolidge v. Learned, 25 M s s b . 50U (1829); Kean v. Stetson, 22 Mass. 192 
(1927).

12®See, e.g,. Ivons-HIspel, 3**7 Mass. 337 (1961); Anderson v. DeVries, 326 
Mass. 127 (1950).

121Ivons-nispel, Inc. v. Love, 3^7 Mass. 337 (196U). .

l^^id. See also labounty v. Vickers, 352 Mass. 337 (1967).

122asee note 105, supra.

123See note 95. supra/

^■^See note 106, supra.

12^Tovn of Warren v. Ball, 3**1 Mass. 350 (i960); Collins v. Cabral, 31*8 Mass.
797 (1965).

^^Proprietors of Jeffries Neck Pasture v. Inhabitants of Ipswich, 153 Mass.
U2 (1891); Cerel v. Town of Framingham, 3**2 Mass. 17 (1961).

^ 7 N 0r abloom v. Moss, 351 Mass. 172 (1966)(enclosure and use); Collins v. Cabral, 
31*8 Mass. 797 (1965)(improvement); Lyon v. Parkinson, 330 Mass. 371* (1953).

12®Creen v. Inhabitants of Chelsea, Ul Mass. 71 (1836); Proprietors of Jeffries 
Neck Pasture v. Inhabitants of Ipswich, 153 Mass. 1*2 (1891); Cerel v. Town 
of Framingham, 3̂ *2 Mass. 17 (1961).

129proprietors of Jeffries Neck Pasture v. Inhabitants of Ipswich, 153 Mass.
1*2 (1891); Cerel v. Town of Framingham, 3l*2 Mass. 17 (1961)(strong evidence); 
Enfield v. Woods, 212 Mass. 5^7 (l912)(but not required).

3-30city 0f Daytona Beach v. Tona-Rama, Inc., 271 So.2d 765 (Fla. Dist. Ct. App. 
1972). See also Puffer v. Beverly, 3l*5 Mass. 396 (1965) and Attorney General 
v. Tarr, ll*6 Mass. 309 (1889).

^lsee, e.g.. cases cited in note 39, supra. See also Kean v. Stetson, 22 Mass. 
1*92 (1827).

132orpin v. Morrison, 230 Mass. 529 (1918); Grant v. Chase, 17 Mass. 1*1*3 (l82l).

^^liasz v* Gillette, 357 Mass. 96 (1970); Supraner v. Citizens Savings Bank, 
303 Mass. 1*60 (1939). But mere convenience is not sufficient as a basis. 
Harvey Corp. v. Bloomfield, 320 Mass. 326 (191*6).

131* «‘Feoffees of Grammar School in Ipswich v. Proprietors of Jeffrey's Neck 
Pasture, 171* Mass. 572 (1899).
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135siater v. Gunn, 170 Mass. 509 (1898).

1366l M**s . 53. 95 (1651).

137o*Brien v. Murphy, 189 Mass. 353 (l905)(but easement not established on 
facts of case).

138juce v. Vineyard Grove Co., 270 Mass. 8l (1930).

139See note 9. supra.

lUoOevirtz v. City of Long Beach, 69 Misc. 2d 763, 330 N.Y.S. 2d U95 (Sup. Ct.,
^  Nassau Co. 1972).

^Borough of Neptune v. Borough of Avon-by-the-Sea, 6l N.J. 296, 291* A.2d U7 
(1972).

^ 2Higginaon v. Treasurer and School House Commissioners of Boston, 212 Mass.
583, 591 (1912).

ll;3see Sacco v. Dept, of Public Works, 352 Mass. 670 (1967)(state) ; Nickols v. 
Commissioners of Middlesex'County, 31*! Mass. 13 (1060)(county) ; Higginson v. 
Greasurer and School Commissioners of l "on, 3upra (municipality); Brookline 
v. M.D.C., 357 Mass. L35 (1970) and Gould v. G»--ylock Reservation Commission, 
350 Mass. UlO (1966) (public agencies); Trustee.', of Reservations v. Town of 
Stockbridge, 3^8 Mass. 511 (1965)(quasi-public organization).

^Higginson v. Treasurer and School Commissioners of Boston, supra (paj*k);
Nickols r. Commissioners of Middlesex County, supra and Gould v. Greylock 
Reservation Commission, supra (reservations^»Secco v. Department pf Public 
Works, supra (great pond); Inhabitants of Marblehead v. Commissioners of 
Essex County, 71 Mass. U51 (1855)(shoreiand); Robbins v. Department of Public 
Works-, 355 Mass. 328 (1969) (inland vetlands); Abbott v. Dukes Co., 357 Mass.
217 (1970)(state forest).

*^See, e.g., Sacco v. Dept, of Public Works, supra (intra-agency transfer); 
Brookline v. M.D.C., supra (eminent domain); Godman v. Crocker, 203 Mass. 
lU6 (1909) and Gould v. Greylock Reservation Commission, supra (private use 
or control mentioned in first case and involved in second case).

ll4̂ See, e.g., Higginson v. Treasurer and Schoc] House Commissioners in Boston, sur

^^Robbina v. Department of Public Work3, 355 Mass. 328, 331 (1969)*
ll iQ See discussion of Massachusetts lav in Sax, The Public Trust Doctrine in 

Natural Resources Lav: Effective Judicial Intervention, 68 Michigan Lav 
Reviev U7 3, (1970).

^^Brookline v. M.D.C., supru; Sacco v. Dept, of Public Works, supra.
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150Borough of Neptune v. Borough of Avon-by-the-Sea, 6l N.J. 296, 29U A.2d hf

(1972).

150aSee> e.gt Brookline v. M.D.C., supra.

^■^lGevirtt v. City of Long Beach 69 Misc. 2d 763, 330 N.Y.S. 2d 1*95 (1972). 

15269 Misc. 2d at 777-8, 330 N.Y.S. 2d at 511-12.

^■53Higglnson v. Treasurer and School House Commissioners of Boston, supra at 588; 
Codman v. Crocker, 203 Mass. lU6 (1909); Lowell v. City of Boston, 322 Mass. 
709 ( 1 9 W .

^^See, e.g. , Gewirtz v. City of Long Beach, 69 Misc. 2d 763, 330 N.Y.S. 2d 1*95 
(Sup. Ct. Nassau Co. 1972); Brindley v. Borough of Lovellette, 33 N.J. Super*
3LL, 110 A. 2d 15 (195U). See also 5 McQuiilen on Municipal Corporations Sec.
19.16 (Rev,. ed. 1968).

133Mass. Gen. Laws ch. **5, Section 3.
356)4agB. Gen. Laws ch. **5, Section 7.

^ M a s s . Gen. Laws ch. “<5, Sec . 5, clause 5.
158Mas8. Gen. Lavs ch. uo. Sec . 15A.

^^Mass. Const., Amendment Art . II, Sec. 7.

l6oSalem v. Attorney General, 3UU Mass. 626, 630 (1962).

^Gewirtz v. City of Long Beach, 69 Misc. 2d 763, 330 N
Nassau Co. 1972) and Borough of Neptune v. Borough of Avon-by-the-Sea, 6l N.J. 
296, 29I* A.2d 1*7 (1972). See also Gion v. City of Santa Cruz, 2 Cal. 3d 29, 
8U Cal. Reptr. 162, 1*65 P.2d 56 (1970).

•^^Lovell v. City of Boston, 322 Mass. 709 (191*8).

l63Lovell v. City of Boston, 322 Mass. 709 (19*»8).

i^Lovell v. City of Boston, 322 Mass. 709 (19^8); Salem v. Attorney General,
Ihh Mass. 626 (1962).

l65As to Judicial decisions, 3ee cases cited in note 153, supra.

■'■^Burnham v. Mayor and Alderman of Beverly, 309 Mass. 388 (191.1); Adle v. 
Mayor of Holyoke, 303 Mass. 295 (1939); City of Cambridge v. Commissioner 
of Public Welfare, 357 Mass. 183 (1970).

^See Mass. Gen. Lavs, ch. 1*0, Sec. 5, clause 19A (incinerator use); ch. 1*0, 
Sec. 5, clauses 25A and 25 B (cost defraying charges for swimming ar.d golf 
facilities); ch. 1+0, Sec. 5, clause U8 (cost defraying charges at artificial 
ice rinks); ch. 1*0, Sec. 12 (public baths and wash houses at bathing or other 
facilities —  compare with ch. 1.0, Sec. 12C which permits parking charges atA 
district beaches); ch. Uo, Sections 19 and 20 (sale of necessities In time W  
war, public exigency, emergency or distress); eh. Uo, Sections 322A, 22B and' 
22C (parking). The only other charges expressly permitted are assessments for 
various types of Improvements or rents for leased property.
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l6flA Among towns responding to the Commissioner's questionnaire or represented at 
Commission hearings there were some that indicated that beach and beach 
parking revenues exceeded expenses incurred in beach operation and maintenance. 
Examples are: Duxbury, in 1970, income of $18,898 and expense of $11,700;
Dennis, in 1970, income of $102,000 and expense of $70,000 and, in 1971, income 
of $107,000 and expense of $9**,000; Vellfleet, in 1971, income of $29,^82 and 
expense of $8,300; Falmouth, in 1971, income of $33,^9^, and expense of $l8,02U.

H&See generally Opinion of the Justices, 182 Mass. 605 (1903); MacRae v. Selectmen 
of Concord, 296 Mass. 391* (1937). See also Kirach Holding Co. v. Borough of 
Manasquan, 59 N.J. 2Ul (1971).

^70see generally 15 McQuillen on Municipal Corporations Sec. 39.19 (Rev. ed. 1968).

■̂̂ Ŝee MacGibbon v. Board of Appeals of Duxbury, 3^7 Mass. 690 (196U) and 356 Mass. 
635 (1970) for a recent example see; Steele Hill Development Co. v. Sanborntown, 
1*69 F. 2d 956 (2d Cir. 1972).

discussion of recent case lav developments in Note, A Zoning Program for 
Phased Growth: Ramapo Township's Time t’c-i+ro] r on Residential Development, U7 
Nev York University Lav Review 723 (1972).

^^See Borough of Neptune v. Borough of Avon-by-the-Sea, 6l N.J. 296, 27^ A.2d 
hj (1972) where the court recognized the need in some situations to regulate 
beach use to avoid overcrowding but held that policies and charges intended 
to limit nonresident use in prefeience of resident use are impermissible.

^75schertzen v. City of Somerville, 3^5 Mass. 7^7 (1963); Cameron v. Zoning Agent 
of Bellingham, 357 Mass. 757 (1970). A presumption of reasonable is made by 
the courts. M o b i l  Oil Corp. v. Attorney General, 1972 Mass. Adv. 561;
Turnpike Realty Co., Inc. v. Town of Dedham, 1972 Mass. Adv. 1303, cert, 
denied 1*09 U.S. 1108.

^^Classifications adversely affecting primarily social and other minorities or 
poor persons are most carefully scrutinized by the courts. See, e.g. , Loving 
v. Virginia, 388 U.S. 1 (1967) and Harper v. Virginia Board cf Electors, 388 
U.S. 663 (1966). That the poor who reside in large numbers in urban coastal 
cities are most disadvantaged by the combined private landovner and municipal 
beach exclusion or restriction on nonresident bathing is well-recognized.
See, e.g., Ducsik, The Crisis in Shoreline Recreation Lands, in Papers on 
National Land Use Policy Issues, U.S. Senate Committee on Interior and Insular 
Affairs, 92d Cong., 1st Sess. at 107, 121 (1971). For a legal analysis 
advocating a constitutional law approach to public beach access, see Note, Access 
to Public Municipal Beaches: The Formulation of a Comprehensive Legal Approach, 
k Suffolk University Lav Review 936 (1973). While constitutional equal 
protection arguments are possible with respect to beach access and use, the 
Commission believes them to be arguments of last resort in terms of likelihood 
of acceptance largely due to serious questions about the strength of the 
"fundamental rights" line of argument advanced in the article noted above.

generally Boston Symphony Orchestra, Inc. v. Assessors of Boston, 29U 
* Mass. 2U8 (1936); Assessors of Boston v. Garland School, 296 Mass. 378 (1937); 

Opinion of the Justices (stadium), 356 Mass. 775 (1969)*
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176bBofcr<i of Assessors of Quincy y . Cunningham Foundation, 305 Mass. Ull (191(0).

176cBo,ton Symphony Orchestra, Inc. y . Assessors of Boston, 29t Mass. 2b8 (1936), 
See also Opinion of the Justices (stadium), 356 Mass. 775 (1969).

i770utdoor Recreation Report 1-1, YII-U.

178ii. Ch. VIII.

iTSld at VIII-2.

l8°l(0 U.S.C. Sec. U8U(e), (J) and (*).

iSllbld.

l82l6 U.S.C. See. Uo6 1.

1831*2 U.S.C.A. Sec. 1500.

■̂8l*Outdoor Recreation Plan at VIII-9.

1Q52U c .f .r . Sec. U.203(b).

l86see 1(2 U.S.C. Sec. 1500c(HUD) and 16 U.S.C. Sec. U60 l-8(f)(Interior).

187i6 U.S.C. Sec. U60 l-8(f).

108l6 U.S.C. Sec. U60 1-5.

•̂8 M̂afl8. Gen. Lavs ch. U0, Sec. 8C.

190opinion of the Attorney General, Dec. 12, 1969* p. 83.

^91See text accompanying 155-58, supra.

192Mass. Gen. Lavs, ch. U5* Sec. 3.

193Mass. Gen. Lavs, ch. U0, Sec. 5, clause 25A.

^■^^Mass. Gen. Lavs, ch. U0, Sec. 11A.

195Mass. Gen. Lavs, ch. 132A, Sections 1 and 2.

196Mass. Gen. Lavs, ch. 132A, Sec. 3.

^97Mass. Gen. Lavs, ch. 132A, Sec. 10.

198ihid.

799MaS8. Gen. Lavs, ch. 91, Sections 11 and 31 do not specify a minimum local 
cost share but do require DPW consideration of the municipal villingness and 
commitment to financially support a proposed project.

200ftome for Aged Women ▼ . Comsonvealth, 202 Mass. U22 (1909). ^
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^Mlchaelson v. Silver Beach Improvement Assn., 3^2 Maas. 251 (1961). 
202Mass. Gen. Lavs ch. 18U, Section 31.

^^Metropolitan Area Planning Council, Massachusetts Open Space Lav, Supp. at 
22 (1972) (prepared by Alexandra D. Davson).

20l*Mais. Gen. Lews. eh. lfll*. Sec. 32.

2®5LaBounty v. Vickers, 352 Mass. 337 (1967).

2o6Mass. Gen. Lavs. ch. 131. Sec. lo.

£  207oplnion of the Justices, 313 N.E.2d 561 (197D.

20®Suggestions of this approach appear In Borough of Neptune v. Borough of 
Avon-by-the-Sea, 61 N.J. 296, 291< A.2d 17 (1972).

2°9l6 U.S.C. Sec. 1U51. 86 Stat. 1280 (1972).

210l6 U.S.C. Sec. 1151(c).
211 Ibid
212l6 U.S.C. Sec. 1153(g).

2l3l6 U.S.C. Sec. H5l(b).

21l*l6 U.S.C. Sec. lU55(c)(7) - 

215l6 U.S.C. Sec, 1155(d).

2l6l6 U.S.C. Sec. 1155(e).

21Tl5 C.F.R. 18920 4 923.

21815 c.F.R. 8923-15.

2l8ai5 C.F.R. 8S920.13 4 923.13. 

21915 C.F.R. S923.1 3.

219ai5 c.F.R. ?§923.15 4 923.17. 

215ti5 c.F.R. 81923.13 4 923.16. 

220l6 U.S.C. Sec. 1155(d)(2). 

22116 U.S.C. Sec. 1155(g).

222^6 department has the authority, and la required, to close to swimming areas 
in vkich vater pollution poses a health hazard. Mass. Gen. Lavs, ch. 130, Sec. 
1U.)
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223see Outdoor Recreation Plan at VI-38 and VI-39.

22l*rbid.
22533 U.S.C. Sec. 1251 (a)(1), 86 Stat. 816 (1972).

22633 U.S.C. Sec. 1311.

22T33 U.S.C. Sec. 1312.

22833 U.S.C. Sec. 1319.

229Masa. Gen. Lavs, ch. 21, Sec. 26 et seq. aa amended by ch. 5^6, Acta of 1973.

230ore. Rev. Stat. Sections 390.l60-.690; Tex. Rev. Civ. Stat. Ann., art. 5l*15d,i 
and Wash. Rev. Code U3.51*650.

231see note V», supra. See generally Kusler, Open Space Zoning: Valid Regulation 
of Invalid Taking, 57 Minnesota Lav Reviev i (1972) and Note, State Land Use 
Regulation— A Survey of Recent Legislative Approaches, 56 Minnesota Lav Reviev 
869 (1972).

^ 2See generally 3 Anderson, American Lav of Zoning Sec. 19*25-19-**6 (1968). A3 
to recreation lands in particular, see Landau. Urban Concentration and Land 
Exactions for Recreational Use: Some Constitutional Problems in Compulsory 
Dedication in Iova, 22 Drake Lav Reviev 71 (1972).

233yt. Code Ann., tit. 10, Sec. 6001 et seq.

2^Calif. Pub. Res. Code §27000.

235wash. Rev. Code 90.58.010.

23^3 Anderson, American Lav of Zoning Sec. 19*39 (1968).

237jt)id. See also Jordan v. Menomonee Falls, 28 Wis.2d 608, 137 N.W.2d UU2 
(1965) appeal dismissed, 385 U.S. U.

238por discussion of cases, see 3 Anderson, American Lav of Zoning Sec. 19-39 
(1968) and Landau, Urban Concentration and Land Exactions for Recreational 
Use: Some Constitutional Problems in Compulsory Dedication in Iova, 22 Drake 
Lav Reviev 71 (1972).

239See notes UU and 231*, supra.
2^0wa shington Shoreline Management Act Guidelines, Wash. Ad. Cede 173-16-060 

(8) & (21). See also Wash. Rev. Code 90.5fi.020 (5) 4 (6) and 98.58.100(2)(b).

2^lMaas. Gen. Lavs, ch. Ul, Sec. 8lQ.

t
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2l*2see Nev Eng. Regional Consnitsion, Protection and Development for Recreational 
Resources 68-72 (1968).

2ll3vt. Code Ann., Tit. 32, Sec. 10001.

2fcl,15 C.F.R. 1*920.lit & 920.22.

2l,5i6 u.S.C. Sec. lU55(c)(8) A (e)(2).

2>t6si*ter ▼. Ounn, 1T0 Mass. 509 (1898).

2U7

g  2ll®Maas. Gen. Lave. ch. 21, Sections IT and 17A.

2l,9Maae. Gen. Lavs, ch. 88, Sec. lU.

250control of marine fisheries Is rested exclusively in the Department of
Natural Resources by MGLA ch. 21, Sec. 3 and ch. 130, Sections 1-21 vhereas 
ch. 130, Sections 52-6 provide for partial local control of shellfisheries.

25lMass. Oen. Lavs, eh. U5, Sec. 5. See also Mass. Gen. Lavs, ch. 90B, Sec. 33.

252Mass. Gen. Lavs, ch. Uo, Sec. 21, clause 1. See also Mass. Gen. LavB, ch. 9C3. 
Sec. 33.

Z538tate v. Wright, ___Wadh.2d___, 529 P.2d 1*53 (197**)-

25**Mass. Gen. Lava, ch. 90B, Sec. 2D. Chapter 90B may govern some beach vehicles 
and their use, but applies only to recreational vehicles "designed to travel 
over unimproved terrain" and vhich are also unsuitable for use on public vays 
and, thus, not registerable under chapter 90.

255see generally, Outer Continental Shelf Oil and Gas Development and the
Coastal Zone, National Ocean Policy Study, U.S. Senate Committee on Commerce, 
93d Cong., 2d Sess. (197»0.

256see 16 U.S.C. Sec. IU52.

25Tsee opinion of the Attorney General, Oct. 31, 1968, p. 138, confirming valldl-.; 
of land exchange by M.D.C.

258l6 U.S.C. Sec. It60d.

259lfi u .S.C. Sec. 803(a).

26oCal. Pub. Res. Code *2730U(c)(2); Wash. Her. Code 90.58.100(2)(a) A (c).

26lgee Second Interim Report, Special Comnisslon on the Accessibility of Public 
Beaches, House No. 5302 at pp. 18 and 22 (197^).
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