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Procedural History 

 This matter came before the State Building Code Appeals Board (“Board”) on the 

Appellant’s appeal filed pursuant to 780 CMR 122.1.  In accordance with 780 CMR 122.3, the 

Appellant requested that the Board grant a variance from 7th edition 780 CMR 603.1 for the 

property at 140 Federal Street, Salem, MA 01970.  In accordance with G.L. c. 30A, §§ 10 and 

11; G.L c. 143, §100; 801 CMR 1.02 et. seq; and 780 CMR 122.3.4, the Board convened a public 

hearing on April 20, 2010 where all interested parties were provided with an opportunity to 

testify and present evidence to the Board.  George Perkins and Michael Sheehan appeared on 

behalf of the Massachusetts Division of Capital Asset Management for the hearing as noted on 

the sign in sheet which is on file at the Department of Public Safety.  

 

Exhibits 

1. State Building Code Appeals Board Appeal Application Form 



2. Letter from Rolf Jensen & Associates, Inc., the fire protection consultant representing the 

Appellant, that describes background information and provides analysis of the issues at 

hand. 

 

Findings of Fact 

1. The Appellant’s property at 140 Federal Street, Salem, MA (“Property”) is a courthouse 

consisting of 11 court rooms, detainee cells, the District Attorney’s Offices, grand jury 

rooms, and administrative offices.  The courthouse building is a Type 2A, 

Noncombustible Protected construction with automatic sprinklers and an 

emergency/voice fire alarm system.  (Exhibit 2) 

2. The Property has two newly constructed decorative overhangs. The one in the front of the 

building is known as the Portico and the one in the rear is known as the Loggia.  

3. The Portico and Loggia are constructed from pressure-treated CDX plywood that has not 

been treated with fire-retardant.   

4. The Portico and Loggia are exterior to the building envelope.  Both are separated from 

the main building by noncombustible rock-wool insulation and supported by metal stud 

construction and the building’s steel frame thereby protecting the main building from any 

fires starting on the Loggia or Portico.  (Exhibit 2) 

5. The Portico is 45 feet above grade.  The Loggia is 89 feet above grade.  (Exhibit 2) 

6. The Portico and Loggia are non-occupiable/non-habitable spaces that will not be used for 

storage or occupancy.  They will not contain any potential ignition sources such as 

lighting or heating equipment.  (Exhibit 2) 

 



Discussion 

 The Appellant requests that decorative overhangs be permitted that are to be constructed 

with combustible materials, namely CDX plywood, on a building of Type 2A construction.  780 

CMR 603.1 (“Code”) provides in pertinent part that “[c]ombustible materials shall be permitted 

in a building of Type I or Type II construction in the following applications….: fire-retardant-

treated wood … [and] thermal and acoustical insulation, other than foam plastics.”  The non-fire-

retardant treated plywood used by the Appellant does not satisfy this requirement.  

 The Appellant has, however, demonstrated that it has implemented several elements in its 

design to mitigate the usage of combustible materials in the Portico and Loggia that are not 

approved by the Code.  While the plywood utilized is non-fire-retardant treated, it bears similar 

moisture content as fire retardant treated lumber and is APA rated to have a Class B flame spread 

classification.  In addition, the Portico and Loggia are separated from the main building by 

noncombustible rock-wool insulation and metal encasements.  The Portico and Loggia are also 

suspended 45 and 89 feet respectively from grade thereby minimizing risk that a fire at grade 

level would ignite the non-treated wood.  Finally, the Portico and Loggia are non-occupied/non-

inhabitable spaces that will not be used for any storage or occupancy and do not contain any 

ignition sources such as lights or heating equipment.   

 Based on the fact that the Appellant has proved an alternative design that provides a 

sufficient alternative to the required fire-retardant-treated wood, a motion was made to grant a 

variance to 780 CMR 603.1.  There was a second on the motion and a board vote was taken, 

which was unanimous.   

 

 



Conclusion 

The Appellant’s request for a variance from 780 CMR 603.1, as described in the 

Discussion is hereby ALLOWED. 

 
SO ORDERED.  
 

                                                                                                         
______________________     _________________________    _______________________ 
    Jacob Nunnemacher  Douglas Semple    Alexander MacLeod 
 
 
 
DATED: August 18, 2010 
 
 
In accordance with M.G.L. c. 30, §14, any person aggrieved by this decision may appeal to the 
Superior Court within 30 days of receipt of notice of this decision.  


