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Resolves of 1967, Chapter 75.
Resolve providing for an investigation and study by the consumers’

council relative to the maintenance of centrally located televi-
sion ANTENNAE PROVIDING SERVICE TO HOMEOWNERS BY CABLE.

Resolved, That the consumers’ council is hereby authorized and directed to
make an investigation and study of the problems relating to the establishment of
centrally located television antennae providing individual reception to home-
owners by cable, laws relative to the public regulation of the maintenance thereof
and rates to be charged therefor, and concerning the selection of channels to be
carried over such antennae. Said council shall report the results of its
investigation and study, and its recommendations, if any, together with drafts of
legislation necessary to carry its recommendations into effect, by filing the same
with the clerk of the house of representatives on or before the fourth Wednesday
of January, nineteen hundred and sixty-eight.

Approved June 26,1967.

Note: The Consumers’ Council filed with the Clerk of the House of Representatives
an interim report consisting of 362 pages on January 24, 1968, with a request
for an extension of this study until April 17, 1968.

Resolves of 1968, Chapter 78
Resolve providing for an extension of the filing date of the final report

OF THIS STUDY UNTIL JUNE 15, 1968.
Approved June 12,1968.

Publication No. 515, approved by Alfred C. Holland, State Purchasing Agent.

Cl)e Commontoealit) of Massachusetts

AUTHORITY FOR STUDY.



CONSUMERS’ COUNCIL
State Office Building. Government Center.

100 Cambridge Street, Boston 02202, June 13, 1968.

Hon. William C. Maiees, Clerk, House of Representatives, State House, Boston,
Massachusetts.

Dear Mr. Maiers:—ln accordance with provisions of Chapter
78 of the Resolves of 1968 and its Interim Report of January 24,
1968, (Resolves 1967 Chapter 75), the Consumers’ Council hereby
files the Final Report on the CATV study together with the draft
of legislation necessary to carry its recommendations into effect.

Sincerely yours,

Chairman.

Dermot P. Shea,
Executive Secretary.

Dr. EDWARD R. WILLETT,

Ci)c Commontuealth of Massachusetts

LETTER OF TRANSMITTAL.
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Dr. Edward R. Willett, Northeastern University, Chairman.

Public Members.
Miss Adelaide B. Ball, Newton.
Mr. Frank K. Hirons, Gardner.
Eunice P. Howe, Esq., Brookline.
Mrs. Muriel R. Klein, West Springfield.
Dr. Daniel Ounjian, Tufts University—Medford.
Mrs. Helen Tape O’Donnell, Milton, Rep. the AFL-CIO.
Dr. Richard S. Weckstein, Brandeis University—Waltham.
Dermot P. Shea, Executive Secretary.

Ex-Officio Members.
Hon. Elliot L. Richardson, Attorney General.
Asst. Atty. Gen.Robert L. Meade, Alternate
Hon. Helen P. Ross, Chairman, Public Utilities.
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Hon. Freyda P. Koplow, Commissioner of Banks.
Mr. Robert F, Lovett, Alternate.
Hon. C. Eugene Farnam, Commissioner of Insurance.
Mr. Milton McDonald, Alternate.
Hon. Rocco Alberto, Commissioner of Labor and Industries.
Hon. Genevieve Schiffmacher, Assistant Commissioner, Labor and

Industries.
(The Members of the Council serve without compensation).

MASSACHUSETTS CONSUMERS’ COUNCIL.

MEMBERSHIP.



FOREWORD.
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Since the Consumers’ Council filed its Interim Report on January
24, 1968, it has had a series of study sessions for the purpose of
drafting its final recommendations.

This final report reflects the view of the Council that the public
interest requires that its legislative recommendation must take into
account the future as well as the present possibilities of the CATV
industry, particularly as they affect the cities and towns through-
out the Commonwealth.

On the recommendation of the Executive Secretary, Dermot P.
Shea, the Council retained Attorney Nathan H. David as special
counsel to assist him in the drafting of this report and the
legislative recommendation contained herein.

Mr. David was formerly Assistant General Counsel for the
Federal Communications Commission and is well versed in this
area of law.

The Consumers’ Council at its final study session, on April 4,
1968 voted to commend Attorney Nathan David for his invaluable
service to the Council.

In view of the Attorney General’s opinion (see pages 8-17), it is
imperative that the General Court enact statutory guide lines in
order to protect the public interest.

Chapter 75 of the Resolves of 1967, approved June 26, 1967,
provided for an investigation and study by the Consumers’ Council
relative to the “maintenance of centrally located television anten-
nae providing service to homeowners by cable,” more commonly
referred to as Community Antenna Television or CATV Service.
Under date of January 24, 1968, the Consumers’ Council filed an
interim report on this subject with the request that its study be
extended until April 17, 1968.

In its interim report, the Council discussed the nature of a CATV
system and called attention to a number of the problems involved
in the authorization and operation of such systems in the Com-
monwealth of Massachusetts.

FINAL REPORT.
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Reference was made to the fact that the Federal Communica-
tions Commission had made it clear that it had no desire to enter
into the field of initial authorization of systems, the terms of such
authorization, rates or the extent and quality of CATV service. It
was also pointed out that because of proposals before Congress and
litigation pending before the Federal Courts it was impossible to
predict with assurance the future exact limits of Federal and State
regulatory power over CATV. The Council recommended, however,
that the General Court not delay indefinitely in asserting the
concern of the Commonwealth with the authorization and opera-
tion of CATV systems. It made this recommendation despite an
awareness that either the United States Supreme Court or the
Congress of the United States, or both, might take future action
limiting any regulatory scheme over CATV that may be set up by
the Commonwealth.

The Council was proceeding on the assumption that the self-
limitation on its jurisdiction asserted by the Federal Communica-
tions Commission is valid, that it will ultimately be sustained and
that it will become permanent. It recommended to the General
Court that it adopt the same view. The Council now affirms and
reiterates such previous conclusions and recommendations.

It submits herewith an opinion of the Attorney General of the
Commonwealth on certain legal issues involving existing statutory
authority heretofore relied upon by cities and towns in awarding
franchises or permits to operate CATV systems.

The Council made two other recommendations in its interim
report.

1. It strongly urged that there be a moratorium on the granting or implementa-
tion of CATV franchises or permits by the cities and towns of the Commonwealth
until the Council’s final report was submitted. It now renews this recommendation
and again urges restraint on the cities and towns until the General Court has had
an opportunity to consider the proposal of the Council and to act upon it.

2. The final conclusion and recommendation of the Council was that there
should be governmental regulation of CATV by joint arrangement between the
Commonwealth and its municipalities with primary responsibility for the granting
of any franchise resting with the cities and towns. The Council also adheres to
and reaffirms this conclusion and in implementation thereof it submits herewith a
proposed bill to amend Chapter 166 of the General Laws by adding thereto new
sections 44 through 67. j
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Department of tub Attorney General,

State House, Boston 02133, April 11, 1968.

Dr. Edward R. Willett, Chairman, Consumers’ Council
State Office Building, 100 Cambridge Street,
Boston, Massachusetts 02202.

Dear Doctor Willett:—You have requested my opinion on the
following questions;

“1. Can a city or town, pursuant to G. L. c. 166 or otherwise, grant a
franchise, license, or permit exclusive or otherwise, to a privately held Cable
Antennae Television (CATV) company for the installation and operation of a
Cable Antennae Television (CATV) system?

“2. Does a municipality have any power to regulate rates for Cable
Antennae Television (CATV) as a condition of granting a franchise, license, or
permit?

“3. Does a municipality have a right to share in the profits or receipts of the
operation of a Cable Antennae Television (CATV) system when it has granted
a franchise, license, or permit to a privately held Cable Antennae Television
(CATV) company?

“4. Can the Department of Public Utilities, under existing laws, exercise
regulation over CATV systems?

Your letter describes CATV systems and their operations in
Massachusetts as follows:

Cftc Commontoealtf) of cpassacfnisctts

ATTORNEY GENERAL'S OPINION.

“A CATV system may be described as a facility which receives and amplifies
the signals broadcast by one or more television stations and redistributes such
signals by wire or cable to the homes or places of business of subscribing
members of the public for a fee.

“The heart of a CATV system is the network which connects the antennas
and head-end equipment of the CATV operator with the homes of his
subscribers. This network which is made up of coaxial cables, provides in effect,
a private radio and T.V. spectrum which can be employed to relay signals
entering the system at any point for a vast number of purposes.

"There are 28 municipalities now being served by community antenna
systems in Massachusetts. Twenty-one municipalities have issued permits
where systems have not yet started construction. Three municipalities have
systems that are currently under construction. Many cities and towns have
informed the Council that they have several applications from different com-
panies pending before them.

“While the so-called franchises or permits heretofore granted by local cities
and towns to CATV companies vary considerably in many respects, it has
become apparent that the only statutory legal authority being cited by cities
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and towns in awarding the franchises or permits is General Laws, Chapter 166,
Sections 21 and 25. Using those sections as authority, the municipalities have
been in many instances awarding franchises reserving themselves a percentage
of the annual gross receipts, charging license fees, etc. In addition, some
municipalities have included restrictions or the rates to be charged for the
services. The council is concerned about the existing powers of cities and towns
to award permits under the conditions which have been included in many of
the so-called franchises or contracts. In making its determination and recom-
mendations the Council believes it necessary to clarify the existing powers of
cities and towns in regard to such franchises.”
You have submitted to me certain typical permits, agreements

and ordinances from various communities in the Commonwealth.
Common to all of them is a grant of a license to construct and
maintain certain lines on and under public ways and places. In
addition to the grant, one or more of the instruments that you have
furnished to me require the licensee to maintain the lines in safe
condition, to indemnify the municipality from all claims for
damages resulting from the construction or operation of the lines,
to carry a specified minimum number of television channels, to
serve all users without discrimination, and to serve municipal or
charitable institutions without charge. In one permit there is
established a fixed fee for connection to each residential user. Each
permit is granted for a period of time ranging from three years to
perpetuity. One permit also provides that the permit is exclusive
and that the municipality will not issue any like grant to any other
licensee. Several permits require annual payments from the licensee
to the municipality. Some payments are set at a percentage (3%,
10.15%) of the gross receipts; another payment includes a
minimum annual sum of $l5OO plus $52 for each mile that the
licensee’s facilities occupy in the municipality.

Your first question is framed in broad terms, which do not
specify the particular provisions, other than the grant of an
exclusive right, which may be included in any particular “franchise,
license, or permit.” Nor does your first question specify the details
of any particular CATV system. I can accordingly answer this
question only in very general terms.

So far as any permit merely grants the licensee the right to lay
its television lines under and across public ways or places, G. L. c.
166, §§2l and 25 authorize a municipality to make such a grant.

Section 21 provides:—
“A company incorporated for . . . transmission of television signals, whether

by electricity or otherwise, .
. . may, under this chapter, construct lines for
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such transmission upon, along, under and across the public ways and, subject
to chapter ninety-one, across and under any waters in the commonwealth, by
the erection or construction of the poles, piers, abutments, conduits and other
fixtures, except bridges, which may be necessary to sustain or protect the wires
of its lines; but such company shall not incommode the public use of public
ways or endanger or interrupt navigation.”

“The selectmen may, within their towns, permit telegraph, telephone or
television lines to be laid under any public way or place, and may establish
reasonable regulations for the erection and maintenance of all lines for the
transmission of intelligence by telegraph, telephone or television, or for the
transmission of electricity for light, or for heat or power except for the use of
street railway companies, by every person having authority to place such
structures in or under public ways or places, including all lines owned or used
by said towns. Regulations established by a city hereunder shall be made by
ordinance.”

The authorization in the latter section to “establish reasonable
regulations” relates, it should be noted, only to “the erection and
maintenance” of the lines. It does not extend to the general
operations of the licensee or the type of service that the license is to
furnish to the public. In particular, it does not provide, expressly or
impliedly, for the regulation of rates, or for municipal participation
in the revenues of the licensee. In my judgment, therefore, the
grant of authority in section 25 to establish regulations as confined
to regulations for the protection of public ways and places against
unreasonable impairment or interference and the protection of the
municipality and the public against loss or damage resulting from
the installation, use or maintenance of the licensee’s lines.

Your first question, as indeed all your questions, must be
considered not only with reference to sections 21 and 25 of chapter
166 but also with reference to the so-called Home Rule Amend-

ment to the Massachusetts Constitution. That Amendment, Article
89 of the Amendments, was adopted in 1966 and provided in
section 6:

Section 25 provides:—

“Any city or town may, by the adoption, amendment, or repeal of local
ordinances or by-laws, exercise any power or function which the general court
has power to confer upon it, which is not inconsistent with the constitution or
laws enacted by the general court in conformity with powers reserved to the
general court by section eight, and which is not denied, either expressly or by
clear implication, to the city or town by its charter. This section shall apply to
every city or town, whether or not it has adopted a charter pursuant to section
three.”
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It does not appear, however, that any of the permits that you
have submitted to me as typical of town permits were granted
pursuant to any by-law adopted under section 6. Therefore, au-
thority for those permits cannot be based on the Home Rule
Amendment; and in the absence of any existing applicable town
by-law, I cannot usefully speculate on whether a town could, acting
under the Home Rule Amendment, enlarge its powers beyond those
set forth in G. L. c. 166, §§ 21 and 25. 1

I conclude, therefore, in answer to your first question that G. L.
c. 166, §§ 21 and 25, confer upon towns and cities only very limited
powers, of the nature described above; and that except for those
powers, the towns and cities have no additional powers which they
may legally exercise with respect to granting CATV franchises,
licenses and permits other than such powers, if any, as they may
invoke by proper action under the Home Rule Amendment.

I next consider your second question, relative to municipal
authority to regulate CATV rates. For the reasons already stated,
G. L. c. 166, §§2l and 25 do not authorize such regulation. And,
since action under the Home Rule Amendment does not appear to
have been taken by any town, it would be inappropriate for me to
speculate on whether, and to what extent, a town by a properly
drawn by-law could regulate CATV rates. With respect to cities,
and the possible application of the Home Rule Amendment, it is
impossible to state a generalized conclusion. Your second question
could only be answered after detailed examination of a city’s
charter and the particular rate regulations adopted by the city.

Turning now to your third question, which asks whether a
municipality has “a right to share in the profits or receipts” of a
CATV system, my answer is in the negative. No such right is
contained in G. L. c. 166, §§2l and 25, nor can any such right be
found in the Home Rule Amendment. In fact, I regard that
Amendment as forbidding any such participation. Section 7 of the
Amendment provides in part:

1 No court in any jurisdiction has yet, to my knowledge, undertaken to define
the scope and sweep of the powers conferred upon localities by language like that
in section 6 of the Home Rule Amendment. Prior to adoption of the Amendment
in 1966, no town or city of the Commonwealth could have acted in respect of the
matters set forth in your questions except to the extent that authority to do so
could be derived from specific enactments of the General Court. To what extent
such matters as CATV regulation can now be handled by localities without further
legislation is a difficult question, and one that it is impossible to deal with other
than case by case, taking into account the applicable by-law or ordinance and
agreements involved, and the charter of the particular locality.
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"Nothing in this article shall be deemed to grant to any city
or town the power ... (2) to levy, assess and collect taxes

A tax need not be designated as such in so many words. “The
real character of [a] monetary exaction is the determining factor.”
Eaton, Crane & Pike Co. v. Commonwealth, 237 Mass. 523, 528.
Further, it should be noted that in respect of municipal authority to
assess taxes, the Home Rule Amendment is only declaratory of the
limitations in pre-existing law. “Cities and towns have no inherent
power to levy taxes. They can exercise only those powers to tax
which have been delegated to them by the General Court as the
representative of the Commonwealth.” Duffy v. Treasurer & Re-
ceiver General, 234 Mass. 42, 47. Board of Assessors of Quincy v.
Cunningham Foundation, 305 Mass. 411, 415.

With these principles in mind, I now turn to the question
whether a municipality may require payments from a CATV
licensee. It has been established that “under a power to regulate,
the requirement to take out a license is free from legal objection,
and where a license is lawfully required, a small fee may be
imposed, designed not for revenue, but to cover reasonable ex-
penses incident to the enforcement of the rule.” Warburton v.
Quincy, 309 Mass. 111, 115-116. When, however, a license fee
exceeds this permitted limit, it will be regarded as a tax, and unless
otherwise authorized will be held to be invalid. Commonwealth v.
Stodder, 2 Cush. 562, 571-572. Questions of fact will arise in each
case in the determination of whether the fee is a reasonable expense
incident to enforcement of a regulation, on the one hand, or is a
tax, on the other.

In those CATV licenses that you have submitted to me wherein
the licensee is required to pay a periodic sum to the municipality,
there is nothing to indicate that the payments are required merely
to cover the expense of regulation. In those permits wherein the
payment is simply a percentage of the licensee’s gross receipts,
there is plainly no indication that the expense of regulation bears a
direct and proportional relationship to the gross receipts. In the
city ordinance, referred to above, which requires a fixed payment
for each mile of line in the municipality, there is perhaps a faint
indication of the necessary relationship between the payment and
the expense of regulation, yet the particular ordinance denominates
the payment as a tax, “in lieu of all other city taxes, for the
privilege of using public thoroughfares of the [city] for the purpose
of carrying out this agreement.” It follows that the payment, being
in fact a tax, is beyond the authority of the city to require.
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Your fourth question asks whether the Department of Public
Utilities may, under its present authority, regulate CATV systems.
There being no statute that authorizes direct regulation, the
Department, in my judgment, has no such authority, except to
the extent perhaps that a CATV system may be a part of an
activity such as a telephone or telegraph service that is already and
independently subject to the Department’s jurisdiction. Possibly,
also, the Department may have a measure of indirect jurisdiction
through supervision of the rates that a telephone company may
charge a CATV system for use of the telephone company’s poles
and equipment. Without a full factual record before me, however, I
believe it advisable not to speculate at this time as to whether such
jurisdiction in fact exists, and I intimate no opinion in that regard.
See generally “Federal, State and Local Regulation of CATV—
After You, Alphonse,” Comment, 29 Univ. of Pittsburgh Law
Review No. 1, Oct. 1967, pp. 109, 114-118.

Finally, although your request did not touch on the matter, I
have considered the question whether the Federal Communications
Commission (FCC) has attempted to exercise jurisdiction over
local CATV systems. It appears that the FCC has adopted certain
requirements relative to a system’s obligation to carry local signals
and has placed certain restrictions on duplicating local programs
and bringing in distant signals. (Second Report and Order, 31 Fed.
Reg. 4540, 4548-4562, March 17, 1966). It does not appear,
however, that the FCC has yet asserted jurisdiction over state or
local franchising, or state or local regulation of rates, service or
transmission facilities. I note that litigation over the FCC’s juris-
diction, within its asserted domain, is now pending in two cases
before the United States Supreme Court and is awaiting decision.
United States v. Southwestern Cable Co., cert, granted October 23,
1967, 389 U.S. 911, argued March 12-13, 1968 (36 U.S.L. Week
3364); Midwestern Television, Inc. v. Southwestern Cable Co.,
cert, granted and the case argued on the same dates as the first
case.

Very truly yours,

ELLIOT L. RICHARDSON,
Attorney General.
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Amendment to Chapter 166 (General Laws)

This proposed act amends Chapter 166 which pertains to Tele-
phone and Telegraph Companies, and Lines for the Transmission
ofElectricity by adding 14 sections after section 43.

Proposed new section 44 contains definitions applicable to the
following thirteen sections. The Commission referred to in such
sections is that controlling the Department of Public Utilities
under Chapter 25. The term “issuing authority” is limited to a city
council, board of aldermen or board of selectmen which has been
authorized by a city or town to issue permits under proposed
section 46. “Assign” and “assignment” refer to transfers of direct or
indirect interests in a permit or permittee which during any 12-
month period total as much as 10%. They also include any such
transfer, even though less than 10%, which would result in a
transfer ofactual control over a permit or a permittee.

Proposed section 45 would provide that no person should con-
struct or operate a CATV system without first obtaining a written
permit pursuant to the proposed bill. This section is meant to apply
not only to persons constructing their own systems but also to
persons proposing to render CATV system over facilities of any
other person such as a telephone company. It is left to the issuing
authority to determine whether a permit shall be exclusive or
nonexclusive but each permit must contain a description of the
area or areas to be served, the completion date of the installation of
the necessary equipment, the date service shall be available to the
named area or areas, the maximum rates to be charged and the
term of the permit which may not exceed ten years.

Proposed section 46 requires that permits be applied for on forms
prescribed by the commission which contain questions calculated to
elicit full information as to the background and qualifications of
the principals and ultimate beneficial owners of the system whether
they are its nominal owners or not. The intent of the section is to
compel public disclosure of the true owners of all CATV systems in
the Commonwealth. The form would also contain questions de-
signed to provide the information necessary to complete the data
required to be contained in the permit. The proposed section also
provides that additional areas may be added to the permit upon
supplementary applications or after hearing by direction of the
issuing authority.

DESCRIPTION OF LEGISLATIVE RECOMMENDATION.
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Proposed section 47 contains a series of agreements which each
applicant ■would be required to enter into in executing the applica-
tion form for a permit. Such agreements include the following:

( a ) To avoid all necessary damage and injury in installing, operating and
maintaining its equipment;

(6) To indemnify cities and towns against claims for injury and damage to
persons or property;

(c) To carry insurance in specified amounts insuring the city or town and
itself from claims for personal injury and property damage;.

(d) Not to engage in the sale or repair of television or radio sets;
(e) To provide cable drops and its service to public buildings, as designated

in writing from time to time by the issuing authority;
(/) Upon termination of the permit, to remove its property from public

areas;
(gr) To restore public improvements that are in any way taken up or

disturbed by installation of its system;

(h) Not remove television antennas of subscribers and unless a subscriber
indicates in writing that he does not wish it, to install at no extra charge an
adequate switching device to allow the subscriber to choose between cable and
non-cable reception, it being the intent of this provision that if a subscriber
desires his antenna removed he should be required to have it done by some
third person;

(z) To notify subscribers regularly of transposition of television signals to
different channels and to provide annually a sticker suitable for mounting on
television receivers indicating the fact of such transposition.

(j) To give equal time to legally qualified candidates for public office and to
give fair treatment to controversial issues of public importance, in both of
which areas decisions and opinions of the Federal Communications Commission
under similar rules are to be used as guidelines;

( k ) To post a surety company bond with the issuing authority guaranteeing
(1) completion of installation and operation in accordance with the proposed
schedule, (2) indemnity of the city or town in accordance with previous
sections, (3) satisfactory removal of its system upon termination and (4)
satisfactory restoration of public improvements which are disturbed in the
course of installation; and

(I) To grant subscribers pro rata credits or rebates in the event of
interruptions to service.
Proposed section 48 would require that applications for permits

be granted only after a public hearing held not less than 30 days
after published notice. If there are conflicting applications the
issuing authority is directed to choose the applicant or applicants
which in its opinion would best serve the public interest and it
must issue a public statement in writing containing the reasons for
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its decision. Any hearing required by section 48 may be consoli-
dated with any hearing held pursuant to section 22 of Chapter 166
dealing with permission to install wires and cables.

Under proposed section 49 each permittee would be required to
install its CATV system and to operate it in accordance with
standards to be prescribed by the commission. The commission
would also prescribe forms to be filed annually by each permittee
containing a statement of its revenues and expenses and its
ownership. Such filings would be open to the public.

Under proposed section 50 an application fee of $5OO would be
payable to the city or town and a permit fee of $l,OOO to the
Commonwealth of Massachusetts. Each of these fees would be
required to be paid annually on or before the anniversary date of
the permit during its life.

Proposed section 51 would grant to the commission authority
beginning after three years, to determine the propriety of the rates
of any CATV system after appropriate hearing and to issue an
order binding on the system and the issuing authority.

Proposed section 52 provides for complaints in writing by any
person to be made to the commission or to the issuing authority
and provides further that the issuing authority may revoke the
permit on any of the following grounds:

(a) For false or misleading statements in the original application, in an
application for consent to assignment or in an annual return;

(b ) For failure to file or maintain a bond;
(c) For repeated violation of the equal time provision or the standards of

fairness in treating controversial issues, as determined by the commission;
(d) For repeated failure, as determined by the commission, to maintain

signal quality under the standards specified by it;
(e) For any assignment without consent; and
(/) For repeated violations of any other obligations of the permittee under

the agreement which it filed with its application pursuant to section 47.
Proposed section 53 provides that permits may be renewed by

the issuing authority for additional periods of ten years each. It
further provides that no permit may be assigned without the prior
written consent of the issuing authority. Pursuant to the definition
in section 44, the assignment for which consent is required is any
transfer of direct or indirect interests in a permit or permittee
totaling 10% in any 12-month period and any transfer whatsoever
that would result in a transfer of actual control of a permit or
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permittee. This section provides that consent can be given only
upon a written application in which full disclosure is made of the
background of the proposed transferee and its true ownership. The
section also provides that consent shall be withheld if it appears
that a substantial payment is being made for the permit issued
under the statute.

Proposed section 54 would make it clear that no grandfather
rights are being vested in existing CATV systems in the Common-
wealth. It makes the new statute applicable to the fullest extent
legally possible to all CATV systems authorized or constructed
prior to its effective date. In such cases the section would require
the issuing authority to take prompt steps to insure compliance
with the statute by previously authorized CATV systems.

Under proposed section 55 the commission is given authority to
issue regulations to carry out the purposes of the preceding
sections. It is also directed to make investigations from time to
time whether the statute is being complied with. This section also
would require the commission to report annually to the General
Court on its activities in the CATV field.

Proposed section 56 provides that nothing in the proposed
statute should be construed to bar operation of a CATV system by
any city or town which operates a municipal electric system, but
makes such CATV systems subject to regulation as though pri-
vately owned.

The proposed final section, section 57, contains a separability
clause and provides further that although hearings required by the
proposed statute shall not be subject to Chapter 30A, they must be
publicly held after appropriate notice.
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In the Year One Thousand Nine Hundred and Sixty-Eight.

An Act permitting cities and towns to authorize the instal-
lation AND OPERATION OF COMMUNITY ANTENNA TELEVISION SYS-
TEMS AND FOR THE REGULATION THEREOF.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is to provide for immediate guide-
-3 lines for cities and towns as to their authority to grant
4 permits for the installation and operation of community
5 antenna television systems and for the regulation thereof.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Chapter 166 of the General Laws is hereby amended by
2 adding after section 43 the following sections;—
3 Section JfJf. The following terms shall, in sections 45
4 through 57 have the following meanings, unless the context
5 otherwise requires;—
6 (a) “Commission”, the commission supervising and con-
-7 trolling the department of public utilities under chapter
8 twenty-five.
9 (6) “Person” shall include a natural person and every form

10 of organization incorporated or unincorporated.
11 (c) “Community antenna television system” or “CATV
12 system”, a facility which receives and amplifies the signals
13 broadcast by one or more television stations and redistributes
14 such signals to subscribing members of the public for a fixed
15 or periodic fee, employing wires or cables passing along, over,
16 under, across and upon streets, ways, lanes, alleys, parkways,
17 bridges, highways and other public places, including property
18 over which a community has an easement or right-of-way; it
19 includes facilities which in addition to providing such recep-

-20 tion, amplification and redistribution, are also used to origi-
-21 nate and distribute program material to such subscribers.
22 (d) “CATV operator” or “operator”, a person operating a
23 CATV system.

Cftc Commontuealti) of oiassaciuisetts
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(e) “Issuing authority”, a city council, board of aldermen
or board of selectmen that has been authorized by a city or
town to issue permits under section 46.

24
25
26

(/) “Assign” or “assignment” shall include any transfer,
except by death, of direct or indirect interests in a permit or
permittee totalling ten per cent or more accomplished within
any twelve month period or which would result in a transfer
of control of such permit or permittee.

27
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Section J+s. No person shall construct, commence con-
struction or operate a CATV system in any city or town by
means of wires and cables of its own or of any other person,
without first obtaining as herein provided a written permit
from each city or town in which such wires or cables are
installed or are to be installed. Such permit may by its terms
be exclusive or nonexclusive as the issuing authority may
determine. Each such permit shall contain the following
provisions:
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(a) The area or areas to be served;41
( b) The completion date of the installation of all equip-

ment, wires and cables necessary to serve the named area or
areas;

42
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(c) The date service shall be available to the named area
or areas;

45
46

(d) The maximum rates to be charged to subscribers
and

47
48

(e) The term of the permit, which shall not exceed ten
years.

49
50

Section 46. No such permit or renewal of permit shall be
issued except upon written application therefor to the appro-
priate issuing authority on an application form to be pre-
scribed by the commission. Such form shall set forth such
facts as the commission may prescribe as to the citizenship,
character, and financial, technical and other qualifications of
the applicant to operate the system, and complete informa-
tion as to its principals and ultimate beneficial owners
(including in the case of corporation, all stockholders both
nominal and beneficial, and in the case of unincorporated
associations, all members and ultimate beneficial owners,
however designated) and such other information as the
commission may deem appropriate or necessary. Such appli-
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64 cation shall be signed by the applicant or by a duly autho-
-65 rized person evidence of whose authority shall be submitted
66 with the application. Each applicant shall make full dis-
-67 closure as to the true ownership of the applicant and of the
68 equipment to be employed in rendering service and as to the
69 source of funds for the purchase, lease, rental and installation
70 of such equipment. Each application shall set forth the
71 equipment to be employed, the routes of the wires and cables,
72 the area or areas to be served, the commencement and
73 completion dates of construction of the system and the date
74 service will be actually available to the areas named. Addi-
-75 tional areas to be served may be added to the permit from
76 time to time by subsequent supplementary applications or
77 after hearing by direction of the issuing authority.
78 Section Jfl. Such form shall also require that in the event a
79 permit is issued, the applicant agrees to the following:
80 (a) In installing, operating and maintaining equipment,
81 cables and wires, it will avoid all unnecessary damage and
82 injury to any or all trees, structures and improvements in and
83 along the routes authorized by the issuing authority.
84 ( b ) It will indemnify and hold the city or town harmless at
85 all times during the term of the permit from any and all
86 claims for injury and damage to persons or property, both
87 real and personal, caused by the installation, operation or
88 maintenance of any structure, equipment, wire or cable
89 authorized to be installed pursuant to the permit. Upon
90 receipt of notice in writing from the issuing authority it will
91 at its own expense defend any action or proceeding against
92 the city or town in which it is claimed that personal injury or
93 property damage was caused by activities of the permittee in
94 the installation, operation or maintenance of its system.
95 (c) It will carry insurance in a form and in companies
96 satisfactory to the issuing authority insuring the city or town
97 and itself from and against any and all claims for injury or
98 damage to persons or property, both real and personal,
99 caused by the construction, installation, operation or main-

-100 tenance of any structure, equipment, wires or cables autho-
-101 rized or used pursuant to the permit; the amount of such
102 insurance against liability for damage to property shall be
103 not less than one hundred thousand dollars as to any one
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104 person and two hundred thousand dollars as to any one
105 accident and against liability for injury or death to persons
106 not less than one hundred thousand dollars as to any one
107 person and three hundred thousand dollars as to any one
108 accident.
109 (d) It will not engage directly or indirectly in the business
110 of selling or repairing television or radio sets.
11l (e) It will provide cable drops and its service within the
112 areas authorized by the permit at no cost to public schools,
113 police and fire stations, public libraries and any other public
114 buildings at any time designated in writing by the issuing
115 authority.
116 (/) Upon termination of the period of the permit or of any
117 renewal thereof by passage of time or otherwise, it will
118 remove its supporting structures, poles, transmission and dis-
119 tribution systems and other appurtenances from the streets,
120 ways, lanes, alleys, parkways, bridges, highways and other
121 public places in, over, under or along which they are installed
122 and will restore the areas to their original condition; if such
123 removal is not completed within six months of such termina-
124 tion, the issuing authority may deem any property not
125 removed as having been abandoned.
126 (g) Whenever it may take up or disturb any pavement,
127 sidewalk or other improvement of any public way or public
128 place, the same shall be replaced and the surface restored in
129 as good condition as before entry as soon as practicable. If
130 the permittee fails to make such restoration within a rea-
131 sonable time, the community may fix a reasonable time for
132 such restoration and repair to be made by written notice to
133 the permittee and upon the failure of the permittee to comply
134 with the schedule specified, the community may cause proper
135 restoration to be made and the expense of such work shall be
136 paid by the permittee upon demand by the community.
137 (h) It will not remove any television antenna of any
138 subscriber or proposed subscriber and in the event a sub-
139 scriber already has an antenna installed, it will at no extra
140 charge offer to him and maintain an adequate switching
141 device to allow the subscriber to choose between cable and
142 non-cable reception, unless the subscriber affirmatively indi-
143 cates in writing that he does not desire such device.
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(i) Whenever it transposes any television signal from the
channel on which it was originally broadcast so that it is
received on a different channel on the receiving sets of
subscribers, it will at least monthly call the attention of
subscribers in writing to such transposition and at least
annually provide them with a sticker suitable for mounting
on television receivers indicating the fact of such transposi-
tion.
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(;) If it permits any person who is a legally qualified
candidate for any public office to employ the facilities of its
system to originate and disseminate political campaign
material, it will afford equal opportunities to all other such
candidates for that office to use such facilities on the same
terms. If it permits its facilities to be used to originate and
disseminate any views concerning a controversial issue of
public importance, it will afford reasonable opportunity for
the presentation over its facilities for the presentation of con-
trasting points of view. In the construction and application of
the provisions of this subsection (j), decisions and opinions of
the Federal Communications Commission under similar pro-
visions of the Communications Act of 1934, as amended, and
of policies established by the Federal Communications Com-
mission pursuant to that Act, may be used as guide lines.
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(k ) Before commencing construction or in the event con-
struction has been commenced or completed prior to the
effective date of this section, within thirty days of such
effective date, it will submit to the issuing authority a bond,
with corporate surety satisfactory to such authority, in a
penal amount set by such authority, based on the cost of the
system, the condition of which shall be:
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(1) the satisfactory completion of installation and opera-
tion of the system in accordance with the schedule proposed
in the application and in accordance with subsection (a) of
this section forty-seven;
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(2) the indemnity of the city or town in accordance with
subsection (b) of this section forty-seven;
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(3) the satisfactory removal of its system in accordance
with subsection (/) of this section forty-seven; and
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(4) the satisfactory restoration of pavements, sidewalks
and other improvements in accordance with subsection (g) of
this section forty-seven.
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(I) In the event its service to any subscriber is interrupted,
it will grant such subscriber a pro rata credit or rebate.

185
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Section I+B. No application under section forty-six shall be
granted except after a public hearing. Public notice of the
filing of each application and of a hearing date within not less
than thirty days of the filing of the first such application,
shall be given in a newspaper of local circulation by at least
two advertisements not less than a week apart placed and
paid for by the applicant after advance approval of the form
of such advertisements by the issuing authority. In no case
shall any application be acted upon by an issuing authority
within thirty days of the first of such advertisements. In the
event more than one application is filed in any city or town,
the issuing authority shall choose that applicant or those
applicants which in its opinion will best serve the public
interest. The issuing authority shall issue a public statement
in writing containing the reasons for its decision. Any hearing
required by this section may be consolidated with any hear-
ing held pursuant to section twenty-two of this chapter.
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Section 49. Each permittee shall install its CATV system
and maintain the quality of the signals transmitted over its
system to its subscribers in accordance with standards to be
prescribed by the commission. Each such permittee shall also
file annually with the commission and with the issuing
authority on forms to be prescribed by the commission a
statement of its revenues and expenses and its ownership.
Such completed forms shall be kept in a file open to the
public.
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Section 50. No application for a permit to operate a CATV
system or for renewal or assignment of such a permit shall be
considered by an issuing authority unless it is accompanied
by an application fee of five hundred dollars payable to the
city or town. No permit shall be issued hereunder until the
proposed permittee has turned over to the issuing authority a
fee of one thousand dollars payable to the Commonwealth of
Massachusetts. Similar fees shall be paid annually on or
before the anniversary date of the permit during its life. No
additional application or permit fees shall be required of
applicants or permittees hereunder but they shall be liable for
all other ordinary and usual applicable business, franchise,
property, income and other taxes.
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Section 51. At any time after the expiration of three years
from the effective date of sections forty-four through fifty-
seven, the commission shall have authority, after appropriate
hearing, to determine the propriety of the rates to be charged
to subscribers by any CATV system and to issue an appro-
priate order which shall be binding on the CATV operator
and the issuing authority.
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Section 52. Complaints by any person as to the operation
of any CATV system may be filed in writing with the
commission or with the issuing authority, each of which shall
within ten days forward copies of such complaints to the
other. Any permit issued hereunder may after hearing be
revoked by the issuing authority on any of the following
grounds:
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(a) For false or misleading statements in, or material
omissions from, any application submitted under sections
forty-six or fifty-three or any annual return under section
forty-nine ;
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( b ) For failure to file and maintain a bond under section
forty-seven (k) or to maintain insurance under section forty-
seven (d);
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(c) For repeated violation, as determined by the commis-
sion, of commitments of a permittee under section forty-
seven ( j) ;
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(d) For repeated failure, as determined by the commission,
to maintain signal quality under the standards provided for
in section forty-nine;
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(e) For any assignment without consent in violation of
section fifty-three;
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(/) For repeated violations of other obligations of the
permittee under section forty-seven except for subsection (;)

or of the terms of its permit.
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The determinations of the commission provided for in
subsections (c) and (d) may be delegated by it to its staff
but such determination shall be transmitted to an issuing
authority by the commission.
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Section 53. Any permit issued hereunder may be renewed
by the issuing authority for additional periods each not to
exceed ten years. No initial or renewed permit may be
assigned without the prior written consent of the issuing
authority. Such consent shall be given only upon a written
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application therefor on forms to be prescribed by the com-
mission. Such forms shall set forth such facts as the commis-
sion may prescribe us to the citizenship, character, and
financial, technical, and other qualifications of the proposed
assignee to operate the system, and complete information as
to its principals and ultimate beneficial owners (including in
the case of corporations, all stockholders both nominal and
beneficial and in the case of unincorporated associations, all
members and ultimate beneficial owners however designated)
it being the intention hereof that each assignee shall make
full disclosure as to its true ownership and as to the source of
the funds to be used for the purchase and operation of the
system. The application for consent shall contain such other
information concerning the consideration to be paid and
other matters as the commission may deem appropriate or
necessary and shall be signed by the applicant and by the
proposed assignee or by persons duly authorized, evidence of
whose authority shall be submitted with the application. In
no case shall the consent of an issuing authority to an
assignment be given when it appears from the application or
from subsequent investigation or otherwise that the consid-
eration being paid in the proposed transaction includes a
substantial payment for the permit issued hereunder.
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Section 5J+. Sections forty-four through fifty-three hereof
shall to the fullest extent legally possible apply to all CATV
systems authorized or constructed prior to the effective date
hereof. In any case in which prior to such effective date
arrangements have been entered into between a city or town
and an operator by means of contract, ordinance, by-law or
otherwise which are inconsistent with the provisions of sec-
tions forty-four through fifty-three, the issuing authority
shall take steps promptly and in any event within ninety
days to insure compliance with such provisions.
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Section 55. The commission may issue such regulations as
it deems appropriate to carry out the purposes of sections
forty-four through fifty-four. The commission shall have the
authority to mediate between cities and towns and after
appropriate notice and hearing to make a final decision, in
the event of conflict in the exercise of jurisdiction to autho-
rize or regulate CATV systems. The commission shall from
time to time investigate whether the provisions of sections
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forty-five through fifty-four and the agreements required by
section forty-seven are being complied with and any cases of
noncompliance shall be reported by it to the issuing au-
thority. The commission shall make a report annually to the
general court on all of its activities pursuant to such sections
and on such investigations.
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Section 56. Nothing in sections forty-four through fifty-five
shall be construed to bar operation of a CATV system by any
city or town which pursuant to section thirty-four of chapter
one hundred and sixty-four is engaged in the business of
distributing electricity but such operation shall be subject to
such sections forty-four through fifty-five as if the system
were privately owned and operated.
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Section 57. If any provision of sections forty-four through
fifty-six or the application thereof to any person or circum-
stance is held invalid, the remainder of such sections and the
application of such provision to other persons or circum-
stances shall not be affected thereby. No hearing provided for
in or required by any such section shall be subject to chapter
thirty A but all such hearings shall be publicly held after
appropriate notice.
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