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Commoncumitt) of Jttassacljusctts.

Of f ic e  of th e  Attorney Gen era l , 
B oston, May 16, 1904.

Honorable Albion F. Bemis, Chairman, Committee on Metropolitan
Affairs.

D e a r  S i r , — The Committee on Metropolitan Affairs has 
requested my opinion upon the constitutionality of House 
Bill No. 1192, entitled “ An Act relative to the payment of 
tolls in the East Boston Tunnel.”

This bill is intended to amend St. 1897, c. 500, § 17, 
which authorizes the construction of the East Boston Tunnel, 
and contains the provision that upon the completion of the 
tunnel, the Rapid Transit Commission shall execute a lease 
thereof in writing to the Boston Elevated Railway Com
pany, for a term expiring twenty-five years from the date of 
the passage of the act, at an annual rental equal to three- 
eighths of one per cent of the gross receipts for each year 
ending September 30th, of all lines owned, leased or oper
ated by the corporation, to be paid to the city of Boston on 
or before the last day of November in each year, which 
rental shall be in full compensation for the exclusive use of 
said tunnel by said corporation, its sub-lessees, successors 
or assigns. The company may sublet upon such terms and 
Conditions as may be agreed upon by the commission and 
the corporation, or in case of disagreement, as shall be 
determined by the Board of Railroad Commissioners.

The material part of the section is as follows : —■
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“ Said city shall collect from each person passing through 
said tunnel in either direction a toll of one cent: provided, 
however, that if in any year ending on the thirtieth day of 
September the receipts from such tolls, together with the 
rental above provided for, amount to a sum so in excess of 
the interest and sinking fund requirements of said bonds for 
that year that the board of railroad commissioners is of 
opinion that the toll may be reduced, said board shall on 
petition of ten citizens of said city establish such reduced toll 
for the period of one year from the first day of January next 
ensuing, as will in its opinion yield an amount sufficient to 
meet, with said rental, said interest and sinking fund require
ments for that year ; or said board may altogether discontinue 
such toll when it is of opinion that such rental alone is sufficient 
to meet said requirements; but any such reduction shall be 
carried into effect by a provision for the sale of tickets, and 
the cash fare shall continue to be one cent. The whole 
amount of such tolls and of said rentals is hereby pledged 
to meet the principal and interest of the bonds issued to pay 
for the construction of said tunnel or tunnels, and this 
pledge shall be expressed on the face of such bonds as one 
of the terms thereof: provided, however, that after such tolls 
have been discontinued if said rentals shall for any year 
ending on the thirtieth day of September yield an amount 
more than sufficient to meet the interest and sinking fund 
requirements of said bonds for such year such excess over 
said requirements shall be regarded as general revenue of 
said city. In case in any year the rentals and tolls above 
provided for shall not yield a sufficient amount to meet said 
interest and sinking fund requirements the compensation 
received by said city under section ten of this act shall be 
applied so far as may be necessary toward meeting such re
quirements. Said corporation shall be the agent of said 
city to collect such tolls under such arrangements as shall be 
agreed upon by said city and said corporation, or in case of 
disagreement, as shall be determined by the board of rail
road commissioners.”

House Bill No. 1192 amends this section by striking out 
the provision above quoted with regard to the collection by
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the city of a toll of one cent, to be collected from each per
son passing through the tunnel in either direction, and 
enacting in place thereof the following : —

‘ ‘ Said city shall set aside from the compensation received 
by said city under section ten of this act a toll of one cent 
for each person passing through said tunnel in either direc
tion.”

Section 10, herein referred to, provides that the Boston 
Elevated Bailway Company may establish a maximum toll 
or fare of five cents, which sum shall not be reduced by the 
Legislature during the period of twenty-five years from and 
after the passage of this act, and further provides for a pay
ment as compensation for the privileges therein granted and 
for the use and occupation of the public streets, squares and 
places by the lines of elevated and surface railroad owned, 
leased and operated by the corporation, of an annual sum, 
the amount of which is to be determined by the amount of the 
annual dividend paid in each year, as therein provided. 
“ The above sum shall be paid into the treasury of the Com
monwealth and distributed among the different cities and 
towns in proportion to the mileage of elevated and surface 
main track reckoned as single track which is owned, leased 
and operated by said corporation and located therein.”

The question submitted is whether or not the change made 
by House Bill No. 1192 is unconstitutional as impairing 
obligations of contract.

A consideration of the statutes above referred to in my 
opinion clearly shows that no obligation of contract subsist
ing between the Commonwealth and the Boston Elevated 
Railway Company is impaired or affected by the proposed 
amendment, and the bill, if unconstitutional, must be so by 
reason of the existence of a contract between the city and 
the purchasers of the bonds referred to in sections 17 and 
18, which is impaired by its provisions.

The first question to be determined, therefore, is whether 
or not such a contract exists. Section 17 provides that the 
city shall collect a toll of one cent from each person passing 
through the tunnel in either direction, and for an annual 
rental of three-eighths of one per cent of the gross annual
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earnings of the corporation, the amount received from both 
these sources being pledged to meet the principal and inter
est of bonds issued to pay for the work of constructing such 
tunnel. This pledge is expressed upon the face, and forms 
one of the terms of each of such bonds and, in my opinion, 
constitutes a valid contract between the city and the bond
holders, the obligations of which cannot be impaired by any 
subsequent legislation.

The second question to be considered is whether the change 
proposed to be made by House Bill No. 1192 is an impair
ment of the obligation created by this contract.

I t is to be observed that the pledge above referred to is 
obviously designed to alford security for the full and timely 
payment of the principal and interest of the bonds issued to 
pay for the work of constructing the tunnel by specifically 
devoting a certain income to that purpose. If the income 
as assigned exceeds the amou'ht necessary, the surplus may 
be treated as the general revenue of the city of Boston. If, 
on the other hand, the specified sources are not sufficient to 
provide the necessary sum, a third source of income is made 
available, namely, the income received by the city as com
pensation for the use of the public streets, ways and places, 
under the provisions of section 10. If, after experiment, 
it appears to the Board of Railroad Commissioners that the 
rental alone is sufficient to meet the requirements for prin
cipal and interest of the bonds issued by the city, they may 
discontinue the toll in the case of tickets issued by the Ele
vated Railway Company for passage through the tunnel, 
though cash fares must still be paid in the same amount by 
passengers.

House Bill No. 1192 in effect abolishes one source of in
come, viz., the tolls, and provides that the amount which 
would have been furnished to the city from such tolls shall 
be payable out of the compensation received by the city 
under section 10. This may or may not diminish or mate
rially affect the sources of income available as security for 
the bonds issued, since the amount received as compensation 
under section 10 by the city may or may not be sufficient to 
provide for all deficits which may exist from year to year
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in the rental, the significant effect of the provision being 
to abolish the tolls entirely. This, in my judgment, consti
tutes a material interference with and impairment of the 
obligation of contract between the city and the bondholders 
created by section 17. If the effect of the proposed legisla
tion were merely to substitute one security for another of 
equal value, it would be, if compulsory, objectionable on 
constitutional grounds; if the compulsory substitution be 
to provide a security of less value than the original, or one 
of a lower grade, it’ certainly conflicts with constitutional 
requirements.

It is forcibly argued by those in favor of House Bill No. 
1192 that the change suggested is merely one of bookkeep
ing, transferring the liability to pay the amount due as 
tolls from the general public to the city of Boston, and 
designating the sum from which it is to be drawn, and that 
as regards the bondholders, the contract is not in any respect 
affected.

It appears, however, upon careful consideration, that the 
change is more material than the petitioners admit.

Section 17 provides a scheme for meeting the interest and 
sinking fund requirements of the bonds issued which involves 
the setting aside of a certain fixed and definite income as it 
accrues, and dedicating and appropriating the same directly 
and in specie, to meet the bond obligations; and further 
provides that the tolls paid by the public shall be discon
tinued upon certain contingencies set forth by the Board of 
Railroad Commissioners. This scheme and these conditions 
may well have been, and in my opinion were, considerations 
of weight with those intending to purchase bonds, when 
coupled with the distinct pledge that the receipts from such 
sources should be set aside for meeting the obligations of the 
bonds, and for this reason the conditions prescribed are 
material to the contract and formed a consideration for the 
purchase of the bonds.

The adjudicated cases upon this subject seem clearly to 
recognize the principle that the power of taxation as it ex
isted at the time when the contract was made, becomes a 
part of the contract, and, if necessary, can be availed of by
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the creditor under such contract without regard to subse
quent legislation. Hoffman v. City o f Quincy, 4 Wall. 535. 
Mails County Court v. United States, 105 U. S. 733, 738. 
Mobile v. Watson, 116 U. S. 289. In these cases the power 
to tax was the general power of taxation vested in a munici
pality, and the courts, in substance, held that if under sub
sequent changes in the method of taxation and in the classes 
of property to be taxed the income derived from such taxa
tion was insufficient to meet the requirements of the contract, 
the obligation of contract was impaired to the extent of the 
deficiency thus created. Where a special tax levy or a 
special fund raised by taxation is made security for the pay
ment of contract obligations, the creditor may insist upon 
payment from that source, notwithstanding the repeal of the 
law by which it was established. Seibert v. Lewis, 122 
U. S. 284, 290. Nelson v. St. Martin’s Parish, 11 U. S. 
716.

A contract of this character is discussed in Louisiana v. 
Pillsbury, 105 U. S. 278, at pp. 287, 288 : —

“ These provisions, until the bonds were accepted, 
were in the nature of proposals to the creditors of the 
old city, of the municipalities, and of Lafayette. The 
State in effect said to them : The city will give these 
bonds, running for the pei’iod designated, and drawing 
interest, in exchange for your demands; and as security for 
the payment of interest, and the gradual redemption of the 
principal, the city shall annually, in January, levy a special 
tax for that purpose to the amount of $650,000. The pro
visions were designed to give value to the proposed bonds 
in the market of the country, and necessarily operated as an 
inducement to the creditors to take 'them. When the bonds 
were issued and taken by the creditors, a contract was con
summated between them and the city as fully as if all the 
provisions had been embodied as express stipulations in the 
most formal instrument signed by the parties. On the one 
hand, the creditors surrendered their debts against the 
former municipalities; and, on the other hand, in considera
tion of the surrender, the city gave to them its bonds, 
which carried the pledge of an annual tax of a specified
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amount for the payment of the interest on them, and ulti
mately of the principal. The annual tax was the security 
offered to the creditors ; and it could not be afterwards 
severed from the contract without violating its stipulations, 
any more than a mortgage executed as security for a note 
given for a loan could be subsequently repudiated as form
ing no part of the transaction. Nearly all legislative con
tracts are made in a similar way. The law authorizes 
certain bonds to be issued, or certain work to be done upon 
specified conditions. When these are accepted, a contract 
is entered into imposing the duties and creating the liabil
ities of the most carefully drawn instrument embodying the 
provisions. Yan Hoffman v. City o f Quincy, 4 Wall, 535 ; 
Hartman v. Greenhow, 102 U. S. 672 ; People v. Bond, 10 
Cal. 563; Brooklyn Park Company v. Armstrong, 45 N. Y. 
235.”

The case now under consideration appears to be identical 
in principle with those decisions which deal with a specific 
source of income appropriated to the discharge of the obliga
tion incurred under the contract; and there are a number of 
decisions which deal with facts substantially like those under 
discussion.

In Liquidators v. Municipality, 6 La. Ann. 21, an act of 
Legislature was passed in the state of Louisiana to provide 
for the payment of the debts of a municipal corporation, 
which authorized the creation of a sinking fund which was 
to be deposited and to be applied as specified in the act. 
In cases where creditors, acting thereunder, had surrendered 
the evidences of their debts and received new bonds, for the 
payment of which the fund was pledged, it was held not 
competent for a subsequent Legislature, in providing for 
the payment of the corporate debts, -to give a different des
tination to the sinking fund by changing the depositary of 
the fund, such change being held to be an impairment of the 
obligation of the contract. In Fazende v. City o f Houston, 
34 Fed. Rep. 95, where a municipal corporation, under an 
ordinance authorized by its charter, issued bonds to provide 
for erecting a market-house, and agreed in the bonds that 
the revenue from the market should be devoted to the pay
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ment of the interest on the bonds and to the formation of 
a sinking fund for their redemption, it was held that the 
city could make no other disposition of such revenue. So 
in Brooklyn Park Company v. Armstrong, 45 N. Y. 235, 
where bonds were issued by a municipality to raise funds 
for the payment of lands for a park, and the lands were 
specifically pledged for such payment, it was held that a 
subsequent act of Legislature authorizing a sale of such 
lands, free of trust and of existing: liens under the original 
act, could not be sustained, such act being an impairment 
of the obligation of contract. See also Dillingham v. Hook, 
32 Kan. 185. In City o f St. Louis v. Shields, 52 Mo. 351, 
the facts were substantially like those now before me. The 
court held that upon the repeal of a statute which author
ized the city of St. Louis to raise money, by the issue of 
bonds, for harbor improvements and the construction of 
wharves, and established a wharf tax upon all real estate 
in such city, which, together with the revenue derived 
from the wharves after completion, was pledged to meet 
the payment of interest and to provide for the establish
ment of a sinking fund for the redemption of the bonds, 
no contractional relation existed as between the city and the 
state, and no obligation of contract was impaired by such 
repeal. It is to be observed, however, that the bondholders 
were not before the court, and it is intimated in the opinion 
that were ‘ | the bondholders asking for a protection of their 
rigdits and showing: that the collection of their debts was 
impaired, a different case would be presented; ” and in 
Gilman v. Sheboygan, 2 Black (U. S.), 510, to the same 
effect the bondholders were not before the court.

I am therefore of opinion that in so far as House Bill No. 
1192 is designed to change the conditions and scheme of 
payment, and the obligations to secure the same under which 
the bonds issued to pay for the construction of the East 
Boston Tunnel were sold, and which formed a consideration 
in such sale, it is unconstitutional.

Yours very truly,

HERBERT PARKER,
Attorney- General.


