
SENATE .... No. 31.

Senate Feb. 6, 1885.

The Special Committe to whom was referred the petition
of George A. Collins for the seat as Senator from the
Second Essex Senatorial District, now occupied by William
Cogswell, having met the parties and heard their evidence
and the arguments of counsel, submit the following

The said district comprises the city of Salem and the
towns of Marblehead, Peabody, and Lynnfield.

The petition alleged, and it was not disputed, that the
vote for Senator at the annual State election was declared
as follows :

For George A. Collins, 3,693
William Cogswell, 3,665
J. A. Osborn, 384

giving said Collins a plurality of 28 votes; that upon the
petition of said Cogswell, under the provisions of sec. 31
of chap. 299 of the Acts of 1884, a recount of the votes
cast in the city of Salem was had, resulting in a gain of
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forty-five for Cogswell and a loss of eight to the petitioner,
giving said Cogswell a plurality of twenty seven votes and
reversing the result as at first declared.

The petition asked for a recount and alleged as reasons
therefor, that in Marblehead, Peabody and Lynnfield, cer-
tain votes cast for the petitioner were not counted at all, or
were erroneously counted for Cogswell or for Osborn, and
that votes hearing the name of the petitioner were counted
for Cogswell; that sundry votes illegally cast were counted
for Cogswell, and that in the town of Lynnfield there was
illegal voting.

O O

No evidence whatever was offered in support of these
allegations, and at the final hearing they were withdrawn.

It was admitted that the result as declared by the hoard
of aldermen of Salem was correct, and that no evidence
had been offered tending to show that the result of the count
as declared in the towns of Marblehead and Lynnfield was
incorrect.

The petitioner rested his case upon the method adopted
by the selectmen of Peabody for counting the votes, and
upon the justice of his request for a recount in the remain-
der of the district, the partial recount having reversed the
result as declared at the election.

Relative to counting the votes in Peabody the following
was submitted by the counsel of the parties as an

Agreed Statement oe Facts.
“ Early in .the afternoon the selectmen and town clerk

unanimously agreed that it was advisable to remove the bal-
lots from the box and proceed to a count. The ballots were
removed, and Mr. Preston of the board of selectmen and
Mr. Poor of the same board and also town clerk proceeded
to sort the votes. The manner of sorting was as follows :

All the straight tickets of each party were put by them-
selves in separate boxes, and all the scratched tickets of all
parties were put in one box. After proceeding with sorting
the tickets in the manner above described for awhile, Mr.
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Preston began to count the ballots sorted and Mr. Poor con-
O

tinned sorting.
Mr. Preston, in counting, examined each ticket and verified

the sorting done by himself and Mr. Poor; he then counted
the tickets into separate packages, putting the number in
each package on the back of the outside ballot of that pack-
age, and gave the same to Mr. Poor, who copied and added
the numbers so given him by Mr. Preston. The straight
tickets were nearly counted at the close of the polls at quar-
ter past four, the other three selectmen attending to the
check-list in the meantime. After closing the polls Mr.
Preston opened the box containing the scratched tickets, and
proceeded to read each name on all the tickets taken from
the box. As he read the name of a candidate one of the
tellers made a mark against the name read on a slip of paper
prepared for that purpose, and the marks set against the
names of each candidate were added to the regular vote for
that candidate by the selectmen before the vote was declared.
Some of the tellers were members of the board of select-
men. The whole board were engaged in the business of the
count after the polls closed.

“Peabody is a town of more than six hundred voters.
The names checked, votes cast, and the number registered
by the ballot-box agreed.”

The sitting member holds his seat by virtue of a certifi-
cate issued by the Governor and Council, from the returns
made by the officers required by law to make them. Prima
facie, his title to the seat is good, and he should not be
disturbed or annoyed in his possession of it for frivolous
reasons.

It is a well settled principle, that in the absence of any
proof or evidence of fraud in the acts of the selectmen, or
of illegalitv in the manner of calling, holding or conductingo •/ o 7 . o O
the meeting at which the election is held, or in the manner
of ascertaining the result, unless the petitioner shows a
reasonable ground for supposing an error in the count, a
recount should not be granted.

From the Agreed Statement and other evidence the com-
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mittee are satisfied that the sorting and counting of the votes
cast at the election in Peabody were carefully done.

All the selectmen participated in it, and although it ap-
pears that the actual counting was done by only one man,
he was the person selected by the board for the purpose, and
he was undoubtedly fit and competent for the duty. There
is no evidence that the votes cast for Senator were not
counted in the same careful manner as those cast for the
other officers, and the Committee see no reason to doubt the
accuracy of the result.

The statute says the sorting and counting shall be done by
the selectmen. No arbitrary rule can be laid down for their
guidance. Different boards will adopt different methods,
and the presumption is that as a rule each board will follow
the plan which can be relied on for accuracy.

As to the claim that a recount of the votes cast in the
towns in the district should be granted because a partial
recount was had under the law, the committee feel that the
statute wisely provides fora recount in cities in certain cases
and not in towns, and that a recount should be granted in
a case like this, only for the reasons that one would be
granted in a district composed wholly of towns. The fact
that a recount of a portion of a district has been made by a
tribunal provided by law for the purpose, in the absence of
any doubt of the accuracy of the returns of the other
portion of the district, is no reason for granting the peti-
tion.

The committee are aware that in a case similar to this,
that of Kimball v. Tilton (House Doc. 92, 1878), a recount
was granted. But in that case the committee seem to have
utterly disregarded the principles that have guided other
committees, and the views of a dissenting member em-
phatically enunciating some of these principles are ap-
pended to the report.

In view of the frequency of petitions of disappointed
candidates for recounts, often relying only on the good
natures of committees to afford them one more chance, and
wasting much valuable time of the Legislature, the com-
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mittee feel that the case cited is not a safe precedent to fol-
low, and that the principle on which recounts should be
granted should be rigidly adhered to.

The committee recommend that the petitioner have leave
to withdraw.

Mr. Naphen of the committee, while substantially agree-
ing with the majority as to the facts, is unable to concur in
the conclusions.

A. E. SCOTT,
For the Committee.
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