
No. 310.

Senate
The Joint Committee on the Judiciary, to whom was

referred the petition of Prentiss Cummings relative to an
investigation to ascertain whether the Boston & Albany
Eailroad Company had divided among its stockholders,
withoutconsideration paid, the stock purchased of the Com-
monwealth under the provisions of chapter 121 of the Acts
of 1882; and, if so, whether such action is in accordance
with the true intent and legal import of said Act; and
further, for such action and legislation as may be necessary
and proper in the premises, having attended to that duty,
report as follows :

On the first day of April, 1882, the Boston A Albany
Eailroad Company, in accordance with the provisions of
chapter 121 of the acts of said year, received from the Com-
monwealth 24,115 shares of the stock of said road, at the
rate of $l6O per share, and gave in exchange $4OO in money
and $3,858,000 in 5 per cent, bonds, payable in 20 years
from said date. From that time to September 27, 1883, the
corporation held that stock and declared no dividends upon
it, but declared dividends upon all the stock held by private
stockholders at the rate of $8 per share annually, or 8 per
cent, on the par value of the shares. On said September
27, at a meeting of the directors held in Boston, the follow-
ing vote was passed :
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Voted, “That the treasurer be authorized to distribute to pri-
vate stockholders of record at the close of business on the 27th
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day of September, 1883, one share for every ten shares held by the
respective stockholders other than this corporation ; and to issue to
holders of less than ten shares assignable certificates for fractional
rights, convertible into stock at the rate of one share for every ten
rights, if presented at the treasurer’s office on or before the twen-
tieth day of December, 1883, in lots of ten or multiples of ten;
the purpose of this vote being to distribute to the private stock-
holders 17,588 shares out of the 24,115 shares of the capital stock
which were purchased from the Commonwealth of Massachusetts.”

All of said shares of stock so to be distributed not having
been called for within the time named, the directors, on De-
cember 27, 1883, passed the following vote :

Voted, “ That the treasurer may, with the consent of the finance
committee, issue certificates of stock for fractional rights under the
vote of September 27, 1883, distributing stock to the stockholders
when presented in lots of ten or multiples of ten, and pay after

December 31, 1883, such dividends thereon as the holders would
have been entitled to if the record title to such shares had been
completed before November 30, 1883.”

At the time of the hearing before your committee all but
seven of the 17,588 shares to be distributed under said votes
had been received by the several stockholders, and two quar-
terly dividends of $2 per share have been declared on the
stock so taken. This distribution of stock was gratuitous,
no consideration being paid the corporation therefor. The
corporation has established no sinking fund to meet the pay-
ment of principal or interest of the bonds received by the
Commonwealth, but the interest on such bonds is paid, as
dividends are paid, out of the earnings of the road. In the
annual report of the road for the year ending September 30,
1883, no mention is made of this distribution of stock. The
market value of the stock of said road is now, and since the
purchase from the Commonwealth has been, about $lBO per
share. It further appeared that said corporation is consoli-
dated with a railroad corporation owning a road in another
State,

If the above described action of the corporation is legal,
it is manifest that a similar distribution of the 6,527 shares
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purchased of the Commonwealth and still held by the corpo-
ration would also be legal.

It is the well-settled policy of this Commonwealth to hold
to a strict accountability railroad and other similar corpo-
rations which are chartered for the accommodation of the
public; and in particular to prevent what is ordinarily
known as “ stock watering.” The reason of this prohibition
is, that it is unjust to compel the public to pay dividends on
stock which costs the holder less than its par value; and
also to prevent such corporations from covering up the true
amount of dividends received by stockholders on their invest-
ment.

It is also true as a general proposition that such corpora-
tions can only divide their earnings among their stock-
holders. They cannot, without authority of the legislature,
so divide their capital, unless the corporation be dissolved
and its affairs wound up according to law. Among other
statutes bearing upon the subject is section 61 of chapter
112 of the Public Statutes, which is as follows ;

“If a railroad corporation, without authority of the general
court, increases its capital stock beyond the maximum fixed in its
act of incorporation or in conformity to this chapter, or declares a
stock dividend, or divides the proceeds of the sale of stock among
its stockholders, or issues certificates of stock when the par value
of the shares so issued is not first paid in cash to its treasurer, all
certificates so issued shall be void, and its directors shall be liable
to a penalty of one thousand dollars each, to be recovered by in-
dictment in any county where any of them resides ; but if adirector
proves that before such issue he filed his dissent in writing thereto
with the clerk of the corporation or was absent and at no time
voted therefor, he shall not be liable. If a railroad corporation
owning a railroad in this Commonwealth and consolidated with a
corporation in another state owning a railroad therein, increases
its capital stock, or the capital stock of such consolidated corpora-
tion, except as authorized by this chapter, without authority of the
general court, or without such authority extends its line ofroad, or
consolidates withany other corporation, or makes a stock dividend,
the charter and franchise of such corporation shall be subject to be
forfeited and to become null and void.”
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Counsel for the road contended at the hearing, that the
distribution of stock made by it was not within the prohibi-
tion of this section, or any provision of law; and if it were,
that the clause in the act of 1882, to the effect that after the
purchase from the Commonwealth the road should “ hold
and dispose of said shares of stock as its absolute property”
amounted to legislative authority for such distribution.
Without expressing an opinion as to the law upon these
points, your committee call attention to the following con-
siderations as showing the practical effect of such gratutious
distribution. The Boston & Albany road for many years
has paid a regular 8 per cent, dividend, and as its report for
the year ending September 30, 1883, showed unappropriated
surplus earnings amounting to $2,798,795.17, it is not un-
fair to assume that dividends to the usual amount are not
likely to be discontinued for the present. The interest on
the $3,858,400 paid the Commonwealth at 5 per cent.,
amounts annually to $192,920.00, which is exactly the same
as an 8 per cent, dividend on the 24,115 shares of stock pur-
chased from the Commonwealth. It is therefore clear, that
while the road held this stock, as it did, without paying
dividends upon it, no additional burden was imposed upon
the public; and if dividends had been so paid, it would be a
mere form of book-keeping, and those dividends would still
belong to the corporation and would exactly pay the interest
on such bonds ; and it is equally' clear that after the stock is
distributed as stated, the earnings, and therefore the public,
have to pay the dividends thereon, and the interest on the
bonds besides. If on the other hand the road had disposed
of this stock by sale in the market, the proceeds of such sale
would have furnished an ample sinking fund to meet the
interest on these bonds, and the principal when it matures,
and thus have protected the public from any additional bur-
den ; and the same would be true if such proceeds were in-
vested or used by the road in any usual and judicious man-
ner. After the gratuitous distribution of the stock, it no

longer formed an offset for the bonds for which it was ex-
changed ; and whether the letter of the law bo violated in
this case or not, it is clear that this transaction has led to
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the same practical result as an ordinary stock dividend or any
other form of stock watering.

Bat independently of the question whether the provisions
of this statute have been violated, your committee further
call attention to the effect of this transaction upon the rights
of the Commonwealth. The Acts of 1867, Chap. 270, Sec-
tion 17 (the charter of the road), provide as follows :

“The Commonwealth may, at anjr time, purchase of the Boston
and Albany Railroad Company its road and all its franchise,
property, rights and privileges, by paying therefor such sum as will
reimburse it the amount of capital paid in to the several corpora-
tions composing it, and to the Boston and Albany Railroad Com-
pany, with a net profit thereon of ten per cent, a year from the
times of the payment thereof by the stockholders of said corpora-
tions, respectively, to the time of purchase.”

A similar provision, applicable to all railroad corporations,
will be found in the Public Statutes, Chapter 112, Section 7.

It thus appears that railroad companies sustain a certain
fiduciary relation towards the Commonwealth. They hold
their property absolutely in a certain sense, but they hold it
subject to the general laws, and subject to the specific right
of the Commonwealth to purchase at a fixed price ; and, in
the opinion of your committee, such companies cannot law-
fully, without express authority, give away or waste their
property. The question then is whether these shares of
stock were property of the company which would be of
value to the Commonwealth if the road should be pur-
chased.

The legal effect of section 17 of the Acts of 1867 referred
to has never been passed upon by the courts, but the com-
mon opinion has always been that the Commonwealth, if it
should purchase, would take the property of the road sub-
ject to its debts; and would discharge its obligation by pay-
ing the corporation a sufficient sum to reimburse the stock-
holders the amount of their original investment with an
annual profit of ten per cent.; or, in other words, that the
stockholders are to receive that amount net after all the
debts of the corporation are discharged or assumed. If that
be the true construction, and this distribution of stock bo
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valid, the Commonwealth, on the purchase of the road and
its property, would lose the value of the bonds it now holds,
and the stock, or the proceeds of the sale of it, would not
be in the treasury of the company to make good that loss.

The counsel of the corporation at the hearing argued that
the true construction of the statute required the Common-
wealth, on the purchase of the road, to pay the par value of
the shares and ten per cent, interest, and that the corpora-
tion therefrom would pay all its debts, and divide the
balance among its stockholders. That construction, if cor-
rect, would lead to some very singular results, but would
not save the Commonwealth from loss, because in that case
the Commonwealth in taking the property of the road would
neither get the proceeds of the sale of this stock nor the
stock itself with its rights to the final dividends.

In reaching these conclusions the committee have not taken
into account the question whether the Commonwealth, in
purchasing the road under the provisions of the statute, would
have the benefit of lawful dividends to stockholders, because
counsel for the corporation did not undertake to justify its
action on that ground, and it is safe to assume that the road
would resist such construction of the law, and for the further
reason that the same principle might not be held applicable
to this extraordinary distribution of stock, as to ordinary
dividends from profits, chapter 72, section 14, acts of 1831,
and chapter 153, section 6, acts of 1832. It also may be
questioned whether the Commonwealth would have the benefit
of any excess of dividends over ten per cent., more par-
ticularly if the aggregate of all the dividends made should
exceed ten per cent, a year; and it is impossible to say
beforehand that there will not be such excess when the road
is purchased.

As showing how the stock and the bonds in question were
entered in the books of the company, and certain other facts
pertaining to the case, your committee give the following
extracts from the annual reports of said road to the railroad
commissioners :
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REPOET OP THE BOSTON & ALBANY RAILROAD COMPANY FOR
THE YEAR ENDING SEPT. 30, 1881.

f7.875.285 51
5,688,412 14
2,186,873 87

Total income,
Total expenses (including taxes),
Net income, ....

75,000 00Rentals,
470,000 00

1,600,000 00
Interest on funded debt,
Dividends declared (8 per cent.),
Balance for the year (surplus),
Balance at commencement of year,
Balance Sept. 30, 1881 (surplus),

41,873 37
2,546,665 54
2,588,538 91

Balance Sheet, Sept. 30, 1881.
Assets.

Cost of road, $24,368,716 50
Cost of equipment, . . .

. 8,145,400 00
Springfield & North-Eastern Railroad, 439,064 92
Lands in Boston & Worcester,. . . 119,678 96
Lands in South Boston flats, . .

. 175,098 22
Stock of West Stockbridge Railroad, 13,000 00

475,485 00Stock of Hudson River bridges,
528,736,443 60Total permanent investments,

Cash, $429,010 65
Bills receivable, ..... 300,000 00
Doe from agents and companies, . . 365,163 82
Materials and supplies, . . 654,181 15
Trustees improvement fund, . . . 799,532 94

Total cash assets, . . . . 2,547,888 66

Total assets, . . ■. . . . . . $31,284,332 16

Liability

Capital stock, $20,000,000 00
Funded debt, ,000,000 00
Unfunded debt, 896,260 31
Profit and loss balance, 2,588,538 91
Improvement fund, 799,532 94

Total liabilities, $31,284,332 16
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For the Year ending Sept. 80, 1882.

Total income, 17,790,373 44
5,600,990 77
2,189,382 67

Total expenses (including taxes),
Net income,
Rentals, 75,000 00
Interest on funded debt, 566,450 00
Dividends declared (on all stock except

that exchanged with the State for 5 per
cent, bonds under act of 1882), 8 per
cent., 1,503,550 00

Balance for the year (surplus), 44,382 67
Balance at commencement of year, 2,588,538 91

2,632,921 58Balance Sept. 80, 1882 (surplus),

Balance Sheet, Sept. 30, 1882.

Assets.

Cost of road, $24,3 8,716 50
Cost of equipment, 3,145,400 00
Lands in Boston and Worcester, . . 119,678 96
Lands in South Boston flats, 175,098 22
Stock of West Stockbridge Railroad, 13,000 00
Stock of Hudson River bridges, 475,485 00
Stock of Boston & Albany Railroad, 3,858,400 00
Stock of Springfield & North-Eastern R.R. 439,064 92

532,594,843 60Total permanent investments,

Cash, $879,799 03
800,000 00
365,163 82
401,337 28
799,532 94

Bills receivable,
Due from agents and companies,
Materials and supplies,
Trustees improvement fund,

Total cash assets, .... 2,745,833 07

Total assets, $36,340,676 67

Liabilities

Capital stock, ......$20,000,000 00
Funded debt, 10,858,000 00
Unfunded debt, 1,050,222 15
Profit and loss ijalance, .... 2,632,921 58
Improvement fund 799,532 94

Total liabilities, $35,340,676 67
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For the Year ending Sept. 30, 1883

Total income, $8,539,875 88
6,158,904 07Total expenses (including taxes),
2,880,971 81Net income,

75,000 00Rentals,
662,900 00Interest on funded debt,

Dividends declared (8 per cent.) on all
stock except that exchanged with the
State under Act of 1882, for 5 per cent.
bonds, 1,407,100 00

Balance for the year (surplus), . . 286,971 81
Balance at commencement of year, after

deducting $70,098.22 for loss on South
2,562,823 36Boston flats,
2,798,795 17Balance Sept. 30,1883 (surplus),

Balance Sheet Sept. 30, 1883.

Cost of road, ......$24,368,716 50
Cost of equipment, 8,145,400 00
Lands in Worcester and Boston, . . 119,678 96
Springfield and North-Eastern Railroad, 438,358 28
Newton and Highland Branch, . , 411,400 00411,400 00
Stock in West Stockbridge Railroad, . 13,000 00
Stock in Hudson River bridges, . . 475,485 00
Stock in Boston and Albany Railroad, . 3,858,400 00

Total permanent investments, . . $32,830,438 74

Cash, . $658,316 34
Bills receivable, 310,000 00
Due from agents and companies, 365,163 82
Materials and supplies, . . . 437,105 85
Trustees improvement fund, . . . 811,134 00

535,412,158 75Total assets,

Liabililie.
Capital stock, $20,000,000 00
Funded debt, 10,858,000 00
Unfunded debt, 944,229 58
Profit and loss balance, 2,798,795 17
Improvement fund, 811,134 00

Total liabilities, 412,158 7

Counsel for the road stated at the hearing that it was in-
tended that the stock so distributed should take the place of
the surplus earnings of the road, and be charged in their



10 [May,BOSTON & ALBANY R. R. CO.

books against the profit and loss account. No such intention
appears in the votes passed, nor was any evidence submitted
to your committee that the road had taken any action bind-
ing it to such a course. In the returns for 1883, above
given, the road only mentions the regular 8 per cent,
dividends, in answer to the inquiry as to the amount of
dividends declared during the year; and the value of the
stock distributed amounts to $2,814,080.00 at $l6O per
share, which exceeds the surplus or profit and loss account
by $15,284.83. As has been stated, the market value of
the stock at the time of distribution was considerably higher
than $l6O per share, thus increasing the discrepancy. But
apart from these considerations, there is this material differ-
ence between a distribution o'f stock, and its equivalent in
money, that the former is expected to pay future dividends,
and thus “ waters ” the capital in a sense which is not true
of a money dividend. It is an additional and weighty
reason why distribution of stock in place of cash dividends
should not be allowed, if by so doing a road can avoid mak-
ing a return of such distribution to the railroad commission-
ers, and thus conceal its profits from the public. Railroads
are great public highways for travel and transportation, and
companies are chartered with the right to take toll from the
public; and the laws governing them are, and ought to be,
very different from those relating to mere money-making
corporations. Sound policy requires that such companies
should be allowed to make such profits, and only such profits
as will induce the investment of sufficient capital to secure
the accommodation of the public; and for this reason the
public have a right to demand that the affairs of such com-
panies be managed with economy, and the capital, whether
in the form of stock or funded debt, be kept as small as
possible consistently with such accommodation, and repre-
sent only actual investments, and that there be no conceal-
ment of dividends actually received by stockholders; and
because the public have such rights our legislature has
passed the system of laws respecting such companies which
now exists in this Commonwealth. In fact, it may well be
doubted whether other than money dividends would bo in

accordance with the spirit of our laws, if for no other
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reason than that that is the only form in which the Common-
wealth and the public would know with certainty the value
of such dividends, even if stated in the annual returns.

The returns above given, showing that this stock was
carried in the books of the company among its permanent
investments, indicate that it was regarded by the company
as capital. It was paid for, not out of earnings, but by in-
curring a funded debt, which is a virtual increase of capital;
and it is difficult to avoid the conclusion that this stock, as
held by the road, wT as in its nature capital, and the gratuitous
distribution of it a stock dividend, not merely in form but in
substance. The inquiry then becomes pertinent whether
such distribution was authorized by the Act of 1882.

Your committee have made such investigation as they
could, and find no evidence that any unusual disposition of
this stock was in fact contemplated by the legislature of 1882,
when the act of that year was passed. Still that act author-
izes the road to “ hold and dispose of said shares of stock
as its absolute property,” and the true import of that language
must be determined by rules of law; among others, by con-
sidering the purpose of the act in which it occurs, its
connection therein, and the general laws and policy of the
Commonwealth. The entire section in which it is used is as
follows:

“ The treasurer of the Commonwealth shall assign to the Boston
& Albany Railroad Company all the shares of the capital stock of
said corporation which are owned by the Commonwealth or which
belong to funds over which said Commonwealth has exclusive con-
trol, in exchange for bonds of said corporation, such as are herein-
after described, at the rate of one hundred and sixty dollars in
such bonds at their face value for each share of stock, and there-
upon said corporation shall hold and dispose of the shares of stock
so assigned to it as its absolute property.”

The language thus employed is analogous to that of the
habendum clause of a conveyance, and is used to make clear
the effect of an assignment by an officer of the Common-
wealth of property, some of which merely belonged to funds
which the Commonwealth controlled. Counsel for the road
stated that another object aimed at was to keep the stock
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alive for the purpose of taxation. Does this language, then,
import anything more than that the assignment and exchange
authorized should amount to a conveyance to the road of
what in common parlance is known as an absolute title, with
the power to hold such stock uncancelled and convey a good
title to a purchaser ? Does it authorize the corporation to hold
or dispose of said shares of stock in any other manner than
it may lawfully hold and dispose of its other corporate prop-
erty? In other words, is the Act of 1882 to be construed as
releasing this particular property from the control of the
general laws of the Commonwealth, and from the specific
right of the Commonwealth to acquire at a fixed price all the
property of the road ?

In the opinion of your committee these questions should
be answered by the courts of the Commonwealth. They
therefore recommend the passage of the accompanying
Resolve.

This report was drawn by Mr. Cummings. The commit-
tee add, that although he was the petitioner, he was such
from no private interest, but as a matter of form to avoid a
possible point of order.

For the Committee,

EDWARD P. BORING.
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In the Year One Thousand Eight Hundred and Eighty-four.

RESOLVE

Concerning the Distribution by the Boston & Albany Rail-
road Company among its Stockholders of Certain of the
Shares of its Stock received from the Commonwealth.

Resolved, That the Attorney-General be and ho hereby is
directed to institute appropriate legal proceedings in the
name of the Commonwealth, in the Supreme Judicial Court,
against the Boston & Albany Railroad Company, and such
other parties as may be necessary, to annul and render void
the distribution among its stockholders of certain of the
shares of the stock of said company received from the Com-
monwealth under the provisions of chapter one hundred and
twenty-one of the Acts of the year eighteen hundred and
eighty-two, and to render void and of no effect the certifi-
cates of stock issued by said company whereby such distri-
bution was effected, and such as shall be necessary to the
due enforcement of the laws and protection of the rights of
the Commonwealth and of the public, and said court may
administer such remedies as are suitable and proper; and
the Attorney-General is further directed to cause such fur-
tner action respecting said matter to be taken in the courts
of the Commonwealth as shall seem to him advisable and the
public interests may require.

(Eommomocaltl) of iftassadjusctts.








