
No. 367.

Executive Department
Boston, June 3, 1884.

To the Senate and House of Representatives :

There has been laid before me a bill authorizing the
city of Boston to build a pile structure in Charles River,
and, as it does not receive my approval, I return it to
the Senate, in which it originated, for reconsideration.

The bill gives to the city of Boston without payment of
money or compensation of any kind a perpetual right to
occupy with a pile structure an area of tide water lands
in the Charles River, lying between the new Warren
Bridge and the bridge of the Fitchburg Railroad Com-
pany, containing 26,932 square feet, and having a market
value at the price recently received by the Commonwealth
for similar grants in the immediate vicinity (seventy-five
cents per square foot) of $20,199. Other estimates fix a
much larger sum as its real value. This area is described
in the bill as “ flats,” by which term might be understood
land lying between high and low water mark and ordi-
narily belonging to the owner of the adjacent shore; but
all of this area, as will appear by reference to official
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charts of Charles River, is below low water mark and out-
side the harbor line established by law. It covers, in
fact, the main deep-water channel of the river, and the
entire area is tide-water land, the title of which is in the
Commonwealth.

Under section 3 chapter 313 of the acts of 1864 and
section 3 chapter 122 of the acts of 1865 as modified by
chapter 8 of the resolves of 1872, the receipts from sales of
public lands and flats, not specifically appropriated, are
pledged to the credit of the Troy and Greenfield Railroad
sinking fund, and all receipts under section 16 of chapter
19 of the Public Statutes are paid into this fund. The
need of securing all practicable additions to this fund to
provide for the payment of the debt at its maturity is so
clear and urgent that I forbear to enlarge upon it by way
of argument in this connection.

Under ordinary grants of this character the Public Stat-
utes, chapter 19, sections 14 and 16, require not only com-
pensation to be made for tide water displaced, but the
payment into the treasury by the grantee, for the rights
and privileges granted in the laud of the Commonwealth,
of such sums of money as the governor and council shall
determine to be just and equitable. An exception is made
if the grant is to a city, town or county for a bridge con-
stituting a part of a public highway; and under this ex-
ception the city of Boston has lately occupied, without
payment, for the new Warren Bridge over the Charles
River an area of square feet of tide-water land of
the Commonwealth in excess of the area occupied by the
old bridge, the market value of which, at the price already
stated, would be $35,640.

The legislature has also in special cases made gifts of
public land for other public uses. More than two-fifths
of the Commonwealth’s lands on the Back Bay were thus



1884.] 3SENATE —No. 367

devoted to public avenues, streets and ways, and nearly
one-seventh of the residue reserved for sale has been
donated to the city of Boston and to public institutions.
It has been the custom in making such gifts to define the
public uses for which the land was granted, and, expressly
or by implication, to forbid the appropriation to other
uses. By chapter 222 of the acts of 1880, for example,
land on the Back Bay was donated to the city of Boston
for a public library, but on the express condition that the
land should be used only for that purpose, and that all the
citizens of the Commonwealth should have free access to
the library. By a still more recent statute, chapter 219
of the acts of 1883, the free use of certain land of the
Commonwealth was granted to the town of Florida for
public schoolhouse purposes, to continue so long as the
land was used for such purposes and no longer.

It may be said to be the settled policy of the Common-
wealth that the public lands are not to be granted for other
than public purposes, except upon fair and reasonable
compensation, and that in donating portions of the public
domain without such compensation for public uses, the
uses should be clearly defined in the grant. It would be
difficult to justify any other system of dealing with the
public lands of the Commonwealth.

The bill under consideration is open to the objection
that it gives a perpetual right to occupy with a structure
a valuable tract of public land, not only without compensa-
tion, but without prescribing any public or other use to
which it shall be appropriated. There is no restriction
which precludes the use of the structure for purposes of
gain, trade, business or profit, or any other purpose for
which private property may be used. And taken in con-
nection with the provisions of chapter 140 of the acts of
1883, this bill might serve to perfect an absolute title, or
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lay the foundation to a claim for such a title to the land
in question, so that it could be conveyed by the city to
private parties for the purposes of trade or business. The
second section exempts not only from all liability to pay
for the grant under chapter nineteen of the Public Statutes,
but as well, with a single exception, from all the provis-
ions of that chapter, giving a general supervision and
control over structures in the tide waters of the Com-
monwealth. No reason appears for such exemption. Be-
sides, it can hardly be considered improbable that at some
future time the parcel of land described in the bill, or
some portion of it, may be required for the widening of
Warren Bridge, or for some other public use.

In the absence of any apparent public exigency for this
donation of land, another serious objection to the bill is
the probable injury to the Charles River and to the harbor
of Boston''which this additional obstruction mav cause.tu v

By reference to the report of the harbor and land commis-
sioners for 1882, it will be seen that they declare that the
location and character of the numerous bridges and other
structures which encumber the mouth and throat of the
Charles River have always been considered as seriously
objectionable and hurtful to the navigation interests of
Boston and the other cities and towns on its banks. The

gross amount of piling between the pier lines on either
side of the river from its mouth to the West Boston
Bridge is already more than forty acres. A recent survey
has shown that serious shoaling has occurred all along
this section of the river, and that the tidal currents of the
river and harbor are injuriously affected. The location of

the structure proposed in the bill is especially objectiona-
ble, because, as already stated, it extends across the deep
water of the main channel of the river at or near its nar-

rowest part. If the highway and railroad bridges which
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cross the river are to be regarded as necessary obstruc-
tions, the importance of preserving the open water spaces
between these bridges from further encroachment cannot
be too strongly urged. Pressure has been and is likely
again to be made for the occupation of these spaces for
business purposes. The bill proposes to close one of
them, and could hardly fail to be urged as a precedent for
closing others.

Large sums of money have been expended by the Com-
monwealth, and much larger sums by the United States,
for the improvement and preservation of Boston Harbor.
Obstructions like that contemplated in this bill have been
uniformly protested against by those having official charge
of these works on the part of the State and the national
governments. It must be manifestly unwise for the legis-
lature to sanction further obstructions of this nature
except upon a clear and controlling public exigency,
which does not, in my opinion, appear from any of the
provisions of the present bill or from the undisputed facts
bearing upon the question under consideration.

GEO. D. ROBINSON.








