
No. 9.

Senate

The Committee on Returns of Senatorial Votes, to whom
was referred the petitions of John B. Whitaker and John
W. Cummings, each claiming to have been elected Senator
in the Second Bristol District, have duly considered the
same, and report as follows :

At the election for Senator in the Second Bristol District,
6,137 votes were cast for Senator in said District; of these,
John B. Whitaker had 2,917, John W. Cummings had
2,917, Joseph W. Osborne had 290, and all others 13, as
appeared from the returns from said District, and there was
declared to be no choice.

At the hearing the only matters in dispute were relative to
4 votes cast in the city of Fall River in said District.

John B. Whitaker, the Republican candidate for Senator
in said District, claimed that a vote cast by Samuel Sumner
in Ward 6 for said Whitaker, which was rejected by the
ward officers and by the mayor and aldermen in a recount
made by them on Nov. 9, 1882, should be counted ; and
that a vote cast by one William Isherwood for John W.
Cummings, the Democratic candidate for Senator in said
District, which was counted by said ward officers and by
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said mayor and aldermen, should not be counted, because
said Isherwood was of foreign birth, and had not been
naturalized.

On the other hand, said John W. Cummings claimed that
said Sumner’s vote should not be counted, because it was
not upon one ballot, and because it was put in a common
envelope instead of the statute envelope, and because the
envelope was not sealed.

Said Cummings also claimed that the vote of John T.
Graham, which was cast in Ward One for said Whitaker, and
which was counted for him, should be rejected, for the
reason that said Graham was not a voter in said ward, and
bis name was not on the check list of said ward.

Said Cummings also claimed that a vote cast in Ward
Five by Edward Mitchell for said Whitaker, and counted for
him, should be rejected, because said Mitchell’s name was
not upon the check list of said ward.

It appeared in evidence that Samuel Sumner was a legal
voter in Ward Six, that he was duly registered, and his name
was upon the check list of said ward.

That said Sumner went to the ward-room, obtained a
Regular Democratic ticket, and with a pencil erased all the
names therefrom except that of Benjamin F. Butler for
Governor, and procured a Regular Republican ticket on
which was the name of John B. Whitaker for Senator, Sec-
ond Bristol District, and erased therefrom the name of
Robert R. Bishop for Governor, and retaining all the other
names thereon, including that of John B. Whitaker for
Senator, Second Bristol District, and folded the two tickets
thus erased and put them in a colored envelope, but not the
one prescribed by the Public Statutes,'chap. 7, and endorsed
on said envelope his name and street on which he resided,
to wit: “ Samuel Sumner, 51 Canal Street,” and deposited
the same in the ballot-box.

It did not appear that Sumner asked for the statute en-
velope, or that the warden notified him that the envelope
used by him was not the right kind, or gave him any informa-
tion about the matter.

Neither did it appear whether the envelope was sealed at
the time it was deposited in the box, or not. The vote was
not challenged.
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The Public Statutes, chap. 7, sect. 1, provides that in the
election of national, State, district and county officers, the
same shall be voted for on one ballot.

The committee qre of the opinion that this provision of the
statute is directory, “ and as there could be no doubt of the
intent of the voter, and no uncertainty as to the whole num-
ber of ballots cast,” the fact that it was on two separate
pieces of paper does not invalidate it. Report of Election
Cases in Massachusetts, page 648.

The same chapter of the Public Statutes, sect. 12, pro-
vides that no vote shall be received by the presiding officers
at any election provided for in this chapter, unless presented
for deposit in the ballot-box by the voter in person, in a
sealed envelope, or open and unfolded so that such officers
can know that only one ballot is presented. Section four of
the same chapter provides for supplying voters with self-
sealing envelopes, and that such envelopes shall be of uni-
form size and color, and bear the arms of the Commonwealth,
and that no other envelopes shall be used at the polls.

When the envelope system was first adopted, chap. 226,
Acts of 1851, the statute contained an express provision
that a vote deposited in*any other manner, than in a statute
envelope and sealed, should not be counted. But when this
act was amended, making it optional with the voter to use
the envelope or not, that provision was stricken out from
necessity, but the provision could readily have been modified
so as to apply to all ballots cast in any other than the
statute envelope, but it was not done.

A recent act of the legislature, incorporated in the
Public Statutes, chap. 7, sections 14, 15 and 16, after
describing the size of the ballot, kind of paper, color of ink,
size of type used in printing the same, and providing a
penalty for any violation in these respects, expressly provides
that any want of conformity in these particulars shall not
authorize the refusal to receive or count any such ballot.

There is no warrant for rejecting a ballot cast in such an
envelope unless the statute expressly provides for doing so,
or unless, when all the legislation upon the subject, now in
force, is taken together, such intention becomes apparent.

There is no express provision of law for rejecting a ballot
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cast in an ordinary envelope ; and when the present statutes
upon the subject of elections, the manner of conducting the
same, and the method of obtaining the will of the electors
through the ballot-box, are examined, it becomes evident
that it is not the design of the statutes to nullify the will of
the voter in such manner.

Under our statutes ballots are to be counted, although
different from the statute size, and although upon several
pieces of paper, when the letter of the statute requires them
to be on one; and in case of several ballots for the same
person found in one envelope, one of them shall be counted,
although it is unlawful for the voter to deposit more than
one. It seems, therefore, to be contrary to sound reason
and the spirit of our statutes and the judicial and legislative
construction of them, to hold that a ballot cast in good faith
and without fraud by a legal voter, who has complied with
all the provisions of law which entitle him to deposit his
ballot, should be rejected because it was deposited in the
ballot-box in a common envelope instead of the one pre-
scribed bv the statute.

Again, it was the duty of the warden to have refused
the ballot, and directed the voter to use the statute
envelope.

But no such duty was performed by that officer, in this
case ; and to refuse to count a vote thus ignorantly deposited
by a voter, would open the door to gross frauds on the part
of election officers, who might intentionally let and en-
courage voters to deposit their ballots in such envelopes, in
order that they might be rejected in the count, and thus
materially affect the result in the interest of one party or the
other.

There was no evidence as to whether the envelope was
sealed or not when it was deposited. The only evidence
upon the subject was that it was unsealed when it was taken
out of the box by the counting officers.

The presumption is, till the contrary appears, that the
envelope was sealed when it was deposited. Report of
Election Cases of Massachusetts, page 644.

The Committee are therefore of the opinion that none of
the grounds presented for rejecting the Sumner vote are
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tenable, and that it should be counted for John B. Whit-
aker.

It further appeared in evidence from the warden, that
one William Isherwood entered the ward-room of Ward
Five, and approached the ballot-box to deposit his ballot,
that his name was called and checked, and he had his hand
over the box, with the ballot in his hand, when his right to
vote was challenged by United States Supervisor James
Crowther: that Isherwood dropped the vote just as he was
challenged: that the vote fell on the edge of the box, and
hung part in and part out of the box; that the warden
asked him if he still insisted upon the right to vote, and he
answered in the affirmative, whereupon the warden took up
the ballot, having the name of John W. Cummings on it for
Senator, and made the following endorsement thereon, to
wit:
“ Isherwood, William, challenged by Supervisor James

Crowther for being an illegal voter.” And the warden then
put the ballot into the box, and this ballot was counted for
John W. Cummings.

Isherwood was arrested immediately by the United
States marshal, and carried to Boston

It was claimed that Isherwood was born in England,
and had not been naturalized. James Crowther testified
that he knew him, and that he had not been in this country
three years at thd time he voted. United States Marshal
George Low testified that after his arrest, and while on

the road to Boston, Isherwood told him he had not been in
this country three year:

It also appeared that efforts had been made to find Isher-
wood, and bring him before the Committee to testify ; but he
could not be found, and John W. Cummings testified that
he was frightened, and kept out of reach. His naturalization
papers were not produced

Isherwood was duly registered, and his name appeared
upon the check-list of Ward Five

Judge McCrary, in his Treatise on American Law of
Elections, section 294, says: “It seems to be quite well
ettled that where one who is alien born has voted at an

election, the law presumes that he has been naturalized until
the contrary is shown.
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“ But,” he adds, “ the very great difficulty of proving that
a person has not been naturalized, would seem to require
that slight proof ought to be sufficient to shift the burden.
Thus, if it be shown that he claimed that aliens had the
right to vote, or if he had made declarations or admissions
to the effect that he had not been naturalized the
presumption that such a voter was duly naturalized ought to
be regarded as so far overcome as to require the party seek-
ing to sustain his vote to produce affirmative evidence of his
naturalization.”

In the light of this principle the Committee are of the
opinion that the vote of Isherwood should be rejected.

As to the vote of John T. Graham, it appeared that
Graham had lived in Ward Tavo, and that previous to the
assessment of taxes for 1882 he moved to Ward One; that
he was assessed in both wards, and when he Aveut to pay
his taxes, Avas told that his tax in Ward One Avould be abated.

It also appeared that Graham’s name had been on the
check-list of Ward One, and Avas stricken off from that list
on the Monday afternoon prior to election. His name Avas

on the check-list of Ward Tavo, and he Avas entitled to vote
in that Avard.

On election day Graham Avent to the ward-room of Ward
One, obtained a Regular Republican ticket, on which was the
name of John B. Whitaker for Senator for the Second Bristol
District, and procured a statute envelope, put this ballot
into it, sealed it and endorsed his name on the envelope, and
deposited it in the ballot-box forWard One, and the warden
checked his name, although it Avas stricken off the list by

two lines drawn through it with a pen. This ballot Avas
counted, both by the Avard officers and the aldermen, in the
recount for John B. Whitaker.

The Public Statutes, chap. 7, sect. 9, provides for a list
if the qualified voters for each voting precinct, and also

expressly provides that no person shall Arote at an election
Avhose name has not been previously placed on such list, and
the Supreme Court has held that such regulation “ is highly
reasonable and useful, calculated to promote peace, order
and celerity in the conduct of elections, a and as such tt
facilitate and secure this most precious right to those avlio art
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by the constitution entitled to enjoy it,” and that it is a valid
and binding law, “ to which both voters and presiding offi-
cers at elections are authorized and bound to conform.”
Capen vs. Foster, 12 Pick. 492.

And further, Graham was not a resident of the ward in
which he voted, and had no more right to vote there or
have his name put on the voting list of that ward than a
qualified voter of Beverly has to vote in North Hampton.

Your Committee are of the opinion that Graham’s vote
should not be counted.

As to the vote of Edward Mitchell, it appeared that he
voted in Ward 5, and put the ticket on which was the name
of John B. Whitaker for Senator, Second Bristol District,
into a statute envelope, sealed it, and wrote his name on the
envelope and deposited it in the ballot-box of that ward.

It appeared that Mitchell’s name was not upon the check-
list of that ward, nor upon the list of any ward in the city
of Fall River, and it was not claimed that he asked to have
it put on any check-list.

This vote was counted for John B. Whitaker by both the
ward officers and the aldermen.

The Committee are of opinion that Mitchell’s vote should
be rejected upon the same ground as Graham’s.

The result of the Committee’s findings are as follows, to
wit: From the vote of John B. Whitaker, as returned, to
wit: 2,917, take the votes of Graham and Mitchell, which
leaves 2,915, and add the vote of Sumner, which makes Whit-
aker’s vote, as it should stand, 2,916.

From the vote of John W. Cummings, as returned, to
wit: 2,917, take the Isherwood vote, which leaves Cum-
mings’ vote as it should stand, 2,916, and the result is a tie.

Your Committee therefore report that there was no choice
in the election of Senator in Second Bristol District.

The Committee therefore report that the petitioners have
leave to withdraw, and recommend the adoption of the
accompanying order

EDWARD P. LOPING,
WALTER N. MASON,
CHARLES A. SAYWARD,

Committee.
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Ordered, That the President of the Senate he directed, in
accordance with the Twenty-Fourth Article of the Amend-
ments of the Constitution, to issue a precept for an election
to fill the vacancy in the Second Bristol Senatorial District.
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