
SENATE No. 177.

Senate March 30, 1883.
A minority of the Committee on the Judiciary, to whom

was referred the message of His Excellency the Governor,
returning to the Senate, with his objections thereto in writ-
ing, a bill allowing the Somerville Wharf and Improvement
Company two years further time in which to organize, dis-
sent from the report of the majority, and beg leave to sub-
mit the following

KEPOET;

Whether the legislature has been careless or negligent in
its work upon this bill, or upon others, is a question which
the body may pass upon if it chooses. It is fair to say,
however, that the bill in question being a,private one, passed
this body without discussion, and that His Excellency merely
adverted to this and asked the Senate to reconsider the bill.
The recommendation of the Committee as to subsequent
action to be taken in censuring His Excellency, will be met
when the occasion requires.

This report will endeavor to deal with the question now
before the Senate, and with the objections of the Governor,
to sustain him if right, and to act fairly and honorably with
the report of the majority and with the Senate.
If to state correctly facts and law, founded upon the best of

authority, constitutes “ errors, mistakes and blunders” on the

(Hommcmujcaitl) of illassadjusctte.

MINORITY REPORT.
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part of the Governor, then the minority of the Committee
will agree with the criticisms of the majority upon the veto ;

but until such a definition is accepted as true, the minority
ask to be considered as dissenting from the position taken by
the majority. It will be the endeavor of the minority to
point out that the “ errors, mistakes and blunders ” have been
made by the majority of the Judiciary Committee and not
by His Excellency.

The majority of the Committee have taken up much space
to reply to the suggestion of His Excellency that “ it is a
fact which might excite curiosity that this bill comes from
the Committee on Mercantile Affairs.” The Governor has
not in his message intimated any desire to interfere with the
action of the legislature 11)5011 matters within its jurisdiction.
It is pleasant to know, however, that the Senate, in accord-
ance with the suggestion of the Governor, immediately upon
the return of the bill, referred it to a committee other than
the Committee on Mercantile Affairs.

Whether there are good reasons for passing this bill over
the veto of the Governor, or not, is the question with which
this report will deal. Even although upon its face this bill
may originally have won the entire approval of the Senate,
it is submitted that a reconsideration of the question in a
manner strictlv constitutional may satisfy the Senate that
the action heretofore taken was iot proper.

The majority report has made
objections of His Excellency, as
three heads, and the minority
division so made.

an arbitrary division of the
set forth in the veto, into
have chosen to follow the

The first division of the majority report undertakes to
deal with the first objection of His Excellency to this bill.
The first objection made by His Excellency to this bill, is
that the authority given to the corporation to lay out streets
through the land it is authorized to acquire, is extraor-
dinary.

Now, to understand whether this power is extraordinary
or not, inquiry should be made into its extent; what may be
effected by it; who is the receipient of it; and then perhaps
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the number of times such power has been conferred should
be considered.

But a majority of the Committee say, no! they declare
that the Senate should know that this power is not extraor-
dinary because it has been conferred upon land companies
five times in a period of fifty years.

This, they say, “would seem to be a fair and full answer”
to His Excellency’s objection: that because like powers
have been granted before, therefore this power is not ex-
traordinary. We submit the majority are confusing the
action of the legislature in granting the power, with the
power itself.

It may not be an extraordinary thing for the legislature
to grant the power to lay out streets, and yet the power
itself may be extraordinary. We deny that it is an extraor-
dinary power, they say, because we have conferred a like
powr er before, and the extent of the power, its effect when
used, and the person or corporation to whom it is granted,
should not be considered.

It short, the majority of the Committee say that this ob-
jection of His Excellency is politely answered (and polite-
ness is their badge, as their report shows) by denying it.

When the power to lay out streets is conferred upon cities
and towns, if we remember who they are that receive this
power, that it is necessary to their corporate existence, and
that in its use all the inhabitants, through their represen-
tatives, have a voice,—then the power is not extraordinary.
But when a private corporation, owning a large tract of
land in a city or town, one-thirteenth of its entire territory,
are by a special act of the legislature empowered to lay out
streets, and the city or town in which the land is situated
can have no voice in the manner in which these streets are
laid out; cannot force them to be discontinued ; cannot enter,
as cities and towns may, upon the land of its citizens under
the right of eminent domain and lay out the streets as they
should be laid out; and when such streets, being so laid
out, may, after the lapse of a certain time, become a charge
upon the city or town (as we shall prove), although the city or
town is powerless to interfere,—then this [tower is extraordi-
nary.
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The power that the city of Somerville has to lay out streets

comes from the legislature, and the power that the Somer-
ville Wharf and Improvement Company has to lay out
streets comes from the same source.

Then, since the authority granting this power to the city
and the company is the same, and since no reservation is
made in favor of the city, to supervise the laying out ot the
streets, or to accept or reject them, is not the power of the
company in the laying out of streets over the land it may
acquire, as absolute and complete as the power of the city
over its own streets ?

But the majority say that under the authority to improve
the lands to be acquired by the company it would have all
needed authority to lay out streets. True, it would have
the same power to lay out ways and streets over its land as
a private citizen would have to lay out ways and streets over
his; but in both cases the city, under its right of eminent
domain, could enter upon and lay out streets and force the
discontinuance of existing ways or streets when in its judg-
ment it was necessary so to do.

But if this company is permitted to organize and have the
power to lay out streets conferred upon it by the original
act of incorporation, then it acts by the sovereign power of
the State in laying out its streets.

To the corporation, over a certain part of the territory of
the city of Somerville, the legislature entrusts this power.
Who can abridge or interfere with it? And whereas the city
might enter upon the land of any of its private citizens
to lay out and construct streets, here it could not interfere.
And it has been held in this Commonwealth that streets
so laid out and dedicated to public use, do become a public
charge after notice to the city, and the lapse of a reasonable
time within which the city may grade and make safe such
streets for public travel. This was decided as early as 1838,
in the case of Drury vs. Worcester, 21 Pick. 44, and this
doctrine has been affirmed and reaffirmed. So that the
city would be forced to accept streets in the laying out
of which it had no voice, and for any accident occurring
upon said streets in consequence of a defect therein after
the lapse of a reasonable time to grade, etc., the city would
be liable.
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Still, a majority of the Committee say that such a proposi-
tion has never before been suggested (meaning that they
have never before heard it), and that there is a very violent
presumption against its having any foundation to rest upon.
Why? Because they have never before heard it? If
because of that fact there is any presumption against, it we
agree with the majority, that it must be a “ very violentpre-
sumption.”

Thus it appears : first, that the fact that this power has-
been conferred live times in fifty years, cannot inform us
whether it is ordinary orextraordinary, but that regard must
be had to its extent, its effect in use, and its recipient; sec-
ond, that the words in the original act of incorporation “ to
lay out streets ” are not words of surplusage, but confer
upon the company authority over the land it may acquire
greater than that possessed by ordinary corporations or
individuals in the lands they own; third, that when said
streets are so laid out, and notice given to the city, and
a reasonable time elapses to enable the city to grade and make
them safe for travel, they are public streets, and the main-
tenance and care of them become a public burden, and this
notwithstanding the city is powerless to interfere.

11.
Taking up the second division, the minority beg leave to

suggest to the Senate that the majority have wisely not un-
dertaken to argue that the bill does not give to the corpora-
tion the right to hold land in perpetuity. The wonderful
ability and knowledge shown by the majority had led the
minority to expect such force of reasoning on this point, as
might overthrow the position taken by the Governor in this
particular.

The Governor, in his message, stated that the charter
gave to the corporation the right “to hold land in perpetuity,
and to act for no other purposes whatever.” The majority
have endeavored to show that the last part of this sentence
was written in a “moment of fogetfulness,” with either a
lack of knowledge of the meaning of the words, ora lack of
knowledge of the provisions of the bill, on the part of the
Governor. A very slight examination of the sentence in
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which the phrase occurs, will show that the words are
proper, and express properly the idea of the Governor.
It is true that the bill goes no farther than to give to the
corporation the right to hold land in perpetuity.

There is no limit in the bill upon the time during which
the corporation may hold the land. There are no general
laws to which this corporation is subject, which prohibit the
holding ot this land forever. The powers “to sell and con-
vey, lease, etc.,” also “ toimprove, till and grade,” which are
given in the bill, are but incidental powers to be exercised
whenever the corporation so desires'. These powers might
be exercised by the individual owners, without the creation
ot a corporation. This being true, it is then certain that the
bill acts tor no otherpurpose whatever than to give the corpo-
ration the right to hold land in perpetuity. The majority of
the Committee have mistaken (not wilfully to make a point),
but have mistaken nevertheless, the meaning of the phrase
and its connection with the idea. The idea is that the bill
acts, and not that the corporation may act.

The minority of the Committee submit that it is no answer
to the objection of His Excellency to say that the parcel of
land to be held by this corporation is but a small one. If
the objection raised by the Governor be sound in principle,
it can make no difference whether the land to be held by the
corporation be two hundred or two thousand acres. It can
make no difference whether it be upland or lowland. It
must also be borne in mind that the parcel of land is quite a
large one, and that the corporation has by the act which is
now sought to be extended the right to increase its capital
stock to one million dollars.

The majority of the Committee having, as the Manual
says, “ the right to consult or peruse any book (in the State
Library) at their pleasure,” have shown by their criticism of
one statement of the Governor that they have not availed
themselves of this right.

In the veto message, His Excellency made use of the ex-
pression, “ It is said that as early as the thud century the
Christian emperors of Rome found it necessary to pass de-
crees against this method of holding lands”; that is, in
mortmain.
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If the majority.of the Committee had examined into the
question and visited the library, which is also for their
accommodation and information, as well as for that of His
Excellency, a little care would have placed them in posses-
sion of a work entitled “ Shelford on Mortmain,” on page
24 of which appears the same expression, almost word for
word, incorporated into the text of this standard text-book.
And in the first volume ot Vesey Sr., Reports, this expres-
sion is used by one of England’s greatest jurists, Lord
Chancellor Hardwicke, in an opinion in a case there decided.
He says, “ As early as the third century the Christian em-
perors of Rome found it nec
this method of holding lands ”
minority is willing to submit,
and secondly, that it is the fat
of Shelford and Lord Chant

ary to pass decrees against
that is, in mortmain. The

irst, that “ it has been said:’’
; and will place the authority
llor Hardwicke against even

the opinion of a majority of the Judiciary Committee.
It is also submitted most respectfully that it was left for

the broad intellect of the majority of the Committee to lay
down the rule that the faith of the emperors of Rome may be
known by the harshness or softness of their names. When the
majority of the Committee “ perform an imperative duty
m criticising a state paper, it may be well for the Committee
to be fortified with knowledge of the subject. When critics
attack it, it would be well for them to be sure that their
criticisms are correct, especially when the labor involved
would be only a journey to the room “ conveniently located
next door to the Governor’s private room.”

The minority of the Committee respectfully suggest that
other messages may come from the Governor, if required.
The duty of the Governor having been laid down by the
Constitution, the character of our present chief magistrate
is too well known to admit of any doubt upon the point
that he will act upon his judgment unawed by' the fierce
attack upon the veto of the Somerville Wharf and Improve-
ment Company.

The majority report admits the truth of the principle
upon which the Governor's veto is founded. Thu majority
express themselves as in full accord, 'with the general prove
sition therein laid down.
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It is then sought to establish the idea that the principle has
no application to the bill under consideration. The falsity of
the position taken by the majority is seen in the fact that the
bill is purely and simply one acting to give the corporation
the right to hold land in perpetuity. The incidental powers
which the corporation receives in the charter will be exercised
or not as the corporation may choose, and the time when such
powers will be exercised will be touched upon hereafter.

It is painful for the minority of the Committee to again bo
obliged to refer to the lack of examination ot authorities
made by their brethren of the majority. Justice to His Ex-
cellency, and a desire to put the Senate in the possession of
the truth, must be the apology for the act.

The majority of the Judiciary Committee have taken
upon themselves the privilege of instructing the “ people of
the Commonwealth” (to whom, perhaps, they believe they
are addressing their report), as to what Magna Charta was.
If they believed that His Excellency referred to the Great
Charter extorted from King John at Runnymede, the “ great
palladium of English liberty,” then their lucid exposition of
its chief outlines, while hardly called for in the present
enlightened condition of mankind—The history being
familiar to almost every school-boy —is well quoted from
Hume by the majority of the Judiciary Committee.

But that particular body of very stringent laws referred to
by the Governor in his message as the Magna Charta, is the one
passed, as he particularly states, in the reign of HI. Henry,
re-enacted in the reign of I. Edward, levelled against the
holding of lands in perpetuity, and is not the Magna Charta
extorted from King John at Runnymede, but is the Magna
Charta printed, both in Latin and English, on the first page
of the Statutes at Large of the years 1225 to 1340. This
volume may be found, without much research, in one of the
rotary book-cases in the Library room, “ conveniently located
next door to the Governor's private room.”

The minority also refer their brethren of the Committee to
the work entitled “ Shelford on Mortmain,” heretofore cited
(and which may be found in the State Library, alcove 1,
shelf D, case 2), where may be found the following state-
ment: “ The first legislative enactment against such aliena-
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lions (being alienations in mortmain) in England is con-
tained in Magna Charta of 9 Henry 111. c. 36; re-enacted,
25 Edward I, c. 36.”

The act of 9 Henry HI. is cited in the books as Magna
Charta. It so appears in the Statutes at Large. There are
many sections referring to landed property therein, and the
minority can suggest other books which cite it as Magna
Charta, and which books, if consulted, will make certain
evident things plain to the majority of the Committee.

HI
Taking up the third division, the minority would submit

the following suggestions :

Chapter 105 of the Public Statutes, to which this charter
is subject, in section 8 provides that corporations organized
by charter, if no time is limited therein, shall be organ-
ized within two years from the passage of its act of incor-
poration.” More than three years have passed from the
time when the charter of this corporation was granted, and
yet not one dollar of its capital stock has been paid in.
The corporators have not even met for organization. The
charter authorized the company “ to manage, improve, fill,
and grade ” the territory, The company has managed more
than once to forfeit its charter by its own negligence and
weakness, which can hardly be the kind of management con-
templated in its charter.

It was also authorized “ to construct wharves, docks, and
buildings”; but to-day, more than three years after incor-
poration, the majority, in their report (page 8) assert that
“ about three-fourths of it is
ered by the waters of the oc
situation, is practically inaccc
fore, has done nothing either

subject daily to be twice cov-
ian, and the balance, from its
isible.” The company, there-
-1 to make the dry land appear ”

or to level “ the sheer cliif, which the mountain-goat could
not climb.” While, however, such are the facts, the majority
has seen lit to declare that “it is not necessary to deny that
this corporation could place a cloud upon the title of this
land.”

The minority are pleased to note that the “cloud” in
which the minds of the majority was enveloped in reference
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to this subject has been lifted ; but at the same time are
sorry to see that under the improved atmospherical condi-
tions they have seen no better. Unlike the majority we
have been made unable to find that the Governor “ wrote
the veto message under the belief that this corporation, if
its charter should be continued, would have the right to take
this two hundred acres of land against the will of the
owners, under the right of eminent domain.”

On the contrary, it must be apparent that “ the Governor
has written this veto message in the belief that this corpora-
tion, if its charter should be continued,” would have the right
to hold land in perpetuity as has been heretofore explained;

wers granted in the charter;
icrty to personal property sub-
treet upon a gambling market,
of her dower” and innocent

would have extraordinary pi
that it would change real pro
ject to be hawked about the
thus “ depriving the widow
people of their money ; and
dollar of its capital stock has

that “ from the fact that not a
been paid in, there is no public

or proper private exigency for it.
And touching the propriety of the private exigency for this

bill the minority venture to suggest that the land in question
borders upon the track of the Boston & Maine Railroad, and
that the demands of this road for increased terminal facilities
will, in the future, be so urgent as to make this land of great
value, and a very desirable possession in the hands of any
company having “ speculation” in its “ mind’s eye.”

The majority declare that it is the intention of this com-
pany “to carry out a work of great public utility by remov-
ing the hill and tilling the laud below the grade line, by
laying out its streets on a systematic plan, which can only
be done properly by placing the whole territory under a

as put in proper condition,
at, and thus divide its owner-
>w ‘ monopolized ’ by a few'.”
?ard any evidence that such
>rity assumed it for the pur-
raised by Ilis Excellency.

single control, which, as soon
would be placed upon the mark
ship among hundreds which is n
But the minority have never h
was the intention until the maji
pose of obviating the objections

The power to construct wharves and docks conferred by
the charter can hardly bo regarded as a necessary incident to
the establishment of homes for “ Boston mechanics,” or for
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a division “of ownership among hundreds.” The evident
purpose of a charter conferring the right to build wharves
and docks within three miles of the centre of Boston, and
near the terminus of one of the most powerful of New Eng-
land’s railroads, may appear to some as a great corporate
effort for the humanitarian purpose of furnishing “ cheap
homes for the million”; but is far more likely to be a
scheme for locking up land in the “ dead hand” of a corpo-
ration until the necessities of such railroad demand it at
a high price for freight purposes.

It is respectfully suggested that the commendation of the
East Boston Land Company and similar companies at Law-
rence and elsewhere, has no bearing upon this case; their
merits were sufficiently commended, and their purposes ex-
plained in the veto message. It is a notable fact that the
majority have not ventured to give a character to any other
companies, save one, than those favorably noted in the
message. Those companies were organized for something
further than for the purpose of holding land until the wants
of the public should render it marketable at a high price.
The power to hold land was given, not for the purpose of
“ holding it for a rise,” but as an incident to the act of in-
corporation.

As to the Hyde Park Land Company, the minority beg
leave to say that the wrecked savings bank in Boston, which
was a financial “ annex ” to the Real Estate and Building
Company of Hyde Park, is the best evidence as to what this
company did for the public; and if the majority of the
Judiciary Committee wish to consult references upon this
subject we take the liberty of referring them to the deposi-
tors of that savings bank.

The minority having considered the objections of His
Excellency urged against the passage of this bill, and believ-
ing them to be well-founded, recommend that the Governor’s
veto be sustained, and that the bill be rejected.

Of the Judiciary Committee of the Senate.

OWEN A. GALVIN,
WALTER N. MASON,




