
No. 260.

Executive Department

Boston. May '2B, 1883,

To the Honorable the Senate of Massachusetts

I take leave to return, with my objections in writing, a bill
entitled “ An Act concerning the election of aldermen in the
city of Boston,” which I pray the Honorable Senate to pro-
ceed to reconsider in the manner prescribed by the constitu-
tion.

It cannot be doubted that this bill, if it becomes a law,
would change very substantially, and in very material mat-
ter, the organization of the government of the city of
Boston.

By the present charter of the city the aldermen are elected
by the votes of the whole people of the city. The bill pro-
poses that each alderman shall be elected in a separate dis-
trict, which is presented in the bill itself.

As a determining objection to this bill lies against its
whole intent, scope and action, I proceed first to consider
that; and afterwards some objections to its details, which
would seem to me of forrnidab weight

the amendments of 1820, no
the legislature to charter a
mwealth, with or without the

Under our constitution, until
power was given, or claimed by
city municipality in this Comm<
consent of its people.

By Article il. of the amendments referred to, the general
court was given full “ power and authority to erect and con-
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stitute municipal or city governments in any corporate town
or towns in this Commonwealth, * * * * and to pre-
scribe the manner of calling and holding public meetings of
the inhabitants in wards or otherwise, for the election of
officers under the constitution, and the manner of returning
the votes given at such meeting.”
If that article had stopped there, then the bill would he

open to no constitutional objection. But to that article
there is a very material proviso, containing two restrictions
on the power of the legislature in this regard.

First, That no such government shall be erected in any
town not containing twelve thousand inhabitants.

Second, “ Unless it be with the consent and on the appli-
cation of a majority of the inhabitants of such town, present
and voting thereon, pursuant to a meeting duly warned and
holden for that purpose.”

The construction of that proviso has necessarily been that
no municipal corporation or city has been erected in this
Commonwealth without the previous application of the citi-
zens duly expressed in a constitutional manner by a majority
vote, and the charter submitted to be adopted by the same
vote at a legally warned and holden meeting.

The question then presents itself; a municipal corpora-
tion, having been created, its form of government established
by its charter, which charter could only take effect, and has
ever taken effect, by the adoption of its citizens expressed
through their vote—can such form of government be con-
stitutional ly altered by the legislature] without a like vote?
Or, in other words, can the legislature, after it has erected a
city government by a charter acceptable to the citizens of a
town, and it has been accepted by them, then exert the
power to change the whole form and substance of that char-
ter, and impose upon them a burdensome, unjust, partisan
and iniquitous government?

AYould such a proceeding be claimed by any just-minded
person to be a form of government with the consent of the
governed which is fundamental in a republic, as to its details
as well as in the general. A statement of this proposition
is all the argument needed to have it pass in the negative.
And so have the former legislatures, except in very uniin-
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[Mutant points, treated all the cities of the Commonwealth in
relation to any changes in their chartered rights, and have
always submitted every material change of the form of action
of the city government, to the ratification, by their accept-
ance, of the people of the city, by their votes in a legally
organized meeting, such as that by which they at first
accepted that charter.

And in these unimportant changes, which might seem to
be exceptions, the legislature has conformed to the spirit of
the constitution by requiring them to be accepted by a vote
of the city council.

In 1822, chapter 110, “An Act establishing the city of
Boston;” 1823, chapter 107, “An Act in addition to an act
establishing the city of Boston;” 1825, chapter 49, “An
Act in further addition to an act to.establish the city of Bos-
ton ;

” an act of the same year, chapter 52, “to establish a
fire department;” 1827, chapter 144, “An Act for the pro-
tection of the city against tire;” 1830, “An Act providing
for the election of the mayor;” an act of the same year,
chapter 7, for the same purpose; 1834, chapter 158, “An
Act in further addition to an act establishing the city;” an
act of 1835, chapter 128, for the same purpose; an act of
1846, chapter 167, “for supplying the city with pure
water;” an act of 1851, chapter 337, being “An Act in
regard to the organization and power of the city council;”
1852, chapter 266, “An Act in regard to the city;” 1854,
chapter 449, “An Act in addition to an act to revise the
charter;” 1854, chapter 443, “An Act for the annexation of
the city of Charlestown;” 1867, chapter 359, “An Act to
unite the city ofBoston and the town of Dorchester,”—were
all submitted to a vote of the people, being the only cases
which interfered with the charter provisions of the
city of Boston.

In 1824, “An Act concerning the house of correction in
the city of Boston and providing for filling vacancies in the
board of aldermen, and “An Act concerning elections;”
1845, chapter 1, “An Act to establish a municipal court in
the city of Boston ;” an act of 1871, chapter 280, “to pro-
vide for the regulation and inspection of buildings, and for
more effectual protection against fire ;” 1876, chapter 246,
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“An Act in relation to ward officers of the city of Boston;”
being matters not interfering with the chartered rights of the
citizens, but giving them additional powers and privileges,
were not submitted to a vote of the people.

“An Act to authorize the city of Boston to establish a
public library,” in the year 1848, and “An Act in addition
to an act supplying the city with pure water” —the original
act having been submitted to the people—and “An Act to
amend an act establishing the city;” 1850, chapter 262,
“An Act in regard to the tire department;” 1853, chapter
38, “An Act to allow the city of Boston to found and main-
tain a public library ;” 1858, chapter 86, “An Act in further
addition to an act for supplying the city with pure water;”
and in 1859, an act in further addition to that act;
in 1874, chapter 60, “A» Act establishing the Board of
Registrars of Voters”; 1874, chapter 400, “An Act to
authorize the city of Boston to obtain a further supply of
pure water,”—were all submitted for ratification by vote of
the city council.

In 1875, chapter 243, “ An Act to allow the division of
the city of Boston into twenty-five wards, and to fix the
number of members of the common council, provided that
the division should be made by the council.”

An act of 1876, chapter 242, relating to the division of
ward twenty-two into wards, had been passed by the city
council, and was only ratified by the legislature; and in
1878, chapter 244, “ An Act in relation to the police depart-
ment of the city of Boston ” was petitioned for by vote of
the city council.

I have seemed, tedious, 1 fear, in the enumeration of all
these acts ; but, so far as I can learn from the debates, they
have not been brought to the attention of either branch of
the legislature.

But this right to control their own government is a matter
“ O

of such importance to the nearly score of cities in this
Commonwealth, that 1 have thought it my duty to so far
present the details.

It would lengthen this paper by far too ranch to examine the
legislative action toward other cities of the Commonwealth
in the same detail; but the same general facts as to the course
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of legislation will apply to them, with some isolated excep-
tions. lint even those exceptions, I believe, upon careful exam-
ination, will be found to contain this element, that, where
(he revision of any portion of the charter has not been sub-
mitted to the people of the cities for their adoption, that the
cities, by vote, either of their councils or of their people,
had applied for such amendments and revisions, or, in other
words, previous application of the city had been made to
the legislature for the desired changes.

It will be observed that no party or political question or
considerations have entered into the constructions of the
meaning of the constitution by these acts. They have been
made by legislatures of all parties.

Perhaps no more partisan legislature, using that word in
its mildest sense, ever heretofore sat in your halls than the
legislature of 1879, under the executive guidance of His
Excellency Thomas Talbot.

Certainly no more able committees of the judiciary have,
for years, sat in your houses than the judiciary committees
of that year : and they were so imbued with the spirit of the
constitution in this regard, that, by chapter 138 of that year,
a slight change was made in the charter of the city of Lowell,
without submission to the people ; and also, by chapter 3, in
the charter of the city of Haverhill : yet, even then, a sub-
mission to a two-thirds vote of the city council was required.

the acts of that year, an act
lalary of the mayor of the city
d dollars per year was submit-
and by chapter 190, a change

Again, by chapter 162 of
providing for increasing the
of New Bedford a few hundrc
ted to a vote of the people;
in the mode of choosing asse: rs in the city of Cambridge

was submitted to a vote of the pcopl
And by chapter 146, an amendment changing the tenun

of officers from one to three years in the city of Somerville
was submitted to a vote of the people.

Your honorable body has not been unmindful of the spirit
of the constitution in this regard, in that you have, at the
request of the city of New Bedford, changed the salary of
the mayor and submitted that to a vote of its council ; and a
change in the salary of the mayor of the city of Worcester
was also made upon prior request of that city.
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But in these several changes there was nothing partisan
whatever.

All the law books say that contemporaneous construction
of constitutional and other legal provisions is the highest
and best exposition of the law.

Were the constitutional power as clearly in favor of this
ill as it seems to me to be against it, I should still interpose,

and feel myself constrained so to do, objection to its passage.
No exigency for it is shown as apparent.
For sixty-two years Boston has had its present form of

electing, by general ticket, its upper branch of the city
council, and has flourished exceedingly, rising from an insig-
nificant town of twenty thousand inhabitants to a city of
363,000 inhabitants, and it has been the boast of her citizens
and is claimed with pride by the State, that she is one of the
best, if not the very best governed cities in the United
States, having by her charter a check upon the local interests
of her council, which is elected by wards and districts, in
the balancing power of her board of aldermen, every mem-
ber of which must be elected by her citizens at large, and
therefore feel that the city, and not a locality, is their con-
stituency.

Has the experiment of electing aldermen by districts, in
New York, worked so that we are now to fall in
love with it here, and bow down and worship it?

Nay, has it been deemed a fortunate circumstance that,
under the constitution of New York the legislature of that
State can impose any sort of a charter it pleases, and as often
as it pleases, upon that great city?

Has that been productive of so much good that we can
afford to violate both the letter and the spirit of our consti-
tution to attain such an end?

If I could believe the newspapers I shovdd be taught, that
the citizens of New York look upon that power of the legis-
lature to impose any form of government upon them, year
by year, sometimes, as it is claimed, by bribery and corrup-
tion, as a tyranny ; and changes of charter as arbitrary,
whenever, as it is claimed, it has been done when there is a
change in political parties in the State, and sometimes, as has
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it elections in the State of Newbeen asserted, in order to arte
York by legislative power.

sort could by any possibility
setts legislator.

Of course, nothing of that
affect the action of a Massachu

But ought we not to see to it that a precedent shall not be
established in these, the pure days of Massachusetts politics,
which may hereafter be quoted against us when bad men and
partisan politicians may sit in our seats?

Again, I suppose there is no exigency for this bill because,
if I may quote the same authority, I should be taught that
the same men who now favor this change in the city charter-
opposed it one year ago, showing that full reflection upon
the same topic has had its due effect in enlightening the con-
sciences and forming their judgments.

True the force of this argument is weakened by the fact,
learned from the same source, that some men who oppose
it now favored it then, both of which “modern instances”
convince me that we had better go on in the good old ways
our fathers.

Second, Upon examining the details of the bill, I fear
that the legislature have not had time ’mid their arduous
duties to observe its full effect.

I suppose that equality of representation in every legisla-
tive body is fundamental, that is to say, it has always been
held unjust to so arrange representative districts as to give
to a few more power than the many.

Unfortunately Massachusetts has had a bad eminence in
that regard which no act of mine shall exalt.

A division of Massachusetts into districts in the olden
time, even in the pure days of our Revolutionary fathers, gave
birth to a new world in the English language—•“ Gerryman-
der ”—so named after one of my predecessors in this chair
who was supposed to have planned the districting of the
State into unequal representative districts, for political
purposes

The map of Massachusetts, when those districts were
made, being painted in colors, made a picture of a strange
looking animal, to which this term was applied, and 1 fear,
in examining the outlines of the districts provided for in
this bill, if correctly sketched and colored by a comic artist,
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they would produce an equally uncouth looking, if not us
monstrous, a bird.

1 tind that in district number three, the bill requires eight
thousand live hundred and sixty-seven (8,567) legal voters
to make an alderman, whereas in district number twelve it
only takes two thousand eight hundred and seventy-two
(2,872) to have an alderman of equal weight with the other;
that is to say, in district number twelve one voter has just as
much power in the city government as four voters in district
number three.

If these stood alone I might suppose it was an inadver-
tence ; but district number eleven, with four thousand and
fifty-four (4,054) voters, has the same aldermanic power as
district number two, with seven thousand nine hundred and
twenty-four (7,924) voters.

With my limited acquaintance with the city of Boston, I
do not know but that the weight of the voters in the small
districts might outbalance the numbers in the larger ones,
but such is not the theory of our constitution and of our
government:—equality of rights, equality of power, equality
of burdens and equality of privileges under the law, are
fundamental and axiomatic.

HEN,I. F. BUTLER.


