
SENATE No. 262.

Senate, June 7, 1883.

The Committee on Claims, to whom was referred the fol
lowing petition of Walter Shanly
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tunnel had to he arched with brack subsequent to the completion of
their contract.

That the legislature have heretofore recognized that an allow-
ance ought to be made to the contractors, not only for certain
sums wrongfully withheld when the same ought to have been paid,
but also for their losses sustained in consequence of the great and
unforeseen difficulties attending the prosecution of the work and
the extra excavation made by them as above set forth, and which
has caused an actual saving to the State, as your petitioner be-
lieves, of upwards of $225,000.

But that the sum heretofore allowed to them by the legislature
of 1875 was not only7 much less than their actual loss of money in
the construction of the tunnel, but was also much less than the
value to the Stare of the work which the contractors were under
the necessity of doing outside of their contract lines.

That the evidence shewing the above facts is set forth in the
and proceedings before the legis-
ite, Doc. No. 150, 1875), and the

printed report of the testimony
lative committee of 1875 (Sen
reports of the said committee.
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Therefore, y-our petitioner, being unwilling to believe that the
people of Massachusetts would desire to see him subjected to a
heavy loss incurred in the prosecution of so great an enterprise,
under circumstances so disadvantageous as those which attended
the completion of the Hoosac Tunnel, respectfully asks that the
legislature will allow and pay to him a sum sufficient to make good
the actual loss sustained by him, and which, as above stated,
amounts, without reckoning interest, to one hundred and twenty-
nine thousand four hundred and ninety-five dollars and sixty-two
cents ($129,495.62).

W. SHANLY

Boston, January 4, 181
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After hearing the petitioner and examining carefully the
evidence contained in the printed reports and elsewhere, a
majority of the committee on claims find the following facts :

The Commonwealth contracted with Messrs. Shanly,
December 24, 1868, to complete the Iloosac Tunnel, accord-
ing to specifications made by the State engineer, for the sura
of $4,51)4,268.

The work of tunnelling Iloosac Mountain for a railroad,
to open another and more direct highway between the great
West and the seaboard at Boston, had been in progress for

veral years with varying succes:

Friends of the project had become well-nigh discouraged.
Opponents demanded a discontinuance of further expendi-
ture and an abandonment of the enterprise, and had made
these issues prominent in our State politics.

The Shanlys were engineers of experience and ability
men of undoubted financial responsibility —among the very
few contractors in the world capable of dealing with so
stupendous an undertaking.

They immediately entered upon their work, prosecuting
it with system and energy. Reports made to the legislature
from year to year by committees, and in messages of the
governor, gave promise of a satisfactory completion of the
work, according to the terms of the contract.

They had agreed to make a definite monthly rate of prog-
ress, and had exceeded the requirement, working on four
faces, viz. : from the eastern and western portals, and from
the bottom of the central shaft, eastward and westward.

In December, 1871, a large and unexpected flow of water
was encountered a short distance west from the central
shaft, which rendered further progress in that direction im-
practicable.

Messrs. Shanly proposed to make the required rate of
progress on the remaining three headings, excavating east-
ward with all possible despatch, and resume work westward
after making passage for the water to drain through the
eastern portal. The State authorities insisted on an im-

REPOET:
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possible attempt to contend with the flow of water, requiring
the contractors, under penalty
pump and raise it through the
height, for a period of seven
315,095 tons of water, and 13
23 times as much in weight of

of withholding (heir pay, to
central shaft, 1,030 feet in
months. During this time,
702 tons of rock, or about

water as of rock, were thus
delivered at the top of Hoosac Mountain, at the rate of
200 gallons of water a minute, or about 300,000 gallons a
day. (Frost’s Report, April, 1874.) The shaft was filled
to its full working capacity with pumping machinery, but
the water increased so fast as to threaten the destruction of
the tunnel, and further requirement to work in this direction
was abandoned in June, 1872.

This useless, unnecessary expense, against the judgment
and in spite of the protest of Messrs. Shanly, caused a loss
to them of $217,004.49.

In December, 1872, the Shanlys, having at last been
allowed to proceed according to their own judgment, work-
ing at three faces alone, obtained drainage to the eastward.
In so working, they made more progress than was required
by the contract. Work was then resumed at the central
shaft westward.

The tunnel was finally completed, and payment made of
the balance found due on the contract Dec. 23, 1874, as per
the following receipt.

tors for the completion of the“We, W. & F. Shanly, contra
Hoosac Tunnel, hereby acknowled;
the Commonwealth for the balance

;e to have received payment of
due upon our contract with the

Commonwealth, after making certain deduction on account of rail-
road track not laid, etc., the same being in full settlement of
all claims against the Commonwealth, except certain equitable
claims, for which we propose to ask relief from the legislature.
And, in pursuance hereof, we have surrendered to the Common-
wealth the said Tunnel, and all property in our hands belonging
to tire Commonwealth.

W. SHANLY
F. SHANLY,

(Signed)

his Attorney, W. Shanlt.
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After settling accounts with the governor and council as
above, the Messrs. Shanly came to the legislature of 1875
with a petition.

First. For payment of certain claims and allowances
“ left unadjusted as not within the power of the Executive
to deal with.” These “ equitable claims,” to which reference
was made in the settlement, were set forth in detail in a
schedule of ten items accompanying their petition, and
described as “ moneys actually disbursed in furtherance of
the work, or incurred in connection therewith, though not
contemplated by the contract,” and amounted in the aggre-
gate to $131,681.51.

Second. —For an appropriation of such a sum in the form
of a bonus, over and above the contract amount of $4,594,-
268, as will in part compensate the contractors for actual
loss. They represented that if paid the full amount of
schedule $131,681.51, they would still find themselves losers
to a very large amount.

This loss was shown by a comparison of total receipts and
expenditures (Sen. Doc. 150, page 25, year 1875) to be
$276,495.62.

They then had machinery, pumps and tools which were esti-
mated as worth $50,000, showing a net loss of $226,495.62.

The petitioner also directed attention to the fact that they
had made a larger tunnel than the contract required them to
make, of greater area than was prescribed by the specifica-
tions, and that such increased size would save to the Stale
not far below $5O per foot, whenever brick arching should
be required. This was not urged as a foundation for a claim,
but as a reason why the State should favorably consider their
petition.

At the very thorough hearing given the petitioners by the
committee on claims, in 1875, the Commonwealth was re-
presented by the attorney general, the evidence and whole
record of proceedings phonographically reported, and printed
in Sen. Doc. 150 of that year.

A majority of the committee reported in favor of the
petitioner, nine members estimating the value of the extra
excavation to the State, all the way from $113,190 to
$250,000, the first mentioned sum being the lowest esti-
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mate, the majority agreeing that the Messrs. Shanly had
suffered a loss on the entire contract of $276,000, less the
value of machinery on hand then estimated at $50,000.

The legislature voted to Messrs. Shanly $131,000, this
being substantially the sum of the ten items named in their
schedule denominated “ equitable claim.”

This award did not make good the amount asked for under
the second division of their petition, under the head of
“ Actual Loss,” although the resolve was passed in the
following terms :

“ Resolved , That there be allowed and paid out of the treasury
to Walter and Francis Shanly, the sum of one hundred and thirty-
one thousand dollars in full settlement of all claims on account of
the construction of the Hoosac Tunnel.”

An amendment was offered and rejected that the payment
of $131,000 should be a full discharge of all the legal, moral,
and equitable claims of the Shanlys against the State.

The following year Messrs. W. & F. Shanly came again
with petition for “ Actual Loss,” which was considered in
1877. In 1881 and 1882, Mr. Walter Shanly, the surviving
partner, appeared, continuing his application.

The basis of each petition was the same, viz. : Compen-
sation for actual loss sustained in the construction of the
tunnel determined as follows :

Total expenditures, .... $5,012,658.45
Total receipts, ..... 4,736,162.83

Loss, $276,495.62
Deduct amount received in 1875, . . . 131,000.00

$145,495.62
Also deduct amount received for machinery, . 16,000.00

Net loss asked for,
.....

$129,495.62

The reasons urged in each petition were the same
Ist. Water loss.
Unreasonable and useless expenditure of $217,000 at
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central shaft by requirement of State engineers, absorbing
the profits which the contractors would otherwise have made
and rendering them bankrupt.

2d. Advantage to the Commonwealth in extra excavation
beyond contract size of tunnel.

The committee of 1877 say that the State availed itself of
such work to the amount of $173,000.

It has been argued in opposition to the petitioners
Ist. That certain items included in the schedule of equi-

table claims in 1875 could not have been sustained; and,
therefore, the award of $131,000, being a compromise settle-
ment, should be subject to review, and those items analyzed,
if the petitioners are to be again heard.

2d. That the receipt given by Messrs. Shanly for
$131,000 should debar them from again asking an allowance.

Payment was made by the following warrant issued by Gov.
Gaston, May 26, 1875 :

To the Treasurer and Receiver-General by and with the consent of the
Council:

You are ordered and directed to pay unto Walter and Francis
Shanly the sum of one hundred and thirty-one thousand dollars,
said sum to be in full settlement of all claims against the Com-
monwealth, on account of the construction of the Hoosac Tunnel.

The following endorsement was made upon the back of
the warrant:

Received the within amount say, $131,000.
Boston, May 31st, 18'

W. SHANLY.
F. SHANLY,

This receipt was not given under seal.
As regards the second objection, it appears to your Com-

mittee that a review of the circumstances will show it to have
little weight.

It is a well settled proposition of law that the payment of
a less sum than is actually duo will not discharge the whole
claim, even though a receipt be given for the entire sum.

“ Receipts may always be explained by oral testimony.”

his attorney, W. Shanly.
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If it was the intention of the House of Representatives to
prevent Messrs. Shanly from coming again, why was the
amendment forbidding it rejected? Mr. Walter Shanly says
lie was in the State House during the discussion and that
after the passage of the resolve, some of the members con-
gratulated him and told him to apply again. A receipt in
full was presented him to sign. They could get their money
in no other way. They owed debts amounting to much
more than $131,000. They could not sue the State. He
signed the receipt, paid the money thus obtained to their
Massachusetts creditors, and left the State with less than
$5OO in his possession.

We cannot believe Massachusetts will rely on a receipt
given under such circumstances as a bar to any further pay-
ment of a just claim.

To the consideration that it is against public policy for the
State to pay a contractor more than his contract price under
any circumstances, the answer is : that the contract to com-
plete the Hoosac Tunnel was one out of the ordinary line of
business, and this fact was recognized in the following ex-
tract from the report of Messrs. John W. Brooks, Samuel
M. Felton and Alexander Holmes, commissioners appointed
under chapter 156 of the Acts of 1862, providing “for the
more speedy completion of the Troy and Greenfield Rail-
road and Hoosac Tunnel” :

“ It would not be wise or according to any precedent for the
State to expect to get the work done at the contract price if it
should turn out to cost more. It would certainly get no abatement
if the price was found to be' exorbitant.”

The argument that the payment of $131,000 was designed
as a compromise of all claims and losses we regard as with-
out foundation. It would have been a compromise wholly
on one side, almost a total surrender by the petitioners of
their case; the saving to the State in extra excavation of
rock, greatly exceeding in amount any possible doubtful
items in the schedule, while the water loss itself might
constitute a claim greater than the one presented.
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The circumstances already recited dispose of the theory of
a compromise

Had the Messrs. Shanly, instead of petitioning to be made
whole against loss on the entire contract, made a direct claim
for reimbursement of the $217,004.49 water loss at the
central shaft, it is difficult to resist the conclusion that tht
claim would be well founded. It would then be proper to
reconsider the whole case, pass upon the merits of each item
in their schedule of $131,681.51, rejecting doubtful claims,
if any.

In that case the claim would be very much larger than the
amount now asked for.

It is not to he wondered at that during the period when
the tunnel was being constructed public sentiment required
a very strict, indeed a harsh, interpretation of the Shanly

contract. Former contractors had abandoned the work in
iismay at unlooked for obstacles; expenses had from the
first exceeded original estimates, and grave doubts existed
of the practicability of the scheme. It is not strange that,
in 1875, prejudice against the tunnel should have had some-
thing to do in defeating the committee’s report in the legis-
latin'!

We believe the time has now come when Massachusetts i
ready to do full justice to the Shanly claim. Their dealin
with the State have been marked with honor and fidelity to
all their obligations. A majority of every committee con
sidering their petitions in former years, reported in their
favor, differing only as to whether the cost of the tunnel
should include salaries drawn by them during the progre
of the work, also as to the value of machinery, and as tc
whether interest should be added to their 1

Your committee see no reason why, in making up an
account of expenditures, $5,000 a year was not a proper
salary for accomplished engineers and contractors, such as
Walter and Francis Shanly. We see no propriety in in-
cluding in their receipts $50,000 for machinery and plant
actually sold for $16,000. It was estimated at the former
price in 1875

The following facts appear to us clear: That Messrs
Shanly suffered a loss of $217,004.49 useless and unueces
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sary expense, by unwise orders of the State authorities, in
dealing with the water difficulties at the central shaft.

Except for this water low they would have made a profit
on their contract; they state it about 172,000. Notwith-
standing this loss deprived them of all hope of profit, and
rendered bankruptcy certain except the legislature should
assist them, they proceeded faithfully to the completion of
their work.

That the payment of $131,000 in 1875 did not coustitut
a settlement of all just claims.

That the Commonwealth have profited to a large amount
by extra removal of rock, not required in the contract,
where brick arching has become necessary.

of the petitioner to be allowed
make good the actual loss sus-
contract with the State for the
Tunnel be granted, without

We report that the prayer
and paid a sum sufficient to
tained in the execution of hi-
construction of the Iloosac
interest.

JAMES S. ALLEN,
BENJ. F. CUTTER,

Of the Senate.

THOMAS WESTON,
DAVID F. O’CONNELL,
WILLIAM R. MELDEN,
CHARLES H. MILLER,
JOHN COURTNEY,
GEO. E. KNIFFIN,

Of the House.

Messrs. Charles N. Clark and S. F. Cushman, of tin
House, dissent.

Senator Rurus Livermore dissents as to amount allowed
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In the Year One Thousand Eight Hundred and Eighty-three

Resolved, That there be allowed and paid out of the tre
ury of the Commonwealth, to Walter Shanty, the sum
one hundred twenty-nine thousand four hundred ninety-1
dollars and sixty-two cents, in full payment for actual loss
and of all legal and equitable claims against the Comm
wealth, incurred in the construction of the Hoosac Tunne

(Hommomucaltl) of itlassacljusetts.

RESOLVE

In favor of Walter Shanly.




