
SENATE No. 280.

Executive Department

Boston, Juno 38, 1

To the Honorable the Senate

There has heen sent up for
authorizing the payment of the
Shanly, from the treasury, “ in
all legal and equitable claims

my consideration a resolve
sum of $79,495.62 to Walter
full for actual losses and of
against the Commonwealth,

incurred in the construction of the Hoosac Tunnel, provided
he will execute and deliver to the treasurer of the Common-
wealth, upon payment of the said sum, a release under seal
for all claims and demands whatsoever of said Walter Shan-
ly and Francis Shanly, both and either of them, against
the Commonwealth.”

It seems that Francis Shanly and Walter Shanly, as
co-partners, were contractors with the Commonwealth for
doing certain contract work upon the Hoosac Tunnel; that
they received the full contract price for all work done by
them under their contract, being paid in settlement of a
balance found due on said contract, after making deductions
for payments made and for railroad track not laid, etc., and
also the sum of $27,115.47 for extra work performed by
them in connection with the contract.

For this money the contractors “ acknowledged to have
received payment from the Commonwealth for balance due
on the contract, after making certain deductions on account

of railroad track not laid, it being in full settlement for all
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claims against the Commonwealth, except certain equitable
claims, for which they proposed to ask relief from the legis-
lature.”

This money was paid on a warrant dated December 23
1874.

Thereafterwards, on the eleventh of January, 1875, the
Messrs. Shanly presented their petition to the legislature,
in which they embodied all the equitable claims which they
claimed to have against the State; that after a full hearing-
in -which the Commonwealth was represented by the attor-
ney-general and the Messrs. Shanly by eminent counsel, a
resolve in their favor was reported to the House, which
passed after very considerable opposition for the payment
of the sunr of $131,000.00; and on the 26th day of May,
1875, application having been made to the Executive for
payment, a warrant was drawn in their favor which ordered
the treasurer to pa}- unto Walter and Francis Shanly, the
sum of $131,000.00, “ said sum being in full settlement for
all claims against the Commonwealth on account of the con-
struction of the Iloosac Tunnel; ” and this money was paid
over and receipted for by Walter Shanly, for himself and as
attorney for his brother Francis, on the back of the warrant.

It will be observed that the sums found due and paid
under the contract and for extra work were each the result
of calculation, because they are drawn out even to the cents,
but the additional amount afterwards appropriated by the
legislature was a round sum, showing that, as “equitable
claims” only had been presented to the legislature, it gave
them a lump sum which was receipted for by them in full

ittlement for all claims.
I have no knowledge, nor have I sought to inform myself

of the equitable considerations which gave rise to some claim
by the Messrs. Shanly against the Commonwealth, because
it seemed to me that the several proceedings and the pay-
ment and receipts for money in pursuance of them, were, or
ought to be, forever a bar to any claim whatever.

I have looked into the report of your committee to see
what effect they had given the former acts of the Executive
and legislature, and to the receipt of money under them by
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the Messrs. Shanly, and I found it stated in these words
“The receipt was'not given under seal.”

“ It is a well-settled proposition of law that the payment
of a less sum than is actually due will not discharge the
whole claim, even if a receipt he given for the entire sum.
Receipts may ho explained by oral testimony.”

All of which is true in regard to an ascertained sum, the
result of a legal claim, and a receipt in full is given for a less
amount actually received. But what is the law if there is
no legal claim at all ?

If A owes B one thousand dollars for goods sold and de-
livered at a contract price, and B receives from A five hun-
dred dollars only, it will not, a's it ought not, bar B from
suing for and recovering the remaining five hundred dol-
lars, although A’s receipt should be written in full.

But the rule is entirely different, as I understand it, as it
ought to be, in the case of a mere equitable claim sending in
damages or for loss sustained, as was the case of the gentle-
men Shanly, for which there is no legal demand but only an
equitable claim.

Then the offer of a lump sum in full by the one party and
received by the other, will be in full whether any receipt is
given or not.

This has been adjudged by the Supreme Court of the
United States in a series of cases for claims made against
the government, arising out of the war, known as the “ St.
Louis cases” and the “Iron-clad cases;” that is to say, if,
for a claim against it, the government offers to pay a certain
sum, the party has his option to receive it or not. If he
does receive it he must receive it in full as it is offered, and
be bound by it, or not receive it at all.

At first blush it would seem that the legislature must
have found an exact sum actually due Mr. Shanly by cal-
culation, for the resolve appropriates $79,495.62 ; lint, turn-
ino- amiin to the report of the committee and the resolve as
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reported to the Senate, I find that the original report was
$129,495.62 instead of $79,495.62, and that $50,000.00 was
struck off by amendment, although when or how the resolve
was so amended does not distinctly appear.

If I should sign this resolve, and Mr. Shanly should take
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the money, I see nothing to prevent him from coming again
to the legislature for that $50,000 some-seven years after-
wards, as he has now done, because, although the proviso is
that he shall give a release, under seal, both for himself and
his brother, who is now dead, I am at a loss to see what pos-
sible legal effect such release would have.

Confessedly he has no legal claim upon the Commonwealth,
and therefore there is no need of a technical release under
seal, even if the release can be so made as to bind his
dead brother’s estate and his creditors, and I doubt whether
any member of the bar could be found who would give an
opinion that the release required by the proviso has any
legal or equitable effect upon Mr. Shanly’s claim. Certainly
not as much as did the act of the gentlemen Shanty receiv-
ing their money under an agreement that it would be in full
in May, 1875.

Consistently with a conscientious discharge of my duty
as the constitutional guardian of the public treasury, I can-
not permit so large a sum to be drawn therefrom, to he
replaced by taxation, where I am thoroughly convinced there
is neither legal nor equitable claim against the Common-
wealth therefor.

I must, therefore, ask the two Houses, in the light of my
objections, to reconsider this resolve.

BENJ. F. BUTLER.


