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SENATE No. 150
(Hommontocaltl) o f iila s s a c ljiis e tts .

Senate , May 9, 1882.
The Joint Special Committee, to whom was referred the peti

tion of Laban Baker 2d and others for the removal by address 
of Joseph M. Day from the office of judge of probate and insol
vency for the county of Barnstable, and sundry remonstrances 
of Nathan Edson and others against the same, submit the fol
lowing : —

REPORT.
Prior to offering any evidence upon the matter, the petitioners 

filed certain charges and specifications upon which they relied 
as grounds for granting the petition (pp. 8, 27, 28, 109, 140).

To these charges and specifications, the remonstrants by their 
counsel filed a motion, preliminary answer, and answer, and 
the respondent filed a communication in the nature of a plea 
(pp. 29, 30, 31).

The motion, which related to charge IX., was overruled. The 
preliminary answer and plea set up, —

1. That the remonstrants and respondent ought not to be 
required to answer any charges which had not first been sub
mitted to the Senate and House of Representatives. The Com
mittee overruled this objection on the ground that the charges 
filed were simply for the convenience of all concerned, and to 
secure a more orderly proceeding.

2. That no evidence should be heard upon charges which 
were substantially the same as those of last year on the ground, 
that, in view of the action of the Legislature of last year, they 
were res adjudicata. The Committee ruled that this objection,
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if ever open in legislative matters, was not applicable to this 
case, one branch of the Legislature having decided in favor of, 
and the other against, the removal of the respondent: that the 
legislative action of last year was more analagous to a disagree
ment of the jury than a judgment or a verdict.

3. That charges which would render the respondent liable to 
impeachment could not be inquired of in a proceeding for 
removal by address. This important question was elaborately 
and ably discussed by the eminent counsel for the remonstrants 
and petitioners. Its determination rests upon the proper inter
pretation of Art. I. of Chap. III. of our Constitution. Art. I. 
provides that —

“ All judicial officers duly appointed, commissioned, and sworn, shall hold 
their offices during good behavior, excepting such concerning whom there is 
a different provision made in this Constitution; provided, nevertheless, the 
Governor, with the consent of the Council, may remove them upon the 
address of both Houses of the Legislature.”

After a careful consideration of this article, it seemed to us that 
it clearly reserved to the people of the Commonwealth the right 
to remove, by the concurrent action of the three branches of 
the government, any judicial officer for any cause, or, without 
cause. It embodies the idea that the will of the people is to be 
supreme. Had the framers of this article intended to restrict 
its application to non-impeachable offences, they would have 
done so by express words of limitation. The constitutions of 
Michigan, South Carolina, and Texas provide that removal by 
address shall be for reasonable cause, which shall not be suffi
cient ground for impeachment. Florida, Minnesota, and Penn
sylvania expressly exempt the highest judicial officers' from 
removal by address. The constitution of W est Virginia author
izes removal by address for “ mental or physical disability.” 
Other States have no provisions for address, and rely wholl}r 011 
impeachment. Several have a provision similar to that of our 
own, wholly unrestricted as to the reasons for removal, but 
varying somewhat in the method of procedure.

The able counsel for the remonstrants argued that these pro
visions in the constitutions of other States favored their inter
pretation of our own constitution. It seemed to us, however, 
that they tended to show that the interpretation of the remon
strants was erroneous; that they recognized the necessity of 
limiting in express terms the right of removal by address, in 
order to prevent it from applying to all offences. The power
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reserved in Art. I. is the same exercised by the English Stuarts 
when all judges held “ during the king’s pleasure.”

This power was subsequently conferred by the Settlement 
Act upon the Houses of Parliament and king jointly by the 
words “ but upon the address of both Houses of Parliament it may 
be lawful to remove them,” — a power unlimited and unrestricted. 
To this source must be ascribed the provision of our own Con
stitution. Nothing in the Constitution conflicts with this view. 
The provisions of Art. VIII. of Sect. II. of Chap. I. of our Con
stitution are concurrent, so far as they apply to judicial officers, 
and not exclusive. Art. VIII. provides a different method of pro
cedure, and applies to all officers, judicial and elective. Under it, 
if the officer impeached is found guilty of a single illegal act, the 
Senate is bound to render judgment, and may not only remove, 
but disqualify, him from office. In proceedings for removal 
by address, the respondent may be found to have committed 
illegal acts, but he cannot be disqualified from office; or 
he may have committed no illegal act, and yet be removed as 
unworthy of the public confidence, and unfit to hold the office. 
The debate in the Constitutional Convention of 1820 clearly 
shows that the eminent lawyers who were members of that body 
conceded the unrestricted power of address under Art. 1., and 
regarded it as a defect in the Constitution.

That convention was considering this question while the 
Constitution was novel and barely tried. Its scope and inten
tions were familiar to many of the participants in the debates 
upon the judiciary. The power of removal by address was 
generally deemed to be absolute and dangerous, and the 
endeavor was to restrict its exercise.

The report of the committee [Judge Story, Chairman] which 
was appointed to take this clause into consideration, and which 
was largely made up of those who subsequently engaged in the 
debate, clearly raised a distinct issue. They reported, that, 
“ By the first article in the Constitution, any judge may be 
removed from his office by the Governor, with the advice of 
the Council, upon the address of a bare majority of both Houses 
of the Legislature.” This, they deemed, subjected the judiciary 
to a power which could be recklessly used; and recommended 
that —

“ A provision which should at once secure to the people a power of 
removal in cases of palpable misconduct or incapacity, and at the same time
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secure to the judges a reasonable permanency in their offices, seems of the 
greatest utility; and such a provision will, in the opinion of the committee, 
be obtained by requiring that the removal, instead of being upon the address 
of a majority, shall be upon the address of two-thirds of the members present 
of each House of the Legislature.”

The Constitution stands exactly now as it did then, the 
people having failed to adopt an amendment which sprung from 
this report. The discussion which followed upon the proposed 
amendment disclosed a weight of opinion in favor of this con
struction.

Mr. Webster in that debate uses the following language: —
“ As the Constitution now stands, all judges are liable to be removed from 

office by the Governor with the consent of the Council on the address of the 
two Houses of the Legislature. It is not made necessary that the two 
Houses should give any reasons for their address, or that the judge should 
have an opportunity to be heard. I  look upon this as against common right 
as well as repugnant to the general principle of the government.” . . . 
(Massachusetts Convention, p. 217, Advertiser Edition.)

And further on he says,—
“ The new constitution of Maine has a provision with which I should be 

content, which is that no judge shall be liable to be removed by the Legis
lature till the matter of his accusation has been made known to him, and he 
has had an opportunity of being heard in his defence. This seems no more 
than common justice, and yet it is much greater than any security which at 
present exists in the Constitution of this Commonwealth.” (Massachusetts 
Convention, p. 218.)

The convention subsequently, on motion of Mr. Webster, 
adopted an amendment in regard to notice to, and hearing of, 
the party accused, which was rejected by the people. In the 
convention of 1853 the above view of the right of removal by 
address, under the Constitution, was recognized.

The precedents of this Commonwealth are against the inter
pretation of the remonstrants. As early as 1803, the Legislature 
removed by address for misconduct and malfeasance in office 
two justices of the court of common pleas, — Paul Sargent 
and William Vinal. The right of removal by address in those 
cases must have been thoroughly discussed at the time. John 
Quincy Adams then denied the right, claimed that such 
was not the intent of the Constitution, and had his protest 
against the proceedings spread upon the journal of the Senate. 
The cases of E. G. Loring, removed by address in 1858, and of 
Abraham Jackson and Francis Munroe, jun., removed by address
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in 1876, clearly show that the Legislature which removed them 
regarded the right of removal by address as wholly unrestricted- 
In the language of the minority of the Committee of last year 
in their report upon this same matter, —

“ We are therefore forced to the conclusion, that, whether we look to the 
natural construction of the language of our Constitution, or the origin of 
the provision for the removal of judicial officers, or the interpretation appar
ently given this provision in the constitutions of our sister States, or the 
opinions of eminent lawyers regarding it, or the precedents found in the 
action of former Legislatures, every thing which indicates the fitness or 
unfitness of a judicial officer may be considered upon the question of his 
removal by address.”

Believing this to be the law, we did not attempt to pass upon 
its wisdom or unwisdom, nor compare its advantages or disad
vantages with those of impeachment. The Constitution allows 
two methods of procedure for the removal of a judicial officer. 
Under it, the petitioners chose to proceed by address. It was 
not for us to decide whether we thought it the better course, but 
whether the petitioners had a right to pursue it under the Con
stitution. The Committee overruled the third objection, and 
proceeded to hear the evidence.

The answer and plea set up a general denial of the truth of 
each and every specification.

Upon this issue, a large mass of evidence was introduced. We 
report the facts found by us, and the law applicable to the same ; 
and append to this report all the pleadings and evidence in the 
case, together with the arguments of counsel.

The first charge alleges, —
“ That he has been in the practice and habit of improperly and illegally 

acting as counsel for and advising with executors and guardians and other 
parties to proceedings in the probate court for the county of Barnstable; 
aud that he was improperly and illegally retained and employed as coun
sel in the following instances: to w it,” — (and then follow the specifications.)

The law applicable to this charge and all the cases under it is 
as follows: —

The Bill of Rights, Art. 29, declares that, —
“ It is the right of every citizen to be tried by judges as free, impartial, 

and independent as the lot of humanity will adm it.”
Chap. 119, sect. 6, of the General Statutes (Public Statutes, 

chap. 158, sect. 21), provides that, —
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“ No judge shall be retained or employed as counsel or attorney, either 

in or out of court in any suit or matter which may depend on or in any way 
relate to a sentence, decision, warrant, order, or decree made or passed by 
him, nor for or against an executor, administrator, or guardian appointed 
within his jurisdiction in a suit brought by or against the executor, adminis
trator, or guardian as such; nor in a suit relating to official conduct of such 
party, nor for or against a debtor, creditor, or assignee in a cause or matter 
arising out of or connected with any proceedings before him; nor in an 
appeal in any such case or matter.”

The facts found upon the various specifications of charge one 
are as follows: —

1. In 1858, in reference to the will of Daniel Cummings.
Joseph and George Cummings were appointed executors of 

the will of their father Daniel Cummings, Jan. 12, 1858, by the 
probate court of Barnstable, of which George Marston was then 
judge, and Joseph M. Day register. Mr. Day became judge of 
the court in June or July of that year. While the estate was 
in process of settlement, a dispute arose in regard to a certain 
clause in the will. On or about Dec. 4, 1858, Joseph Cum
mings asked Judge Day for his opinion on the clause in ques
tion. Judge Day gave his opinion, and charged and received 
therefor the sum of five dollars. The money was paid by, and 
the receipt given to, Joseph and Calvin Cummings (pp. 241, 
242). No account was ever rendered by the executors. The 
heirs settled between themselves by the passing of receipts (pp. 
242, 460). The action of Judge Day in this transaction, if 
not illegal, was at least highly improper. Judge Day, as coun
sel, construed a will upon which he might be required to pass 
as judge in allowing or disallowing the final account of the 
executors.

2. In the ease of Noble P. Swift, a debtor in insolvency.
Emily Harrison brought a suit against Noble P. Swift in the 

superior court of Barnstable, and recovered a verdict against 
him of fifteen hundred dollars (p. 244), at the September term, 
1866. The case was heard on exceptions by the supreme court, 
and a rescript was sent down Oct. 22, 1866, ordering judgment 
to be entered on the verdict (p. 327). Judge Day was sole 
counsel for Swift in this case. On March 21, 1867, Swift filed 
a voluntary petition in insolvency before Judge Day (p. 213), 
upon which he was adjudged insolvent, his estate settled, and 
a discharge granted by Judge Day. Swift employed one Saw-
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yer as his attorney to prepare his petition, but beyond this 
appears to have had no counsel in the insolvency proceedings 
(pp,.128, 129, 217). Emily Harrison, who had received noth
ing on the judgment she had obtained against Swift in the suit 
in which Judge Day was counsel, appeared as a creditor of 
Swift in the insolvency proceedings. The evidence showed (pp. 
125, 126, 472) that Judge Day received his pay as counsel in 
the suit of Harrison v. Swift between the date of the rescript 
and the filing of the petition in insolvency, a period less than 
six months. Certain notes were offered for proof in the insol
vency proceedings, which the counsel for Miss Harrison claimed 
were fraudulent (pp. 244, 279, 280). A written protest was 
filed by Miss Harrison at the commencement of the insolvency 
proceedings, alleging fraud on the part of Swift, desiring an 
impartial investigation, and objecting to the action and sitting 
of Judge Day in the case (p. 218). Judge Day, however, 
acted as judge during the entire proceedings. The notes were 
allowed, the debtor discharged, the estate paid a large dividend, 
and no appeal from the judge’s decisions was taken _ by any 
party. In this case the evidence shows no illegal action on the 
part of Judge Day, but great impropriety. Circumstances 
could scarcely arise which would more urgently call for a judge 
to avail himself of that provision of law found in chap. 119, 
sect. 3, of the General Statutes; viz.,—

“ The judges may interchange services or perform each other’s duties, 
when they find it necessary or convenient.”

His conduct was well calculated to arouse suspicion and 
cause a loss of public confidence.

3. In 1873, for Eleazer Nickerson, administrator of Seth T. Nickerson.
fhe evidence upon this charge will be found on pp. 104, 

212, 228, 280, 278, 279, 454. It is, with the exception of 
the testimony of one witness, the same testimony presented 
to the Connnittee^)f last year. The statements of the minority 
of that Committee presents the facts so clearly and concisely 
as they appeared to us that it may be well to repeat i t : —

“ Under this first allegation it was proved, and not disputed, that a suit 
was brought for wages in the District Court of the United States against 
the schooner ‘ Benjamin English,’ which was a part of the estate formerly of 
Seth T. Nickerson, deceased, then held by his administrator, Eleazer Nick- 
ersou, and that this suit was defended by Judge Day as counsel for the



X HEARING — JOSEPH M. DAY. [May,
administrator. His violation of law and disregard of duty were brought to 
Judge Day’s attention at the time, but he persisted in acting; and, the 
estate being insolvent, he subsequently issued an order, as judge of probate, 
directing the payment, among other things, of his own charges for services 
at the trial. We understand him to make to this allegation the purely 
technical answer that the suit was a proceeding in rem, not brought against 
the administrator, but against his property, and so not within the letter of 
the statute. But, although in its inception the proceeding was in form 
against the vessel, it was in substance a suit against the administrator. It 
was brought to collect a debt secured on his property; and, from the time 
he appeared to defend, it was carried on against him as a party.”

We consider Judge Day’s conduct in this case a violation, 
not merely of the spirit, but of the letter, of the law. If not 
a violation of the letter of the law, then it is not impeachable, 
and can only be reached by proceeding for an address. In any 
view, it deserves the severest censure.

4. In 1873, in proceedings for partition in which Reuben Young and Enos 
R. Young were parties.

Reuben Young brought a petition for partition in the pro
bate court of Barnstable. On the return-day, Judge Day 
appeared to have the copy of the order of notice which had 
been served upon the respondent. He claimed that there had 
been no notice served; that he had been informed that there 
was a dispute as to the title ; and, against the strong objection 
of the petitioner, he dismissed the case on that day, although 
no one had entered an appearance, or was present on behalf of 
the respondent. The petitioner immediately brought suit for 
partition, in the superior court; and Judge Day appeared as 
counsel for the respondents, and acted for them until the case 
was disposed of (pp. 248, 252, 462). If the title was in question, 
Judge Day had a perfect right, and was in duty bound, to dis
miss the case ; but in dismissing the case in the manner he did, 
and in subsequently acting as counsel in the same matter, he 
gave just cause for suspicion, and distrust in regard to his action 
in the probate court.

The fifth specification was waived.
6. In 1876, in reference to the will of Jonathan Kelly.
The will of Jonathan Kelly was probated by said probate 

court, March 9, 1858. His wife Elizabeth was appointed 
executrix. He left one child Susannah, who had four children, 
all living in Barnstable County, and some of whom were minors.
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Soon after the death of Elizabeth, David Aikin asked Judge 
Day’s opinion on the will of Jonathan (p. 286). Judge Day 
gave a written opinion (p. 237), dated March 15, 1876. Aikin 
was subsequently appointed administrator April 18, 1876. He 
paid Judge Day for his opinion ten dollars, which he subse
quently charged in his administration account as money paid 
J. M. Day for services and advice. Judge Day objected to his 
name appearing in the account, and it was erased. The charge 
was then allowed. Judge Day claimed that it was a proper 
charge, on the ground that Aikin was not, at the time of giving 
the opinion, the administrator (p. 461). We consider this a 
violation of the spirit and purpose, if not the letter, of the law.

If the advice and services were not rendered to the admin
istrator, the action of Judge Day in allowing it in the account 
was improper. If it was a charge for advice to theadministra- 
tor, which should have been allowed in the- account, then the 
giving of that advice and receiving pay for it was illegal and 
improper.

Under the seventh specification, it appeared that the money 
paid to Judge Day was for legal advice and services rendered 
to the deceased, and not to the administrator (pp. 103, 129, 
131,169, 480). The evidence did not sustain this specification.

8. In 1878, in the case of Samuel Snow, guardian of Ada Stevens, in 
reference to real estate claimed by Morse & Holmes.

This was a sale by the guardian of real estate of the ward 
for the purpose of rectifying a defect in a previous convey
ance by an administrator. The proceedings were instigated by 
Morse & Holmes, the former purchasers, and were authorized 
by Judge Day, who advised the guardian how to proceed in 
the matter. For this advice Judge Day charged and received 
the sum of ten dollars, which was paid by the said purchasers 
to the guardian, and by him to Judge Day (pp. 232, 338, 468, 
474).

Judge Day’s action in this matter was clearly within the 
prohibition of the statute. He acted as counsel for the guardian 
or for the purchaser, or for both ; and, in any case, his action 
was illegal.

9. In 1880, in the case of Mary M. Goodspeed, administratrix of the 
estate of Levi L. Goodspeed.

I
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In this case it appeared that Judge Day was frequently con

sulted, and gave advice in regard f the settlement of said 
estate. Most of the advice was gi'v^-i and consultations had 
with Charles F. Goodspeed, one of the children of said Levi, 
and then a minor under guardianship of one Joseph P. Whit
man. His mother, Mary M. Goodspeed, was administratrix of 
the estate of said Levi, and also guardian of another son, named 
George (pp. 103,141). The guardians and administratrix were 
appointed by Judge Day. The matter about which Judge Day 
was consulted chiefly concerned a sale of the property of the estate 
to one Proctor (pp. 142, 143). In the Proctor controversy the 
Goodspeeds had no counsel, and went to no one for advice 
except Judge Day, until January or February, 1881 (p. 144), 
when Judge Day told Charles he didn’t care to have any thing 
more to do with the matter (p. 144). Judge Day asked and 
received of Charles fifty dollars for services, and gave a receipt 
to him in full Oct. 21, 1880 (pp. 144, 147). Judge Day 
denied that he ever acted as counsel for the administratrix or 
guardian (p. 481), and claimed that the money was paid for 
advice given to Charles personally, and in no way relating to 
the estate (pp. 484, 507) ; but it appeared from the testimony 
of Charles, and was not denied hy Judge Day, that, at the time 
the fifty dollars was paid and the receipt given, Judge Day 
was asked by Charles how it should be divided; and Judge 
Day said twenty dollars should be charged to him, twenty dol
lars to his brother, and ten dollars to his mother (pp. 510, 
545). It seemed to us, from the whole evidence, that Judge 
Day was acting as counsel in the settlement of this estate; and 
that, while he did all in his power to protect the rights and 
aid and assist the Goodspeeds in their dispute with Proctor, he 
knew, or ought to have known, that his action was illegal.

10. In 1881, in the ease of Nathan Crocker, administrator on the estate 
of Nathan Crocker, where the town of Barnstable was a party.

This administrator was appointed hy the probate court of 
Barnstable. A petition was filed by him Dec. 31, 1880, with 
the county commissioners, asking for an abatement of taxes 
assessed on the estate of his intestate by the town of Barnsta
ble (pp. 224, 225). Judge Day, at the time appointed for a 
hearing, was present, and acted as counsel for the assessors be
fore the county commissioners (pp. 225, 551), and secured a 
postponement of the hearing. Judge Day testified that he made
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no charge and received no pay for his services. His action in 
this case was a direct violation of the statute prohibition.

11. In 1870, in the case of Bradford L. Crocker, executor of will of Bet
sey Kelley.

Bradford L. Crocker and Hiram Nye were appointed execu
tors of the will of Betsey Kelley by the probate court of Barn
stable, Jan. 14, 1868. A dispute arose between the executors 
about a barn on the real estate. Crocker consulted Judge Day, 
and paid him five dollars (p. 174). From the account filed by 
him, and allowed by Judge Day, it was impossible to deter
mine whether this charge was included in the account (pp. 
384, 387, 388). Judge Day admitted that Crocker came to 
him time after time about his quarrels with the other exec
utor, but denied that he ever was paid a dollar by Crocker for 
advice to him as executor (p. 486). We feel compelled to find 
that five dollars was paid to Judge Day by Crocker (pp. 190, 
544), and that it must have been paid for advice to Crocker as 
executor of the will of Betsey Kelley, there being no evidence 
that Crocker ever consulted Judge Day in regard to any other 
matter.

12. In the case of Isaiah Gifford, guardian of the estate of Mary 
Stid.

Isaiah Gifford was appointed guardian of Mary Stid an 
insane person, by Judge Day, Aug. 8, 1871 (p. 122). Mary 
Stid became insane directly after the death of her husband, 
and was his only heir (pp. 123, 125). A note signed by the 
husband was brought to the guardian after his appointment, 
and suit was threatened if he did not pay it (pp. 122, 124). 
He employed Judge Day as attorney to settle the matter. 
Judge Day did settle it, and was paid by the guardian for his 
services the sum of thirty dollars and six cents. Gifford 
charged this in his final account as attorney’s fees; and the 
account and charge were allowed by Judge Day Feb. 13, 1877 
(p. 122). Mary Stid consented to the allowance of the ac
count (p. 494). Judge Day’s defence is, that he was not 
aware that Gifford was guardian ; that he never gave any advice 
to Gifford as guardian, or received any pay from him ; and that 
Mary Stid signed the account (p. 494). In regard to this, we 
find that he must have known that Gifford was guardian; that 
he did give him advice, and act for him as such guardian; and
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that the signing of the account by Mary Stid made no differ
ence whatever to the illegality of the act. We cannot conceive 
of a clearer and more direct violation of the statute than Judge 
Day’s action in this case.

13. In the case of Varanus B. Nickerson v. Edward E. Crowell et als.y 
in the Superior Court for the county of Barnstable, during the years 1867, 
1868, 1869, and 1870, which suit or matter depended upon and related to 
certain decrees and orders made and passed by him as judge of the court of 
insolvency in the case of Varanus B. Nickerson.

Yaranus B. Nickerson was adjudged insolvent by the court 
of insolvency for the county of Barnstable Aug. 23, 1864. 
Assignees were chosen, and the assignment issued Sept. 13,1864 
(p. 162). All proceedings were vacated, and stayed b}r the 
court May 16, 1875 (p. 163). Two years afterwards, in May, 
1867, Judge Day brought the suit specified, upon a policy of 
marine insurance belonging to said Nickerson prior to his in
solvency, and alleged the loss to have taken place in Februarjq 
1861. The defence set up the insolvency of the plaintiff, and 
claimed that the right of action had been transferred to his 
assignees in insolvency. The plaintiff, by his attorney Judge 
Day, replied that the decree of the insolvency court vacating 
the proceedings had revested the policy in the plaintiff (p. 171). 
It is claimed in this case that Judge Day acted as attorney in a 
suit which depended on and related to a decree passed by him. 
We think that the statute does not apply to a suit of this kind. 
The suit did not depend upon or relate to the decree, but to 
and upon the policy of insurance. The validity of the decree 
was not and could not be an issue. The only question to be 
decided was its existence.

Specification 14 was waived.
Charge I. was fully sustained by the facts above stated under 

the various specifications.
Charge II. covers substantially the same ground as charge I., 

and relates to the same acts. The facts and law applicable to 
this charge have been fully set forth under the preceding charge 
and specifications.

Charge III. alleges,—
“ That he has been privy to the taking of illegal fees by the former register 

of said court, and has counselled and advised the same.”
It had become the custom for registers of the probate court 

of Barnstable under Judge Day to prepare certain court-papers
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for administrators and guardians, and charge therefor the sum 
of one dollar (pp. 214, 215). This charge was allowed in the 
account of the administrators and guardians by the court (p. 
215). This was undoubtedly a great convenience to parties (p. 
217), but, if not forbidden by the statute, was at least in viola
tion of the register’s official oath (Gen. Stat. chap. 119, sects. 7, 
9,18). To make the law clear upon this point, the statute of 
1879, chap. 292, was enacted. It provided that —

“ No judge, register, or assistant register of probate and insolvency in 
any county, or any person engaged in the performance of any of the duties 
of the probate office in any county, shall be interested in or benefited by 
the fees or emoluments arising from any suit or matter pending before- the 
probate court of such county.” . . .

After this statute was passed, Mr. Thacher, then register of 
the court, spoke to Judge Day about this charge of one dollar. 
At that time Judge Day neither counselled him to continue 
the charge, nor did he advise him that it was illegal or improper 
(pp. 215, 216, 477, 478). Thacher continued to make the 
charge until stopped by the bank commissioner in March, 1881 
(pp. 214, 230). We do not consider Judge Day legally respon
sible for this illegal action of his register; but we do find that 
he had knowledge of the abuse, and allowed it to continue 
without any effort to prevent it.

Charge IV. alleges, —
“ That he was privy to and consented to the violation of law by said 

former register of probate in not keeping a cash-docket open at reasonable 
times to the inspection of the public, and in not accounting for and paying 
over the fees received by him quarterly, as required by law, to the treasurer 
of the Commonwealth.”

Charge V. alleges, —
“ That he did not audit said register’s quarterly accounts, and direct 

what sums he should pay over to the treasurer of the Commonwealth, as the 
law required.”

The evidence offered upon these charges showed that Charles 
Thacher 2d, who was register of probate and insolvency for the 
county of Barnstable for upwards of twelve years, — from April 
1, 1869, until Nov. 1, 1881, — kept no cash-docket open to pub
lic inspection, and from 1874 until his resignation rendered but 
one account to the treasurer of the Commonwealth (pp. 166,
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287, 288). Judge Day never audited any account of said regis
ter, and it did not appear that any was ever presented to him 
for that purpose (pp. 166, 491). At the time Thacher ceased 
to be register, there was a deficiency in his accounts of about 
three hundred dollars, which, through Judge Day’s instrumen
tality, was obtained, and paid over to the Commonwealth (p. 
492). In these matters Judge Day and said register neglected 
to perform the duties expressly imposed upon them by statute. 
Chap. 137 of the Acts of 1862 provides that —

“ The register of the court of insolvency in each county shall keep a cash- 
docket, which shall at all reasonable times be open to the inspection of the 
public; and the judge shall audit the register’s quarterly accounts, and 
direct what sums shall be paid over to the treasurer of the Commonwealth.”

Judge Day sajrs he was ignorant of this law (p. 491). This 
is not a proper excuse, especially in view of the provisions of 
chap. 95 of the Acts of 1861, that —

“ The judges of the probate court and of the court of insolvency, in their 
several counties, shall as often as every six months inspect the doings of the 
registers of said courts, and see that the records and files are made up sea
sonably and kept in good order.”

Charge VI. alleges that —
“ In 1878, on the cars near Cohasset Narrows; in 1879, at Davis’s hotel 

in Falmouth; and about 1873, on the cars going from Boston to Barnstable; 
and at other times and p laces,— he was intoxicated under circumstances 
calculated to bring his office into contempt.”

The evidence upon this charge is somewhat vague and unsatis
factory ; and in view of the character of the offences alleged, 
we do not feel justified in finding that the charge is sustained 
by the testimony.

Charge VII. alleges that —
“ In 1871 he treated Mary C. Paddock at the probate court in Barnstable 

with discourtesy and rudeness; and in 1879 he treated Clarissa Nickerson, 
executrix of the will of Henry Nickerson, and a suitor in said court* with 
such harshness and rudeness that she fainted.”

The evidence showed in the case of Mary C. Paddock, that in 
1871 she went to Mr. Day as judge of probate, to have her 
insane sister committed to a lunatic asylum (p. 265). She sup
posed that her papers were in proper form for the judge to 
issue a warrant for commitment (pp. 266, 267, 311). It 
seemed, however, that such was not the case; and Judge Day
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refused to act until notice had been given and a hearing had 
(pp. 458, 477, 497). The conduct of Judge Day on this occa
sion was not courteous and considerate towards Miss Paddock 
(pp. 266, 479).

In the case of Clarissa Nickerson, it appeared that Judge 
Day spoke to her, as she says, “ rather harsh” at the probate 
court, and that she fainted; but we find that the cause of her 
fainting should not be ascribed so much to Judge Day’s act as 
to her feeble physical condition, she having been subject to 
fainting for forty years (pp. 120, 121).

Charge VIII. is not sustained by the testimony.
Charge IX. alleges —
“ That in 1861, while judge of probate, said Day was appointed collector 

of customs for the district of Barnstable, with the understanding that he 
would resign the office of judge, but that he did not so resign ; that, while 
holding both said offices, he corruptly demanded and received from officers, 
recommended for appointment by him as such collector, sums varying from 
thirty-five dollars to one hundred dollars each, amounting in all to about 
fifteen hundred dollars; that, after holding both said offices for some months, 
he resigned said collectorship for a pecuniary consideration, and with the 
understanding that said officials already then appointed on his recommenda
tion should not be disturbed during their terms of office.”

Under this charge, a deposition of one David Bursley was 
admitted in evidence, which will be found on p. 369 of the 
evidence. Bursley, at the time of taking the deposition, and at 
the close of the hearings on the case, was dangerously ill. 
After Bursley had completed his direct evidence, he signed the 
deposition ; and the magistrate adjourned the hearing until a 
future day, at the request of the remonstrants, and against the 
wishes of the petitioners. At the time to which the examina
tion of Bursley was adjourned, and subsequently, the family 
of Burslejq acting under the advice of his physician, refused to 
allow the parties to proceed further in taking the deposition, 
on account of the extreme weakness and physical debility of 
the deponent (p. 344). We admitted the deposition in its 
incomplete form against the objection of the remonstrants (4 
Gray, 343; 3 Sum. 98). The deposition of David Bursley, if 
true, conclusively proves charge IX. Many of its essential state
ments are corroborated by the testimony of other witnesses, 
and more especially by the testimony of Judge Day himself. 
Apart from the deposition, and on the other testimony in the 
case, we find the following facts : —
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In the year 1861, Judge Day, while judge of probate, was 

appointed collector of customs for the port of Barnstable 
(p. 4 98). B.ursley distributed petitions for Judge Day’s ap
pointment, and was instructed by Judge Day to say to people 
that he would resign the office of judge of probate and insol
vency (p. 501). Judge Day, on receiving his commission as 
collector, sent to Gov. Andrew his resignation as judge. The 
resignation proved defective; and, after an interview with Gov. 
Andrew, Judge Day decided to resign the office of collector, 
and hold that of judge (pp. 499, 500). While he was collector, 
Judge.Day. according to his own testimony, received from the 
officers whom he appointed about seven hundred dollars (p. 
513), which he put into his own pocket, as he claimed, to reim
burse him for money which he had paid out in previous cam
paigns (p. 518). This money was in some cases deducted by 
the deputy collector, Chipman, from the salaries of the men, 
and paid over to Judge Day (p. 515), who undoubtedly sug
gested what should be asked of each man (p. 516). In the 
case of Gilbert Crocker, one of the officers, Judge Day himself 
gave the man to understand, at the time the first quarter’s 
salary was due, that it was customary for all holding a posi
tion like his (Crocker’s) to leave a sum of money. Crocker 
said he was poor, with quite a family, and begged that 
Judge Day would deduct the money from the next quarter pay
ment. Judge Day “ very kindly consented to postpone the pay
ment of it till the next quarter,” and took Crocker's note for fifty 
dollars, payable to himself. This note was paid at the next 
quarter, the fifty dollars being deducted from Crocker’s salary 
(pp. 355, 356, 358, 359). In the case of another officer, Charles 
G. Rodman, Judge Day himself deducted twenty dollars out of 
Rodman’s first-quarter salary, and sent him the balance, without 
Rodman's consent, and against his wishes (pp. 360-362, 377). 
Other officers appointed under Collector Day paid him sums 
varying from fifty to one hundred^ dollars (pp. 199, 200, 204, 
205, 207, 208).

After the interview with Gov. Andrew referred to above, 
Judge Day went to see Mr. Charles F. Swift, who had been a 
rival candidate for the office of collector prior to Judge Days 
appointment, and who was an intimate friend of Judge Day. 
Judge Day says that he told Swift he intended to resign at the 
end of the quarter, and suggested that he (Judge Day) was
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entitled to some consideration ; that Mr. Swift assented to this 
at once, and agreed to pay Judge Day about eighteen hundred 
dollars (p. 501) as some recognition of Judge Day's “ attitude 
towards the matter,’' and as a “friendly act of consideration ” (pp. 
514,525). At the suggestion of Mr. Swift, Judge Day took the 
notes of James Knowles, a brother-in-law of Swift, for this 
amount; and the notes, were finally paid at different times 
(pp. 513, 514). These are the principal facts in this extra
ordinary transaction, and are found by us chiefly upon the 
testimony of Judge Day himself. They strongly and substan
tially corroborate the deposition of David Bursley (p. 503).

We believe that charge IX. is substantially proved by the 
evidence, and Judge Day’s conduct in the matter deserves the 
severest condemnation. The United States statute provided 
that —

“ No account for the compensation for services of any clerk or other per
son employed in any duties in relation to the revenue shall be allowed until 
such clerk or other person shall have certified on oath or affirmation that the 
same services have been performed; that he has received the full sum therein, 
charged to his own use and benefit; and that he has not paid, deposited, nor 
assigned, nor contracted to pay, deposit, or assign, any part of such compen
sation to the use of any other person, nor in any way, directly or indirectly, 
paid or given, or contracted to pay or give, any reward or compensation for 
his office or employment, or the emoluments thereof” (Act of 1822, chap. 
107, sect. 16; Rev. Stats, sect. 2693).

The officers who paid him these sums were by law required 
to take the oath above prescribed; and Judge Day must or 
ought to have been cognizant of that fact when he caused the 
money to be deducted from their salary. The entire twenty-five 
hundred dollars which be admits he received during the few 
months he was collector was in addition to his fees as collector, 
and inured to his own benefit. He claimed, that, of this sum, 
he had paid out about one thousand dollars (pp. 513, 519) for 
campaign expenses. We regret to say that we do not believe 
Judge Day upon this point. His positive statement in regard 
to the payment of one hundred and forty dollars to Louis L. 
Sellew, whom he had not seen for twenty years, and of whose 
whereabouts he could give no information; the appearance and 
positive contradiction of this testimony by Mr. Sellew; and the 
speedy retraction of the same by Judge Day after Mr. Sellew 
had left the stand, — painfully impressed the Committee with 
the evasion, if not untruth fulness, of Judge Day upon this 
matter of expenditure.
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In hearing this matter, the Committee have endeavored to 

carefully protect the rights of the respondent, who was person
ally present at the hearings. Mr. Webster’s objection to 
removal by address, cited above, would not apply to the 
method pursued in this case. The matter of the accusation 
against Judge Day was specifically made known to him, and he 
was given an opportunity to be fully heard.

The facts as they appeared to the Committee conclusively 
show that Joseph M. Day is not a fit person to be judge of pro
bate in Massachusetts. This Commonwealth has just cause to 
be proud of the character and reputation of her judiciary. We 
are bound to see that its standard of excellence is maintained. 
Judge Day’s conduct shows a continuing disregard of whole
some laws and violation of the rules of official propriety and 
decorum.

He was not ignorant of the law. His actions were not the 
result of inadvertence. In two cases, at least, after the illegal
ity and impropriety of his acts were called to his attention, he 
continued to act in utter disregard of law and decorum.

The offence proved against Judge Day under charge IX., had 
it occurred within a recent period of time, would alone be suf
ficient ground for his removal. As it stands, it is a link in the 
chain of the man's character. He claimed at the hearing that 
in his action as collector he had done nothing illegal or im
proper.

In view, then, of his repeated violations of law and propri
ety, and of the general character of the man as developed 
by the testimony, and more especially in view of the impor
tant and almost sacred duties which devolve upon a judge 
of probate as the guardian and protector of the widow and the 
fatherless, we favor his removal from the office which he holds.

The right to remove him by address must be conceded. We 
have no fear of such action becoming a dangerous precedent — 
we fear much more the precedent of retaining an unworthy 
judge who has lost the public confidence.

Your Committee, therefore, respectfully recommend that the 
accompanying Address be sent to the Governor, requesting him, 
with the consent of the Council, to remove Joseph M. Day from 
the office of the judge of probate and insolvency for the county 
of Barnstable.
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And your Committee further recommend that a Joint Com

mittee, consisting of two on the part of the Senate and five on 
the part of the House, be appointed to present said address to 
the Governor.

ANDREW J. JENNINGS, 
GEORGE A. BRUCE,

Of the Senate. 
EDWIN N. HILL,
EDWARD D. G. JONES, 
NATHAN A. COOK,
JOHN P. COOMBS, 
HOBART P. STREET,

Of the House
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C om m onroealtl) o f  ittassaclju o e tte .

ADDRESS.
To his Excellency J o h n  D. L o n g , Governor o f the Commonwealth of Massa

chusetts.
The two branches of the Legislature, in General Court 

assembled, respectfully request that your Excellency would be 
pleased, with the consent of the Council, to remove Joseph M. 
Day from the office of judge of probate and insolvency for the 
county of Barnstable.
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dEommoiuoectltb o f M a s s a c h u s e tts .

S e n a t e , May 9, 1882.
W e the undersigned, a minority of the Joint Special Com

mittee to whom was referred the petition of Laban Baker, 2d, 
and seven others, praying that both Houses of the Legislature 
may address the Governor and Council, and recommend the re
moval of Joseph M. Day from the office of Judge of Probate 
and Insolvency for the county of Barnstable, and the remon
strance of 1,781 citizens of said Barnstable County against the 
same, recommend that the petitioners have leave to withdraw, 
for the following reasons : —

The Constitution of the Commonwealth provides, Chap. I., 
Sect. II., Art. VIII.,—

“ The Senate shall be a court with full authority to hear and determine 
all impeachments made by the House of Representatives against any officer 
or officers of the Commonwealth, for misconduct and mal-administration in 
their offices. But, previous to the trial of every impeaohment, the members 
of the Senate shall respectively be sworn, truly and impartially to try and 
determine the charge in question, according to the evidence.”

The Constitution also provides, Chap. III., Art. I., —■
“ All judicial officers, duly appointed, commissioned, and sworn, shall 

hold their offices during good behavior, excepting such concerning whom 
there is different provision made in this Constitution: prodded, nevertheless, 
the Governor, with consent of the Council, may remove them upon the ad
dress of both Houses of the Legislature.”

This power of removal by address was never intended by the 
framers of the Constitution to apply to the trial of charges for 
misconduct and mal-administration in office, which are expressly 
made the subject of impeachment. It was meant to cover cases 
where a judge became incapacitated without fault, and was
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adopted, not for the purpose of removing an officer guilty of bad 
behavior, but for the express purpose of removal during good 
behavior.

It could not have been intended by the framers of the Consti
tution that removal by address should become co-extensive with 
impeachment: otherwise the penalties would have been per
mitted at least to be co-extensive also.

The framers of the Constitution might have provided that a 
person removed from office by address might be disqualified “ to 
hold or enjoy any place of honor, trust, or profit under this 
Commonwealth;” and we think they would have so provided, 
as they did in the case of impeachment, had they intended re
moval by address to apply to impeachable offences.

Removal by address is a special and distinct process from im
peachment, and was intended to apply to cases of natural dis
ability by some visitation of God, as loss of reason, or old age 
and causes of a like nature, and not to apply to or include cases 
of moral disqualification and criminal conduct.

Removal for mal-administration or misbehavior is not a mat
ter of will and pleasure, it is a matter of trial and ascertainment 
under oath, face to face with the accused and witnesses, and 
guarded by the strict rules of evidence, which are adopted as 
well for the protection of the defendant as in aid of the pros
ecution.

But removal by address is a matter simply of legislative voli
tion and pleasure. It has always been regarded as a danger
ous power which might be exercised in a manner never 
contemplated by its creators, and which was only guarded by 
the good sense of the people. Happily for the welfare of the 
Commonwealth, the good sense of the people has thus far been 
sufficient to preserve the independence of the judiciary.

A fundamental principle of our system of government is ex
pressed in Art. XXX. of the Declaration of Rights, which reads 
as follows : —

“ In the government of this Commonwealth, the legislative department 
shall never exercise the executive and judicial powers, or either of them; 
the executive shall never exercise the legislative and judicial powers, or 
either of them ; the judicial shall never exercise the legislative and execu
tive powers, or either of them: to the end it may be a government of 
laws, and not of m en,”
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This was intended to insure the independence of the three 
branches of the government, viz., the legislative, the executive, 
and the judicial. But if the judges are to hold their seats at 
the pleasure of the Legislature and the Governor and Council, 
the independence of the three branches is at an end, and Massa
chusetts can no longer pride herself, as she justly does to-day, on 
a judiciary not only able, but impartial and unaffected by politi
cal considerations.

Besides these paramount considerations of public policy, the 
process of removal, in a case like the present, where the facts and 
the law are disputed, has peculiar elements of injustice to the 
accused; in that he is heard by one tribunal, viz. a committee, 
and tried by another, viz. the two Houses of the Legislature 
who have not seen the witnesses; and that, although the sentence 
of removal can be executed by the Governor and Council upon 
a concurrent vote, yet a failure to obtain a concurrent vote, as 
Avas shown in this very case last year, does not operate as an 
acquittal, but the accused is still liable to be tried again year 
after year upon the same charges.

For these reasons, we are of opinion that if this process of 
removal by address ought ever to be resorted to, except in cases 
of disability, it should be only in exceptional cases, where 
grave charges affecting the fitness of the accused to hold his 
office, but not properly the subject of impeachment, are dis
tinctly proved. And we are furthermore of the opinion that 
the petitioners have wholly failed to sustain any such charges in 
the present case.

Most of the charges clearly relate to misconduct and mal
administration in office, and, if proved as alleged, Avoulcl be 
properly the subject of impeachment. But we are of opinion 
that no evidence was presented under any of the charges which 
would justify us in recommending Judge Day’s removal, even if 
none of the charges related to impeachable offences.

Joseph M. Day was appointed judge of probate for Barnstable 
County in 1858, twenty-four years ago ; and no complaint was 
made against him until the petition for his removal was pre
sented to the Legislature of 1881, although the charges on 
Avhich the petitioners rely cover a period running back as far as 
1861.

The first class of charges alleges that he improperly and
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illegally acted as counsel for executors, administrators, and 
guardians appointed by his own court. Under this head are 
fourteen specifications. Some of these specifications the peti
tioners wholly failed to prove, and of the others it may be said 
generally, that they related to what were at most technical 
violations of the statute on this subject, or were merely ques
tions of propriety about which men might fairly differ in opin
ion. Most of them were considered last year as special cases 
under the general charge numbered VI., and were included in 
the finding of the committee of last year giving the petitioners 
leave to withdraw.

The provision of law applicable to these charges is found in 
the Public Statutes, chap. 158, sect. 21, and is in these words: —

“ No judge shall be retained or employed, as counsel or attorney, either 
in or out of court, in any suit or matter which may depend on, or in any way 
relate to, a sentence, decision, warrant, order, or decree made or passed by 
h im ; nor for or against an executor, administrator, or guardian appointed 
within his jurisdiction, in a suit brought by or against the executor, admin
istrator, or guardian as such; nor in a suit relating to the official conduct of 
such party; nor for or against a debtor, creditor, or assignee, in a cause or 
matter arising out of or connected with any proceedings before him ; nor in 
an appeal in any such cause or matter.”

The acts which were claimed to be illegal appear to have been 
such as might have been done in perfect good faith by any judge 
of probate engaged in the active practice of the law in his own 
county, or to have been cases where substantial justice was done 
and the violation of the statute was purely technical.

In illustration of this we will take two cases.
Specification 8 in Charge I. is as follows: —
“ In 1878, in the case of Samuel Snow, guardian of Ada Stevens, in 

reference to real estate claimed by Morse and Holmes.”
This was a matter where Morse & Holmes purchased in 1873, 

of Asa Bliss, a former guardian of Ada Stevens, a cranberry- 
meadow, and paid therefor the sum of three hundred dollars.

Several years after this, Mr. Samuel Snow was appointed 
guardian of Ada Stevens, and in 1878 Morse & Holmes ascer- 
tainecl that their title to this property was defective by reason 
of some mistake or informality in the sale. Morse & Holmes 
had gone on and improved the property to the amount of 
two thousand dollars; and their agent, Mr. Cahoon, saw Mr. 
Snow with a view of inducing him to take some steps whereby 
Morse & Holmes’ title in the property might he perfected.
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Mr. Snow went to Judge Day to find out the best way to bring 
this about. Judge Day advised that the property be advertised 
anew and sold at auction, subject to the improvements made by 
Morse & Holmes. This was done, and Morse & Holmes bid it 
off for one dollar.

Mr. Snow received from Morse & Holmes twenty-five dollars 
for the expenses in the matter. When Judge Day ascertained 
that Mr. Snow was acting for Morse & Holmes, and not merely 
asking instructions as to his duty as guardian, he told Mr. Snow 
that he might collect of Morse & Holmes ten dollars for the 
advice. The guardian paid this ten dollars to Judge Day, out 
of the twenty-five dollars which be had received from Morse 
& Holmes, and in his account as guardian made no charge, and 
gave no credit except to credit the one dollar for which the 
property was bid off. (See evidence of Samuel Snow, pp. 233- 
237, and evidence of Joseph M. Day.)

Now, this may be a technical violation of the statute which 
is above quoted, in that in acting as he did for Morse & Holmes 
Judge Day disqualified himself to pass upon the guardian’s 
account, which Mr. Snow rendered in the Probate Court, and 
in which he charged himself with the one dollar received fromothe sale of the property.

But, if this is a violation of the statute, it seems to us to be 
a violation of the letter, and not the spirit, of the statute.

Judge Day evidently did not think he was acting in any way 
for or against the estate of Ada Stevens or her guardian, in 
charging Morse & Holmes the ten dollars for his advice and 
services in the matter.

Specification 6 is as follows: —
“ In 1876, in reference to the will of Jonathan Kelley.”
The facts in this case were, that in 1858 Elizabeth Kelly 

was appointed by Judge Marston executrix of the will of her 
husband, Jonathan Kelly. In 1876, after the death of Eliza
beth Kelly, David K. Aikin went to Judge Day for the pur
pose of getting his opinion upon the construction of Jonathan 
Kelly’s will, for the reason, as Aikin says, that “ he felt a 
little anxiety to know how the property would go under the 
will after her (Elizabeth Kelly’s) death.” Judge Day gave 
a written opinion to Mr. Aikin in regard to the construction 
of the will, and charged him ten dollars therefor.
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Mr. Aikin afterwards was appointed administrator of the 

estate of Elizabeth Kelly; and in his account which he rendered 
in the Probate Court upon her estate, was a charge of the ten 
dollars which he had paid Judge Day for this opinion given 
before Aikin was appointed administrator.

Judge Day stated to Mr. Aikin that he gave the advice to 
him personally, and it would not be proper for him to charge it 
in his account as administrator, and asked him to strike out 
his (Judge Day’s) name from the account; but as to the amount 
of ten dollars, if the only heir requested that it be paid Mr. 
Aikin, and allowed in his account, then he would allow it, “ hut 
that was a matter they must arrange among themselves.” 
Strictly this did not belong in the account, but Judge Day only 
allowed it to be inserted on the ground of an express agreement 
between the administrator and the only person interested in the 
estate. (See evidence, pp. 236-239, and 461.)

We have cited these two cases because they are cases which 
the petitioners rely upon in support of their charges, and the 
facts are substantially agreed to, and they fairly illustrate the 
way Judge Day has violated the statutes in the instances re
ferred to in the other charges which the petitioners claim to 
have been sustained.

In no case was it shown that Judge Day acted unjustly or 
did injury to any person. Not a single fact was proved incon
sistent writh his uprightness as a judge, While his ability and 
knowledge of the law were not disputed.

Upon the charges which relate to his allowing the register of 
probate to take illegal fees, and his not auditing the register s 
quarterly accounts, there appears to be no ground for removal.

The register, under Judge Marston, used to charge twenty- 
five cents for filling out petitions and for postage, and this was 
the custom for the first few years after Judge Day was ap
pointed. Then there was more formality all over the State in 
matters of petitions and other blanks, and Jonathan Higgins, 
one of the persons principally interested in the removal of 
Judge Day, who was then register, began to charge one dollar 
for such services. Higgins was succeeded as register by 
Charles Thacher, jun., who continued this charge of one dol
lar. None of the money so received by the register ever in 
any way came to Judge Day, and this fee of one dollar was 
never put into the register’s account. It was a private arrange
ment made by the register on his own responsibility.
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The statute of 1862, chap. 137, required registers of the 
Court of Insolvency to keep a cash docket, and that the judge 
of the court should audit the register’s quarterly accounts.

Judge Day went to the war in September, 1862, and within 
a few months after the passage of the a c t; and he says his at
tention was not called to this act until recently, and, when it 
was called to it, he at once saw to it that every cent due from 
the register was paid into the treasury of the Commonwealth.

The charges as to drunkenness at certain times and places 
were wholly unproved.

The charges as to rudeness to Mary C. Paddock and Clarissa 
Nickerson ludicrously failed of proof.

Upon the charge of wrongfully receiving fifty dollars of Alice 
Crowell, it appeared that Judge Day not only acted legally, but 
that he rendered her great and successful services for which he 
made a very moderate charge.

The ninth charge is the one on which the petitioners seem 
chiefly to rely. It relates to the transactions of Judge Day in 
the office of collector of the port of Barnstable in 1861. It 
appears that when collector in 1861, being then a prominent 
Republican politician, he allowed to be assessed upon the subor
dinate officers appointed by him, political contributions, which 
were deducted out of their first quarter's pay, and that he ap
propriated these contributions partly to pay out to other persons 
for political services, and partly to reimburse himself for money 
paid out by him in the political campaign of the previous 
autumn, which resulted in the election of Abraham Lincoln as 
president. He says that after he had received all the contribu
tions he was about three hundred dollars out of pocket on this 
account.

We do not undertake to justify these acts; but, even if they 
were pertinent to the question under consideration, it would be 
hard to hold Judge Day responsible for the practice of assessing 
appointees in the federal offices which prevailed in the Republi
can party at that time, and has in one form or another con
tinued ever since. Dr. Gould, one of the principal witnesses 
for the petitioners on this charge, testified (p. 196) that he has
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made similar payments to other collectors since for the same pur
poses. If we are to condemn Judge Day on this ground, it must 
be because he did not rise superior to the prevailing practice.

Considering that civil service reform had not then been in
vented, and that these acts were done twenty-one years ago in 
an office under the United States government, they appear to 
us to have no particular bearing on the question whether Judge 
Day shall be removed from the office of Judge of Probate in 
1882.

The same considerations apply to his transaction with Charles 
F. Swift in 1861. This seems to have been a trade and political 
bargain between the two men. Judge Day had been requested 
by Gov. Andrew to resign the collectorship and continue 
in the office of judge of probate. The collectorship was worth 
from twenty-five hundred to four thousand dollars a year; the 
salary of judge of probate was then, as now, only one thousand 
dollars. Mr. Swift promised that Judge Day should have 
eighteen hundred dollars, which was obviously not a full com
pensation for the pecuniary loss which Judge Day suffered by 
complying with Gov. Andrew’s request. Mr. Swift, who was 
the only candidate for the place, was appointed collector. The 
money was paid, and both men were satisfied. It appears to have 
been a private transaction between them ; and, although we do 
not wish to be understood as in any way approving of it, we do 
not see that it has any connection with Judge Day's administra
tion of the office of judge of probate, or any bearing upon his 
fitness or unfitness to retain that office to-day.

JEREMIAH CROWLEY.
Of the Senate. 

JOHN R. THAYER.
HENRY W. SWIFT.

Of the House.
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Senate , May 9, 1882.
The undersigned, member of the Committee to whom were 

referred the petition for the removal of Judge Day, and the 
remonstrances against the same, agrees with the minority of 
the Committee in their conclusion that the petitioners have 
leave to withdraw : —

Of the first eight charges, those which are supported by the 
evidence relate to offences which, if proved, are proper subjects 
for impeachment.

While admitting that the Constitution may be broad enough 
to allow removal by address for impeachable offences, yet such 
a removal seems both unjust and unwise; unjust because the 
accused ought to be accorded a trial before the body that is to 
decide the question; unwise because a dangerous precedent is 
established, suggesting an easy method of getting rid of judges 
who are for any reason obnoxious to the party in power.

The ninth charge alone, the petitioners claim, describes an 
offence not impeachable in its nature. This relates to transac
tions over twenty years old, and this Legislature may well 
conclude not to consider them. But, supposing the charge is 
sustained, an offence committed when a man is forty years of 
age ought not to weigh very heavily against him at sixty.

It was suggested to the Committee by the petitioners, when 
they- urged the consideration of this charge, that they would 
show on Judge Day’s part a line of conduct of the same general 
character from that day to this. This has not been done.

The undersigned does not wish to be understood as justifying 
Judge Day’s conduct in many of the instances that have been 
brought to the attention of the Committee. Many times he 
seems to have forgotten the dignity of his position, and to have 
done things not easily excusable in a judge; but the remedy
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asked for, in view of all the facts in the case, seems to the sub
scriber severer than the faults committed demand. This belief 
is strengthened by the fact, that nothing appears, during the past 
year, to show that the conduct of the judge has not been above 
reproach.

W. A. KINGSBURY.



PETITIONS, REMONSTRANCES, CHARGES, SPECIFI
CATIONS, PLEAS, AND ANSWER, IN THE MATTER 
OF THE REMOVAL FROM OFFICE BY ADDRESS 
OF JOSEPH M. DAY, JUDGE OF PROBATE AND 
INSOLVENCY FOR THE COUNTY OF BARNSTABLE.

The petition of Laban Baker 2d, Francis Small, George P. 
Drew, George W. Nickerson, David Bursley, Ensign B. Rogers, 
Seth Rich, and Richard A. Atwood for the removal from office 
of Judge Joseph M. Day by address, and the remonstrances of 
Nathan Edson and 53 others, O. C. Baker and 40 others, Joseph 
Reed and 89 others, A. B. Fish and 17 others, B. F. Crocker 
and 47 others, John H. Reed and 44 others, William D. Holmes 
and 59 others, Miller W. Nickerson and 54 others, Danforth S. 
Steele and 10 others, Samuel H. Gould and 43 others, Charles 
F. Swift and 33 others, Ira S. Baker and 47 others, Isaac H. 
Loveland and 74 others, Charles H. Burgess 2d and 32 others, 
Chester Snow and eighteen others, Silas Jones and 36 others, 
Erastus 0. Parker and 25 others, Hiram Harding and 24 
others, John A. Baxter and 28 others, George N. Munsell and 
52 others, Erastus Chase and 50 others, Silas Hatch and 10 
others, W. H. Simons and 31 others, Samuel Dyer and 17 
others, A. F. Crowell and 28 others, J. Raymond and 16 others, 
David Sears and 9 others, Joshua Sears and 40 others, Mason 
White and 81 others, Luther Hall and 60 others, James E. 
Gifford and 22 others, George L. Thatcher, jun., and 47 others, 
Simeon S. Gifford and 32 others, Alfred Kenrick and 45 
others, Benjamin L^ncy and 350 others, W. E. Boyden and 
85 others against the same, were severally referred to a Joint
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Special Committee of the Legislature, consisting of Messrs. 
Jennings of Bristol, Bruce of Middlesex, and Crowley of Mid
dlesex, on the part, of the Senate, and Messrs. Hill of Haverhill, 
Thayer of Worcester, Jones of Pittsfield, Cook of Bellingham, 
Swift of Boston, Kingsbury of Holliston, Coombs of Newbury- 
port, and Street of South Hadley, on the part of the House.

PETITIO N OF LABAN BAKER 2 d  AND OTHERS.
To the Honorable Senate and House o f Representatives in General Court

assembled.
We, the undersigned, citizens of the county of Barnstable, being the lead

ing petitioners in this behalf, before the Legislature of 1881, earnestly pray 
that both Houses of the Legislature may address the Governor and Council, 
and recommend the removal of Joseph M. Day from the office of judge of 
probate and insolvency for the county of Barnstable.

REM ONSTRANCE AGAINST THE SAME.
To the Honorable Senate and House o f Representatives of the Commonwealth

o f  Massachusetts.
The undersigned, citizens of the county of Barnstable, earnestly remon

strate against the removal of Hon. Joseph M. Day from the office of judge 
of probate and insolvency of this county.

CHARGES AND SPECIFICATIONS OF THE PETITIONERS.
The petitioners for the removal of Judge Day respectfully request that 

the record of the hearing in his case last year on the petition of Joseph P. 
Johnson and others for his removal be considered by this Committee in con
nection with the charges then presented.

They will also introduce new evidence in support of the following 
charges: —

That he was improperly and illegally retained, employed, and paid as 
counsel in other cases: to w'it, —

For Samuel Pitcher, administrator of the estate of Edward J. Carroll in 
1875 or 1876;

For Ambrose N. Doane, administrator of the estate of Joseph C. Law
rence in 1877;

For Isaiah Gifford, guardian or administrator of the estate of Miss Stid;
For Mary M. Goodspeed, administratrix of the estate of Levi L. Good- 

speed in 1880;
That he has been privy to the taking of illegal fees by the register of 

his court, and has counselled and advised the same;
That he has not audited the account of the register of his court, as re

quired by law ;
That, while acting as judge, he treated Mrs. Nickerson, widow of Henry
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Nickerson, with such harshness and rudeness that she fainted in the court
room ;

That he was intoxicated on the cars at Cohasset Narrows, as charged in 
the hearing last year.

The petitioners also request to be allowed to file further specifications, 
if new facts shall come to their knowledge during this hearing.

B. WADLEIGII,
Attorney fo r  the Petitioners.

ADDITIONAL CHARGES AND SPECIFICATIONS OF THE  
PETITIO NERS.

GROUNDS UPON WHICH JUDGE JOSEPH M. DAY’S REMOVAL IS
ASKED.

I .
That he has been in the practice and habit of improperly and illegally 

acting as counsel for and advising with executors, administrators, and 
guardians, and other parties to proceedings in the probate court for the 
county of Barnstable, and that he was improperly and illegally retained 
and employed as counsel in the following instances: to wit, —

1. In 1858, in reference to the will of Daniel Cummings.
2. In 1867, in the case of Noble P. Swift, a debtor in insolvency.
3. In 1873, for Eleazer Nickerson, administrator of Seth T. Nickerson.
4. In 1873, in proceedings for partition in which Reuben Young and Enos 

R. Y oung were parties.
5 In 1875 or 1876, in the case of Samuel Pitcher, administrator of the 

estate of Edward J. Carroll.
6. In 1876, in reference to the will of Jonathan Kelly.
7. In 1877, in the case of Ambrose N . Doane, administrator of the estate 

of Joseph C. Lawrence.
8 In 1878, in the case of Samuel Snowq guardian of Ada Stevens, in 

reference to real estate claimed by Morse and Holmes.
9. In 1880, in the case of Mary M. Goodspeed, administratrix of the 

estate of Levi L. Goodspeed.
10. In 1881, in the case of Nathan Crocker, administrator of the estate 

of Nathan Crocker, where the town of Barnstable was a party.
11. In 1868-74, in the case of Bradford L. Crocker, executor of the will 

of Betsey Kelley.
12. In 1871-77, in the case of Isaiah Gifford, guardian of Mary Stid.
13. In the case of Varanus B. Nickerson v. Edward E Crowell, et als., in 

the Superior Court for the county of Barnstable during the years 1867, 1868, 
1869, 1870, which suit or matter depended upon and related to certain de
crees or orders made and passed by him as judge of the Court of Insolvency 
in the case of Varanus B. Nickerson.

14. In the years 1875, 1879, for Thomas II. Lawrence, administrator of 
the estate of Charles Dimmick.
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II.

That he improperly and illegally sat and acted as judge of said court, 
being or having been counsel in the matters above specified, and has been in 
the practice and habit of so sitting and acting.

III.
That he has been privy to the taking of illegal fees by the former register 

of said court, and has counselled and advised the same.
IV.

That he was privy to and consented to the violation of law by said former 
register of probate in not keeping a cash-docket open at reasonable times 
to the inspection of the public, and in not accounting for and paying over 
the fees received by him quarterly, as required by law, to the treasurer of 
the Commonwealth.

V.
That he did not audit said register’s quarterly accounts, and direct what 

sums he should pay over to the treasurer of the Commonwealth, as the law 
required.

VI.
That in 1878, on the cars near Cohasset Narrows; at Middleborough in 

1880; in 1879, at Davis’s Hotel in Falmouth; and about 1873, in the cars 
going from Boston to Barnstable; and at other times and places, — he was 
intoxicated under circumstances calculated to bring his office into contempt.

VII.
That in 1871 he treated Mary C. Paddock, at the probate office in Barn

stable, with discourtesy and rudeness; and in 1879 he treated Clarissa Nick
erson, executrix of the will of Henry Nickerson, and a suitor in said court, 
with such harshness and rudeness that she fainted.

VIII.
That about the year 1874, he wrongfully demanded and received from 

Alice Crowell, now Alice Newcomb, the sum of fifty dollars, she being then 
administratrix of the estate of Willard A Crowell.

IX .
That in 1861, while judge of probate, said Day was appointed collector 

of customs for the district of Barnstable, with the understanding that he 
would resign the office of judge, but that he did not so resign; that, while 
holding both said offices, he corruptly demanded and received from officers, 
recommended for appointment by him as such collector, sums varying from 
thirty-five dollars to one hundred dollars each, amounting in all to about 
fifteen hundred dollars; that, after holding both said offices for some months, 
he resigned said collectorship for a pecuniary consideration, and with the 
understanding that said officials already then appointed on his recommenda
tion should not be disturbed during their terms of office.

B. WADLEIGH,
Counsel for Petitioners.
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ANSWER OF THE REM ONSTRANTS TO THE CHARGES AND  
SPECIFICATIONS OF PETITIO N ER S.

MOTION.
Commonw ealth  ,of M a ssachu setts .

In Joint Special Committee o f both Houses.
In the matter of the petition of Laban Baker 2d and others, praying for 

the removal, by address, of Joseph M. Day from the office of judge of pro
bate and insolvency for the county of Barnstable.

And now come the remonstrants in the above-entitled matter, and not 
admitting, but expressly denying, the truth of the charges hereafter referred 
to, move the Committee as follows: —

That charge IX . of the charges and specifications filed before this Com
mittee, entitled “ Grounds upon which Judge J. M. Day’s removal is asked,” 
relating to alleged misconduct in a federal office in 1861, be stricken from 
said charges and expunged from the record, because said charge IX . is 
irrelevant, impertinent, and scandalous, having no bearing upon the matter 
under consideration.

By their Attorneys,
CHARLES P. THOMPSON, 
THOMAS II. TALBOT,
E. W. BURDETT.

PRELIMINARY AN SW ER OF REM ONSTRANTS.
Commonw ealth  of M a ssachu setts .

In Joint Special Committee o f  both Houses.
In the matter of the petition of Laban Baker 2d and others, praying for 

the removal, by address, of Joseph M. Day from the office of judge of pro
bate and insolvency for the county of Barnstable.

And now come the remonstrants in the above-entitled matter, and before 
making general answer to the charges and specifications filed before this 
Committee, entitled “  Grounds upon which Judge J. M. Day’s removal is 
asked,” and say as follows : to wit, —

I. That neither the remonstrants or respondent ought to be required to 
answer to the charges and specifications entitled as aforesaid, the same being 
presented for the first time to this Committee; that they ought not to be 
required to answer to any charges, except such as have first been submitted 
to the Senate and House of Representatives; and that the filing of charges 
and specifications before a Committee in the first instance is irregular and 
improper, and does not impose upon the Committee any right or duty to 
hear and report upon the same.

II. That they ought not to be required to answer said charges and speci
fications, because they are of the same general nature as, and substantial 
repetitions of, the charges and specifications presented to and passed upon 
by the General Court of 1881; and that the subject-matter upon which are 
based such of said charges and specifications as were not contained among
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those presented in 1881 existed at that time, and should then have been 
presented and heard, if relied upon by the petitioners.

III. 1 hat they ought not to be required to answer said charges and speci
fications before this Committee, because the same are charges and specifica
tions of misconduct and mal-administration in offices, and, if true, render 
the said Joseph M. Day liable to impeachment, and cannot properly be 
inquired of except in a court of impeachment, where such matters are solely 
cognizable.

By their Attorneys,
CHARLES P. THOMPSON, 
THOMAS II. TALBOT,
E. W. BURDETT.

ANSWER OF REMONSTRANTS.
Commonw ealth  of Ma ssachu setts .

In Joint Special Committee o f both Houses.
In the matter of the petition of Laban Baker 2d and others, praying for 

the removal, by address, of Joseph M. Day from the office of judge of prohate 
and insolvency for the county of Barnstable.

And now come the remonstrants in the above-entitled matter, and affirm
ing that they ought not to be required to answer the charges and specifica
tions filed before this Committee for the reasons set forth in a preliminary 
answer heretofore filed by them, but in compliance with the order of said 
Committee, and say as follows: —

That, upon their information and belief, they deny each and every of said 
charges and specifications, as fully and particularly as if each and every of 
them were herein specifically and separately denied.

And they further say, upon their information and belief, that the said 
Joseph M. Day is not guilty of any of the violations of law, or of any of the 
other matters and things alleged in said charges and specifications. And, in 
relation to the ninth of said charges, they further say, that the same is, upon 
the face of it, irrelevant, impertinent, and scandalous, andoughttobe stricken 
from the record of these proceedings, as an allegation in no way connected 
with or bearing upon the matters now under investigation.

By their attorneys,
CHARLES P. THOMPSON, 
THOMAS H. TALBOT, 
EVERETT W. BURDETT
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ANSWER OF THE RESPONDENT, JOSEPH M. DAY, TO THE 
CHARGES AND SPECIFICATIONS OF THE PETITIONERS.

B a r n s t a b l e , Feb. 23, 1882.
To the Joint Special Committee o f both Houses o f  the Legislature, to which was 

referred the petition o f Laban Baker 2d and seven others, praying fo r  my 
removal, by address, from the office o f Judge o f Probate and Insolvency for the 
County o f Barnstable.
Gentlem en , — I have received the charges and specifications filed against 

me by the counsel for the petitioners in compliance with the order of your 
Committee, and in response thereto I desire to submit the following : —  

These charges and specifications I  find to be substantially the same as 
those which were fully heard before a joint special committee of the Legisla
ture of 1 SSI. So far as there is apparent substance in any new allegation, 
it is at most merely a new specification under one or another of these old and 
fully disposed-of charges, something then existing, and that must have been 
well known to my accusers.

The truth of all these allegations I most emphatically deny. The ninth 
charge is wdthout foundation in fact, and bears upon its face conclusive evi
dence that it ought not to be considered by your Committee.

With great respect for, and entire confidence in, the tribunal before which 
I am called, permit me to state to you, and through you to the honorable 
body you represent, briefly, my reasons for the course hereinafter indicated.

First of all, gentlemen, I desire to call your attention to the fact, that every 
charge urged against me last year was of an impeachable offence; and every 
specification under these charges, if proved or alleged in fact and motive, was 
a sufficient foundation for and justification of the charge to which it belonged.

My claim then was, that, for an impeachable offence, a judicial officer of 
the Commonwealth of Massachusetts had the right to be tried by the only 
constitutional tribunal provided for the consideration of such offences; that 
is, a tribunal before which alone a trial could be had under all the safeguards 
provided by that same Constitution against the destruction of judicial honor, 
and the tenure provided for the judicial servants of the Commonwealth, and 
one that could render a final and conclusive judgment.

That claim was waived for one reason and one only; viz., the apprehen
sion that a persistence therein, and action in accordance therewith, might 
possibly be regarded as an excuse for not meeting in a prompt and proper 
manner charges of personal and official misconduct.

As a consequence, I passed through weeks of exhaustive investigation 
covering the entire period of my official life (more than twenty-three years); 
and I do not need to recall to the attention of some of your body, if of any, 
that the result was the unanimous recommendation of a joint special commit
tee of the body you now represent, that the petitioners for my removal have 
leave to withdraw.

Now, gentlemen of the Committee, after all this, I feel that I  have the 
right to say that my claim o f right is the same this, as it was last, year, and to 
point out to you, that to pursue me with proceedings for removal by address, 
upon charges which, if true, are proper charges upon which to base articles
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of impeachment, is, if not illegal and unconstitutional, most cruel and unjust, 
because, —

1st, While members of the House and Senate may vote the address asked 
for, they may do so without regard to the question whether or not a single 
charge against me has been sustained by proof.

2d, In this event, no reasons for my removal from office appearing of 
record excepting the charges referred to, these charges must and will inevit
ably be taken by the public to have been proved, while not one of my judges 
will be responsible under oath for the apparent findings against me.

And I further submit to you, gentlemen, that to permit the re-opening of 
charges against me, disposed of by the Legislature of last year, is to the last 
degree oppressive, because, —

1st, My presence before the Legislature year after year as a defendant 
against proceedings involving my right to hold my present position, will 
necessarily inspire the suspicion that I am unduly and indelicately anxious 
to retain the same.

2d, If these charges are not now to be taken to be res adjudicata in my 
favor, there can be no active judgment or finding by this Legislature that 
can make them so; and, in pursuance of a threat against me by a promoter 
of (though not a petitioner for) this year’s proceedings, 1 may be called upon 
to spend my last dollar, and then meet with defeat, for the sole reason that 
my means are exhausted.

And therefore, Mr. Chairman and gentlemen of the Committee, I most 
respectfully submit whether I ought to appear before you as a party inter
ested in this investigation until the proper tribunal shall have had presented 
for its consideration questions to determine

1st, Whether or not a judicial officer of this Commonwealth may be legally 
removed from office by address, upon charges that, if true, would warrant 
his removal by impeachment.

2d, Whether charges against a judicial officer of this Commonwealth 
upon proceedings for his removal by address, once investigated and passed 
upon by the Legislature, are, or are not, res adjudicata; and, if yea, to what 
extent.

In order, however, to leave no room for the suggestion that I am not now 
as ready as I  was last year, and as I ought to be at all times, to meet my 
accusers face to face, permit me in conclusion to say that I shall at any time 
welcome the opportunity to meet any and all charges against my personal 
or official record before any tribunal that has the power to say, once and for 
all, “ Not Guilty ” as w7ell as “ G uilty.”

I have the honor to be, Mr. Chairman and gentlemen of the Committee,
Very respectfully your obedient servant,

JOSEPH M. DAY,
Judge o f  Probate and Insolvency for the County o f Barnstable.
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REPORT OF THE HEARINGS
Before the Joint Special Committee of the Senate and House, 

upon the Petition of Laban Baker, 2d, and others for, and 
Bemonstrance of Nathan Hdson. and others against, the 
Removal of J oseph  M. D ay from the Office of Judge of 
Probate and Insolvency for County of Barnstable.

R oom 14, St a te  H ouse , B oston , 
F e b . 21, 1882.

T he Committee met at 10.50 o’clock a .m ., Senator Jennings o f 
Bristol, Chairman, presiding.

The Chairman announced, in regard to the matter of a clerk and a 
stenographer, that he had selected Robert A. Southworth to serve 
as the former, and William B. Wright as the stenographer of the Com
mittee.

The Ch airm a n . The matter before the Committee this morning is 
the following petition : —
“ To the Honorable Senate and House of Representatives in General Court

assembled.
“ We, the undersigned, citizens of the county of Barnstable, being the lead

ing petitioners in this behalf before the Legislature of 1881, earnestly pray that 
both Houses of the Legislature may address the Governor and Council, and 
recommend the removal of Joseph M. Day from the office of judge of probate 
and insolvency for the county of Barnstable.”

The Ch airm a n . There have been numerous remonstrances filed, 
signed by many parties, all of which are in substantial^ the same 
form as the following : —
“ To the Honorable Senate and House of Representatives of the Commonwealth

of Massachusetts.
“ The undersigned, citizens of the county of Barnstable, earnestly remon

strate against the removal of Hon. Joseph M. Day from the office of judge of 
probate and insolvency of this county.”

The Ch airm a n . The Committee are read}' to proceed on this peti
tion and these remonstrances; and I would ask who, if anybody, 
appears on behalf of the petitioners ?
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Mr. AYa d l e ig h . I  appear on behalf of the petitioners, Mr. Chair

man.
The C h a ir m a n . AYho appears on behalf of the remonstrants?
Mr. B u rd ett . Mr. Chairman, Mr. Thomas H. Talbot and myself 

appear this morning in behalf of the remonstrants ; and we expect to 
be joined, at a later stage of the hearing, by Mr. Charles P. Thomp
son of Gloucester.

The C h a ir m a n . Mr. Talbot’s and Mr. Burdett’s names may be 
entered at present for the remonstrants. Do I understand that you 
do not appear for the respondent, but simply for the remonstrants ?

Mr. B u rd ett . Yes, sir.
The C h a ir m a n . Does anjdtody appear for the respondent?
Mr. B u rd ett . A s  far as we hear, there is no appearance for the 

respondent. AYhether there is to be an appearance for him in future, 
is something regarding which the counsel for the remonstrants are 
not at present advised.

Mr. AYa d l e ig h . I received a notice from the Committee, in which 
I was informed that no witnesses would be heard at this meeting: 
consequent^ we are not prepared with any testimony this morn
ing. I suppose that the Committee desire to establish the mode in 
which this investigation and the hearing shall be conducted. I sup
pose, too, that properly some suggestion should come from the peti
tioners in the first instance; and I  would propose — and I presume 
that suggestion will meet the sanction of my friends, the counsel 
for the remonstrants — that the record of last year go in as a part of 
the case, as a part of the evidence this year. All that the wit
nesses, who then appeared and testified before the Committee, testi
fied to, will go in ; and none of them need be summoned again, unless 
some new matter is introduced. (And I would sajr, I am not aware 
that it will be necessary, so far as we are concerned, to summon one 
even of the witnesses whose testimony was taken last year.) I sug
gest that the testimony be considered in connection with the charges 
then made, and that the new testimonjr be confined to the charges I 
have already filed with the Committee. I will say — and I presume 
that wall be for the great satisfaction of this Committee — that the 
new testimony will occupy but a short time, in my judgment. It is 
confined to a few specific facts,* and it will not call out any general 
controversy upon matters ■ which are vague in their character.

I would like to hear from mj* friends, the counsel for the remon
strants, whether or not the suggestion which I make meets with their 
approval.

Mr. B u rd ett . Mr. Chairman and gentlemen, in behalf ot the 
counsel for the remonstrants, I may say that we are not now, for 
reasons which I will presently give, in an}r condition to consider any
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of the matters which have been referred to by the counsel for the 
petitioners. There may be some preliminary suggestions to be made 
by counsel on our side, which will be of importance as affecting, per
haps fundamentally, the whole case. We are not prepared to say any 
thing, or to take any position whatever, as yet, or to take any step, in 
relation to whether the record of 1881 shall be admitted without the 
presence of the witnesses; and we are not prepared at this time to 
make any suggestions, or to agree to any programme; and the rea
son I will state now, and it seems to me that it will be deemed, by 
anybody who pays attention to it, to be a sufficient reason. For one, 
I never enter the trial of any cause without an opportunity for prepa
ration ; and that opportunity has not presented itself as yet in relation 
to this matter. I read in the public prints, and was subsequently 
notified by the clerk pro tem. of this Committee, that a hearing would 
be had to-day upon preliminary questions ; and that the remonstrants 
or the respondent would have notice of the specifications, under the 
charges laid against him, three days before the meeting of the Com
mittee. That was fair and satisfactory to everybody on our side. 
We summoned a meeting, which was held at my office in Boston, with 
a great deal of inconvenience to some of the persons present, on 
Friday. Mr. Thompson of Gloucester was present. Mr. Talbot and 
myself, as well as some of the leading remonstrants and the respond
ent, were there. We waited during Friday forenoon without a copy 
of the specifications, in the absence of which we could not go a step, 
of course. That forenoon L called at Mr. Wadleigh’s office, and saw 
a gentleman connected with him in business, and told him we had 
been waiting for specifications that had not come, and that it would 
be absolutely necessary to have them by two o’clock in order to be 
prepared to appear here, as we hoped to be. He told me that the 
specifications would be drawn between one and two o’clock, and that 
we could have them then. In the afternoon I sent a note to him, and 
he said the specifications were in the hands of a copyist, adding that 
we should have them at four o’clock. Mr. Thompson waited in my 
office till then, and later than th a t; and I waited till the close of busi
ness hours. When about to go home,— having mv overcoat on for 
that purpose, — the specifications arrived. Of course, then it was 
too late to consider them. On Saturday it was impossible to get the 

/ same gentlemen together for consultation; on Sunday we were 
not required to do so, of course; and on Monday we had no oppor
tunity to give them the consideration which they deserved. It 
appears, therefore, that three days were not given us for the consid
eration of these charges, in compliance with the Committee’s order. 
We do not intend to take advantage of this circumstance as a techni
cal matter. As soon as we are permitted to prepare ourselves to
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appear and go forward with this investigation, we shall do so. I do 
not say the delay was through any fault on the part of the gen
tleman on the other side ; but it was nevertheless to our disadvantage. 
We have not been able to communicate with Mr. Thompson, except 
to send him a copy of the specifications on Saturday. And for this 
reason I do not want to take a single step forward without having an 
opportunity for conference and consideration, without having the 
ground mapped out beforehand by all those who are interested in the 
matter. And I appear here now in that position, — as one who has had 
no opportunity to consult with the persons who are most interested. 
For this reason, therefore, we very respectfully and very regretfully 
have to make the suggestion and request that the matter be not 
opened for one week. Judge Day, by an adjournment of court made 
before this meeting was notified to him, has put himself under obliga- 

. tions to hold probate court on Thursday. Mr. Thompson cannot 
possibly be on hand this week, but tells me that he will so arrange 
his matters, that, if we can bring it about to have the first real meet
ing a week from to-day, he will be present. The remonstrants regret 
that the facts are as they are ; but the present difficulty seems to have 
been unavoidable under the circumstances.

The C h a ir m a n . Has this proposition of the petitioners, to use 
last year’s report, ever been brought to your attention at all?

Mr. B u rd ett . It has, through the specification filed with us late 
Frida}7 afternoon.

The C h a ir m a n . Not before that?
Mr. B u r d ett . N o , s ir ,  n o t before th a t .
Mr. W a d l e ig h . Well, gentlemen, I  was required to give three 

days’ notice ; and the three dai's’ notice I gave, unless Sunday is 
excluded. I do not know whether my brother intends that that shall 
be or no t; nor do I know whether that is within the rules of the Legis
lature of Massachusetts. I suppose, that, where three days’ notice 
is required, Sunday is not to be excluded, unless by some rule. In 
court there is a rule, but I never have understood that there is such 
a rule in this Legislature. I prepared these specifications so as to 
comply with the order sent me, and intended to furnish them sooner; 
but in the forenoon of that day, and until one o’clock, I was engaged 
before another committee of this Legislature. I made arrangements 
to have the parties meet me between one and two o’clock: but, on 
going to m37 office, I found that they had been detained,; and it was 
impossible to get the specification drawn before the}7 came, which w7as 
about four o’clock.

Now, as to the alleged want of preparation on the other side, I 
confess that I am at a loss to understand what that means. This 
whole matter has been heard fully once. My brothers on the
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other side were both in the hearing, and had charge there ; and the 
investigation of this year is so far a part of, and so far connected 
with, the investigation of last year, that I cannot conceive of anj'- 
body who assisted in that investigation — as I did not —• claiming 
that there is a want of preparation for commencing this investigation. 
1  do not understand what that means. The Committee will see, on 
looking at the specification tvhich I have filed, that the new matters 
are cognate to those which were to be heard last year; that all, or 
nearly all, of the events occurred within six years ; and that, under 
the rule of last year, where the facts occurred within six years no 
specification of those particular facts -was necessary at all. They 
stand to-daj-, so far as this matter is concerned, precisely as they 
stood on any day during the investigation last year, or on any day 
during that hearing. It seems to me there is nothing in the claim that 
they are not prepared to go along with this hearing.

The C hairm an . Well, I  understand Mr. Burdett particularly to 
refer to your proposition to introduce the record of last year.

Mr. W a d l e ig h . Now', let me say one word about that. I ask you, 
Mr. Chairman, whether he must not have anticipated that? Could 
it be supposed that this Committee would sanction the expense 
of summoning all those witnesses to come up here to testify nega
tively whether they ever saw Judge Day drunk, or whether they ever 
knew Judge Da\- to be rude, when they were fully examined by the 
counsel of Judge Day, a party in the case. It could not have been 
supposed that we were to take any course by which all those witnesses 
were to come up here again, their testimony being all printed, and 
just as capable of being used as though it had been in depositions 
taken in a former hearing of this cause.

I am desirous, Mr. Chairman and gentlemen, of putting the State 
to an expense as slight as possible, with as little delay as possible, 
and of disposing of this matter at the earliest day. My own engage
ments next week before the Committee on Street Railways are likely 
to interfere with my attending here; for it is quite probable, from 
present appearances, that the matter of the Charles River Railway 
will occupy the Committee on Street Railways the whole of the week. 
And it seems to me, that, inasmuch as the evidence of these matters 
named in our specification could have been introduced bn any day dur
ing the former hearing, we ought not to be met with the allegation 
that they are not prepared to meet the evidence which we present.

The Ch a ir m a n . Were you furnished with a copy of this, Mr. Bur
dett? We have here the following, which I will read : —■

“ The petitioners for the removal of Judge Day respectfully request that the 
record of the hearing in his case last year on the petition of Joseph P. Johnson 
and others for his removal be considered by this Committee in connection with 
tiie charges then presented.
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“ They will also introduce new evidence in support of the following

charges: —
“ That he was improperly and illegally retained, employed, and paid as 

counsel in other cases: to wit, —
“ For Samuel Pitcher, administrator of the estate of Edward J. Carroll in 

1875 or 1876;
“ For Ambrose N. Doane, administrator of the estate of Joseph C. Lawrence 

in 1877;
“ For Isaiah Gifford, guardian or administrator of the estate of Hiss Sted;
“ For Mary M. Goodspeed, administratrix of the estate of Levi L. Goodspeed 

in 1880;
“ That he has been privy to the taking of illegal fees by the register of his 

court, and has counselled and advised the same;
“ That he has not audited the account of the register of his court, as required 

by law;
“ That, while acting as judge, he treated Mrs. Nickerson, widow of Henry 

Nickerson, with such harshness and rudeness that she fainted in the court
room ;

“ That he was intoxicated on the cars at Cohasset Narrows, as charged in the 
hearing last year.

“ The petitioners also request to be allowed to file further specifications, if 
new facts shall come to their knowledge during this hearing.

B. WADLEIGH, 
Attorney for the Petitioners.”

The C h a ir m a n . N ow , Mr. Burdett, have you received a copy of 
that?

Mr. B u rd ett . Yes, sir.
The C h a ir m a n . When ?
Mr. B u rd ett . At the time I have already stated, — at the close 

of business hours on last Friday.
Mr. W a d l e ig ii. You sent your boy to my office —
Mr. B u rd ett . Yes, sir, with a note, having previously been there 

myself.
Mr. W a d l e ig h . I s e n t i t  by  th e  boy .
Mr. B u r d ett . Pardon me, sir: you are mistaken. Mr. Wellman 

brought it to us.
Mr. W a d l e ig h . Then I am mistaken. I know nothing about it, 

except from hearsay.
The C h airm a n  (to Mr. Burdett). You had knowledge, then, on 

Friday night, that they proposed to request the Committee to use the 
record of the hearing of the case last year?

Mr. B u rd ett . Yes, sir.
The C h a ir m a n . Why couldn’t you be prepared to discuss that 

part of it at airy rate, at the present time ?
Mr. B u rd ett . N ow , Mr. Chairman, I am glad you ask that ques

tion. I think you will appreciate the embarrassment of my position, 
and Mr. Talbot's. That is one of the things which we were to con
sider on Friday. That is one of the things for which Mr. Thompson
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came from Gloucester to Boston, and waited all day. I t is one of 
the things for which Judge Day came from Barnstable.

The Ch airm an . Why didn’t you consider it?
Mr. B urdett. We had nothing to consider at that time. There 

had been some talk in the public prints about introducing the record 
of 1881, but we were not prepared to suppose that it would be done. 
We came together to consider what action we should take in case we 
found that it was proposed to introduce the old record. Of course, 
we cannot say we had no conception of such a thing ; but we could not 
make up our minds what to do about it, until it actually presented 
itself. Now, if I understand rightly, there is something to be said- 
by Mr. Thompson on that very subject, — the presentation of the 
record of 1881. Mr. Wadleigh asks if it was to be supposed that 
this Committee would sanction the recalling of all the witnesses of 
last year. We not only did not suppose that the Committee would 
sanction such a proceeding, but we had very grave doubts whether 
they would permit the introduction of the subject-matter of the pro
ceedings of 1881 in any form, printed or oral. We met at my office, 
in the neighborhood of nine o’clock. I think almost all the parties 
were present at that time, and waited in readiness all day Frida}7, 
substantially, in the expectation that something ivould be presented 
to them that they might consider. Nothing was presented, and we 
separated without an understanding of what was to be done; and 
since that time I have not seen Mr. Thompson, or communicated with 
him, except to send him a copy of the specifications, which I had had 
made : and the matter was left simply there. We were all at sea. I 
can say candidly that it is not for the purpose of delay that we are 
asking this postponement, because, for one, I am better prepared, as 
far as my engagements this week are concerned, than I should be at 
any other time ; but I  cannot consent to go forward with a matter 
about which we have had no opportunity of consultation. And, Mr. 
Chairman, as a lawyer, you will not say that a person who is about 
to be indicted is bound to shape his defence before he sees the indict
ment. A man may have a general notion that he is to be indicted 
for something which he has once answered, and which should not be 
opened anew; or that something is to be interjected into the pro
ceeding about to be had against him, for which he has once been put 
in peril: but he is not bound to presume such a thing, and he is not 
called upon to consider his defence till the charges against him have 
actually been made.

We met on Frida}7, expecting to have these charges before us. I 
went to Mr. Wadleigh’s office for them myself, but did not get them, 
being promised them at two o’clock. We kept together until four 
o clock, and then parted. An hour or two later, when every one else
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bad gone home, and I was preparing to leave, the specifications were 
brought in by Mr. Wadleigh’s junior partner. Of course it was then 
impossible for them to receive any consideration. On Saturday I 
was detained in my office until 6.30 p .m . about other matters, and 
could not consider these charges. On that day the parties were all 
scattered, and could not be gathered again ; and on Sunday we were 
not called upon to attend to it. Monday we did not have time for 
the sufficient consideration of the charges.

The C h a ir m a n . The point is not of j’our consideration of charges 
before they are made ; but the question is upon your passing on the 
course of procedure here, which you say your parties came together 
particularly to determine.

Mr. B c r d ett . After we knew what the charges were.
The C h a ir m a n . I don’t see that it would require you to know 

what the charges were, in order to determine whether you would 
allow the record of last year to be introduced. It is not necessary 
for a person to know what he is sued for in order to determine 
whether he is going to plead minority, provided the suit is not for 
necessaries. That is the way the question presents itself to my mind,
— whether or not having met, as you say you did, to consider the 
question of allowing this record to go in, and being all present there,
— of course I do not know whether you discussed it or not; but you 
were there to discuss it. I t seems to me it is wasting the time of the 
Committee, then, to come here and show an unwillingness to proceed 
on that exception.

Mr. B u rd ett . If you wdll allow one moment —
Mr. W a d l e ig h . Of course the Committee wdll understand that I 

am not posted in the practice of this body, — I mean the Legislature 
of Massachusetts ; but the order -which I received was to give three 
daj’s’ notice.

Mr. S w if t . Is there a copj7 of that order here, sir?
Mr. W a d l e ig h . I have it here. There [producing letter] is the 

letter I received from the clerk.
The C h a ir m a n . I cannot see what the rules of the Committee can 

establish.
Mr. W a d l e ig h . I cannot find any thing to justify the supposition 

that Sunday was excluded.
The Ch a ir m a n . The fair inference would be, Mr. Wadleigh, to 

think that it was.
Mr. W a d l e ig h . Still —
The C h a ir m a n . If 3-011 or I received such an order from the court, 

we would ordinarily understand that to mean three days, aside from 
Sunday; and an order of three days’ notice by the Committee, I 
should suppose, would mean what is usually meant by an order of the 
court.
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Mr. W a d l e ig h . Still, the order of the court applies only to 

matters in the court; but, if the Legislature should pass a bill requir
ing three days’ or twenty days’ notice, unless Sundays were excluded 
expressly, they would not be so considered. Here the notice to be 
given would not exclude Sundays, unless there is a general law to 
that effect; and I am not aware that there is anjL I supposed the 
order of the Committee would be construed the same as though a bill 
had been passed by the Legislature requiring three or ten days’ 
notice. In that case there can be no doubt that, unless Sundays were 
expressly excepted, they would be excluded. I am confirmed in that 
belief by the opinion of veteran legislators. It never occurred to 
me that giving notice on Friday was not compliance with this 
order.

Mr. T hayer . I should like to ask the counsel for the remonstrants, 
whether he understands from the specification that the charges of last 
year are renewed in detail, or whether the hearing is referred to as 
opening the charges afterwards? Were the charges to be renewed in 
detail, or does he understand that the record of the hearing was to 
be accepted as bearing on the new specification herein made ?

Mr. B drdett. I can answer that, Mr. Chairman, simply in 
this way: that that question has not been considered. That would 
have been one question which we would have considered, if the 
charge had reached us in season. Now, I am not going to discuss the 
question of notice: we were acting, at any rate, on the understand
ing that Sunday was to be excluded, and made great efforts to meet 
the "Committee and counsel on the other side half way.

Mr. W a d l e ig h . Let me ask j-ou whether, if the Legislature had 
passed a bill requiring three days’, five days’, or twenty days’, or any 
number of days’, notice, Sunday would have been excluded?

Mr. B drdett . I have no difficulty in answering that question. 
That is not this case. We have come up here to a hearing more in 
the nature of a judicial hearing than any thing else.

Mr. W a d l e ig h . Whether or not you claim that a letter o f this 
Committee is to have more force or a different interpretation than a 
bill passed by the Legislature ?

Mr. B u rd ett . There is no connection or similarity between the 
two things. But, as lawyers, we understand that the letter means 
three working-days. Just one word in answer to the Chairman, as 
to why we did not consider this question, if we had an idea that it 
might come up. I do not think that the members of the present 
Committee — none of whom were members of the body they now repre
sent in 1881 -— appreciate the importance of that preliminary question 
in the view that the respondent and remonstrants may take in this 
case. If we had opened that matter for discussion, very likely it
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might have taken all day. We didn’t see fit to waste our powder, 
and it was not wise that we should fire at something that might or 
might not be there. We did not suppose that the Committee in any 
form would resume the hearing of last year, or consider the charges 
of last year in any aspect; and we were not prepared to consider 
that question until it had become settled beyond all doubt. All I 
can say is, we have acted in good faith ; and we now find ourselves 
in a position where it is impossible for us to go on with this hearing 
intelligently at this time, although I regret it as much as any member 
of the Committee.

Mr. T a lbo t . I rise for the purpose of making our proposition 
clearer, and also to endeavor to make a suggestion which will meet 
the views of the Committee. I simply say, that at this stage we ask 
what the Committee of last year freely and voluntarily granted. We 
raised preliminary questions last year before the Committee. It is 
our privilege, as I understand, to raise those preliminary questions 
before you, Mr. Chairman and gentlemen ; and we simply ask you to 
treat us in that respect as they treated us last year. They gave us 
the liberty to argue those preliminary questions at the beginning; 
and when, in view of the false position in which it might put the 
respondent, as endeavoring to exclude the investigation of the facts, 
we waived that privilege, and claimed it at the end of the hearing, 
the Committee intimated to us with apparent surprise that they 
thought we were a little in fault in waiving that privilege. Let me 
corroborate this. Let me make it distinct. On p. 406 of the printed 
report the Chairman says, “ We expected to hear argument in that 
form,” — that is, the preliminary matter at the beginning of the hear
ing. “ We expected to hear argument in that form,” not a particle 
of information that the Committee would exclude us in that form, not 
a word. “ And we were surprised . . . by your taking the other 
course.” The old Committee not only allowed us to argue at the 
beginning; but, when we did not argue at the beginning, they inti
mated that we were in fault.

And, Mr. Chairman, there is another point that I present to you. 
I appreciate that neither you nor an}’ of the members of this Com
mittee wish us to present any part of our case piecemeal. If we have 
a case worthy of presentation, you will allow us to present it as a 
whole, and will not select any part and insist upon our arguing that, 
and then go on and have us present the other at another time. I 
think we should have the same consideration we had before. We 
have not determined exactly what our course shall be, only that we 
shall have some considerations worthy of presentation to you, as the 
Committee pursued last year —

T h e  C h a i r m a n . T h a t  i s  o n e  r e a s o n  w h y  w e  g a v e  t h i s  d a y  t o  y o u ,
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and provided expressly in the notice that there would be no witnesses 
heard. That is the object of this meeting.

Mr. T albot. And my associate has explained to you how that 
object has been defeated. We make no charge of fault on the part 
of counsel on the other side: we say, in fact, it has been defeated. 
Now that I am discussing that matter, I propose a method of treating 
this case. We have not filed any answer to those specifications, for 
the simple reason, that, since those specifications came in, it has been 
impossible for us to get together. That is all we say. I propose, 
then, that this Committee adjourn until Tuesday next, when Mr. 
Thompson will be at liberty for the first time. On Saturday morning, 
or Fridaj', we will file our answer; we will furnish counsel on the 
other side with our answer to the specifiations; and on Tuesday, if 
the Committee shall see fit to hear us, we shall be ready to answer 
and submit any preliminary objections we have to make ; and we have 
matters beside those which have been suggested by the Chair.

Mr. W a d le ig h . I do not know as I can add any thing to what I 
have said. It seems to me that two counsel of such ability as those 
on the other side, who were present during the investigation of last 
year, must be competent without the aid of brother Thompson, who 
was not here at all, to argue this preliminary question. I suggest to 
the gentlemen of the Committee that the gentleman at the other end 
of the table (Mr. Thayer) made an inquiry of brother Burdett which 
was not answered.

Mr. T albot. I never thought of that question until the gentleman 
at the head of the board suggested it.

Mr. Chairm an . It seems to me that it is quite an important 
one.

Mr. W a d l e ig h . Would the Committee like to have me explain?
The Chairm an . I would like to call your attention to the fact, that, 

as I understand your motion here, you simply request that the record 
of the hearing in his case last year be considered by the Committee 
in connection with the charges then presented. Now, Mr. Thayer’s 
difficulty — and we think it is a proper and important question for the 
Committee and for you to consider—• is, whether that is presenting here 
in a sufficiently formal way the allegations that you propose to rely 
upon. You surely would not present them so in court, either in a 
civil or a criminal action ; and whether it is not better, even if you 
do use the record, — this is what I suppose Mr. Thayer had in 
mind, — whether it is not better, as a whole, for you to set out your 
specifications from the beginning to the end. If you want to use 
those, set them out so that we may have a distinct bill of specifica
tions before this Committee, properly numbered, that we are to con
sider and act upon.
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Mr. W a d l e ig h . Let me suggest that what I  meant by that was, 

to take the charges of last year in connection with the record, and in 
no other manner; that, to sustain those charges, no new evidence 
should be presented ; and, if any of those charges are not re-affirmed 
in this specification, that no other evidence should be introduced in 
regard to them on either side.

The C h a ir m a n . It seems to me that you can reach that just as 
well if you set out these specifications in order, and then move the 
Committee that the evidence taken in regard to these charges last 
year shall be applied to certain specifications, and no other.

Mr. W a d l e ig h . Of course I  am perfectly willing to meet the 
wishes of the Committee in that respect; but certainly, Mr. Chairman, 
that cannot be made a ground of delajr by counsel, who consid
ered those charges last year, and who conducted this investigation at 
great length then. The legal maxim is, “ That is certain which can 
be rendered certain ; ’ ’ and those gentlemen who were here last year 
cannot claim that this specification is to them uncertain.

The Ch a ir m a n . That suggestion only comes from the Committee 
for their own convenience.

Mr. W a d l e ig h . The Committee understand that we, with a view 
to shorten the investigation, intend to introduce new evidence only on 
the charges that vve may specify this year, but that all the evidence 
of last year should be considered in connection with the charges then 
made ; and they are now re-affirmed for that purpose onty. Our idea 
is, that we can thus shorten this proceeding very much. The peti
tioners are willing to stand on the specific matters which they now 
allege, the record of last year going in as a whole, charges, evidence, 
etc.

Mr. S w if t . I should like to ask the gentleman, through the Chair
man, what he asks in relation to the charge of last year, which is 
reiterated in the charges of this year? I think, at least, one of those 
charges is contained in the charges of last year. How would you do 
in that case?

Mr. W a d l e ig h . In that case, we introduce new evidence on that 
point.

Mr. S w if t . H ow ab o u t th e  o ld  ev idence?
Mr. W a d l e ig h . That is to be considered.
Mr. S w if t . That would be competent on that charge.
Mr. W a d l e ig h . Of course ; but the charge is reiterated to notify 

them that we introduce new evidence upon it.
Mr. B r u c e . Suppose that the Committee should vote not to  re

introduce last year’s charges, then you have simply those charges 
here to rest upon ?

Mr. W a d l e ig h . Then we should have to summon all the witnesses 
who were here last year.
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Mr. B ruce . Not on that question — in case the Committee voted 

they would not receive the record of last year?
Mr. W a d le ig h . Then I  should have to make some new ones.
Mr. B ruce . Then why not have them, all that we care to rely on?
The Chairm an . The object of the senator, as I  understand it, is, 

that if you wish to make a motion as to certain of these specifications 
you detail, and propose to introduce only the evidence of that prior 
record, you can put that in the form of a motion, and let it stand 
there. You can accomplish your object just as well bjT moving that 
the record of last }ear be taken in connection with certain of these 
charges that you make, and no new evidence be introduced, and then 
go on and introduce the evidence of the specific charges ; and then, if 
we vote not to take the record, we go into each charge on its merits.

Mr. W a d le ig h . That w'ould be more agreeable to the petitioners 
than the course which I suggested. I suggested the course I did 
because I supposed my brother Burdett wrould complain that the 
whole record ought to go before the Committee. I am perfectly 
willing to take the course which the Chairman of the Committee 
suggests.

Mr. T hayer . I should like to ask the counsel for the petitioners, 
whether it is not an anomaly to file his declaration, or his bill of in
dictment, in such a way ? — that is, he draws his declaration or indict
ment in one form, relying on the ruling of the court affirmatively in 
his favor. Would it not be better to file his specification as in a 
criminal or civil action, taking all the chances of being ruled against 
himself?

Mr. W a d l e ig h . My brother is correct so far as legal analogy is 
concerned ; but I venture to say that no legislatures nor legislative 
committees are governed by the rules of the common law7 as to plead
ing. Those rules are sometimes very burdensome and annoying in 
courts; and no legislative body, nor committee that I have ever 
known, wras wdlling to be bound by them. But, if this Committee 
desires to be bound by those rules, I have no reason to complain.
1 would suggest, that, if those rules are strictly held to, it w7ill cause 
a great deal of unnecessary controversy, and be likely to lengthen 
the hearing.

Mr. Sw if t . So far as the rules of law tend to produce distinct 
issues, I should think they might help to clear up matters for us.

Mr. B urdett . If this record of 1881 is ever going to receive com
mendation in the future, it will be from the fact that the hearing 
approached nearer to a proceeding in a court of justice than any 
investigation of which I have any knowledge. That is the merit of 
it; and the ground on which it received great credit throughout the 
Commonwealth was, that we were bound by the same rules, and that
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we proceeded with the same order, as in a court of justice ; and the 
chairman of that Committee, who now adorns the bench of this Com
monwealth, brought to himself more credit than in any other way by 
this mode of procedure. It was because we went forward in an 
orderly, legal, decent way, that we accomplished the work as it was 
done ; and I have heard of no other course of action for this year.

Mr. W a d l e ig h . Does m y brother Burdett claim that evidence was 
not admitted, which, under the rules of law, would have been in
admissible?— because, if he does, I think one can open the book at 
random, and refute him.

Mr. B u rd ett . S o far as my recollection goes, in that report there 
is blit one or two pieces of evidence admitted that were presumed to 
be inadmissible according to the rules of evidence. The Chairman 
atone time said, “ I think we ought to hear the evidence.” Only 
once : there was no other exception to the rule, which I now recall.

Mr. H il l . It seems to me that this question of the admissibility of 
the record of last year ought to be determined early in the case. If 
we progress, we will find it a stumbling-block throughout the investi
gation ; and it seems to me that the counsel ought to present their 
views on that part of the case at an early day.

Mr. B u rd ett . We shall be prepared to present our views, pro
vided the hearing is set far enough off to enable us to hold a confer
ence. We need the assistance of a gentleman who is to take charge 
of that portion of the argument.

Mr. W a d l e ig h . The allegations which the gentlemen make about 
their want of preparation in this case fill me with dismay. Since I 
was retained in this case I have had very little time to attend to it. 
Before 1 was retained I knew nothing about it whatever. I have 
only been able to read this record of last year’s hearing through once, 
and that hastily*. Now, if they on the other side are not prepared, 
having two counsel, who went through the whole matter last year, it 
occurs to me that this case is of such a peculiar nature, that I am not 
prepared to go on with it. I t seems to me, Mr. Chairman, that this 
only means delay.

The C h a ir m a n . Would you care to state, Mr. Burdett, what p re
liminary questions you expect to argue, aside from the question of 
the use of this record of last year ?

Mr. B u rd ett . I can answer that only in the same way I have 
answered a similar inquiry before: that what we shall say in that 
regard has not been discussed at all. Last j'ear we discussed at 
some length, toward the end of the hearing (having filed our plea at 
the beginning), whether the Legislature had authority to go forward 
in the investigation of a judge on charges which were in their nature 
impeachable. The counsel for the remonstrants in this case have not
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changed their minds one particle on that subject, that this Committee 
ought not to go forward in the investigation of impeachable offences ; 
but whether, having gone over that last year, tliej' should deem it wise 
to set it up again, I cannot say. I have not had an opportunity to 
discuss that with my associates. Another question may be, whether 
the matters passed upon last year have not been settled. And an
other question is, whether, if we re-open the subjects of last year, we 
had better have the record or the witnesses. I have named three. 
Whether the specifications as they stand now are properly made, may 
be a fourth. I have read them over, but have not had a word with 
Judge Day in relation to them ; and he is the only man who has any 
knowledge of their truth or falsity. Although I have not examined 
them carefully for that purpose, it may be that they are not stated so 
as to give us proper notice of what is charged. I don’t know but 
that may be one of the questions to be discussed. There may be 
others; but, as junior counsel in this case, I cannot say what course 
my seniors may decide upon. I have had no conference with them 
on these later developments, and have no basis to stand on. I can
not get up and answer at random questions as to what preliminary 
matter is going to be raised.

The Ch airm an . The trouble is, you don’t seem to have considered 
any thing, or made any effort to consider any thing. That is the 
fault the Committee find. You had this specification furnished you 
on Friday night, and you had Saturday and Monday to consider it 
and form some plan ; but nothing was done. Now, the Committee 
feel as if their time was somewhat precious in this matter. Two ses
sions of the Legislature will be begun soon each day : and the trouble 
seems to be, in my mind at least, that you appear to have made no 
jeadway during Saturday or Monday to have considered any of these 
matters; so that you cannot give us any information as to what your 
method of procedure will be, what matters j'ou want to raise or care 
to discuss. This is the difficulty in the case witli the Committee, 
and where, it seems to me, you had hardly fulfilled your dutj’ in the 
matter.

Mr. B drdett. I  appreciate your objection, and, without knowing 
the peculiar difficulties with which we are surrounded, I might be 
willing to concede its justice ; but of course you realize that profes
sional gentlemen have other things to attend to beside investigations 
before legislative committees, and that Judge Day resides at a long 
distance from Boston. Mr. Thompson resides in Gloucester, doing 
business in Salem; and it is difficult to get those people together. 
Now, all the gentlemen concerned in this consultation so arranged 
their business that they could devote Friday to i t ; but of course our 
conference was defeated on Friday by not receiving the specifications :
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and on Saturday I personalty had a matter before a Master, which 
had been set down long in advance of the receipt of the notice of this 
Committee. On Monday, Mr. Thompson was engaged in court, and 
Mr. Talbot and I were busy about other matters which we could not 
possibly neglect. I t seems to me, that having spent one whole day 
waiting for the specifications in good faith, which we did not receive, 
we ought to be given the benefit of the supposition that we have 
honestly endeavored to prepare ourselves for this hearing. And 
attempting to decide on a course of action, in advance of knowing 
what the specifications and charges were to be, would be nonsense. 
If  we were prepared, there is no day in which I  should be so glad to 
go forward as now.

The Ch a ir m a n . We think there is considerable force, Mr. Bur- 
dett, in what Mr. Wadleigh says about the fact that the remonstrants 
are represented here at least by two gentlemen who largely conducted 
the case last year. Of course we understand that junior counsel al
ways yield to the wishes and opinions of their seniors ; but it is also 
just as true that senior counsel derive their information largely, and 
even have their course mapped out for them, by the juniors; and I 
have no doubt but what, if Mr. Thompson were here, he would sim
ply present, perhaps in his own way, but present the law largely, if 
not wholly, as presented to him by his juniors, and as furnished to 
him by them.

Mr. B u rd ett . That is a very fair suggestion ; but, if you’ll allow 
me one word, this matter was of so great length, involving the testi
mony of so many witnesses, that last year the work was pretty 
equally divided. My province was not the consideration of these 
points that we are now discussing; neither was that the province of 
Mr. Talbot. Mr. Gooch, who was then associated with us, and had 
charge of that portion of the case,— Mr. Gooch, b}7 reason of the 
pressure of official duties in another direction, goes out of the case; 
and Mr. Thompson takes his place, and deals with these questions. 
If my part of this present investigation is to be the looking after the 
testimony, I cannot agree to hold myself responsible, or make any 
effort in the direction of the consideration of questions involving 
these matters of procedure. That is the answer, Mr. Chairman, — 
that the present counsel, although they did in fact represent the re
spondent last year, did not deal — so far as I am concerned I can say 
so with certainty, although Mr. Talbot did, I believe, to some extent, 
but not mainly — with these questions which are now raised.

The C h a ir m a n . Pardon me one moment: as I understand, you 
decline to discuss this matter of the use of the record at all to-day, 
Mr. Burdett?

Mr. B u rd ett . I  don’t want to go so far as to say I decline,
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because that might be disrespectful to the Committee ; but I can 
simply go so far as to say that I am unable to. I cannot row a boat 
when I have no oars. That is my position. I came up here suppos
ing our explanation would be ample, and that the gentleman who did 
have charge of that part of the case, having met us, and having made 
an effort to be ready to-day, and having failed, for the reason I have 
given, would be given an opportunity to come here for that purpose; 
and, so far as I  am concerned, it amounts substantially to what you 
have suggested, — I must decline personally to take any responsi
bility or to utter a word in regard to these questions, whicli are of 
great importance, and which have been left to another person to 
present in his own way, and according to his owrn best judgment.

The Ch a ir m a n . Your excuse would be stronger but for the 
anouncement made by yourself, that your parties met, for one thing, 
to consider this very question of the introduction of the record.

Mr. B urdett . If that question had arisen. We didn’t know that 
question was to arise, nor in what shape it was to come. We could 
not get together and discuss in advance something which might come 
up or which might not come up. That is not my7 way of doing busi
ness, although some people conduct their business on that plan.

Mr. W a d l e ig h . That is the way counsel usually try their cases : 
they do not wait till they see what the other side will produce.

Mr. B urdett. I wait till I see whether I have a target to shoot 
at ever}' time, and do not waste my powder shooting into the dark.

Mr. W a d l e ig h . I venture to say that if my brother Burdett never 
undertakes to meet what evidence his adversaries may produce, he will 
not have that success in the future which he has had in the past.

The Ch airm an . Y ou see, gentlemen, all of you, the position 
you have put the Committee in by your numerous engagements. It 
is the misfortune, if I might call it so, of the parties here to have 
counsel here who have so many engagements elsewhere. But it 
seems to me you can hardly expect the Committee, while they are 
willing to show all reasonable courtesy to the parties here, and to 
take into consideration their other engagements, — nor is it hardly 
right to ask this Committee, consisting of eleven members from both 
houses, —to give up their other engagements on other committees, and 
make their plans to come here and sit, and then not find the parties 
ready, — especially in view of the fact that we shall soon be so busy 
in the Legislature, with two sessions each day, that it will be almost 
impossible for us to hold our hearings without interfering with the 
regular sessions of the Legislature. I think the desire of the whole 
Committee is to have this matter disposed of as rapidly as possible, 
and in that respect I agree very fully with the counsel for the peti
tioners in attempting to press it forward with all speed.
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Mr. B o rd ett . The counsel for the remonstrants are equally anx

ious to go forward.
Mr. B ruce offered the following motion : —
“ That tlie petitioners be directed to file with the Committee on Wednesday 

of this week all specifications of charges for the removal of Judge Day on 
which they intend to rely; that a copy of said specifications be furnished on 
the same day to the counsel for the remonstrants and also to Judge Day; that 
the answer to said specifications be filed with the Committee on Friday morning 
of this week, at which last-named day the Committee will expect the peti
tioners and remonstrants to be ready to present any and ail preliminary ques
tions, and their arguments thereon; and that the remonstrants give notice to 
the petitioners on Thursday of this week of all preliminary questions which 
they intend to raise.”

The C h a ir m a n . I  would suggest to the counsel for the petitioners, 
thnt, if there is an}7 preliminary motion they expect to raise, — as, 
for instance, this question of receiving the record,— he should also 
give notice.

Mr. W a d l e ig h . Since the Chairman suggests that I  should file 
new specifications, I am willing to do that.

The Ch a ir m a n . And, if you have any motion to make in regard 
to the use of evidence previously taken as applicable to any of these 
charges, I wish you would put that motion in writing, and hand it to 
the remonstrants.

Mr. W a d l e ig h . The motion will be (and I notify my brethren 
on the other side), that the evidence taken last year, applicable to the 
charges made this, be all received.

The Ch a ir m a n . If you have no objection, the Committee accept 
that as sufficient notice to the parties of that motion to be made and 
argued on Friday next.

Mr. Bruce’s motion, given above, was then adopted by the Com
mittee.

Mr. W a d l e ig h . Now, Mr. Chairman, I should like to make 
another motion ; and that is, that these petitioners have leave to 
take the deposition of David Bursley. He is an elderly gentleman, 
whose health will not permit his coming here. I wish to give my 
brothers on the other side all the notice that is possible, and I now 
notify them that we desire to take his deposition prior to the first 
meeting of the Committee at which evidence will be heard.

Mr. I I il l  (of the Committee). In the ordinary way, Mr. Wad
leigh?

M r. W a d l e ig h . Yes, s ir.
Mr. B u rd ett . Whether we will agree to the admission of his 

deposition, we do not say. That question about depositions was 
raised, I believe, in the early7 part of the last investigation; and it 
was decided that depositions were not the things upon which to try
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a man upon charges like those presented here. It certainly would 
not be admissible in a criminal proceeding; and this is as nearly a 
criminal proceeding as any can be, it seems to me ; and, whether it 
be or not, a deposition is not the proper way in which to present evi
dence here. Whether we shall agree to admit it or not, I do not 
say; but, of course, we accept the notice.

The Ch airm a n . Are you prepared to argue that question now as 
to the admission of any depositions ? We should like to go ahead 
on something this morning.

Mr. W a d l e ig h . I am. In regard to the suggestion made by my 
brother Burdett, that, on account of the similarity of this proceeding 
to a prosecution for a crime, no depositions can be admitted, I take 
issue with him upon that similarity. This is simply a question ad
dressed to the discretion of the Legislature, whether or not, under all 
the circumstances, it is for the public good that Judge Dayr should be 
removed? They may proceed without airy notice, if they choose; 
they may proceed without any testimony, if they choose ; they may 
proceed upon any ground whatever which, in their judgment, makes 
it for the public good that he be removed. Whatever offences he 
may have been guilty of, that, in the judgment of the Legislature, 
call for his removal, there is no punishment and no penalty attached 
to this proceeding, — the removal from office is neither a punishment 
nor a penalty, — and I think the Legislature or the Committee may 
receive any evidence whatever that they shall see fit. Now, the only 

-question is, whether or not, under all the circumstances, it is reason
able that they7 should allow this deposition to be taken? Mr. Bursley, 
as I am informed, is seventy-eight years old, in feeble health, and 
cannot come here without great inconvenience and danger. He 
knows facts that are material in this case, and I am at a loss to 
conjecture any ground on which it can be contended that his depo
sition should not be taken in the ordinary way. If there are such 
reasons, none occur to me ; and, as none occur to me, it is impossible 
for me to argue them. I should like to hear from my brother what 
possible reason there can be for refusing to allow us to take the 
deposition under these circumstances?

Mr. B urdett. Mr. Chairman and gentlemen, we have not, as yet, 
refused : we say we are not prepared to say whether we will object or 
not to the admission of the deposition in this proceeding. We 
would, perhaps, know better what to do and what to say, if we were 
given some reasonable notice of the subject-matter touching which 
the deposition is desired to be taken.

The C h a ir m a n . Take the general question o f any deposition 
being taken, — what do you say to that, granting that they show 
cause?
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Mr. B u rd ett . N ow , Mr. Chairman, I  speak on my own responsi

bility, without any conference with anybody ; and I should not want 
to take a very decided stand oue way or the other, because that 
seems to me to be a question needing some consideration, and to be, 
perhaps, a close one. We think it is certainly true, that, in an inves
tigation of this kind, it would be extremely dangerous, and against 
good policy, to say the least, to conduct it upon the foundation of 
depositions. Whether there may not be one or two instances in 
which it would be wise to depart from the general rule, we do not 
now say; but we do say that it is extremely doubtful whether a 
deposition should be admitted in a proceeding, involving, as this 
does, with all due respect to the gentleman upon the other side, a 
penalty and a disgrace, — a penalty heavier than falls upon a man 
under any ordinary criminal charge. But I  do not see that it is 
necessary to determine now exactly what stand should be taken 
upon it. Of course, if that deposition was taken b}7 Mr. Wadleigh, 
and we were represented at the taking of it, it would be proper for 
us to make our objection, whatever it may be, and have the objection 
go into the deposition ; and then it will be time enough, when it is 
presented here, to determine whether or not it is admissible. And 
that is the rule, as I  understand it, in regard to all depositions. 
They are taken whether the counsel on the other side agree that they 
may be taken or no t; and if the}' have been furnished with sufficient 
notice, and are present, they then state to the magistrate the objec
tions which they have to the deposition as a whole, or to the deposi
tion in any of its parts ; and, when that deposition is presented to the 
tribunal for the benefit of which it is taken, then the question is 
determined for the first time whether or not the deposition is admis
sible. But it is not the proper course of proceeding, it seems to me, 
to attempt to determine now, in advance, what properl}' comes up 
on the presentation of the deposition.

The C h a ir m a n . The idea of the Committee was not to determine 
whether this particular deposition should be received, — that is, my 
object was no t,— because that, as the counsel suggests, is always 
determined in each particular case on the cause shown, but to de
termine whether any deposition should be allowed. Mr. Wadleigh’s 
remarks were mainly addressed to that point.

Mr. B u rd ett . It seems to me, Mr. Chairman, that is rather dis
cussing a moot question, which we want to avoid as much as possible. 
I t does not seem to me that that general proposition has as yet 
reached this tribunal.

The Ch a ir m a n . Mr. Wadleigh has given notice he should ask for 
certain depositions.

Mr. B u rd ett . For a certain deposition, and that may or may not
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raise the question whether other depositions are admissible. I 
should certainly say, without hesitation, that if more than one were 
offered, or any substantial number were offered, they should not be 
admitted: and I will not put that upon the ground that there is a 
similiarity or analogy between this proceeding and a criminal pro
ceeding ; but I will put it upon the ground which the counsel for the 
petitioners has just presented; viz., the exercise of the discretion 
and good judgment of this Committee, representing the two branches 
of the Legislature. Now, if there is any one objection which is 
fundamental to this whole proceeding, it is that a man is substantially 
put upon trial before persons who do not ultimately determine the 
issue. Now, without presenting, except for myself, any views in 
relation to the matters about which I am just to speak, 1 may say 
that last year we said, and we repeat,— it is proper for me to 
say that, — we repeat that the proper tribunal, and the only proper 
tribunal, for the trial of charges involving official misconduct, is a court 
of impeachment, sitting as the sworn judges of the magistrate who is 
brought before them ; to wit, the Senate. There the man has an 
opportunity, in the first place, of having a decision which is final. 
In the second place he has an opportunity, not only of being met face 
to face by the witnesses against him, but to meet his judges face 
to face; while in this proceeding he meets eleven gentlemen, 
some of whom attend one day, and some of whom attend another. 
These gentlemen report to their respective bodies, and, as was the 
case in relation to one of the bodies to whom the}' reported in 1881, 
no particular attention was paid to what their finding was. They 
were the only persons who had seen the witness face to face, and 
who were authorized — I don’t mean in a legal sense, but who were 
actually enabled — to determine what the value of the testimony of the 
various witnesses was. Now, then, if we go still another step from 
the safe ground, and say that not even these eleven gentlemen, who 
represent the bodies which have constituted them, shall see the wit
nesses, then we are living under a system of laws which is more 
dangerous than any I know of within the bounds of these United 
States. The first objection is fundamental, that the bodies themselves 
do not see the witnesses, as it stands to-day ; and if we should admit 
depositions, there would be nobody who had the responsibility of the 
decision of the case to any extent who had fulfilled the first definition 
of a court of justice ; viz., a body who sees the witnesses against the 
person accused face to face. So that it seems to me it is perfectly 
clear, taken upon any ground, general or special, legal or other
wise, that, if any proposition was made here for the general admission 
of depositions, it would be fundamentally wrong; but, whether or 
not, in the exercise of its discretion, the Legislature or one of its
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committees may not receive the deposition of “ A ” or “ B ” is, per
haps, a closer question. But when the Chairman asks me, as I 
understand he does, the general question, whether the counsel for the 
remonstrants agree that depositions should be admitted ? I say, em
phatically, no ! for the reasons I have attempted to give.

Mr. H il l  (of the Committee). Were not depositions admitted 
and used in the impeachment of Judge Prescott, Mr. Burdett?

Mr. B u rd ett . I cannot answer that, Mr. Hill, so well as can Mr. 
Talbot: he was somewhat familiar with that case, and perhaps he 
can answer it. Whether they were or not, I do not know.

The Ch a ir m a n . Only in one instance.
Mr. B u rd ett . If they: were, Mr. Chairman or Mr. Hill, admitted 

in the case of that impeachment, I pretend to say very few of us 
would justify it to-day. There is no dispute that an impeachment 
trial is a trial in every sense of the word ; and that not only' must the 
witness be produced in person, and sworn and confronted, face to 
face, by the respondent, but that the judges must individually give 
their sworn verdict in relation to every charge. And, whatever may 
have been the practice there, I don’t think, if that is true, we can 
follow it as a precedent; and I  do not think we feel inclined to do 
so.

Mr. H il l  (of the Committee). Were depositions admitted in the 
impeachment of Secretary Belknap, Mr. Wadleigh?

Mr. W a d l e ig h . Yes, sir: almost wholly. I don’t think a single 
witness was produced ; and I never heard of any such doctrine as has 
been announced here. Now, in the first place, Mr. Chairman and gen
tlemen, the analogy which my brother Burdett seeks to set up and main
tain between courts and a committee of the Legislature, is absurd. 
A court is a body which determines a certain thing; a committee of the 
Legislature is like a master in chancery or an auditor, or somebody 
to whom the court sends a certain question to be tried. That officer 
of the court may receive depositions, or he may not. In all patent 
suits, in nearly all equity suits, he receives depositions. The court 
itself, which decides the question, never sees the witnesses at all in 
these proceedings ; and inasmuch as this Committee is simply a body 
authorized by the Legislature to report whether or not, in their opin
ion, the public good requires the removal of Judge Day, there is no 
ground in the world for saying they have not the right to get all the 
evidence they can bearing upon that question, whether that evidence 
is according to the rules of law or not. They might even decide 
that public opinion was such with regard to a certain official, that, 
whether he was innocent or guilty, the public good required that he 
should not hold an office, the possession of which office, and the proper 
performance of its duties, required the confidence of his fellow-citizens.
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I do not know what this witness will testify to. It may be that 
the matters which he will testify to will require new specifications. 
I intended to see him, but it has been impossible. I want to take 
his deposition; I want the counsel on the other side to be pres
ent ; it is in Judge Day’s neighborhood, and I want him to be present. 
This gentleman, whose deposition 1 propose to take, was a long time, 
a very long time, more than a score of years, the sheriff of the county 
of Barnstable. His relations with Judge Day in all respects were in
timate: he knows all about him. I think he must know about many 
of these charges. I have endeavored to ascertain exactly what he 
would testify to ; but my engagements have been such, it has been 
impossible. I bring up the question now because I want to give the 
counsel on the other side notice that I intend to take Mr. Bursley’s 
deposition, so that there can be no complaint that they did not have 
all the notice it was possible to give them.

The Chairm an . Are there any further suggestions to be  made by  
either of the counsel with regard to procedure, etc.?

Mr. W a d l e ig h . Let me add one thing more, because I want the 
Committee to feel satisfied. The uniform rule, so far as I have 
known elsewhere in such cases, is, that the testimony received by the 
Committee should be in writing, and filed. Committees have refused 
to receive the testimony of a witness viva voce.

Mr. T aldot. Legislative subjects were before them?
Mr. W a d l e ig h . Sometimes, and sometimes not. In the Belknap 

impeachment case, the testimony was in writing, — I think all of it, 
at any rate a large portion of it.

Mr. Bruce (of the Committee). I did not catch the gist of your 
suggestion.

Mr. W a d le ig h . My suggestion was, that, in a proceeding of this 
kind, it is not the uniform practice of committees to require living 
witnesses to be brought before them, but to receive written testimony.

Mr. B urdett. And Mr. Talbot’s answer to that was, as I under
stood it, that you were speaking, of course, in relation to legislative 
matters, — there being no such thing known to the Constitution of 
the United States as the removal of a judge by any process similar to 
the present one: so there is no analog}' between the two cases 
whatever.

Mr. W a d l e ig h . Although the Constitution of the United States 
has not given Congress the power referred to, this proceeding is no 
less a legislative proceeding. The question is whether the public 
good requires the removal of Judge Day from his office; and this 
Committee is authorized b}T the Legislature to take what evidence they 
see fit, and report what they think about it.

The Ch airm a n . I understood you gave notice to the other side,
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Mr. Wadleigli, that on Friday you should offer a motion in regard to 
applying the evidence of last j'ear to those specifications of charges 
to which you think the evidence is applicable ?

Mr. W a d l e ig h . Yes, sir, Mr. Chairman ; and let m37 friends on 
the other side understand that I  now propose to state specifically the 
grounds on which we rely.

The C h a ir m a n . All o f  them?
Mr. W a d l e ig h . All of them. I do that at the suggestion of the 

Chairman. Then, of course, the evidence of last year will not apply, 
and cannot be considered, except so far as it is applicable to the 
charges which we now make.

Adjourned to Friday, Feb. 24, at 10 o’clock a .h .
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SECOND HEARING.
Koom 14, State H ouse, Feb. 24, 1882. 

The Committee met at 10.45 a .m., Senator Jennings in the chair. 
Charles P. Thompson appeared with Messrs. Talbot and Burdett in 
behalf of the remonstrants.

The Chairm a n . A quorum of the Committee being present, we 
will proceed with the hearing. The petitioners have filed their speci
fications as follows: —
GROUNDS UPON WHICH JUDGE J. M. DAY’S REMOVAL

IS ASKED.
I .

That he has been in the practice and habit of improperly and illegally acting 
as counsel for and advising with executors, administrators, and guardians, and 
other parties to proceedings in the probate court for the county of Barnstable; 
and that he was improperly and illegally retained and employed as counsel in 
the following instances: to wit, —

1. In 1858, in reference to the will of Daniel Cummings.
2. In 1S67, in the case of Noble P. Swift, a debtor in insolvency.
3. In 1873, for Eleazer Nickerson, administrator of Seth T. Nickerson.
4. In 1873, in proceedings for partition in which Keuben Young and Enos 

K. Young were parties.
5. In 1875 or 1876, in the case of Samuel Pitcher, administrator of the estate 

of Edward .7. Carroll.
6. In 1876, in reference to the will of Jonathan Kelly.
7. In 1877, in the case of Ambrose N. Doane, administrator of the estate of 

Joseph C. Lawrence.
8. In 1878, in the case of Samuel Snow, guardian of Ada Stevens, in refer

ence to real estate claimed by Morse and Holmes.
9. In 1880, in the case of Mary M. Goodspeed, administratrix of the estate 

of Levi L. Goodspeed.
10. In 1881, in the case of Nathan Crocker, administrator of the estate of 

Nathan Crocker, where the town of Barnstable was a party.
11. I n ----- , in the case of Bradford L. Crocker, executor of the will of Betsey

Kelley.
12. I n ----- , in the case of Isaiah Gifford, administrator of the estate o f ------.

II.
That he improperly and illegally sat and acted as judge of said court, being 

or having been counsel in the matters above specified, and has been in the 
practice and habit of so sitting and acting.

III.
That he has been privy to the taking of illegal fees by the former register of 

said court, and has counselled and advised the same.
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IV.

That he was privy to and consented to the violation of law by said former 
register of probate in not keeping a cash-docket open at reasonable times to the 
inspection of the public, and in not accounting for and paying over the fees 
received by him quarterly, as required by law, to the Treasurer of the Common
wealth. V.

That he did not audit said register’s quarterly accounts, and direct what 
sums he should pay over to the Treasurer of the Commonwealth, as the law 
required. VI.

That in 1S78, on the cars near Cohasset Narrows ; in 1870, at Davis Ilotel 
in F'linouth; and about 1873, in the cars going from Boston to Barnstable; and 
at other times and places, — he was intoxicated under circumstances calculated 
to bring his office into contempt.

VII.
That in 1871 he treated Mary C. Paddock, at the probate office in Barnsta

ble, with discourtesy and rudeness; and in 1S79 he treated Clarissa Nickerson, 
executrix of the will of Henry Nickerson, and a suitor in said court, with such 
harshness and rudeness that she fainted.

VIII. ,
That about the year 1874 he wrongfully demanded and received from Alice 

Ci'owell, now Alice Newcomb, the sum of fifty dollars, she being then admin
istratrix of the estate of Willard A. Crowell.

IX.
That in 1861, while judge of probate, said Day was appointed collector of 

customs for the district of Barnstable, with the understanding that he would 
resign the office of judge, but that he did not so resign; that, while holding both 
said offices, he corruptly demanded and received from officers, recommended 
for appointment by him as such collector, sums varying from thirty-five dollars 
to one hundred dollars each, amounting in all to about fifteen hundred dollars; 
that, after holding both said offices for some months, he resigned said collector- 
ship for a pecuniary consideration, and with the understanding that said officials 
already then appointed on his recommendation should not be disturbed during 
their terms of office. B. WADLEIGH,

Counsel for Petitioners.
T h e  C h a i r m a n . A r e  t h e  r e m o n s t r a n t s  r e a d y  t o  f i l e  t h e i r  a n s w e r  

a n d  p l e a ,  i f  a n y ?
Mr. B c r d ett . Mr. Chairman and gentlemen, the remonstrants 

have three several papers to file ; and I will read them, with your per
mission. The first reads as follows : —

COMMONWEALTH OF MASSACHUSETTS.
In Joint Special Committee of both Houses.

In the matter of the petition of Laban Baker, 2d, and others, praying for the 
removal, by address, of Joseph M. Day from the office of judge of probate and 
insolvency for the county of Barnstable.
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Motion.

And now come the remonstrants in the above-entitled matter, and not 
admitting, but expressly denying, the truth of the charges hereafter referred to, 
move the Committee as follows: —

That charge IX. of the charges and specifications filed before this Committee, 
entitled “ Grounds upon which Judge J. M. Day’s removal is asked,” relating 
to alleged misconduct in a federal office in 1861, be stricken from said charges 
and expunged from the record, because said charge IX. is irrelevant, imperti
nent, and scandalous, having no bearing upon the matter under consideration.

By their Attorneys,
CIIABLES P. THOMPSON, 
THOMAS II. TALBOT,
E. IV. BURDETT.

The next is the preliminary answer, which I will read : —
COMMONWEALTH OF MASSACHUSETTS.

In Joint Special Committee of both Houses.
In the matter of the petition of Laban Baker, 2d, and others, praying for the 

removal, by address, of Joseph M. Day from the office of judge of probate and 
insolvency for the county of Barnstable.

P relim in a ry  A nsw er  of R emonstrants.
And now come the remonstrants in the above-entitled matter, and before 

making general answer to the charges and specifications filed before this Com
mittee, entitled “ Grounds upon which Judge J. M. Day’s removal is asked,” 
and say as follows: to wit, —

I. That neither the remonstrants or respondent ought to be required to 
answer to the charges and specifications entitled as aforesaid, the same being 
presented for the first time to this Committee; that they ought not to be re
quired to answer to any charges, except such as have first been submitted to 
the Senate and House of Representatives; and that the filing of charges and 
specifications before a Committee in the first instance is irregular and improper, 
and does not impose upon the Committee any right or duty to hear and report 
upon the same.

II. That they ought not to be required to answer said charges and specifica
tions, because they are of the same general nature as, and substantial repe
titions of, the charges and specifications presented to and passed upon by the 
General Court of 1881; and that the subject-matter upon which are based such 
of said charges and specifications as were not contained among those presented 
in 1881 existed at that time, and should then have been presented and heard, if 
relied upon by the petitioners.

III. That they ought not to be required to answer said charges and speci
fications before this Committee, because the same are charges and specifications 
of misconduct and mal-administration in offices, and, if true, render the said 
Joseph M. Day liable to impeachment, and cannot properly be inquired of, 
except in a court of impeachment, where such matters are solely cognizable.

By their Attorneys,
CHARLES B. THOMPSON, 
THOMAS II. TALBOT,
E. W. BURDETT.
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The answer follows, and it reads thus : —

COMMONWEALTH OF MASSACHUSETTS.
In Joint Special Committee of both Houses.

In the matter of the petition of Laban Baker, 2d, and others, praying for 
the removal, by address, of Joseph M. Day from the office of judge of probate 
and insolvency for the county of Barnstable.

A nsw er  of R emonstrants.
And now come the remonstrants in the above-entitled matter, and affirming 

that they ought not to be required to answer the charges and specifications 
filed before this Committee, for the reasons set forth in a preliminary answer 
heretofore filed by them, but in compliance with the order of said Committee, 
and say as follows: —

That, upon their information and belief, they deny each and every of said 
charges and specifications, as fully and particularly, as if each and every of 
them were herein specifically and separately denied.

And they further say, upon their information and belief, that the said 
Joseph M. Day is not guilty of any of the violations of law, or of any of the 
other matters and things alleged in said charges and specifications. And, in 
relation to the ninth of said charges, they further say, that the same is, upon 
the face of it, irrelevant, impertinent, and scandalous, and ought to be stricken 
from the record of these proceedings, as an allegation in no way connected with 
or bearing upon the matters now under investigation.

By their Attorneys,
CHARLES I \  THOMPSON, 
THOMAS H. TALBOT, 
EVERETT W. BURDETT.

All these I file with the Committee at this time.
Mr. T a lbo t . Mr. Chairman, I  hold in my hand a communica

tion which Judge Daj- has requested me to present to the Committee; 
and he deems it most respectful to the Committee that I should read 
it, if I may be allowed to do so.

The Ch a ir m a n . If you will wait one moment, Mr. Talbot, we 
would like to look at these papers. [The Committee consulted 
briefly.] I would like to say that the opinion of the Committee is, 
that it is rather peculiar that a third party should come in, and file 
an answer to certain specifications, instead of the party charged.

Mr. T a lbo t . That may or may not be improper. I  submit that 
the Committee allow us to go on a little farther.

Mr. T h om pson . I had supposed that this was substantially a case 
between the petitioners and the remonstrants; that the remonstrants 
were as really before the General Court as the petitioners, and that 
they had certainly as vital an interest in this matter as the peti
tioners ; also that it was as important for them that Judge Day 
should be retained in the position which he has filled for so many 
years with credit, as. it was to the petitioners that he should be
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removed for tlieir satisfaction. And I supposed, certainly, it was 
most respectful to the General Court, and most proper, for the case to 
be heard between the parties most vitally interested; that is, the 
people of the district: but whatever action the Committee shall deem 
it right and proper for Judge Day to take in the premises, I will 
take, and will submit with all deference to the judgment and determi
nation of this Committee. And further, the counsel for the remon
strants thought it would be more proper and appropriate for them to 
be heard first upon these preliminary questions, and to have them 
determined by the court, because we have the fullest confidence that 
the determination of these questions will render it unnecessary for 
Judge Day to appear before the Committee.

The Ch airm a n . Mr. Talbot, the Committee would like to have 
some idea of the nature of the communication,—-whether it is testi
mony, or something in the form of pleading, or statement?

Mr. T albot. It is not testimony. I t is in the form of pleading. 
It is Judge Day’s answer to those charges. It is a paper which I 
think must be read.

Mr. Talbot then read the following: —
B a r n s t a b l e , Feb. 23, 1882.

To the Joint Special Committee of both Houses of the Legislature, to which icas 
referred the petition of Laban Baker, 2d, and seven others, praying for my 
removal, by address, from the office of Judge of Probate and Insolvency for the 
County of Barnstable.
Gentlemen, — I  have received the charges and specifications filed against me 

by the counsel for the petitioners in compliance with the order of your Com
mittee, and in response thereto I desire to submit the following: —

These charges and specifications I find to be substantially the same as those 
which were fully heard before a Joint Special Committee of the Legislature of 
1881. So far as there is apparent substance in any new allegation, it is at most 
merely a new specification under one or another of these old and fully disposed- 
of charges, something then existing, and that must have been well known to 
my accusers.

The truth of all these allegations I most emphatically deny. The ninth 
charge is without foundation in fact, and bears upon its face conclusive evidence 
that it ought not to be considered by your Committee.

With great respect for, and entire confidence in, the tribunal before which I 
am called, permit me to state to you, and through you to the honorable body 
you represent, briefly, my reasons for the course hereinafter indicated.

First of all, gentlemen, I desire to call your attention to the fact, that every 
charge urged against me last year was of an impeachable offence; and every 
specification under these charges, if proved or alleged in fact and motive, was a 
sufficient foundation for and justification of the charge to which it belonged.

My claim then was, that, for an impeachable offence, a judicial officer of the 
Commonwealth of Massachusetts had the right to be tried by the only constitu
tional tribunal provided for the consideration of such offences; that is, a tribu
nal before which alone a trial could be had under all the safeguards provided by 
that same Constitution against the destruction of judicial honor, and the tenure
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provided for the judicial servants of the Commonwealth, and one that could
render a final and conclusive judgment.

That claim was waived for one reason and one only; viz., the apprehension 
that a persistence therein, and action in accordance therewith, might possibly 
be regarded as an excuse for not meeting in a prompt and proper manner 
charges of personal and official misconduct.

As a consequence, I passed through weeks of exhaustive investigation cov
ering the entire period of my official life (more than twenty-three years); 
and I do not need to recall to the attention of some of your body, if of any, 
that the result was the unanimous recommendation of a joint special commit
tee of the body you now represent, that the petitioners for my removal have 
leave to withdraw.

Now, gentlemen of the Committee, after all this, I feel that I have the right 
to say that my claim of right is the same this, as it was last, year, and to point 
out to you, that to pursue me with proceedings for removal by address, upon 
charges which, if true, are proper charges upon which to base articles of im
peachment, is, if not illegal and unconstitutional, most cruel and unjust, be
cause, —

1st, While members of the House and Senate may vote the address asked 
for, they may do so without regard to the question whether or not a single 
charge against me has been sustained by proof.

2d, In this event, no reasons for my removal from office appearing of record 
excepting the charges referred to, these charges must and will inevitably be 
taken by the public to have been proved, while not one of my judges will be 
responsible under oath for the apparent findings against me.

And I further submit to you, gentlemen, that to permit the re-opening of 
charges against me, disposed of by the Legislature of last year, is to the last 
degree oppressive, because, —

1st, My presence before the Legislature year after year as a defendant 
against proceedings involving my right to hold my present position, will neces
sarily inspire the suspicion that I am unduly and indelicately anxious to retain 
the same.

2d, If these charges are not now to be taken to be res adjudicata in my 
favor, there can be no action, judgment, or finding by this Legislature that can 
make them so; and, in pursuance of a threat against me by a promoter of 
(though not a petitioner for) this year’s proceedings, I may be called upon 
to spend my last dollar, and then meet with defeat, for the sole reason that my 
means are exhausted.

And therefore, Mr. Chairman and gentlemen of the Committee, I most re
spectfully submit whether I ought to appear before you as a party interested in 
this investigation until the proper tribunal shall have had presented for its con
sideration questions to determine, —

1st, Whether or not a judicial officer of this Commonwealth may be legally 
removed from office by address, upon charges that, if true, would warrant his 
removal by impeachment,

2d, Whether charges against a judicial officer of this Commonwealth upon 
proceedings for his removal by address, once investigated and passed upon by 
the Legislature, are, or are not, res adjudicata ; and, if yea, to what ex
tent.

In order, however, to leave no room for the suggestion that I am not now as 
ready as I was last year, and as I ought to be at all times, to meet my accusers 
face to face, permit me in conclusion to say that I shall at any time welcome 
the opportunity to meet any and all charges against my personal or official



1882.] SENATE — No. 150. 38
record before any tribunal that has the power to say, once and for all, “ Not 
Guilty” as well as “ Guilty.”

I have the honor to be, Mr. Chairman and gentlemen of the Committee,
Very respectfully your obedient servant,

JOSEPH M. DAY,
Judge of Probate and Insolvency for the County of Barnstable.

The C h airm a n . We receive the communication, and file it with 
other papers in the case.

Mr. T hom pson . Mr. Chairman and gentlemen, the first matter in 
order to which I ask your consideration is, the motion made by the 
respondents to strike out from the record the ninth allegation, tvhich 
is an allegation of malfeasance bjr a federal officer, by Judge Day 
while holding a federal office. As in our view this is in no way 
connected with the office of a judge of probate and insolvency, and 
it is a subject which I may say was certainly in the minds of the 
petitioners last year, and one which those who were personally fa
miliar with Judge Day, and knowing the situation, did not deem it of 
importance enough even to suggest — and I suppose now the main 
charge here is — that he held, at the time he was judge of probate 
and insolvency, a federal office. It is true, that for a short period 
Judge Day was also collector of the port of Barnstable, but, they 
say, “ with an understanding.” We say, that is altogether too 
indefinite; and it has no meaning of itself. Understanding with 
whom?— with the President of the United States? with the Gov
ernor of the Commonwealth? with the people of the district of 
Barnstable? with the people of the county of Barnstable? It does 
not allege with whom the understanding was ; it does not allege 
any agreement; and it fails to assert whether the understanding was 
on his part or on the part of the parties with whom he may have con
ferred in reference to the obtaining of this office,— whether with the 
President of the United States, or with the Governor. And I submit, 
that, upon the face of the allegation, it is apparent there was no agree
ment made on the part of Judge Day with anybody, and that there 
is nothing in it really -which alleges any bad faith on his p a rt; that 
he acted with reference to the President of the United States, from 
whom he received his commission, or the Governor of the Common
wealth, or any other person, in any other manner than that which was 
honorable and just. In fact, the very mode in which this allegation, 
that there was an understanding, is made, shows that there is no 
foundation for it whatever. And in the first place, before he can be 
charged with bad faith to anybody, it ought to be specified in detail 
when and in what matter he has been guilty of bad faith. Now, in 
the next place, it says that he has received money from parties who
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were nominated or recommended by him. Mr. Chairman and gen
tlemen, this is bringing in here the case of ever}' inspector or 
deputy-inspector, or whatever their title may be, along the whole 
coast of Cape Cod ; and it is making the allegation against every one 
of them of corruption. It alleges that they obtained their offices 
through briber}'; and the petitioners, in order to say something here 
against Judge Day, charge substantially every official in that custom
house, however great the number may be, -—I suppose it is not large, 
probably some ten or a dozen, -— they charge each and every one ot 
those with having obtained their offices through bribery. That, I 
submit, is a charge which ought not to be considered here by this 
Committee, if there is not some real necessity for i t ; and each one 
of those persons who is charged here with the offence of corruption 
ought not to be called upon, because they are put on trial. It is a trial 
of each one of those parties, the allegation being in substance that 
each one of those men has been guilty of bribery and corruption. 
And then it goes on to state that which cannot be true. It says 
he resigned his office for a pecuniary consideration, charging the 
President of the United States almost with corruption. Certainly 
it is charged that Judge Day’s successor was corrupt: and if they 
are going to try Mr. Swift, who was his successor, I presume a 
very estimable man, saying that he was guilty in this matter of 
corruption,— because there is an issue raised in each and every one 
of those cases, — it is certainly unjust to the collector ; and I cannot 
believe — there is not an allegation here that warrants any one in 
believing — that the successor of Judge Day in the office of collector 
of Barnstable obtained his office by any corrupt, wicked bargain. 
If it was not Swift, who was it? They do not allege. It is too 
general: they do not allege by whom this consideration was paid. 
There is no opportunity for us here to make any defence with regard 
to that matter. If they were in possession of the facts, they most 
assuredly would have stated them. And to say that, after holding 
said offices for some months, he resigned his collectorship for a 
pecuniary consideration, without saying to whom that consideration 
was paid, or stating any of the circumstances in relation to it, is a 
charge of such general nature and character, that it shows conclu
sively they are without facts which will justify the making of it. 
And then it says that he made a bargain with somebody that the 
officers should be retained. Why, that, of course, was wholly beyond 
his control. After he ceased to be collector ot the port of Barn
stable, he had no control at all over the officers of the custom
house. And to say that he resigned with the understanding that all 
of those who had been appointed by his recommendation should be 
continued in office, is saying certainly that he was doing something
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which was entirely beyond his control; and it was merely a vain 
act. I need not say that this was twenty-one years ago. I need 
not say again that this is a matter which does not in any way relate 
to his position as judge, and that it is a matter of political scandal. 
I do not believe that the party that came into power in 1861, that 
never had held any federal office from the formation of the govern
ment, commenced with such corrupt practices. I  do not believe that 
the men who acted with Judge Day, who had been fighting for 
twenty years under the old abolition banner, never expecting to 
have an office, never seeking or striving for office, at the first oppor
tunity they had, after coming into power, began with bribery and 
corruption of the grossest nature and character. It is an impeach
ment of the President of the United States; it is an impeachment 
of the Governor of the Commonwealth ; it is an impeachment of all 
the people of the Cape, whose representatives were put in high 
positions. The men who received those appointments as inspectors 
and deputy-inspectors were selected at the suggestion of the people 
of the Cape, because they were honorable and meritorious and 
praiseworthy. And now they come in here, and charge right upon 
the threshold, that office was corrupt from the foundation to the top 
stone; that there was not a man who obtained office there but who 
obtained it through bribery; and that the first man who obtained it 
must have secured it for the purpose of fleecing money out of the 
honest people of the Cape, who had been laboring with him in a 
common cause. I say, it is too much to ask any one to believe. 
All this matter has been known for twenty years, if it be a fact. 
If it is a fact, it was known then; and it was never brought 
up against Judge Day, for the reason it never existed! They cite 
here, upon the face of this, not one name of any person that ever gave 
a dollar to Judge Day ; they name no person here from whom Judge 
Day ever received a dollar; they name no agreement made by him 
with anybody. They say there was an understanding ; but an under
standing with whom ? They do not specify anj’ occasion ; and I ask 
now most earnestly that this Committee will not be diverted from the 
examination of the real question, which is the official character of 
Judge Day while holding this office of judge of probate and insol
vency, and go into an inquiry of what took place twenty-one or 
twenty-two years ago, in reference to his administration in a federal 
office. That is a matter that comes under the jurisdiction of the 
President of the United States, or of some of the departments, or of 
Congress. And I submit that it cannot be attended with any benefi
cial effects here ; and it apparently is brought in here because there is 
not any thing which is real and substantial in his conduct as judge of 
probate and insolvency calling for an unfavorable opinion. It is
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brought in here to see if some prejudice cannot be raised against 
him. I have said enough already to give the Committee to under
stand our position with reference to this ninth article, and therefore I 
will not further occupy the time of the Committee upon that proposi
tion.

Now, if your honors please, in reference to the second matter, 
I consider that there are no charges made before the Legislature. I 
think that of great importance in this particular. Had the charges 
been made before the Legislature, I feel confident that they would 
have at once seen that the}' were of the same general nature and 
character as those made last year ; and, being of the same general 
nature and character, they would not have referred them to a Com
mittee. They would have said, these matters havg been heard and 
determined. It appears to have been the purpose, on the part of the 
petitioners, to keep from the Senate and the House what they pro
posed to bring before this Committee. I call your special attention 
to the wording of the petition for the present year. It is as follows : —
“ To the Honorable Senate and House of Representatives in General Court 

assembled.
“ We, the undersigned, citizens of the county of Barnstable, being the lead

ing petitioners in this behalf before the Legislature of 1881, earnestly pray that 
both Houses of the Legislature may address the Governor and Council, and 
recommend the removal of Joseph M. Day from the office of judge of probate 
and insolvency for the county of Barnstable.”

When the}' presented their petition last year, they submitted the 
grounds upon which they asked that their petition should be considered 
and granted. When they came this year, the}' asked it without any 
reason at all. They do not say that they have any cause of complaint 
at all. And I say, again, that this is important, because it left the 
Senate and House without any information as to what the allegations 
were to be ; and they referred the matter to this Committee. What 
I have the honor to offer at this point is this : that having submitted 
their charges to the Committee, and the Committee having ascertained 
here that the charges are substantially the charges made and heard and 
determined in 1881, it will be the pleasure of the Committee to report 
that fact back to the Senate and the House, and ask them whether 
they wish the same proceeding to be gone over again with reference 
to the same charges. Of course it may be said that the objection we 
have made here is a formal one ; but I submit that it is a matter of 
substance. And the only way to place the matter right is for the Com
mittee having these allegations, and ascertaining that they are sub
stantially the same, to report them to the House and Senate: and, if 
those bodies deem it right and proper and wise that they should be
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further considered, they will refer them back to the Committee for 
further determination ; if not, they will excuse the Committee from 
the further consideration of the question.

Now, I have the honor to submit that the hearing of last year ought, 
upon all sound principles of procedure, to be taken to be conclusive 
and final. I t may be said, and it undoubtedly will be, and correctly 
said, too, that there are no rules applicable to this proceeding by 
which the Senate and the House are to be governed ; that it is wholly 
a matter within their own discretion. But I submit that it should be 
governed by analogy; that the trial of a case of this kind ought to 
have the same provisions as ordinary trials in courts of justice ; and 
that while the}' have the power to do it, it being within their discre
tion, they should exercise a wise and sound discretion by not, from 
year to year, considering precisely the same charges, and putting a 
party upon trial year after year for the same offence, the accusers 
hoping that at some time they may find a Legislature sufficiently 
favorable to them to grant their petition, knowing that if Judge Day 
succeeds twenty times out of twenty-one, and they succeed the 
twenty-first, that they have got the game. I t is hardly fair to put 
Judge Day in this position, and he can be put in that position by the 
petitioners for no other reason than that of personal annoyance. It 
may be said that the petitioners have the right to have their case 
heard as often as they please. They have certainly no more rights 
here than the respondents. They have no more rights than Judge 
Day has in the matter, and the law is to be administered with a 
sacred regard for the rights of all parties ; and, when a proceeding is 
oppressive and unjust, I  submit that the petitioners, while they may 
have the right to petition, they have not any claim on the Legislature 
to have their case re-opened and reheard. Why, it might just as well 
be claimed that a case in any court of law, when it is found against a 
party, may be re-opened and heard again. This, I submit, is of 
great importance ; because, if the Legislature take that view, which I 
think they will, it will save this Committee from a protracted exam
ination, it will save the Commonwealth from a good deal of expense, 
it will save the petitioners and the remonstrants both a good deal of 
trouble, and will be doing substantial justice to all. This is not a 
legislative question at all. This question does not come before the 
House and the Senate as the Legislature of Massachusetts, to pass 
an act that one of its officers shall be removed ; but tile Constitution 
has appointed the Senate and the House of Representatives as bodies 
to perform certain acts in reference to applications of this kind. And 
there is no analogy at all between the ordinary forms of legislation 
and an application of this kind. This, I submit, is a hearing in the 
nature of a trial, and not an attempt to pass an Act. There are rea-
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sons why parties desirous of adopting some new measure of progress, 
feeling confident of its ultimate success, should bring it to the atten
tion of the Legislature year after year, hoping that the investigation 
of the subject, the calling of the minds of the Commonwealth to it, 
will and must ultimately lead to a favorable consideration; but noth
ing of that kind can be urged in favor of a proceeding like this. I 
say again that this is in the nature of a tria l; and although the Con
stitution of Massachusetts does not provide that charges shall be 
made and filed with the Legislature, as in most of the States, it was 
no omission on the part of the framers of the Constitution. They 
judged it wholly unnecessary; they took it for granted, that, if an 
application were made of that high nature and character, all the 
forms necessarj7 for the protection of all the parties would be had, 
and that the proceedings, although not particularly defined byT the 
Constitution, would be such as wfould render the action under a pe
tition of this kind such as to protect fully the rights of everybody. 
And I submit that one of the first of all rights is that a charge of 
this nature shall be heard but once, — that one determination of the 
matter shall be final; and, if anj' other course is adopted by the Legis
lature, then there is no end to the pendency of the litigation, except 
it be the life of the party.

I  suppose that Judge Day is a man of perhaps sixty years of age; 
and in the course of nature—-taking the limitation of threescore 
years and ten — he may have ten more years of life yet left to 
him. There is no reason that can be urged for bringing this hearing 
up a second time that will not apply with greater force for a third; 
they will have the precedent of the second; and there is nothing 
that can be urged when it comes to the fourth, fifth, sixth, or 
seventh, eighth, or ninth time, because each time will strengthen 
the precedent, and make the proceeding apparently more regular 
and more proper. I say, therefore, for that reason, that it is one of 
the first of rights of Judge Day that this should be finally and fully 
determined. He has had a hearing before, substantially on the same 
charges, at the bar of the Senate and the House, and he should not 
be put again upon tr ia l; and, as I have already stated, 1  call this 
matter to the attention of the Committee, especially for the purpose 
of saying that the grounds of complaint this year are substantially 
those of last year, and that, therefore, there is no reason why this 
shall be opened. Let me go into the matter a little more in detail. 
The first allegation which they make here — I will not trouble the 
Committee with reading i t—-is a charge alleging that he has acted 
for parties, administrators, executors, and guardians in his court: and 
they have specified in this the cases of last year, and have brought in 
no specification of any thing which occurred since the last General
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Court, nothing but what must have been open to them, nothing but 
what must have appeared on record in the court, open to them, and 
must have been carefully examined by them ; and there is no reason 
why, if they are to be urged now, they were not urged last year. I 
say, they are merely additional specifications under that count, and 
add no weight to the matter at all. Last year they made a general 
allegation of habits of intoxication ; but, when they came this year, 
they left that out entirely. So clearly was it proven to be false, that 
they didn’t have the face to repeat i t ; but now they say there were 
three instances of intoxication, all of which were heard and deter
mined under their general allegation. They come now, and under
take to put in, as new and independent charges, facts upon which 
they undertook to sustain the general allegation. That is the 
whole of it. This matter down at Davis’s hotel was all gone into 
and inquired about, and it was found last year that there was no 
foundation at all in the charge that Judge Day!- was a man given to 
the excessive use of spirituous intoxicating liquors ; on the contrary, 
it was shown conclusively that he was a very abstemious man indeed, 
sometimes going a year or more without taking as much even as a 
glass of wine. They allege here what was disproved last year by 
the clear preponderance of evidence. I submit, that to call a man 
in, after making a general allegation, to answer to the specific cases 
by which they undertook to prove the general allegation, after it 
has been proved at the hearing to be untrue, is doing what the 
Legislature never for one moment would sanction. Now, Mr. 
Chairman and gentlemen, I say again, that there is not in these 
specifications any thing of importance that wasn’t fully1- heard and 
considered last year. And, if this matter is to be heard, there ought 
to be stricken out every thing which relates to last year’s hearing, 
every thing which was settled and determined at that time, and noth
ing but the new matters which are herein alleged, and which it may 
be claimed -were not heard and determined at that time. But, even 
if it is urged that these ought to be heard and determined, the answer 
to it is complete : that they are matters under the general specifica
tions made last year, they were within their knowledge last year, 
they had the tidiest opportunity to present them last year, the peti
tioners last year and this year are the same, and that there is no excuse 
given or claimed why' they were not presented. That ought to be 
a conclusive answer to the request to re-open them.

Now, if the Committee, upon a careful examination of the charges 
this year and a comparison of them with those of last year, — because 
they are matters of record and open to the inspection of all, — if the 
Committee, I say, upon such comparison, shall be of the opinion, as 
I think the Committee must be, that they are in form and in sub-
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stance substantially a repetition of the charges of last year, it will 
be the pleasure of the Committee to refer this matter of further 
hearing of them to the Legislature, and to obtain their direction with 
regard to the subject. I ought to say right here in this connection, 
that last year all of these allegations — substantially every one of 
them — were proved to be unfounded, neither of them was sustained, 
that the report of the Committee was unanimous that the petitioners 
have leave to withdraw, and that the consideration of each particular 
charge in the specifications and the testimony will show clearly and 
conclusively they were disproved. Taking the report of the minority 
of the Committee,— and that is of importance bearing upon this ques
tion which I am now speaking to, — they found, conclusively, I think, 
from the third to the tenth specification inclusive none were sus
tained. There was nothing to sustain them ; and I think that when 
the Legislature finds that one of their committees has examined each 
one of those several charges, and has ascertained that they were with
out foundation in fact, they will at least strike them out of the record, 
and will not trouble the Committee with an examination of those that 
have been brought to the attention of the Legislature, and have been 
found to be untrue. They will not want to trouble the Committee and 
burden the proceedings with the re-opening and rehearing of the alle
gations that have been as full}' and as absolutely disposed of as it is 
possible for this Legislature to dispose of them. It is, I submit, the 
same court this year as it was last year. The General Court of Mas
sachusetts is a court established by the State, and it has its annual 
terms ; but it is the same General Court, composed of different par
ties, to be sure. And, in acting as a court for the purpose of trying a 
case like this, I submit it is the re-opening of it before the same court, 
and there is no reason for its being re-opened at another term of the 
court. So far as general legislation is concerned, that certainly is of 
such a nature and character that each succeeding Legislature may be 
called upon to consider the same subject; but this case does not stand 
differently from what it would in a court of impeachment. It is just 
as much, in the trial of this case, a court, as if it were a court sitting 
for the trial of Judge Day by impeachment; and a finding in his favor 
ought to be as conclusive here as it would be if it were heard and de
termined before a court of impeachment. Now', in a word, Mr. Chair
man and gentlemen, I submit that, although technically I admit that 
this may not be plead as res adjudicata, as -would be iu order in 
a court of justice, still the plea that the charges now' are of the 
same nature and character as those that were heard and deter
mined last year is, in fact, a plea of that general nature and charac
ter and substance, and that it is as applicable in proceedings of this 
kind as before the General Court a special plea would be in a court



1882.] SENATE — No. 150. 41
of justice; and that it ought to be as applicable and to have the 
same force and effect here as it would in a court of justice, for in no 
other way can justice be properly meted out to a part}’, because if 
a case is to be re-opened, year by year, upon the same charges, 
upon the same evidence, then there can be no end to an investigation 
of this character ; and the bare statement of the proposition that any 
other doctrine will lead to a continuous examination of a case of this 
kind shows clearly and conclusively the necessity for the application 
of this rule, and that it ought — I say again — to be applied with as 
much force here as in a court of justice in the ordinary trial of a 
cause.

The Ch airm a n . Allow me to interrupt yrou. Your argument 
hardly has the force, it seems to me, that you intended ; for the House 
voted the address, and the Senate refused. Is it not rather like the 
case of a jury’s disagreement?

Mr. T hom pson . I  submit this answer: that, so far as the exam
ination of the facts was concerned, it was left to the Committee; and 
I understand that the Committee is the real tribunal to hear and try 
this case, before whom we are now appearing. And I  submit, when it 
has been heard and determined b3’ the Committee of the House, and 
the facts are found, then it could be reported back that we have had 
the same case substantialty as last year, thus stopping the investiga
tion ; and if they see fit to remove the party after the facts are found 
clearly to be not as alleged, and when it is proved clearly and conclu
sively7 in the opposite direction, then the examination before the Com
mittee certainly is an unnecessary work, and the Legislature, I think, 
would excuse the Committee, — and it has all the power, so far as the 
hearing before itself is concerned, — and make the course, I submit to 
your honors, more in harmony with good reason and sound practice, 
show that the facts are the same as last y7ear, that they were-disproved 
last year, and you have no reason to question but what they will be as 
effectually disproved this year. Then the Committee would report to 
the House, — to the court, because it is a continuous court, — that, 
haying found these facts and that they7 had been determined, and we 
certainly should be saved from a prolongation of this investigation. I 
understand, so far as the action of last year was concerned, it was the 
action on the part of the House in one way7, the action on the part of 
the Senate the other way7; but I submit that the action on the part of 
the House was not upon the facts found by this Committee. The facts 
found by this Committee upon the charges made were that they were 
not proved. The facts found by this Committee then were that there 
Was not any evidence at all, — it was almost to that extent. Then, 
to call upon this Committee to hear and report facts upon a matter 
which has once been heard and determined by the Committee, and
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concerning which they are as well advised as they can be, is an un
necessary proceeding, and one that ought to be called to the attention 
of the Legislature by the Committee.

And I might say, as to your honor’s suggestion, that, in this case, 
I believe not a man who read the testimony last year voted for the 
impeachment of Judge Day. I suppose there is not a man who ever 
read, who was familiar with, that testimony, that voted for his im
peachment. The counsel for the petitioners may say that is dis
respectful to the House. I t certainly is n o t; because it is a matter 
within the knowledge of everybody that an investigation of this kind, 
covering so much time and requiring so much study, that it is not 
to be presumed that they will do it. It is not to be presumed that 
they would examine and remember that volume of evidence: it is 
difficult for counsel to do it. I t is pretty difficult for counsel to 
take testimony of that kind, and scan and weigh i t ; and the finding 
on the part of the Committee is, I submit, of more importance, 
so far as a presentation of this case is concerned, than a finding 
on the part of the House on the facts ; and it is ordinarily the 
case that the finding of committees of this kind is conclusive. I 
suppose that is a fact that cannot be disputed, that this report came 
in late. There wasn’t time after the report came into the Legislature 
for its careful consideration. And that the proceeding was in the 
House is unaccountable. Popular bodies act strangely; but when 
they act against the advice of committees who carefully examine the 
facts, in a case of this kind, and act against the facts, it is certainly 
always unwisely'. Why, you take the case tried in Maine some years 
ago, familiar to everybody as a matter of history. Judge Davis was 
removed, by address, by a great majority in the Senate, and by a large 
majority in the House ; and they7 abolished his office, I think; but the 
next Legislature not only re-established the office, but Judge Davis 
■ was re-instated in his old position. Any7 thing but a concurrence on 
the part of the Senate and of the House is an acquittal of itself. It 
was an acquittal. When they7 failed to convict, they7 acquitted; and 
I  say7 there is no other position that can be tenable. They failed to 
convict; and, failing to convict, it was an acquittal, and ought to be 
so taken and held ; and, being an acquittal, all of the incidents which 
attach to an acquittal ought to attach to this. In regard to the legal 
question of removal, which is one as to whether it should be by im
peachment or by address, it is a matter which 1  had not prepared 
myself to present; but my associate, Mr. Talbot, has prepared him
self upon that question. And we have the fullest confidence that the 
Committee will, at this stage of the proceeding, after the case has 
been winnowed of nil other matters, except these matters of an im
peachable nature and character, say that it is only7, if at all, a case for
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a trial by impeachment, to put every thing at rest. I  leave that 
matter for Mr. Talbot to discuss.

The Chairm a n . I  think we will proceed, Mr. Talbot, and have 
you put in your whole case now, as far as it relates to the preliminary 
matters.

Mr. T albot. The third specification of the preliminary answer 
of the respondents is as follows : “ That they should not be required 
to answer said charges and specifications before this Committee, 
because the same are charges and specifications of misconduct and 
mal-administration in office, and, if true, render Joseph M. Day 
liable to impeachment, and cannot be properly inquired of, except in 
a court of impeachment, whei% such matters are solely cognizable.” 
It is in support of that specification of our preliminary answer, Mr. 
Chairman and gentlemen of the Committee, that I purpose to address 
you. In what passed between the Committee and the Council on both 
sides the other dayr, the Committee noticed the fact that I had argued 
this question last year, and deemed that as a good reason why I 
should not ask any great extension of time for preparation this year; 
but the little experience that I have had in preparing for the argument 
of law questions has left upon my mind the impression that it is very 
difficult, before the preparation, to say what length of time it will 
take. And the disputant sometimes fails, even when he is himself 
satisfied with his preparation, to cover the ground, in the esteem of 
his adversaries and of the tribunal to which he submits his argument. 
How far this had been iny experience in this case I did not on Tues
day feel at liberty to lay before the Committee. The fact is, however, 
that, owing to circumstances for which the Committee were not respon
sible, my preparation last year was meagre ; but I went over all the 
ground that I ought to cover. When the counsel on the other side 
came to respond to, and the minority of the Committee, in their 
report, came to review, my argument, they found it defective in 
extent. I had supposed, that, under the written Constitution of 
Massachusetts, it was sufficient for me to confine my consideration to 

‘that, and to whatever of light I could derive from subsequent practice 
and opinions in this Commonwealth. But if you will carefully read 
the answer which was made to me by the counsel on the other side, 
and the review in the Committee’s report, you will find that I was 
found defective in this broad extent, —

First, I had not considered the constitutions of the other American 
States; and,

Second, I had not examined what we may call the Constitution of 
England after and before the English Ke volution of the seventeenth 
century.

Now, Mr. Chairman, you see the extent of labor which was laid
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upon me in the preparation of this case. We have thirty-eight 
American States. On an average those States have adopted, first 
and last, at least three different constitutions. That makes about one 
hundred and twenty different American constitutions that I  have 
had to examine; and then I have tried to find out something about 
the condition of things in England, both after and before the seven
teenth century, and successfully, but not so successfully as I  should 
have done if more time had been allowed.

The Committee, in reviewing my argument of last year, called 
attention, I may say, first, in point of chronology, to the Settlement 
Act of England, passed in the reign of George the First.

Mr. W a d l e ig h . King William thal was passed under.
Mr. T a lbo t . There was something like it passed in King Wil

liam’s reign ; but what the Committee referred to ivas that of George 
the First. Mr. Wadleigh is correct as to the fact that in King Wil
liam’s time there was a somewhat similar Act passed. The Commit
tee, I  sajr, called attention to that Act. The English then passed 
a law that the judges should hold their commissions during good 
behavior, but it might be lawful for the king to remove them on 
the address of both Houses of Parliament. And it is that language 
and the supposed practice under it that the Committee quote against 
my construction of the Constitution of Massachusetts. Now, I have 
been able to get a little light on the condition of things in England 
prior to the passage of this Act. I will remark to brother Wadleigh 
that this legislation goes back to Charles the First, as I find from 
some references ; but I have not had time to look it up.

What was the condition in England ? this is the problem I  shall 
endeavor to call your attention to. What was the condition in Eng
land as to removal of judges prior to the passage of this Act? All 
judicial officers held durante bene placito during the pleasure of the 
king, the chancellor among the rest; and the best light I have been 
able to find, was found in glancing over the proceedings against 
Francis Bacon, Lord Verulam, High Chancellor of England in 1620, 
some months before “ The Mayflower” brought to the county of 
Barnstable the ancestors of those men ■ whom I have the honor to 
represent as remonstrants in this case.

Mr. W a d l e ig h . From whom are the others descended?
Mr. T a lb o t . The petitioners are only eight, and I will give them 

the honor of the same descent. Now, in the first place, Francis 
Bacon was found guilty ; and there is the judgment of the House of 
Lords. I t is not a judgment of removal from office. That is the 
first point I make. It is not a judgment of removal from office. But 
what was the judgment? That he be fined forty thousand pounds, 
that he be disqualified from holding office, and that he be disqualified
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to sit in Parliament. I  do not know but what I have forgotten one 
part; but the forgotten specification was not removal from office, 
that is plain.

Mr. Wadleigh. Disqualification to hold?
Mr. T albot. Disqualification to hold, but not removal from. 

Now, I call jour attention to the fact of the great extent of the judg
ment of impeachment in England, that it was for general punishment, 
in this case a fine, a fine which sent Bacon in poverty to the grave 
very shortly after, — in abject poverty and destitution. On looking a 
little further, I  was interested to find the proceedings, too, in the case 
of the Earl of Strafford, who belonged, at least by name, to a distin
guished family of the State which the counsel on the other side has 
represented in Congress, belonging to the family of Wentworth, so 
well known in New Hampshire. Strafford was impeached and con
demned to death for high treason ; but, in the beginning of those pro
ceedings, I find that that bill of attainder was preceded b}’ a bill of 
impeachment. In other words, the indictment against Strafford was, 
in form, that the House of “ Commons do impeach Thomas, Earl of 
Strafford.” Now, you see where impeachment went to. I t went to the 
extent of all punishment, even to the punishment of death, in Eng
land ; and this, I shall show you presently, is a governing fact in this 
matter.

Mr. W a d l e ig h . And there, brother Talbot, it applied to  a ll 
crimes in any office ; and they are often punished.

Mr. T albot. It was one of the broadest kinds of punishment: it 
was simply limited as to the class of persons that could be impeached. 
They must be peculiar, persons of privilege, or officers, or something 
of that kind, I apprehend.

I want now to call your attention as to how Chancellor Bacon -was 
removed from office. I will give the dates. On the 1st of May, 
the trial having ended, and the House of Lords, having found him 
guilty, proceeded to address his Majesty, and ask him to sequester 
the great seal. On the 2d of May King James first sequestered 
the great seal, and gave it to the Lord Chief Justice by commission. 
Now, Francis Bacon is out of the office, and has ceased to be High 
Chancellor; and on the following da}’, on the 3d of May, the House of 
Lords proceeded to give judgment against him. Now, you see that im
peachment did not remove from judicial office in England : it could not 
remove from judicial office in England. The same book, I was looking 
at it in great haste, treated another celebrated case in England of an 
earlier date, and that was the case of Chancellor Wolsey, and re
ferred us, the gentleman who was aiding me, and myself, to “ Coke 
on Littleton ; ” and in looking at it we found no light on the matter. 
We found an allusion to it, but nothing elucidating the matter in
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hand. There was no other book for me to refer to between yesterday 
afternoon, when I was trying to look this up, and to-day, except 
ShakSpeare, Mr. Chairman ; and you very well know that in histori
cal matters Shakspeare is not bad authorit}'. In the play of Henry 
VIII. I found the Duke of Norfolk addressing, the chancellor thus : —

“ Hear the king’s pleasure, cardinal: who commands you 
To render up the great seal presently 
Into our hands.”

No judgment of the House of Lords that he should be impeached, 
and removed from office as High Chancellor. Not at all. It is the 
will of the king that he render into his hands presently the great seal, 
and with that the High Chancellor passes out of office. Now, I have 
shown you what impeachment was in England, and what impeachment 
was not in England ; and, at the same time, I have shown you what 
address was. I t was the request of the Houses, or one of the 
Houses, of Parliament, after full trial and conviction, that his Majesty 
should be pleased to remove from office the guilty part}', the Houses 
of Parliament having no power over the matter of removal from 
office.

In England, it appears, the process of impeachment was a proceed
ing to general punishment, including loss of estate, and even of life. 
That is what it was. It was not a process for removal from office. 
This is what it was not.

Now, did the Americans perpetuate that law? Did the Americans 
perpetuate that institution in any part of it, positive or negative? 
Did they copy impeachment as a general punishment, and not for the 
purpose of removing from office? Upon this subject the American 
Constitution, and I speak of it now as the English speak of their con
stitution, and I mean to include the Constitution of the United States, 
and the constitution of every State in the Union.

There is no one particular upon which the American constitutions are 
more concurrent than this which I am now to state. I have examined, 
as I  before stated, from one hundred to one hundred and twenty of 
those constitutions, and, with one, two, or three exceptions, I find this 
principle in them all. I t was considered during the Revolution, and 
adopted at once. Let me read it from the Constitution of Massachu
setts : “ Their judgment ” (the judgment of the Senate as a court of im
peachment) , “ however, shall not extend further than to removal from 
office, and disqualification to hold and enjoy any place of honor, trust, 
or profit under this Commonwealth;” and then it goes on with 
another specification, which I have not now any reason to comment 
upon, that it shall not even save the party from conviction and pun
ishment, according to law, in the courts. The American Constitution 
has adopted that provision. Now, what is the effect? The effect of
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it is, that impeachment in America is a process of reaching officials, 
and not any one else ; and, while of course I  do not mean to deny 
that it extends to disqualification, I may be allowed to speak of its 
extending to disqualification as rather an incident than a substance ; 
and I think I may say that American impeachment is a process for 
removing from office, and for nothing else. I t  touches nobody but 
an officer. Nobody can be impeached in America but an officer, and 
you cannot harm a hair of his head. There is no such thing as a fine 
of forty thousand pounds, as a punishment like that imposed upon 
Bacon, or being sent to the block as Strafford was sent. It says, in 
the American Constitution, “ Impeachment shall be a process for re
moval from office, and it shall be nothing else.” That is what it 
says.

The American States having thus adopted, almost created, the 
American process of impeachment, as a process solely for removal 
(and exclusion) from office, for the cause of official misconduct, is it 
easily to be supposed that they then went on to adopt another and 
totally different process for the same purpose ?

If this rvere the American intent when American constitutions first 
began to be, it ought, in the variety of phraseology which would be 
used in the large number of those different instruments, to appear 
plainly expressed in some one of them. If  it does not so appear, 
while the opposite intent does appear, the strong presumption begins 
to arise that such is not the American intent and purport. And, 
wherever the language used by Massachusetts requires construction, 
it should receive construction, not against, but in harmony with, the 
American intent, especially where other rules of construction marshal 
our interpretation to the same conclusion.

Now, it is in this light that I propose to consider the question of 
what address was adopted for ; and I propose to show what was the 
spirit of the Americans at the time when our Constitution was first 
adopted ; viz., about 1780. Let me make this preliminary matter as 
clear as I may. I understand how we approach this subject. This 
feature of the Constitution of Massachusetts is open to debate. My 
brother on the other side will give you some reasons why you should 
adopt his view, and it is open for me to give you some reasons for 
accepting my own. I t is debatable ground. And, if I find another 
constitution has in terms fixed this one way or the other, that does 
not settle it in relation to Massachusetts: but this is why I  am going 
to call your attention to the provisions relating to this subject in the 
constitution of other American States ; it is because I want first to 
show the spirit of the American Constitution on this subject at that 
time.

Of the original thirteen States, two (our neighbors Connecticut
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and Rhode Island) continued for a long time under English charters, 
and adopted no constitutions whatever ; and, throwing those out, we 
have eleven left. Of these States, in their original constitutions, five 
made no provision for address whatever,-—-Georgia, New Jersey, 
New York, North Carolina, and Virginia. Of those eleven, Pennsyl
vania was the only State that made provision for removal by address 
for misbehavior. They put that in words in the Constitution — 
please to note, gentlemen who are taking notes — adopted in 1777. 
And they allowed that provision to stand just thirteen years.

Mr. W a d l e ig h  . That was before the establishment of the State 
Government?

Mr. T a lbo t . I  think your own State formed a constitution in 
1776.

Mr. W a d l e ig h . N o, s ir  : i t  wras in  ’91.
Mr. T a lbo t . Immediately on the Declaration of Independence 

the States began to form their constitutions ; and in that Declaration 
they had alreadj’ asserted that they were sovereign and independent 
States. In 1780 our Constitution was established ; but I think many 
of the States formed their original constitutions in the years just suc
ceeding the Declaration of Independence.

Mr. W a d l e ig h . I  beg your pardon for the interruption.
Mr. T a lbo t . It is not unpleasant, Mr. Wadleigh. They allowed 

that provision to stand, I say, for thirteen years; and in 1790 Penn
sylvania struck that provision out, and made an express provision 
that address should not extend to impeachable offences, and thus 
came into line with Delaware, which had made that provision in her 
original constitution of 1782. I  have the language here. The quali
fying words are, “ Causes which shall not be sufficient ground for 
impeachment.” That is the way thej' put it. And thus not one of the 
original thirteen permanently kept its constitution in terms as my 
brother Waclleigh is going to con tend the Constitution of Massachusetts 
is. For the constitutional provisions of the other five are debatable. 
New Hampshire, Massachusetts, and South Carolina are substantially 
alike ; and when we are debating Massachusetts we are debating all 
three, and of course we cannot draw’ any arguments from either until 
we settle what they are. But there are two other debatable States, 
— Georgia and Maryland. They did not provide that address should 
be concurrent with impeachment, but left the question open to construc
tion ; and both insisted that there should be no address unless voted by 
two-thirds of each House of the Legislature. Now, there is the way 
the American Constitution of the original thirteen States handled this 
subject. Not one provided that address should be a process for removal 
in case of misconduct, save the brief exception Pennsylvania made.

M r ?  W a d l e i g h . Y o u  s a y  t h e y  r e q u i r e  t w o - t h i r d s ?
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Mr. T albot. Yes: Georgia in ’98 and Maryland in ’76.
I think I do the appropriate thing to pass from the constitutions of 

the original thirteen States to the existing constitutions of the present 
thirty-eight States, and to quote these for the same purpose of show
ing what the American disposition and spirit upon this matter at pres
ent are. Of the existing constitutions, nine have no address what
ever,— Alabama, California, Illinois, Iowa, Mississippi, Missouri, 
Nebraska, New Jersey, and Vermont. The}7 have no provision for 
address whatever. They rely on impeachment as the process for re
moval from office. In four other States —

Mr. W a d l e ig h . That applies to  all officers in those States, not 
to the judicial officers alone?

Mr. T albot. No : I don’t think it does. I pass to the modifica
tion in the next class. In four, the highest judicial officers are ex
empt from address. The}7 are Colorado, Florida, Minnesota, and 
Pennsylvania. In four other States, judges are subject to address 
for reasonable cause, which shall not be sufficient ground of im
peachment, -— Delaware, Michigan, South Carolina, and Texas. 
Into this class go two others ; but I should put them in generally, as 
they do not use the same language. They allow removal by address 
“ for mental or physical disability,” — North Carolina and West 
Virginia. The latter uses a little different language, but there is no 
difference in substance : these two accordingly belong in that general 
class. Then came some debatable cases ; and I believe I have made 
it clear, Mr. Chairman, what I mean by debatable cases: but in 
these debatable cases address requires two-thirds of each branch. 
These are Arkansas, Connecticut, Georgia, Kentucky, and Louisi
ana. There are certain others of the debatable sort, which make 
the requirement a great deal stronger. They require two-thirds of 
those elected to each branch, notice to the officer complained of, and 
hearing. These are Kansas, Tennessee, and Wisconsin, three. 
New York is —

Mr. W a d l e ig h . They all have the right of impeachment.
Mr. T albot. Yes, sir, they all have the right of impeachment. 

New York is contented if there is a majority of the senators. It 
requires two-thirds of the House, two-thirds of the members elected 
to the House, but a majority of the senators suffices ; and I have put 
that State into this same general class. Virginia is satisfied with a 
majority of those elected to each branch. Into this same general 
class I put my native State, Maine; but, as the Committee of last 
year expressly referred to that, I shall treat it a little more fully 
later. Maine requires the advice of the Council, and the concurrence 
of both branches of the Legislature. So far, it is just like Massa
chusetts ; and then notice and hearing; and this kind are all debat-
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able cases, i.e., they are open to the general argument now making 
whether the}' include impeachment or not.

Mr. W a d l e ig h . They a l l  have the right o f  impeachment.
Mr. T a lbo t . Yes, sir, they all have the right of impeachment. 

Now I come to another class, where, by the terms of their constitu
tions, address is concurrent with impeachment; and those are Indi
ana, Maryland, Nevada, and Oregon. Indiana requires two-thirds of 
the members elected to each branch ; Maryland requires two-thirds of 
each House, notice, and hearing; Nevada requires two-thirds of the 
members elected to each branch, notice, and hearing ; Oregon requires 
two-thirds of the members elected to each House, and the cause to be 
stated, which I take it, is notice and hearing.

Mr. W a d l e ig h . You have Nevada the same as Maryland?
Mr. T a lb o t . Yes, th a t  is it n e arly .
Mr. Ch a ir m a n . What you mean bj- address concurrent with im

peachment is, that either way is allowed by the constitution.
Mr. W a d l e ig h . They speak of the right of impeachment and right 

of address, both applicable to the same offence.
Mr. T a lbo t . A judge may be removed in Maryland for incompe

tency ; and it goes on to specify as causes of removal what vre should 
call impeachable offences, and ends by providing, as the method of 
removal, impeachment or address.

Mr. C o o k . T h i s  i n c l u d e s  a l l  j u d i c i a l  o f f i c e r s ?
Mr. T a lbo t . No, I should say uot; because very many of the 

States make a distinction between higher and lower officers, the 
distinction which Mr. Wadleigh has called my attention to. The 
question that ive are discussing is, how a provision of the constitution, 
which includes all judicial officers, shall be construed, higher as well 
as lower, and therefore, while the question might be pertinent if we 
wrere legislating, it is not pertinent as we are construing. This 
leaves three States — Rhode Island is sui generis; her judges are 
elected for two years, and hold at the pleasure of the General Assem
bly. This leaves nothing but Massachusetts and New Hampshire, 
which are the debatable cases, as I told you.

It is perfectly clear from this examination that the spirit of the 
American Constitution is decidedly against making address co-exteu- 
sive with impeachment. The facts that I have stated conclude that 
entirely, as there are only a minority where the question is debatable; 
there is a very large and respectable number where the question is 
settled the way we contend that it ought to be settled ; there are only 
four where it is determined the other way, out of the thirty-eight 
States; and that is a fact which I wish the Committee to hold in 
their mind when they approach the discussion of the Constitution of 
Massachusetts.
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“ All judicial officers duty commissioned, appointed, and sworn 

(is the provision of our organic law), shall hold their offices during 
good behavior, excepting such concerning whom there is different 
provision made in this Constitution ; provided, nevertheless, the Gov
ernor, with consent of the Council, may remove them on the address of 
both Houses of the Legislature.” The commission runs during good 
behavior. When good behavior ends, the commission is run out. The 
tenure is ended when good behavior ends : that is all the time that a 
judge can hold office. The question here is, whether address is pro
vided for the purpose of determining when good behavior has come to 
an end. In that there is going to be this difficulty, and it runs through 
all the debatable cases : it is admitted — it has been already admitted 
in this case — that removal by address was not adopted for the purpose 
of ascertaining that good behavior had come to an end. The counsel 
could not get through his preliminary day without admitting that, and 
it was admitted here most fully in the remarks made the other day. 
The counsel told you that the accused might be removed without cause, 
at the mere pleasure of the Legislature ; that it was a mere matter of 
discretion, a mere matter of legislative volition and will; and he is 
going to maintain it throughout the whole of this case. Now, remov
ing for misbehavior is not a matter of volition and will: it is a matter 
of trial and ascertainment. In other words, address was adopted ; 
and here I will illustrate my meaning in order to make it a little 
clearer: a man may be removed from his office for physical incom
petency. That was the case of the first removal by address in this 
Commonwealth. Justice Bradbury of the Supreme Court was stricken 
with palsy, and Justice Bradbury’s was the first case of removal by 
address.

The Chairm a n . When was that? can you tell?
Mr. T albot. I do not know whether that is stated, Mr. Chair

man ; but I have the idea —
Mr. W a d l e ig h . I think that was referred to in the argument of 

last year.
The Chairm a n . Proceed, Mr. Talbot.
Mr. T albot. N ow , then, we start with the proposition that it is 

admitted that address was adopted for the purpose of removing a 
judge who had not been guilty' of bad behavior, for the purpose of re
moval during good behavior, removal in spite of good behavior! 
Now, put that with the fact that another proceeding has been adopted 
for the purpose of ascertaining when the good behavior of a judge had 
come to an end,—viz., impeachment by the House of Representatives, 
and trial by the Senate ; and what implication arises that carries ad
dress over to take up the function of impeachment? Is not one pur
pose of address enough to account for it?
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I he next point to which I wish to call 3'our attention is, that, in the 

Massachusetts Constitution, this provision for address applies 011I37 to 
judicial officers, and to those that hold their offices during good 
behavior. There is not another officer in the Commonwealth of 
Massachusetts that is liable to be removed from office by address, 
except a judicial officer; and it seems a little strange that a special 
and separate provision should be made for treating the case of mis
behavior of judicial officers. I can think of no reason for it. On 
the other hand, I can think of a very good reason for providing the 
process of address, as I construe it, for officers that hold their 
offices during good behavior ; for that may be spoken of, Mr. Chair
man, as during life ; and of course good behavior might extend into 
the period of physical age and infirmity, as was found to be the fact 
in Judge Bradbury’s case, and recently in the case of Justice Hunt 
of the Supreme Court of the United States, second circuit, stricken 
with palsy some two years ago, who declined to resign.

Mr. W a d l e ig h . Judge Parrot’s (?) case in New Hampshire is 
an instance in illustration also.

Mr. T a lbo t . Y es: and the United States, having no provision 
for address, had to enlarge this general provision for the compensa
tion of the supreme judges by passing a special law in Judge Hunt’s 
case within this session of Congress. There are two conditions 
required in case of a United States judge to entitle him to retire on 
pay, — seventy years of age and ten of service : and J udge Hunt had 
not come within both of those conditions ; and by special Act of Con
gress he has been allowed a pension, and thereupon has resigned. And 
if, Mr. Chairman, you see fit to look up that case of Judge Bradbury, 
you will find that, when the matter came to the Governor, the Governor 
sat down and notified Judge Bradbury of the process of address ; and 
Judge Bradbury answered and said that he had been waiting for the 
Commonwealth to make some provision for him during his old age, 
and held on on that account. Now, officers holding during good 
behavior are liable to hold when they are physically and mentally 
disabled; and, for the purpose of their proper removal, the process 
of address is necessary. But is there any other reason why you 
should treat judicial officers that are appointed during good behavior 
differently from what other officers are treated ? Is there any reason 
in the world why you should provide a special process for reaching a 
judge for misbehavior when yoti do not provide it for any other class 
of officers whatever?

Now let me call attention to the report of the Committee of 
last year in review of my speech. I find in the report the remark 
is this: “ In Maine, which derived its constitution in great part 
from Massachusetts” (Maine is the one specified), “ and in several
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of the other States, the provision for notice of the charges and 
hearing of the defence before removal implies that the address may 
he founded on misconduct.” I am going to admit, for the sake 
of argument, the truth of that implication presently; but I wish first 
to show how entirety incorrect it is. I hold in my hand a list of 
seventeen States that required, in order that a judge should be 
removed by address, two-thirds of the votes of each House, and 
notice to the judge or officer, and a hearing, — those three requisites. 
Now, there are quite a number of these States that, in those very 
constitutions, say a judge may be removed by address only for a 
cause which is no ground of impeachment. I will read them : Ala
bama, two constitutions; Arkansas, one; Florida, one; Illinois, 
one; Mississippi, one ; Missouri, one; South Carolina, one ; Texas, 
four. Every one of those States confined address to what is not an 
impeachable offence, but at the same time required a vote of two- 
thirds of each House, notice to the officer, and a hearing. That 
disposes of the force of the argument drawn by the Committee.

The implication cannot be drawn from the Constitution of Maine ; 
but I pass that, and admit, for the sake of argument, that it is 
correct; and now, Mr. Chairman, while I have shown you that it 
is not correct, is not the better statement of this matter th is: that 
the absence of the requirements of notice and hearing implies that the 
cause cannot be an impeachable offence? Is not that a more logi
cal conclusion, and a better statement? The Committee say that 
notice and hearing implies that it covers impeachable offences. If  
so, what does the absence of notice and hearing imply ? Certainly 
I have the right to say that it implies that it does not reach to an 
impeachable offence. Now, admit the position of the Committee to 
be correct: that Maine and Massachusetts are two kindred States, 
and that you can argue better from one of these to the other, than be
tween other States in the Union. How does Maine’s constitution affect 
its neighbor, which, in the very year when Maine adopted her constitu
tion, and provided that the person against whom processes of address 
are proceeding shall have both notice and hearing, refused to make 
any such provision? Massachusetts positively refused by vote to 
make address conditioned on notice and hearing. She would not 
even have the case stated on the journals of the House; and that is 
the verj' proposition that the convention of 1820 submitted to the 
people of this State, and they would not adopt it. Now, if the Com
mittee are right, — give them every force of argument as to Maine, — 
how does it stand as to Massachusetts ? It stands conclusively 
that Massachusetts meant that it should not be an impeachable 
offence; for she does not require even the case to be stated on the 
journals of the House.
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But here I am not left to argument alone. When this matter was 

before the Constitutional Convention of 1820, it was fulty argued; 
and the opinions of the speakers who gave their opinion upon the 
subject now in hand were unanimous. And here, Mr. Chairman, 
because it has been treated in such a way before the Committee, I 
must beg the liberty to repeat almost verbatim something in my 
argument of last year. Ten speakers spoke on this subject in the 
convention, and gave their opinion; and those ten gave their opinion 
that impeachment and address were not co-extensive remedies.

“ F k ida y , Dec. 29. — The House went into committee of the whole on the 
reports of the Select Committee on the Judiciary Power.”

“ The committee w'ent into consideration of the first resolution of the Select 
Committee, which proposes to alter the Constitution, so that judicial officers 
shall be removable by the Governor and Council upon the address of two-thirds 
(instead of a majority) of each branch of the Legislature.”

Now, that is the proposition to alter this provision of the Constitu
tion, so that it shall require two-thirds instead of a majority. That 
is, to throw safeguards around the exercise of the power of address, 
not to limit the extent of the subjects to which it will apply, but to 
restrict the method of exercising.

“ Mr. P ic km ax of Salem. He said the provision in the Constitution respect
ing the removal of judicial officers had been complained of as rendering the 
judges too dependent upon the Legislature. It was proper to have a provision 
of a similar nature to meet cases that were not the proper subject of impeachment 
[there is no mistake as to the construction of that sentence], such as incapacity 
from natural infirmities; and he thought that requiring the consent of two- 
thirds of each branch of the Legislature would secure the public in cases of 
manifest incapacity of this kind, and at the same time give greater independence 
to the judges.”

“ Mr. Austin  of Boston (J. T., Esq.) moved to amend the resolution by 
striking out all the words after ‘ Resolved,’ and inserting that it was inexpedient 
to make any alteration or amendment in that part of the Constitution that 
relates to the judiciary.”

I read that note because it bears on this matter, and to state what 
the issue tvas at that time.

“ Mr. H ub baud of Boston. The tenure of office of judges was said to be 
during good behavior. Was this the case when the Legislature might deprive 
them of their office, although they had committed no crime ? Sufficient provis
ion was made in the case of misconduct in the power of impeachment.”

He did not understand address to be co-existent with impeachment.
“ Mr. Sa va ge  of Boston. He hoped we should [have] better [provisions 

than in the Constitution of the United States]; that we should have the advan
tages of both modes of removal from office, — by impeachment and upon an 
address of the Legislature, — so as to meet the moral disqualifications and the 
natural disqualifications for office. It ought not to be in the power of the 
Legislature to address for any offence. The accused ought to be heard in his 
defence.”
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“ Mr. Prescott of Boston. They hold their offices as long as they behave 

well, and no longer. They are impeached when guilty of misconduct. It is 
the duty of the House of Representatives, constituting the Grand Inquest of 
the Commonwealth, to make inquiry; for the Senate to try, and, if guilty, to 
remove them from office. There may be other cases in which they ought to be 
removed, — when not guilty of misconduct in office, but for infirmity. Provision 
is made for these cases, that the two branches of the Legislature, concurring 
with the Governor and Council, may remove judges from office. The mode of 
removal by address was introduced into the British Government for the purpose 
of restraining the power of the crown, but into ours for another purpose, — to 
provide for a case which could not properly be reached by impeachment.”

“ Mr. D. Davis of Boston. (I have found it to be Daniel Davis, who for 
twenty-seven years, at least, was the solicitor-general of the Commonwealth.) 
He said the Constitution contemplates removal of judges from office for two 
causes only,—for crime, by impeachment on the Grand Inquest by the repre
sentatives, and for being disqualified to perform the duties of the office by the 
visitation of God. The power of removal by address, which was intended to 
apply only to cases of disqualification by the visitation of God, in fact extended 
further, and was liable to be abused.”

“ Mr. Cummings of Salem. He considered that part of the Constitution as 
perfect. In this State they cannot be removed on address of the Legislature, 
hut with the consent of the Council. Was not this a sufficient guard? Another 
part of the Constitution protects them when accused of crimes. This provision 
is not intended to embrace cases of crime: it is only for cases when they become 
incompetent to discharge their duties. May not the people ” —

“ Mr. H olmes of Rochester. When a judicial officer has been guilty of 
mal-administration, he will be removed by impeachment. When it was neces
sary to remove a judge for any other cause, he thought that two-thirds of both 
branches would always concur in the removal. He was therefore in favor of 
the report.”

Later is found the vote upon striking out the recommendation of 
the Committee to require two-thirds vote of each branch.

“ The question was then taken on striking out, and decided in the affirma
tive,—210 to 105.”

That is, the convention refused to adopt the two-thirds rule; and 
they refused to adopt it, it being distinctly stated in the debate that 
the power so to be exercised by the majority did not extend to im
peachable offences. Otherwise those moderate men would have had 
an argument for requiring a two-thirds vote, which now they did not 
have, and could not use ; and yet most of those speakers who spoke of 
this as restricted were in favor of a two-thirds vote even in cases 
of infirmity.

“  Saturday, Dec. 30. — The question was stated on the adoption of the 
other part of Mr. Austin’s motion; viz., to insert in the place of the resolution 
struck out a resolution that it is not expedient to make any further amend
ment in the part of the Constitution relating to the judiciary.”

Now, the jurists in the convention had been beaten, beaten in their 
efforts to have address depend upon a two-thirds vote, address for
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non-impeachable offences. Here Mr. Webster appears in the discus
sion, and the lawyers set their battle in array again with a slightly 
changed front: —

“ Mr. Webster moved to amend the amendment in conformity with the reso
lution offered by Mr. Prince, by striking out after the word ‘ Resolved,’ and 
inserting ‘ that it is expedient so to amend the Constitution as to provide that 
no address for the removal of any judicial officer shall pass either House of 
the General Court until the causes of removal are first stated and entered on the 
journal of the House in which it originated, and a copy thereof served on the 
person in office, that he may be admitted to a hearing in his defence.”

That is the provision which North Carolina has, even in case of 
physical disability ; and those men were talking about cases of physi
cal disability, and they wanted the cause of removal stated, and 
notice and hearing given.

“ The amendment was agreed to by a large majority; and the resolution, as 
amended, was agreed to.”

Mr. Austin of Boston speaks. He was on the other side. He 
wanted to keep it as it was.

“ By the Constitution, judges, like all other officers, are subjected to punish
ment for great crimes by impeachment. Nobody objects to this provision. The 
House of Representatives is the Grand Inquest: they are tried by the Senate, 
and have the right of being heard. But the Constitution admits that there may 
be cases in which judges may be removed without supposing a crime.”

[Mr. Burdett explained to the Committee that Mr. Thompson had 
found, very unexpectedly, that he could attend the hearing this week, 
contrary to Mr. Burdett’s supposition, as expressed at the last sitting 
of the Committee.] Adjourned to this afternoon at 3.30 o’clock.



1882.J SENATE — No. 150. 57

THIRD HEARING.
B oston, F r id a y , Feb. 24.

T h e  hearing began at 3.30 p . m ., Senator Jennings, Chairman, 
presiding.

Mr. T a lbo t . I had nearly finished reading extracts from the 
speakers in the Constitutional Convention, when we adjourned ; and 
the point where I stopped, by accident, as it were this year, is the 
point precisely where I purposely stopped for emphasis last year. I 
have but two more extracts to read, but those two happen to be what 
was said by Judge Story and the late Chief Justice Shaw. Judge 
Story said,—

“ The Governor and Council might remove them on the address of a majority 
of the Legislature, not for crimes and misdemeanors, for that was provided for 
in another manner.”

Nothing could be more distinct than that language of Judge Story.
Judge Shaw said, —
“ What is meant by good behavior ? The faithful discharge of the duties of 

the office. If not faithful, they were liable to trial by impeachment. But cases 
might arise when it might be desirable to remove a judge from office for other 
causes. He may become incapable of performing the duties of the office with
out fault. He may lose his reason, or be otherwise incapacitated. It is the 
theory of our government that no man shall receive the emoluments of office 
without performing the services, though he is incapacitated by the providence 
of God. It is necessary, therefore, that there should be provision in this case. 
But in cases where it applies, the reason will be so manifest as to command a 
general assent. It must be known, so as to admit no doubt, if a judge has lost 
his reason, or become incapable of performing his duties. As it does not imply 
misbehavior, if the reason cannot be made manifest so as to command the 
assent of a great majority of the Legislature, of two-thirds at least, there can 
be no necessity for the removal.”

I said, Mr. Chairman, that I read this out of place ; and you will 
see that what Judge Shaw there says is not addressed to the point 
then before the convention, which was Mr. Webster’s motion to state 
the cause ; but wras addressed to the preceding motion, which I treated 
this forenoon, to require a tw'o-thirds vote.

Now, I cannot allow myself to be misunderstood with regard to 
these speakers ; and the Committee will bear with me, even if I repeat 
myself. The direct proposition before the Constitutional Convention 
of 1820 had nothing to do directly' with the question which I am dis-
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cussing here. It was not a question of enlarging the scope of address, 
to make it apply to subjects that it did not apply to then, nor to 
restrict it. I t did not touch that matter at all: that was not directly 
in issue. The question was, whether additional restriction should be 
thrown around its exercise with reference to whatever subjects it then 
included. The direct question, let me repeat it, was not what sub
jects does address cover, — not to enlarge or restrict its scope as to 
subjects ; but it was to provide further restrictions in its exercise, the 
scope of its subjects being an admitted, undisputed fact.

When I was replied to last year, after reading these extracts, you 
will find that the counsel on the other side attempted to belittle the 
force of these extracts bv’ speaking of the expressions as caused by 
the “ ardor of debate.”

Mr. Wadleigh. I am not going to assert any such thing, so that 
it is not necessary to refer to it.

Mr. T a lb o t . I cannot refrain from making myself entirely clear 
upon this point. Now, then, those ten speakers, ivhose extracts I 
have given upon the question before the convention, were divided, 
eight to two. Eight of them wanted additional safeguards thrown 
about the manner in which address should be exercised ; two of them 
wanted the Constitution to stand just as it was. Now, you will see 
that the best argument that any one of those eight could have made, 
would have been to sajT, “ Address is unlimited in its scope.” That 
is the argument that they wanted. If they talked about its being 
dangerous, the larger its scope, the more dangerous it was. There is 
where the “ ardor of argument” would have led the eight. And yet 
the eight, including Judge Story and Judge Shaw, all of them spoke 
of it as restricted in its scope. Thej: said it is confined to cases not 
impeachable ; and there was no man in that convention to contradict 
them. With these declarations before the people of Massachusetts, 
they voted upon this m atter; and, having this before them as con
struction, they refused to place a single safeguard about the manner 
of its exercise. Isn’t it perfectly clear that,the people of Massachu
setts at that time understood and voted that address was limited in 
its scope, just as wre contend here? If a single man could have stood 
up there, and said, “ Address is unlimited in its scope,” it wrould have 
helped carry that amendment through. It failed : the people would 
not vote it, at the same time that the people of the State of Maine 
had voted that there should be notice and hearing; and the Committee 
quote that as showing that the Constitution of the State of Maine is 
unlimited in the scope of its subjects. There is contemporary con
struction ; there is the ratification of the views of Judge Story and 
Judge Shaw and the jurists of 1820 by the people of Massachusetts.

But that is not all. We have stronger contemporary construction:
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we have actual practice by the Commonwealth itself. That conven
tion adjourned as late as Jan. 9, 1821. The Legislature of 1821, of 
course, was in session at that time, — unless there has been a change 
in the Constitution as to the time of its meeting. The first Wednes
day of 1821 must- have occurred before the 9th of January. Now, 
we can follow the last speaker, whose remarks I have quoted: we 
know something about him after that convention adjourned. Where 
was he? He went into the House of Representatives,— Lemuel 
Shaw was a member of the House of Representatives of 1821 ; and, 
eight days after the Constitutional Convention adjourned, there came 
into that House complaints — against whom ? Against a fellow-officer 
of the one complained of here,— not against the Chief Justice of 
the Supreme Court, nor any of his associate judges, but against a 
lower judge, against a judge of probate, against James Prescott, 
judge of probate for the county of Middlesex. Three days after
wards, on the 20th of January, a formal petition came in, charging 
him with mal-administration in office. Judge Shaw very early made 
up his mind in that case against the officer. Did he move to proceed 
by address? Never a whit: he took not one step for address; but 
he proceeded to impeach, and the House of Representatives of 1821 
proceeded to impeach James Prescott, judge of probate for Middle
sex County. Now I ask, if address was unlimited in its scope, if it 
applied to judicial officers charged with misconduct, why did the 
Legislature of Massachusetts then proceed bj' impeachment? We 
have been two years asking the accusers of the judge of probate of 
Barnstable County to proceed by impeachment, and we have not 
succeeded. So long as they can proceed by address, they choose to 
do so; and I will venture to say, if the accusers of Judge Prescott 
had thought they could proceed by address, they would have done so. 
But they did not. The Commonwealth at that time did not think of 
address as applied to judicial officers accused of misconduct, and 
the Commonwealth proceeded by impeachment.

The Committee, in passing upon my argument upon this subject, 
said that the members of the Constitutional Convention understood 
address to be unlimited in its scope, because they spoke of it as a 
dangerous power. I need not go over it again to show you how far 
that remark is from correct. I have shown 3’ou that they spoke of it 
as a limited power, limited in its scope. Wh}T did they deem it dan
gerous? They deemed it dangerous because there was no safeguard 
around about the method of its exercise. They were right. Judge 
Shaw and those men, in speaking of it, understood that it applied only 
to cases of physical incapacity and similar cases ; and then lie said it 
was dangerous, “ for,” he said, “ in that case you ought to have a 
two-thirds vote. ” And Mr. Webster said, “ You ought to have the
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causes stated on the record ; ” and that corresponds, as I am going 
to show, with the American spirit upon this subject.

And now permit me to read one or two extracts which are mere 
samples. I take the first on mj' list of State constitutions, “ Ala
bama, 1819,” and see how it goes on : —

. . . “ During good behavior [those are the first three words], and for wilful 
neglect of duty or other reasonable cause, which shall not be sufficient ground 
for impeachment, the Governor shall remove any of them on the address of 
two-thirds of each House of the General Assembly, provided, however, that 
the cause or causes for which such removal shall be required shall be set down 
in such address, and entered on the journals of each House; and, provided 
further, that the cause or causes shall be notified to the judge so intended to be 
removed; and he shall be admitted to a hearing in his own defence before any 
vote for such address shall pass; and in all such cases the vote shall be taken 
by yeas and nays, and entered on the journal of each House respectively.”

That is the kind of a provision that Judge Shaw, and the other 
members of the Constitutional Convention who acted with him, 
wanted adopted by the people of Massachusetts. That is a mere 
specimen. Michigan is very much like i t ; but I will pass on to North 
Carolina.

North Carolina, 1838. “ Any judge of the Supreme Court or of the Superior
Courts may he removed from office for mental or physical inability upon a con
current resolution of two-thirds of both branches of the General Assembly. 
The judge against whom the Legislature may be about to proceed shall receive 
notice thereof, accompanied by a copy of the causes alleged for his removal, at 
least twenty days before the day on which either branch of the General 
Assembly shall act thereon.”

I take it, Mr. Chairman, without any doubt that that notice is to 
the purpose of allowing a hearing; and allow me to say that almost 
exactly the phraseology used by Alabama, those very words, run as 
just read through quite a number of constitutions.

I will read nowf one more extract; and that is, “ West Virginia, 
1872,” providing at the same time for impeachment, — almost all 
these States provide for impeachment.

“ Judges may be removed from office by the concurrent vote of both Houses 
of the Legislature, when, from age, disease, or mental or bodily infirmity, they 
are incapable of discharging the duties of their office; but the cause of removal 
shall be entered on the journals of each House. The judge against whom the 
Legislature may he about to proceed shall receive notice thereof, accompanied 
with a copy of the causes alleged for his removal, at least twenty days before 
the day on which either House of the General Assembly shall act thereon.”

That illustrates what the proposed amendments of our Constitution 
were aimed at.

The C h a ir m a n . Doesn’t that simply go to show, Mr. Talbot, that 
that isn’t the law o f  Massachusetts?
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Mr. T a lb o t . I do not contend that those provisions show that it 

is the law of Massachusetts. I have made no such proposition.
The Ch a ir m a n . What is your object in putting it in?
Mr. T albot. My object in putting it in is to show the American 

disposition, even when they confine address just as I insist it ought 
to be confined,—That they throw restrictions around it that we have 
not in our Constitution of Massachusetts.

The Ch a ir m a n . Do I  understand that the point that you are en
deavoring to make before the Committee is, that under the Massa
chusetts Constitution — for that is what we must act under in this 
case — we should not consider these specifications as grounds for 
removal by address because they are grounds for impeachment?

Mr. T albot. Yes, Mr. Chairman.
The Ch a ir m a n . Well, it doesn’t help the Committee any to say 

that other States have provided that grounds which are reasons for 
impeachment shall not be grounds for removal by address, if such 
is not our law.

Mr. T albot. Certainly n o t: that is not my aim at all. The 
Chairman is entirely right in th a t: the language must be construed 
by itself.

The Chairm a n . Then, I  do not see, Mr. Talbot, how your argu
ment in this respect helps us in this case.

Mr. W a d l e ig h . I think, Mr. Chairman, that I can show the Com- 
mitteee that my brother is laboring under a great misapprehension.

The Ch a ir m a n . I merely wanted to call your attention to it, Mr. 
Talbot, as I supposed the rest of the Committee might have the same 
thoughts suggest themselves to their minds as did to my own, so that 
you might answer the objection that presented itself to the Committee 
while you were in the course of your argument.

Mr. T a lbo t . I am very' much obliged to the Chairman.
Mr. W a d l e ig h . I  understand— at least, I suppose — that Mr. 

Talbot must be attempting to show, by quoting the constitutions of 
other States, that the spirit of American law is in favor of his inter
pretation of our Constitution.

Mr. T a lbo t . But I am not speaking, — if the Chairman will 
allow me, — I am not speaking just now to the main question. I am 
now speaking to a particular point under the main question, and my 
point is this : the right of removal by address, in respect to the 
manner of its exercise, is the least restricted in Massachusetts of 
any State in the Union. Now, the want of restriction there is a rea
son for implying a restriction in the scope of its subject; and I 
prove that by showing that other States, where they have restricted 
its scope just as much as I am contending it ought to be restricted 
here, at the same time have thrown safeguards around its exercise
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that we have not here,— Mr. Wadleigh does not come far from 
understanding me, — showing the spirit of the American Constitution 
upon this subject. The more they restrict it, as to the manner of its 
exercise, the more safely you can infer a wide scope to the subject: 
the less restricted is the manner of its exercise, the more you are 
able by inference to restrict the scope of its subject. That is what I 
am going to say now. But that was not the whole of the precise 
point to which I have introduced these extracts. I was speaking of 
the intent and purpose of the members of the Constitutional Conven
tion who endeavored to get the Constitution amended ; and I wanted 
to show, to illustrate full}-, what they were aiming a t ; and I could 
not illustrate that anj' better than by showing the existing constitu
tions of some other States. Now I come back to it.

Judge Shaw starts with the proposition, address applies only (we 
will say) to cases of physical infirmity. That is exact enough for 
this purpose, — only to cases of physical infirmity; and he then 
insists that even in those cases we should have additional safeguards, 
that is, either a two-thirds vote or the cause stated on the journal. 
That is Judge Shaw’s position.

Now I pass back again to the State of Maine, following the Com
mittee, who say that we can argue from Maine to Massachusetts, and 
from Massachusetts to Maine, as we cannot anywhere else. Maine 
requires the cause to be stated, and Maine requires a hearing. So 
do seventeen other States require a hearing, — notice and hearing. 
What does hearing mean ? I understand that hearing means a hear
ing by the body that decides, and not b}̂  committee. And I have 
the construction of the State of Maine upon that point. I had some 
recollection of this, but I did not choose to leave it to recollection; 
and a friend has found in the works of Rufus Choate his argument 
for Judge Davis when the question of his removal by address was 
before the Legislature of Maine. Now notice : Mr. Choate appeared, 
not as we are appearing here, in committee, but he appeared before 
a convention of both Houses sitting in the Senate Chamber, sitting 
as a whole to hear and try that case ; and although that was a parti
san case, and a partisan removal (and in saj'ing that I do not mean 
to say whether it was right or wrong, because the right may be with 
one party or another), yet, partisan as they were, they gave Judge 
Davis, under that Constitution, a hearing before the bodies that were 
to try the case; and Mr. Choate commences his address, “ Mr. 
President.” He addresses the president of the Senate. That is 
what is secured by impeachment: a hearing, and a hearing before 
the body that is to try and determine.

You ask me, What is the difference? We know what the difference 
is ; we know what the difference is to the judge of probate for Barn-
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stable County, who is now under question. We can estimate the 
value to him of a hearing exactly and fully. Eleven members of the 
last Legislature sat and heard his case, and every one of them pro
nounced him not guilty. They put their names to the report to that 
effect. And then, again, when the jury was polled in the Senate and 
in the House of Representatives, they repeated their verdict, and they 
said, “ He shall not be removed from office.” That is the value of a 
hearing to him : it is the difference between condemnation and acquit
tal ; it is the difference between removal with disgrace and retention 
free from disgrace. Here no provision for a hearing is applied in this 
case; nothing but a hearing by committee has ever been allowed to 
him.

I have said, that, prior to the Revolution in England, I could find 
no case of a removal of a judge by impeachment. I wish to say now, 
that, if the prayer of these petitioners is granted, the future history 
of Massachusetts will run on, just as I have found the history of 
England to be, and there will be no such thing as impeachment of 
judicial officers in Massachusetts. The process of address is so 
much easier, that, once have it established, it becomes the only pro
cess that is to be applied to those cases ; and the function of impeach
ment, which is provided by the Constitution, ceases to be used, and 
becomes obsolete for all judicial officers. I beg the Committee to pause 
before they proceed practicallj' to make such an alteration in the Con
stitution as that, by construction, or before they take one step in that 
direction. Why were these safeguards, which were thrown around 
impeachment, adopted? Were they not adopted for the purpose of 
protecting the accused against the indiscretion and the partisan zeal 
of the Legislature? Does not the Constitution assume that there 
must be some safeguard even between the Legislature and these 
officers? One of the speakers in the Constitutional Convention says 
the Constitution protects them when accused of crime. How 'does 
it protect them if the provision which provides for the trial of those 
that are accused of crime has no imperative power over the Legisla
ture? If the Legislature can lay aside those provisions of the Con
stitution whenever they please, what protection is there left under 
the impeachment clause ? I can see none.

Something is said about a precedent. I have only to state certain 
facts to the professional members of the Committee who are listening 
to me, to convince them that there is no precedent in Massachusetts 
at this time. A precedent is only made by a contested case, and 
there has no contested case ever occurred in Massachusetts. The 
strongest case against the position of the remonstrants is the case 
of the Hancock County judges, who were removed by address for 
misbehavior in office, having been convicted of taking unlawful fees.
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They did not appear, they made no hearing, they made no protest, 
they made no defence ; and the Committee see at once that they had 
no case. If they were not to be removed by address, they were to 
be impeached. Practically it made no difference to them. Address 
was the easier waj-, and they did not appear to oppose.

Now, how can we have an authoritative decision where there is no 
contest? How can we get it, Mr. Chairman, in the judicial courts? 
Are the reported cases, which we follow and which we consult and 
which we study, any thing but contested cases, — cases carried to 
the court of the last resort by vigorous, persistent contest, and there 
decided? But there is no such case here. I come down to Judge 
Loring’s case, and I want to call your attention to the way that was 
put. A single word disposes of that case. The position of Judge 
Loring and his friends was the very opposite of the position which 
we are taking. It was not the same position, — I must make that 
clear: it was the opposite position. The position which Judge 
Loring took, and which his friends took, was this : “ I have been 
guilty of no impeachable offence, and therefore you cannot remove 
me.” We do not say what he said, “ I have been charged with no 
impeachable offence; ” we say we have been charged with impeacha
ble offences, and you cannot try them: so that the two cases are 
directly opposite, and that case cannot be quoted.

The C h a ir m a n . Y ou have referred, Mr. Talbot, to these Hancock 
County judges. As I understood you, they were removed by address 
for taking illegal fees.

Mr. T a lbo t . Yes, sir.
Mr. W a d l e ig h . My brother Talbot says, that, inasmuch as there 

was no contest there, there was no question of law settled.
Mr. T a lb o t . I am speaking now to the point that there is no 

authoritative case against me.
The C h a ir m a n . The only question I  wished to call to your atten

tion -was, whether you did distinctly admit that they were removed by 
address for what was an impeachable offence.

Mr. T a lbo t . N o doubt about that, Mr. Chairman : they had been 
convicted in a court of common law down in the State of Maine.

Mr. W a d l e ig h . I do not stand on these questions : I do not care 
am- thing about them.

Mr. T a lbo t . I will only state one other incident in that connec
tion. Their cases were brought to the knowledge of tire House of 
Representatives by a letter from Daniel Davis, then solicitor-general 
of Massachusetts; and Daniel Davis, seventeen years afterwards, 
was in the Constitutional Convention of 1820, and there declared 
that address did not extend to impeachable offences in substance. 
Their cases would have stood entirely different if any objection had
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been made, or if they had made any appearance, and demanded a 
trial. The}' did not do either. And you will see, Mr. Chairman, 
that, when it is settled that a judge is to be removed, address is the 
easier method for him ; and there was no doubt about their cases. As 
I said before, they had no case.

The Chairm a n . Taking your illustration from the courts, Mr. 
Talbot, to which you have referred, suppose I go into court with a 
writ or with a bill in equity on which it clearly appears that the court 
has no jurisdiction, the fact that there is no defence offered does not give 
me an execution on my writ, or an order on my bill in equity, does it?

Mr. T albot. It might, unless the attention of the judge were 
called to it in some way.

Mr. W a d l e ig h . I think there is force in that, that, in a case 
where there is no appearance, it would impair the value of the prece
dent. That I do not deni'.

Mr. T albot. That is all. I am speaking simply to the point that 
there is no precedent, no deliberate adjudication after contest of the 
question which I am arguing. We have appeared here, we have gone 
even further than we did last year, we have put in our protest at the 
beginning of the proceedings, and asked your attention distinctly to 
this question.

Now, it would not be proper for me to estimate the effect of my 
argument as successful or unsuccessful. That, gentlemen of the 
Committee, is with you. But I do think, and I hope the Com
mittee will agree with me, that what I have been arguing is an 
“ important question of law.” The question whether there are one 
or two methods of removing the judicial officers of this Common
wealth from office, upon charges of misconduct and mal-administration 
in office, whether they are under the protection which the Constitution 
throws around all other officers accused of crimi , when it guarantees 
to them a trial by impeachment, or whether the}- are at the absolute 
discretion of the Legislature, as expressed by my brother Wadleigh on 
Tuesday, it strikes me, is an important question of law, — important 
to be finally and conclusively determined. And I think that the oc
casion of the contemplated removal of a judge of probate and insol
vency for one of the counties of this State is a “ solemn occasion.”

I think, then, that we have here, Mr. Chairman, before us, an 
important question of law on a solemn occasion ; and the Constitu
tion makes it the right of the Legislature, upon important questions 
of law and solemn occasions, to take the opinion of the judges of 
the Supreme Court. I must borrow the language of Mr. Webster, 
and urge upon you that here “ the duty is commensurate icith the 
right,” and that you ought, before proceeding any further in this 
case, to take the opinion of the justices of the Supreme Court upon
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this constitutional question, that the judicial officers and the people 
of the Commonwealth may know what is the Constitution in this 
respect. Is there any better service that you can render the Com
monwealth during this your legislative year, than to have this 
important question finally and judicially determined?

With these remarks I leave this question.

ARGUMENT OF MR. B. WADLEIGII.
M r . C h a ir m a n , —  I am  ex ceed in g ly  an x io u s  to  finish w hat I  have 

to  say  upo n  th is  case th is  a fte rn o o n  ; an d , h av in g  th is  pu rpose in 
v iew , w h at I  sh a ll say  w ill be o f  course b r ie f  an d  som ew hat discon
n ec ted .

It seems to me that my brother Talbot has totally misapprehended 
the position which we take here in reference to this question of law, 
which he has argued with so much ability and force, and to which I 
propose to first address myself in speaking to you.

The right of remoAral by address rests upon a certain clause of 
what is termed the Act of Settlement, passed about 1690, in Eng
land, by which the crown of England was settled on the house of 
Hanover. It was not in the reign of George I., but it was the act 
by which the crown wTas settled upon George I. and his descendants. 
It was in the twelfth or thirteenth year of the reign of William III. 
Before that time removals had been effected by impeachment; and 
it is true, as my brother Talbot has stated in the case which he 
referred to, of Baron Verulam (Francis Bacon), that, after the defend
ant had been found guilty in the proceedings in impeachment, the 
king was asked to remove him because he was the king’s servant, 
and the finding him guilty did not remove him from the office. But 
the judges of the courts held their commissions at the king’s pleasure; 
and it was frequently the case, that, for decisions which they gave 
resisting the wrongful claims of the crown, they were removed by the 
king. When Parliament took upon itself the settlement of the suc
cession, they endeavored to find a remedy for that; and they found 
a remedy which proved effectual. It was provided in that Act of 
Settlement as follows (I read this from Hallam’s “ Constitutional 
History of England ; ” and you all know, that upon all questions of 
constitutional law and constitutional authority, so far as England is 
concerned, there can be no higher authority) : —

“ That,, after the said limitation shall take effect as aforesaid, judges’ commis
sions be made quamdiu se bene qesserint, and their salaries ascertained a"-1 
established; but, upon the address of both Houses of Parliament, it may be law
ful to remove them.”

Now, under that article in the Act of Settlement, judges have been
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removable at the pleasure of Parliament with the concurrence of the 
king, without stating in the address for their removal any reasons 
whatever. The record does not show the cause for which they were 
removed: it shows simply that they were removed at the pleasure 
of Parliament acting for the public good. If the record showed that 
they were removed for official misconduct, then, upon the face of that 
record, Parliament would have no right to remove them for that cause, 
and they must be removed by impeachment; but, where no cause is 
stated in the address which removes them, they are removed, in the 
eye of the law, for no cause except the will of Parliament. And that 
is the distinction that my brother Talbot failed to notice.

Mr. T albot. If you will allow me one minute, I wish you would 
give me the references to these cases of actual removal by address.

Mr. Wadleigh. They' are numerous, I think.
Mr. T albot. Give me the references to them.
Mr. Wadleigh. I supposed it was a historical fact. Now, what 

Hallam says in regard to this law is this, and it is found in the 
fifteenth chapter of Hallam’s “ Constitutional History of Eng
land : ” —

“ No judge can be dismissed from office except inconsequence of a convic
tion for some offence, or the address of both Houses of Parliament, which is 
tantamount to an Act of the Legislature.”

That is, the right of address rests upon precisely the same reason 
that any Act of the Legislature rests on. It is the duty of Parlia
ment, ft is the duty of every Legislature, to pass such Acts as mayr be 
for the public good. That is presumed to be the reason of their 
passage for the purpose of benefiting the people. Now, when 
Parliament passed an address, without naming in it the cause for 
which the address was passed, — it made no difference what the real 
reason was, — in the eye of the law that was an address passed 
simply by the will and at the pleasure of Parliament, no matter 
what the cause was ; and, being such, no impeachment was neces
sary. Hallam say’s, in a note, that —

“ It was originally resolved that they should be removable on the address of 
either House, which was changed afterwards to both Houses.”

That article in the Act of Settlement took from the English 
crown the right of removing the judges. It rendered them independ
ent of the king, and subjected them to the power of Parliament; 
and Parliament, acting with the king, could remove them at its 
pleasure.

When Massachusetts came to adopt her Constitution, she adopted 
that provision of the English law. It is in Massachusetts the same 
as it was in England, and the provision in the Constitution of Mas-
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sachusetts is the same to-day as it was in the first constitution 
that was established. In 1820 an effort was made by the lawyers in 
the Constitutional Convention to change the Constitution of Massa
chusetts. 1 will say here that that effort did not succeed. They 
proposed an amendment to the people, which you will find upon p. 
619 of the proceedings of that convention : —

“ Justices of the peace may be removed from office, like other judicial officers, 
by the Governor, with the consent of the Council, upon the address of a major
ity of the members present of each House of the Legislature; but no address 
for the removal of any judicial officer shall pass either House of the Legislature 
until the causes of such removal are first stated and entered on the journal of 
the House in which it shall originate, and a copy thereof served on the person 
in office, so that he may be admitted to a hearing in his defence before each of 
said Houses.”

That amendment did not prevail. It was voted down by the peo
ple ; and, although in 1853 there was another Constitutional Conven
tion, this provision of the Constitution was left unchanged, and in the 
amendments submitted to the people no amendment was proposed to 
this portion of the old Constitution.

Judge Story, in his remarks upon p. 524 of the proceedings of 
that convention, states the rule precisely as I have stated it. My 
brother quoted only a part of what Judge Storj* said. I am going to 
quote the whole : —

“ It was said that the judges should hold their offices during good behavior, 
— the terms were so in the Constitution; but, while another clause of {he Con
stitution remained, the fact was not so. The Governor and Council might 
remove then;, on the address of a majority of the Legislature, not for crimes 
and misdemeanors, — for that was provided for in another manner, — but for 
no cause whatever: no reason was to be given.”

That is, if they put into the address that they were removed for 
crimes and misdemeanors, they could not pass an address for the 
removal: they had no right to. But supposing they left that out, so 
that the record of the Legislature showed that they were removed 
simply at the will and at the pleasure of the Legislature, then they 
could remove them by address, no matter what the real cause (which 
was not on record) was. That is, it is by the record that you learn 
what the cause is, and by that alone. He says (I repeat),—

“ The Governor and Council might remove them on the address of a majority 
of the Legislature, not for crimes and misdemeanors, — for that was provided for 
in another manner, — but for no cause whatever: no reason was to be given. A 
powerful individual, who has a cause in court which he is unwilling to trust to 
an upright judge, may, if he has influence enough to excite a momentary pre
judice, and command a majority of the Legislature, obtain his removal. He 
does not hold the office by the tenure of good behavior, but at the will of a 
majority of the Legislature; and they are not bound to assign any reason for
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the exercise of their power. Sic volo, sic jubeo, slet pro ratione voluntas. 
This is the provision of the Constitution, and it is only guarded by the good 
sense of the people.”

That is, he says, as the Constitution of Massachusetts was then in 
1820; and as it is to-daj7 the Legislature ma}', without assigning any 
reason whatever in the record, remove judicial officers. If they 
assign a reason in the record which is matter of impeachment, then 
the proceedings shall be bj7 impeachment; but an address contains 
no charges. The petition here, which has been referred to you, con
tains no charges: there is nothing whatever in the address which 
shows that any charges are made. The Legislature remove upon the 
address at their pleasure, if the}’ remove at a ll: but the address does 
not show that the removal was for crimes and misdemeanors or mis
conduct in office ; and therefore there is no evidence whatever that 
there could have been an impeachment. I have quoted Judge Story, 
and it is perfectly conclusive on this point.

In this convention Judge Story made a report in which he recom
mended a change, and recommended the amendment which I read as 
having been proposed to the people. He says in his report, —■

“ By the first article of the Constitution, any judge may be removed from his 
office by the Governor, with the advice of the Council, upon the address of a 
bare majority of both Houses of the Legislature.”

Mr. Trask of Brimfield (p. 473) opposed the amendment, and 
said, —

“ It was considered a defect in our Constitution that the judges were left 
exposed to the caprice of the Legislature on any popular commotion, and it 
ought to be remedied.”

Mr. Hubbard of Boston (he was for the amendment) said the Con
stitution was defective in not sufficient!}' securing the independence 
of the judges. He asked if a judge was free when the Legislature 
might have him removed whenever it pleased.

Mr. Savage (p. 475) said he hoped that we should have better 
provisions in the Constitution,—-that we should have the advantage 
of both modes of removal from office, by impeachment, and upon an 
address of the Legislature, so as to meet the moral disqualifications 
and the natural disqualifications for office.

Judge Shaw (p. 470) said, “ By the Constitution, as it stands, 
the judges hold their offices at the will of the majority of the Legisla
ture.” He confessed, with pride and pleasure, that the power had 
not been abused. It never has been, Mr. Chairman, and will not be 
if Judge Day is removed.

Mr. Freeman of Sandwich (p. 477) should have liked this clause 
as well if the Committee had proposed to limit the power of the
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Governor and Council to remove judges on the address of the two 
branches of the Legislature to specific cases, such as insanity or disa
bility,— admitting, Mr. Chairman, that, as the Constitution stood, 
the right of removal was unlimited.

Mr. Davis (p. 479), speaking of the Constitution, said,—
“ The power of removal by address, which was intended to apply only to 

cases of disqualification by the visitation of God, in fact extended much 
farther, and was liable to be abused. It was a defect which ought to be reme
died.”

Now, Mr. Davis of Boston'— and I believe that is the gentleman 
who is referred to by my brother Talbot in his argument — adds, —

“ It was no light thing that an office, holden on the tenure of good behavior, 
may be taken away, with the loss of character which it naturally involves, and 
the person removed not even know the reason of it.”

Mr. Childs of Pittsfield (p. 479), who was against the amend
ment, speaking of the provisions of the Constitution, said,—

“ It was in violation of an important principle of the government that the 
majority of the Legislature, together with the Governor, should not have the 
power of removal from office. This power was in accordance with the princi
ple of the Bill of Eights.”

Mr. Lincoln, who was against the amendment, said,—
“ No judge could be removed but by the concurrent act of four co-ordinate 

branches of the government, — the House of Representatives, the Senate, with a 
different organization from the House, the Governor, and the Council. Was it 
to be supposed that all these should conspire together to remove a useful judge? 
But it was argued that future Legislatures might be corrupt. This was a mon
strous supposition. He would rather suppose that a judge might be corrupt. 
It was more natural that a single person should be corrupt than a numerous 
body. The proposed amendment was said to be similar to provisions of other 
governments. There was no analogy, because other governments are not con
stituted like ours. It was said that judges have estates in their offices: he did 
not agree to this doctrine. The office was not made for the judge, nor the 
j udge for the office, but both for the people. There was another tenure, — the 
confidence of the people.”

Mr. Holmes of Rochester: —
“ That they could not be removed by either the Representatives, or the Senate, 

or the Executive, was true; but that they could not be removed by all united, 
was as true.”

Then Mr. Webster, on p. 482, says,—
“ As the Constitution now stands, all judges are liable to be removed from 

office by the Governor, with the consent, of the Council, on the address of the 
two Houses of the Legislature. It is not made necessary that the two Houses 
should give any reasons for their address, or that the judge should have an 
opportunity to be heard.”

And then, on p. 486, —
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“ Sir. Webster gave notice that be should move to insert, in place of the 

clause struck out, a provision that judicial officers should not be removed on 
address, until the causes of removal were stated, and such officers heard in 
their defence.”

Mr. Austin, p. 522 (he was against the amendment), said,—
“ He would suppose the case, not of mental disability, but the loss of public 

confidence. lie  knew that such cases were not to be anticipated. But he would 
look to times when the principle might be brought into operation, — when the 
judge, by indulging strong party feelings, or from any other cause, should so fat- 
have lost the confidence of the community that his usefulness would be de
stroyed.”

That is the view that the people of Massachusetts took when they 
rejected the amendment. He adds,—

“ Men are more likely to act in such a manner as to render themselves un
worthy to be trusted, than so as to subject themselves to trial.”

Mr. Prince of Boston, who was for the amendment, was of the 
opinion that the power of the judges to declare an Act of the Legisla
ture unconstitutional, “ furnished a sufficient argument against leav
ing it to the will of a majority7 of the Legislature to remove them 
from office ; for the exercise of this power in relation to a favorite 
law would be sure to lead to a resolve for their removal.”

Now, gentlemen, every7 gentleman in that convention, who spoke 
either for this proposed amendment or against it, admitted the right 
of the Legislature of Massachusetts, under its Constitution then 
(which was the same as it is now), to remove any7 judge by7 address 
without stating the reason or the cause. Some of them said that 
that was right; some of them said that it was wrong, and ought not 
to be so. Those who said it was wrong proposed an amendment 
which I have read to you, and the people of Massachusetts voted 
down that amendment. It seems to me that is an answer to every7 
thing that my brother Talbot has said on that subject.

I notice in the report of a part of the Committee last year, that 
on the trial of Judge Prescott, in 1821, Chief Justice Shaw quoted 
what I have read from the speech of Judge Story : —

“ It is true, that, by another course of proceeding, warranted by a different 
provision of the Constitution, any officer may be removed by the Executive at 
the will and pleasure of a hare majority of the Legislature, a will which the. 
Executive in most cases would have little power and inclination to resist. The 
Legislature, without either allegation or proof, has but to pronounce the sic 
Wlo, sic jubeo, and the officer is at once deprived of his place, and of all the 
rank, the powers, and emoluments belonging to it.”

In the State of New Hampshire, to which my brother Talbot has 
referred, this matter lias frequently been considered ; and there it 
was considered, too, as a party question, which commanded alter-
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nately, on either side, the study of the ablest men in the State. And, 
in the numerous addresses for the removal of all kinds of officers 
(because in that State the right of removal by address is not confined 
to judges, but extends to all officers who hold commissions), there 
never has been any cause stated except that the public good required 
the removal of the officer ; and all men of all parties in that State 
have settled down upon the conviction and the conclusion, that no 
matter what the cause is which prompts the offering and the passage 
of the address, where the record of the Legislature in the passage 
of the address does not state any cause, it cannot be objected that 
proceedings should be taken under the impeachment clause of the 
Constitution, because from the address alone can be determined that 
the officer was removed for misdemeanor, misconduct, or crime in 
office. And, in case of removal by address, there is no punishment : 
it is not a proceeding against the officer, it is not a trial of the officer ; 
it is simply a question whether, for the public good, a certain officer 
shall be removed by what is tantamount to an Act of the Legislature. 
And the reasons for the passage of that Act are presumed to be no 
other than what is stated ; and, inasmuch as the address does not 
show it, it is not presumed that the officer is removed for any mis
conduct in office, or an}- misdemeanors in office, but conclusively pre
sumed to the contrary.

There is another reason in this case why we should not be driven 
to impeachment, and that is, that, although unquestionably some 
of the acts which are named in these grounds for the removal of 
Judge Day are acts that would admit of impeachment, yet others 
are not, but are acts and conduct which would effect his removal 
only upon address. Now, if we cannot convince the Legislature that 
the public good requires his removal on account of these acts, par
tially on account of these acts which are impeachable, but we are 
driven to an impeachment upon those, there will be two proceedings 
going on, each in order to cover what is alleged in these grounds for 
his removal There must be a proceeding against him by way of 
impeachment upon what are impeachable offences, and another pro
ceeding against him by address to effect his removal in that way upon 
the grounds which are not impeachable.

Now, my brother Thompson, in a portion of his argument, treated 
this proceeding as a trial — that Judge Day was being tried. Yet no 
one appears here for Judge Day. The remonstrants come here, and 
appear. If this were a trial, the remonstrants could not appear in 
behalf of Judge Day : they would have no right to appear here. He 
alone could appear to defend himself against these charges. But, 
under the theory which we say is the correct theory, they would have 
the right to appear; and my brother Thompson, and my brother
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Talbot, acting for the remonstrants, are properly before you, because 
this being a question whether or not the public good requires the 
removal of Judge Day, and not a trial of him for any thing, of course 
the remonstrants have the right to come here and show, if they 
can, that the public good requires him to be retained in office. The 
ground which they take in appearing here at all for the remonstrants 
before this Committee (which they claim to be a tribunal) is entirely 
contradictory to the ground which they take in reference to this being 
a trial of Judge Day.

My brother Thompson claims with great force, that because the 
Legislature did not pass the address last j'ear, but failed to pass it, 
we have no right to be here now. There are two answers to that. In 
the first place, we present, in connection with the grounds urged last 
year for his removal, other and different grounds which were not then 
known to the petitioners, and which were not before the Committee 
or the Legislature at all last year. Even if their position were 
correct, that a trial upon certain charges last year prevented a trial 
upon those charges this 3-ear, it cannot be true, that when new 
grounds are obtained, and new' facts learned, these new facts can
not be considered in connection with the old, but must be taken up 
piecemeal, — every year if you get new facts— a dozen newr instances 
of corruption or fraud or violation of law — that those must be con
sidered separate and by themselves, and that the others cannot be 
taken into account at all. There can be no such law as that. But 
what we say is, that if there was no charge, and no reason urged 
for his removal this year, except what was urged last 3’ear, this 
Legislature has full power to consider this question, and not only 
full power, but it is their dut3r to consider it. I t is, of course, for the 
Legislature to say whether or not the decision of last ymar shall be 
final; but it is their duty to sa3' that on a consideration of the case. 
The action of the Legislature of last year cannot bind this Legislature. 
The action of no Legislature, except so far as relates to contracts, can 
bind a subsequent Legislature. As I said before, in the language of 
Hallam, the passage of an address like this is tantamount to an Act 
of the Legislature. It might just as well be urged against the pas
sage of amr bill whatever, which, in the opinion of the Legislature, 
was for the public good, that that bill had been before the Legisla
ture of last 3-ear, and they had refused to pass it. That is no reason. 
The question is, whether now, whether at this very session, — look
ing at the county of Barnstable, looking at Judge Da3’’s character, 
looking at his conduct, looking at the want of confidence which the 
best men in that count3’ have in him, —• it is not for the public good that 
he should leave that office. You cannot say that somebody else has 
considered that question at some other time, and dodge it in that way.
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It is your duty to consider it just as though it was a bill before you, 
because it is in all respects like legislation. As to what was done 
last year, it has been asserted here that the whole Committee decided 
that there was no case made out against Judge Day, -—■ that it was 
proved there was no case. Why, Mr. Chairman, that wasn’t so. 
The Committee decided that the petitioners should have leave to with
draw. A portion of them stated the reasons ; a portion of them did 
not. The reasons which seemed sufficient to them may seem insuffi
cient to you ; and, if so, it is your duty- to find otherwise. But what 
did they find? A minority of that Committee, and the only portion 
of the Committee which gave am- reasons whatever, did state facts 
which, in the opinion of a large majority of the members of the 
House (because unquestionably they all read that report), brought 
them to a different conclusion from the conclusion which was urged 
by the gentlemen who made that report. They7 were not lawyers : 
they- were common men. They said, “ If a judge will do what Judge 
Day has done, we would not want him in our county- to have the set
tlement of our estates when we die. We would rather have a judge 
on whom there rests no suspicion ; we would rather have a judge in 
whose conduct there is not even the shadow of wrong-doing; we 
would rather have a judge who has the confidence of the commu
nity in which he lives,” — and that they had the right to say.

Then, another thing. It is said that the question of intoxication 
was settled last year. It was not so settled. The charge made last 
y-ear was, that he was in the habit of being intoxicated. It was 
necessary7 under that, the Committee said, to prove a habit; but it 
was said that they had failed to make out that habit. We do not 
allege any7 such thing. We know how difficult it is to prove the sale 
of liquor, even under a prohibitory- law, where a man sells it openly, 
in the presence of all the community, on a public square, — it is 
almost impossible to get testimony7 to prove it. Of course people 
do not want to come here and testify7 that they have seen Judge Day- 
intoxicated : his friends do not. His enemies are not where he is : 
they do not see him. So now we simply say, that on certain occa
sions he was intoxicated, under circumstances which would tend to 
bring his office into contempt. And we say that a judge who would 
put himself into those circumstances, and make a public exhibition 
of himself, such as to deprive a large part of the community in which 
he lives of their confidence and their esteem, ought not to hold an 
office so nearly linked to their interests, and the holder of which has 
charge of the interests of widows and orphans. We do not charge 
that Judge Day at some time, in his own chamber or in his own 
house, took a glass of liquor. We say nothing about that, even if 
he was intoxicated every night before he went to bed. What we do
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say is, that, however that may be, he has no right whatever to be 
intoxicated under circumstances which deprive the community of the 
esteem and the confidence which every man in his office ought to 
have. But that matter has not been passed on at all by the Com
mittee.

So, too, in reference to these charges of rudeness. It was alleged 
there was a habit, and it was necessary to prove a habit. That is a 
very difficult thing to prove. It means it was habitual and constant. 
We do not propose to show that this year ; but we propose to show 
you some most outrageous exhibitions of rudeness, which must lose 
a man the confidence of the community in which those exhibitions 
were made.

Then, again, it is said that this Committee is not the tribunal to 
try this case, that it ought to be tried before the Legislature. Why, 
gentlemen, you are not trying the case ; the Legislature is not trying 
the case: there is no trial at all. The simple question is, whether 
the public good, under all the circumstances, requires the removal of 
Judge Day; and the Legislature has authorized you to learn what the 
facts are bearing on that question, and those facts it is }'our dutj  ̂ to 
find. This is not a trial before you ; it is not a trial before the Legis
lature : it is simply an endeavor to ascertain whether or not the public 
good requires that he should stay or go.

The Chairm a n . I understand this last position of j'ours to be, 
Mr. Wadleigh, that this Committee is simply in the position of a 
master to whom certain things are referred to find the facts.

Mr. W a d l e ig h . Yes, sir: that is all.
The Ch a ir m a n . And report to the body that has the ultimate 

decision of the matter.
Mr. W a d l e ig h . Yes, s ir : so that they may see plainly whether 

the public good requires the removal of the officer.
Mr. Crow ley  (of the Committee). The Committee to report their 

conclusions, too?
Mr. W a d l e ig h . Y es: report an}' thing that they think bears on 

the question as to what the public good does require.
Now, we allege that there was an understanding that he should 

resign the office of judge, and that he did not resign ; and we ask why 
he was made a custom-house officer —

Mr. T h om pson . That is in reference to the ninth allegation?
Mr. W a d l e ig h . Yes, sir. We set out the circumstances attend

ing the corrupt demanding and receiving of money from the officials 
whose appointments he was to ask or recommend, or which he had 
asked or recommended. If brother Thompson wants me to state 
the facts, I will state that he told the gentlemen who circulated the 
petition —
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Mr. T h o m pso n . If he h a s  an y  new  a lle g a tio n  to  m ake, he can  p u t 

th a t  in. If he m ean s to  make an  am en d m en t —
Mr. Wadleigh. I never thought of such a thing. I was about 

to state that he told the gentlemen who circulated the petition that 
he would resign, and so many people signed the petition accordingly.

Mr. T h om pson . And he did resign, and withdrew it at th e  per
sonal solicitation of Gov. Andrew.

Mr. Wa d l e ig h . It is immaterial whether he resigned or not, or 
whether he cared to resign or not. That is not the gist of this 
charge.

The C h a ir m a n . If you will pardon me a moment, I  would like to 
s:iy right here that (I do not know how it would strike the rest of 
the Committee) it seemed to me that Mr. Thompson’s argument 
went largely to the question of the sufficiency of the specification 
rather than it did to the substance of it. The main objection which 
you made, Mr. Thompson, if I had the correct idea, was, that it did 
not allege the parties and the times with .sufficient particularity. 
Now, it seems to me that that is in the nature of an objection to the 
sufficiency of the bill of items rather than to the allegation itself.

Mr. T h o m pso n . I failed, then, to make myself understood. I 
meant to make it clear that I objected to it because it had no relation 
whatever to his office, and was an allegation, that, in a federal office, 
he improperly conducted himself, that it was an impeachment of 
ever}' one of the officers that were appointed by his recommendation, 
that it would involve the trial of each particular case, that proceed
ings of this kind certainly ought not unnecessarily to bring in parties 
who are presumed to be innocent, that it was a matter of so long ago, 
and that it bore upon its face proof conclusive of its own want of any 
substantial basis, — the statement of it itself showed that there could 
not be any substantial basis for it. I did not mean to put the main 
stress, or but little, upon the form in which it was presented; but I 
did mean to lay stress upon the substance of it.

The Ch a ir m a n . I understood that you objected to the allegation; 
but it struck me that your argument was largely directed to showing 
its insufficiency.

Mr. T h o m pso n . Then I  was unfortunate in not making myself 
understood. I did not mean to make that the leading point at all. 
I only alluded, as I supposed, to the mode of setting it forth, to show 
that the mode in which it was set forth proved the groundlessness of 
the charges themselves, and that the mode of setting it forth showed 
that there wasn’t any case. I did not mean to make any objection to 
the manner of pleading, simply as a manner of pleading, at all.

Mr. C row ley  (of the Committee). You object to the Committee 
considering it at all?
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Mr. T h om pson . I object to their considering it at all.
M r. C row ley . T h a t  is  th e  w ay I  u n d ers to o d  y o u r a rg u m en t.
Mr. T hom pson . Certainly: I meant to make myself understood in 

that direction. I am sorry that I did not.
Mr. W a d l e ig h . Mr. Chairman, when m37 brother Thompson says 

that the manner in which this is set out shows that there is nothing in 
the charge, he is laboring under a great mistake. He will find, if 
this charge is tried, that there is a good deal in it, — if it is examined 
well, I should sa37. Would brother Thompson expect me, if I had 
the names of the parties who received money, to put them in here at 
this stage of the case, and have them go all over the country? No, 
sir: that is not the way7 I should do, and it is not the way he would 
do.

Mr. T hompson . But you don’t mean to say, Mr. Wadleigh, that 
the time of presenting them is material, that it is in the least objec
tionable to present them now or at an}7 other time? The}7 must be 
presented if this case goes on, and I ^ubmit it does not matter 
whether they are presented to-day or next Tuesday. The fact that 
they must be presented, and that my brother Wadleigh feels now 
the force of that, I submit gives great weight to the position which 1 
took at the commencement.

Mr. W a d l e ig h . Mr. Chairman, what we allege under the ninth 
section is not a matter of impeachment: it is no misconduct in the 
office of judge of probate. The only effect it could have upon the 
question before the Legislature would be to show that Judge Day 
was, by character and by conduct, unfitted for the office of judge 
of probate. I t would also show that the time is soon coming, if 
it has not already come, when there will be in him, from these devel
opments, such an entire want of confidence, and towards him such 
well-founded and grave suspicion and distrust, as that no Legislature 
should allow him to hold an office which brings him into such near 
relations with the people in Barnstable County. The want of public 
confidence is one of the reasons why the right of address is to be 
exercised. Does my brother Thompson say, that, if it turns out that 
that allegation is true, the people of Barnstable County are of such a 
character that they will have confidence in a man who would be guilty 
of such corruption? Why, this morning he characterized justly an 
act like that. He asked whether it could be supposed that a man who 
had been an abolitionist and an anti-slavery man could do an act like 
that. Why, that argument, if it is good for any thing, would clear 
Judas Iscariot of any thing wrong. Yet when we offer to prove that 
Judge Day has been guilty of just that, he turns around, and says 
that has nothing to do with this case. Why hasn’t it? Is this Com
mittee going to decide, is the Legislature of Massachusetts going to
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decide, that such a man should hold a judicial office in the State of 
Massachusetts?

Mr. Cr o w ley . That was twenty-one years ago.
Mr. W a d l e ig h . Is the statute of limitations pleaded against 

this? Is it to be said that Judge Day did this twenty7-one years ago, 
and concealed it every day until within three weeks, and that this, 
which will deprive him of all public confidence when it comes out, 
is not to have an}' weight with the Legislature in determining whether 
he shall stay in office or not? Is he a different man from what he 
was then? Why, all these things which we charge are connected. 
The men who come up here and petition against him say7 that his 
conduct has been more or less on this same pattern ever since, — 
that his character has not changed. And I ask you, Mr. Chairman 
and this Committee, whether the weight of any counsel brought here 
before you or before the Legislature is to induce the legislators of 
Massachusetts to keep a man in office who would do a thing like 
that ? I cannot believe it. I might say, in reply to my brother 
Thompson, when he says that he could not have been guilty of a 
crime so gross, that m37 brother Thompson has been charging on 
the part}7, to which Judge Day then belonged, all sorts of corruption, 
and profligacy, and misuse of public funds, and bribery7, and every 
thing else.

Mr. C r o w ley . Personally7 1 would like to have it exposed myself.
Mr. T h om pson . If  there had been any7 such fact as this known, it 

would have been told on the stump against Judge Day, and against 
the Republican party7.

Mr. W a d l e ig h . If it had been known, no doubt my brother 
Thompson would have been delighted to have brought it before the 
people ; but it was not known generally: it did not come to his 
knowledge. What I say7 is, that, no matter where it hits (you have 
no right to consider that), the man who was thus guilty is not fit 
for judge of probate. I can only state, in reply to what my7 brother 
Thompson sayTs about this being groundless, that I was very7 careful 
not to make this charge until the proof had been furnished me.
I refused to do it until then. But the proof which has been fur
nished me seems so clear and so conclusive and so undeniable, that, 
in behalf of the gentlemen whom I represent, I could no longer re
fuse. Mr. Chairman, I have no feeling against Judge Day7. I know 
nothing about him whatever except what I have learned in connection 
with this case within the last few weeks. He is almost unknown to 
me by sight. If this charge is true, and these other charges are true, 
he should not hold that office. The question which the Legislature 
will ask is, whether they are true; and I do not see upon what 
ground my7 brother Thompson can urge that they are not material in
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this case. Can he say that a man of such a character should hold 
office in Massachusetts ? — a man guilty of an act which my brother 
Thompson characterizes as indicating the very depth of baseness and 
dishonesty? And, in this matter of removal bj' address, the whole 
character and conduct of Judge Day, so far as it bears upon public 
confidence, public respect, and public esteem, is material.

Mr. W a d le ig h  then made the following motion : —
“ Moved, That the evidence of last year he considered by the Committee, so 

far as the same is applicable to the grounds on which Judge Day’s removal is 
now asked, arid so far as the same is offered by the counsel on each side.”

Adjourned until 9.30, Tuesday morning, Feb. 28, at the Green 
Room.
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FOURTH HEARING.
G r e e n  R oom, St a t e  H o u se , B oston, 

Tuesday, Feb. 28.
S enator  J en n in g s , Chairman, called the Committee to order 

about 10 o’clock, and said, The Committee are now read}7 to pro
ceed with the hearing.

Mr. T ai.bot. The counsel for the remonstrants venture to ask 
the Committee to listen to them, as they proffer some suggestions that 
the}7 think pertinent, arising out of what has been said since we closed 
by the counsel for the other side, and especially as I notice some 
members of the Committee in attendance this morning who were not 
in attendance through all of Friday afternoon.

The Chairman. I trust that the counsel will be as brief as possi
ble. There has been a great deal of time given by the counsel to 
their arguments.

Mr. T albot. The counsel will endeavor not to trespass unneces
sarily upon the attention of the Committee.

Among the intimations from the counsel on the other side which I 
wish to notice are some quotations from Mr. Austin, a member of the 
Constitutional Convention of 1820, speaking of address as an unlimited 
power. I venture to speak of that matter again, and I shall begin by 
stating how it was before that body. I repeat that the question 
before the Constitutional Convention was not as to the extent of sub
jects which address reached. There was no motion on that subject 
pending before the convention ; they were not discussing i t ; and 
there was no need, there was no direct need, of a single member of 
the convention giving any opinion upon that subject. There was a 
way in which they might speak of address as unlimited without touch
ing on the question upon which I have the honor to address this Com
mittee. They were talking about the manner in which address should 
be exercised, whether it should be merely by a majority vote, with
out any provisions for stating the case on the record, and giving the 
party a hearing. That was the question before the convention. 
Now, you see, there was no need of any member of the convention 
speaking at all to the question I am trying to argue; and yet the fact 
is, that ten of those members did speak on that question, and of address 
as limited in the scope of its subject. And then I had the honor to 
present to the Committee the other day — and they were merely sam
ples— not less than three State constitutions where all these matteis
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were limited. Where, in the first place, the subject was limited, 
there could be no address in general except for mental or physical in
firmity ; and, secondly, address for that cause could only be on notice, 
hearing, and a two-thirds vote. Now 3-011 see the condition in which 
the question is left by the quotations which I submit. In the ardor 
of debate it was perfect^ proper to speak of address as unlimited, 
because the}' wrere talking of the manner of its exercise ; 3-et it is a 
fact that the discriminating men in the convention said the scope 
of address was limited. Mr. Webster, as I remarked last 3-ear, was 
too old a debater to make an}- admission at all. He kept clear of the 
subject, and said nothing about it, but talked about the danger of its 
exercise, and asked that it be guarded.

I spoke of Judge Shaw as passing from that convention into the 
Legislature of 1821, and there taking part, not in the removal of a 
judge of probate b}T address, but in the process of impeaching a judge 
of probate. I have no inclination at all to repeat what I said then ; 
hut I want to show you now, not only what he did, but I shall show 
3'ou, that, in the presence of that court of impeachment, he spoke of 
there being no remedy for the misconduct of a judge of probate ex
cept b}- process of impeachment. That is his language. He is con
sidering how far the misbehavior of a judge in office ma}- be reached 
by impeachment; and the suggestion never comes to him of another 
method of dealing with judicial misconduct. If he cannot be im
peached, he cannot be removed, is wrhat Chief Justice Shaw contem
plates. I read from “ Prescott’s Trial,” p. 181, —

“ Perhaps, in this view, the commission of any heinous crime, though not 
immediately connected with the execution of his office” [notice the extent to 
which he goes], “ by utterly disqualifying him, and rendering him incapable of 
performing the duties of an office requiring dignity, confidence, ability, and 
integrity, might reasonably be construed to be misbehavior and misconduct in 
office.”

What does he want to construe it in that way for, except for the 
purpose of bringing it within the scope of impeachment ?

“ I should certainly yield with great reluctance to the position of one of the 
learned counsel, that the commission of an infamous offence by a judge, as 
perjury or forgery, for instance, would not render him liable to impeachment.”

Now comes the consequence of excluding that class of offences 
from the scope of impeachment.

“ It would certainly be a great defect in the Constitution, if a man could he 
brought to the bar one day, convicted of an infamous offence, and sent to the 
pillory, and the next could assume the robes of office, and sit in judgment, and 
denounce an ignominious punishment upon a fellow-criminal not more infa
mous than himself.”
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That is the consequence which Judge Shaw understands to arise if 

that offence cannot be dealt with bjr impeachment; in other words, 
there is no remedy for that but impeachment.

The learned counsel on the other side called to your attention on 
Friday Hallam’s Constitutional History of England,” and stated 
that the removal of judges by address had been a frequent process, 
and a familiar one, in England. I  am very sorry that he was unable 
to give me any references ; because, if he had given them to me, it 
would have shortened my labors. I have done the best I could in the 
interval, and I believe I have something on that subject to lay before 
the Committee. You may recollect that there were some words passed 
back and forth between us as to the time when this practice of address 
was first adopted in England, the counsel on the other side calling my 
attention to the fact that it was in the reign of William the Third, in 
the 3Tear 1700. In that he was entirely correct; and, though the matter 
was afterwards legislated upon as late as in George the Third’s reign, 
the date to start from is 1700. Now, gentlemen, I have looked that 
matter up. From 1700 to 1805 the indices of the parliamentary de
bates show not a single case of the removal, by address, of a judge. 
From 1805 to 1830, so far as anjT general indices can be found, they 
show not a single case of such removal. After 1830 there were between 
one and two hundred volumes, the indices of which must have been 
examined in order to make the investigation complete ; and you will 
excuse me if I  say I hadn’t the time to do that. Now, the indices 
show not a single case ; and I  do not propose to stop there. I do not 
propose to leave this as a mere negative assertion. I am proposing 
to make positive assertions. In 1805 there was an attempt at ad
dress in England, one of the judges in Ireland — Judge Fox — being 
the respondent. The matter was debated entirely through one Par
liament and over into another ; and at least twice, at least twice, Mr. 
Chairman, in that debate, the assertion was made that that was the 
only case from the j^ear 1700 ; and, as that shows that my examination 
of the indices from 1700 to 1805 was correct, I  think jrou may assume 
for the present that my further examination of the index down to 
1830 also was correct, and that I have authority to state here that 
no English judge was removed by address from 1700 to 1830.

Secondly, all the speakers who pushed forward that matter, and 
I think also all those that resisted it, — the attempt to address Judge 
Fox off the bench, — spoke of it as a judicial proceeding, not a legis
lative one, — as a judicial proceeding, and not a legislative one ; and 
only as such was it continued from one Parliament over to another, 
legislative business not surviving the dissolution of a Parliament. 
That is a point worthy of consideration.

The third matter is still more important. From the time that
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proceedings first started — I  am a little ahead: I  must go back. 
The proceeding started in a way which made the position which I  
am now taking the hardest to maintain,— because, to prevent the 
proceeding from going through, involved a denial on the part of 
the House, before which the proceedings were, of a certain authority 
on its part. The discontinuance of proceedings was, in other words, 
a self-denying ordinance. The proceeding began in the House of 
Lords; and, if that body refused to entertain that proceeding, what 
would they deny ? They denied that they had any power to initiate 
a proceeding against a judge for misconduct, and that the whole 
initiative power over that subject was in the House of Commons. 
Now you can readily see, gentlemen of either branch, that, if the 
question had been presented in the Commons, it might have appealed 
to the pride of the House, and the Commons might have said, “ This 
is trenching on our right, — our right as the Grand Inquest of the 
Realm, our right to impeach.” It did not come that way: it came 
up in the House of Lords first; and, if they were to fling it out, it 
was to deny that they had any power to initiate proceedings against 
a judge. Now, from the time those proceedings were begun against 
Judge Fox until they ended, — and I can show you how they ended, — 
there were members of the House of Lords standing up, and taking the 
identical position which I am trying, feebly, to maintain here. They 
said, you have no right to proceed for removal by address : it must be 
by impeachment. And a stronger resemblance to this case lies in the 
fact, that through one Parliament the advocates of address succeeded 
in carrying on the proceedings and in passing the case over to the sec
ond Parliament. Then, in the second Parliament, Judge Fox comes 
in with a petition ending in a very respectful wa}-, and asking the 
House to take such proceedings in his case as to them seemed proper. 
The Lords had gone so far as to call Judge Fox before them, and com
mence the taking of testimony ; and the case was begun, and the prose
cution had put in their evidence. One of the speakers on the side of 
the prosecution said he did not see how they could stop without erasing 
the evidence. Lord Grenville, who was then at the head of the gov
ernment, comes in, and makes a motion to do what? To postpone the 
further consideration of that case for two months, understanding that, 
when that daj7 would come round, Parliament would not be in session ; 
and he stated it in that way. And, in his closing argument, there is no 
attempt to get votes : he puts it on judicial grounds. lie  says, “ No 
man ought to vote for this motion which I now make unless he has 
made up his mind that this proceeding ought not to be revived ; ” and 
Upon that basis he put the question. Mr. Chairman, as I notice from 
a remark of one of the speakers, Lord Grenville spoke three hours ; 
and I presume that you will be very glad to hear some of his words,
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although I have a little delicacy about submitting them to your con
sideration, and to that of our brother on the other side, as I may call 
out from brother Wadleigh the remark that the honorable lord was 
entirely mistaken in the matter. He may say that my author in this 
instance doesn’t know any more about it than Chief Justice Shaw 
did. That would put him in a bad position. Let me, however, 
read —

The C h a ir m a n . I  would suggest, Mr. Talbot, that the authority 
is a matter that can be referred to by' the Committee. There was so 
much time given to the arguments that these long quotations from the 
authors can be dispensed with at present, and simply put into our 
report; and will so be .disposed of, unless you think it absolutely 
necessary to read them.

Mr. T a lbo t . I should be very glad to have these appear in the 
report, for the benefit of the House.

Mr. W a d l e ig h . I don’t object to it, brother Talbot. Let it go 
in : I am willing.

The C h a ir m a n . I don’t think that is the question. I t ’s a matter 
for the Committee to say whether we agree to have these long ab
stracts put in, after the very able presentation of arguments by the 
counsel for the remonstrants ; though of course, if the counsel think 
it absolutely essential to the rights of the respondent for them to go 
in here, if the Committee see fit, the quotations can be admitted. 
But it strikes me that the argument is so clearly presented by' the 
counsel on all the points made in this case, that, with the mere refer
ence to the author, we should be sufficiently informed of the views 
taken in his day.

Mr. T a lbo t . Will the Chairman allow me to put these extracts 
into the report without reading them here ? They will then be in con
venient shape for the reference of the Committee.

The C h a ir m a n . H ow extensive are the quotations, Mr. Talbot?
Mr. T a lbo t . They are about two or three pages of this book, in 

all, — not so much as that, I should think.
The C h airm an  (after conferring with his associates). The opin

ion of the Committee seems to be that we are willing to allow counsel 
to have the extracts printed in the report.

Mr. T a lbo t . That will answer myr purpose, Mr. Chairman; and 
I  will make what else I have to say upon this subject very brief.

In his three hours’ speech Lord Grenville denied emphatically and 
entirely all right of Parliament to proceed against a judge for mis
conduct by address, with a single exception which he notices; and 
this consideration was presented to my mind byT the gentlemen with 
whom I consulted last winter. That case is the case of our Han
cock County judges. Lord Grenville thought, if there was a con-
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viction, so that misconduct was a matter of record, so that the Par
liament should not have to take the question up and try it, in that 
case they might proceed even for misconduct by address. I am frank 
to say, however, that I  am not quite satisfied with that view ; although 
others with whom I have conversed have taken it.

Senator B r u c e . Wasn’t it there considered a s  a  question of expe
diency rather than of right ?

Mr. T a lbo t . I should have satisfied the mind of the honorable 
senator with the reading of the extracts I had in hand; and he will 
be satisfied with it, if he reads them. It is emphatically a matter of 
right. Let me read a very short extract in answer to the honorable 
senator: —

“ To state the clear conviction I entertain, strengthened as it has been by 
every opportunity I have had of examining it, that this proceeding is, ah initio, 
wrong; that it is carrying on before a court not competent to inquire into it, 
and that it is in a course not to be brought to the issue proposed.”

Under the direction of the Committee, I do not feel at liberty to 
read any further extracts. This, then, Lord Grenville says in clos
ing, the very last sentence reported but one, that he thought no man 
ought to vote for this motion unless he was prepared to say that the 
proceeding ought not to be revived. Then follow the remarks of those 
who took the opposite view, and others in support of Lord Grenville’s 
view; and among them I  must notice on Lord Grenville’s side no less 
a jurist than Chancellor Erksine. Then it passes on to say — and 
this I apprehend the Committee will allow me to submit — that

“ The House then divided on Lord Grenville’s motion for taking the charges 
into consideration on that day two months: Contents, 25; Non-contents, 16; 
Majority, 9.”
The same majority by which the honorable Senate of Massachusetts 
disposed last winter of the charges against the judge of probate and 
insolvency for Barnstable County; and that ends the parliamentary 
proceedings against Judge Fox. I could find no trace of them 
afterwards. The onty English practice I can find under the law of 
address is one case in a hundred and thirty years, and that was flung 
out of the House of Lords on the very grounds that we are taking 
here.

But why need I argue it, after the admissions that have been made 
on the other side? The counsel distinctly stated that the Legislature 
had no power to proceed for misdemeanors and crimes by address, if 
it put misdemeanors and crimes into the record. After reading the 
extract from Judge Story, in which he said that you could not proceed 
against a judge by address for misdemeanors and crimes, he put in 
the qualification, Yes, if you allow the misdemeanors and crimes to
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appear on the record. Do you mean to proceed against this judge 
for any cause whatever that j'ou do not want to put on the record? 
Do you propose to resort to the abuse of law for the purpose of pur
ging the judiciary? Is that a practice suitable for those who are sit
ting in judgment upon a judge? You are under oath to support the 
Constitution of Massachusetts ; and if the intent and purport of that 
Constitution is that you should, not proceed for misdemeanors and 
crimes, I apprehend that you are not going to proceed for misde
meanors and crimes, no matter what trickery might lead you to make 
that course successful.

It is your privilege, before you take one step forward in this doubt
ful proceeding, to ask the information and advice of the Supreme 
Court; and the humblest individual in the State has the right to that 
opinion before execution is done upon him. His case is not decided 
until his questions have been heard in the court of the last resort; 
and I ask you to give — and I think you will find no reason against 
it, but ample reason for i t— this member of the judiciary, holding a 
commission of Massachusetts, this representative of the majesty and 
dignity of the Commonwealth, the same treatment which the Consti
tution and the law have provided for the humblest citizen.

[Following are the abstracts submitted in print to the Committee 
by Mr. Talbot during his argument above, but not read.]

Lord Grenville: —
“ But, my lords, I have much and more important objections to the proceed

ing. It has often been felt by me as an indispensable duty, in the course of 
this proceeding, to state the clear conviction I entertain, strengthened as it has 
been by every opportunity I have had of examining it, that this proceeding is, 
ah initio, wrong; that it is carrying on before a court not competent to inquire 
into it, and that it is in a course in which it cannot be brought to the issue 
proposed. My lords, this conviction rests on plain and broad considerations, 
which, the more they are examined, the more they will be found to be the 
undeniable law of Parliament, and from which results this proposition, ‘ That 
no criminal complaint can be preferred and proceeded upon in this House.’ 
That this House can try criminal matters upon impeachment by the Commons, 
or, as a court of appeal, by appeal or writ of error, I admit; but in no case 
whatever, with the exception of the maintenance of its own principles and 
privileges, can it entertain any criminal jurisdiction. In stating this, your 
lordships must all be aware, I am only stating that which is laid down by all 
writers on the law of this country, and received by all the authorities in the 
Constitution. Therefore those who maintain there is an exception, ought to 
think it incumbent on them to produce a new law, -which has weakened the 
force of the old law; a new resolution of Parliament, which has weakened the 
force of a former resolution; a new precedent, which has weakened the force 
of more ancient precedents. We know, my lords, what was the answer given 
by Lord Chief Holt, long since the Revolution, upon a complaint being pre
ferred against him, for what was alleged to be the undue exercise of his judi
cial functions. His answer was, that he was bound to exercise his judicial 
functions according to law and the best of his judgment, and that his conduct
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■ was not liable to be examined before your lordships. In that answer this 
House acquiesced, thereby establishing a complete conclusive precedent appli
cable to the present case. Here was a decision where the same question as the 
present one was brought under consideration; where the person accused was 
distinguished for his knowledge of the laws of his country; where the subject- 
matter of accusation had recently occurred; where the whole of the circum
stances were brought before the House; and where the demurrer to your 
jurisdiction, being thus solemnly made by one of the greatest lawyers of his 
time, was, upon mature consideration, admitted by your lordships. When I 
have said this, it seems to me, my lords, that I have exhausted the whole 
question. There are no instances, save those which have been condemned, 
save those cases which gave rise to the condemnation of principle, — no 
instances, if I remember right, where there has been the least ground of 
precedent for this House entertaining originally any complaint of a criminal 
matter. The doctrine for which I contend rests on the general principles of 
the Constitution, on the statute law, on the resolutions of Parliament, and on 
precedent. It rests also on the reason and analogy of the case; on motives of 
convenience so strong, that, if even there was no authority to quote, the 
argument of convenience, which in a doubtful case might be allowed to pre
vail, ought unquestionably to prevail in this.

“ My lords, by the Constitution of this country, which we have recently been 
called upon to put in action, the House of Commons is the Grand Inquest of 
the nation. All crimes are cognizable, either in the ordinary courts of justice 
or in the High Court of Parliament; but it is no more competent for any other 
court of justice to outstep the limits of its Constitution, or to intrust to 
judges the functions of juries, or to juries the functions of judges, than it is for 
your lordships, as one of the component parts of Parliament, to invest and 
make yourselves, not the judges only, but the accusers. I contend that the 
House of Commons is the Grand Inquest of the High Court of Parliament; that 
it is competent for them alone to bring commoners before your lordships for 
high crimes and misdemeanors. Even in the case of peers, the Inquest is pre
ferred elsewhere, and the bill is removed to your lordships’ House, in order that 
you may proceed. Therefore I maintain, that, in the present case, there is sub
version of this practice. The articles of complaint state what may be said to 
amount to high crimes and misdemeanors in a judge. Shall not, then, a judge 
be entitled, in the execution of his office, to the same security as any other 
individual ? I would ask your lordships, whether any thing short of the most 
positive, clear, and undeniable stream of precedent, ought so to alter the Con
stitution of this House as to make those matters cognizable by original com
plaint in the case of a judge, which are not cognizable in the case of any other 
subject in the country, be the charges against him what they may? I  was 
proceeding, my lords, to refer to the argument of convenience. . . .

“ My lords, in every case of wrong, the laws of this country have provided 
a lawful remedy; in every case of crime, the laws have pointed out a lawful 
course of prosecution. If it is the intention of any noble lord to argue this 
case by saying that we are beginning in a course of deliberate consideration, 
I answer that we are proceeding in a case of crime and misdemeanor; and it 
does not become your lordships, who are not a court of original jurisdiction, 
to entertain, at the suggestions of parties, either a matter of private wrong 
or of crime and misdemeanor, which can only be brought on in tire Commons. 
This is a case as clearly excluded, not from your power, perhaps, but from all 
lawful and prudent exercise of your power, as if your lordships were to decide 
whether an individual, who was to be tried before another court, had or had
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not committed murder. You are called to try that which is a matter of trial 
in the court below, which may eventually be brought here, and therefore ought 
not to be prejudiced. If it be incompetent for this House to entertain the 
complaints of private parties, how much more strongly ought prudence to 
induce you to adhere, with the most scrupulous attention,' to the rule for which 
I am contending, especially where the party aggrieved is in the situation of an 
officer, or at least of a person exercising functions in the court. If you once 
opened the door to this question, I ask your lordships whether other subjects 
of the country will not think themselves entitled to the same sort of redress 
as Mr. Armstrong, one of the petitioners in this case. Now, will you hence
forth shut your doors against any person who, instead of prosecuting his com
plaint in the ordinary way, shall come to your lordships and say that the judge 
of the last assizes decided a cause against him, or that be made some observa
tions reflecting upon his character as one of the jury? He might say, ‘I 
know other modes of redress are open to me; but I prefer coming to the bar 
of this House to desire your lordships to investigate all these matters, and to go 
into the whole trial of John Nokes and Thomas Styles. Where can the line 
be drawn between the personal grievance of any man by Mr. Justice Fox in 
Ireland, or the grievance of any person in this country, who may think proper 
to quarrel with the verdict of the judge the next summer assizes? See also in 
what a situation you will place the judges. Against all other modes of pro
ceeding they have their protection. They know' the confidence which the law 
reposes in persons invested with the judicial character. They know the power 
the law gives them, and the high responsibility attached to them ; but they 
are not prepared to know that every time they give their opinions, or deliver a 
charge to a grand jury which may happen to be disapproved, they are subject to 
be brought before this House to defend themselves by counsel, and to be 
obliged to produce evidence to satisfy your lordships that their opinions were 
right. Even if they ultimately succeed, they will be certain of undergoing an 
ordeal of at least three, and perhaps of seven or fourteen, years. I cannot 
conceive a principle more injurious to the administration of justice, or more 
dangerous to the independence of the judges. You leave it to the pleasure 
of every person to complain of a judge whenever he may think proper. Your 
lordships, as a branch of the Legislature, have said that there shall be no 
reduction from the salaries of the judges; that they shall not even pay towards 
the exigencies of the government: yet, though you determine that neither the 
crown or Parliament shall curtail them, you allow the worst individual of the 
country, whose conduct may have subjected him to the animadversion of a 
judge, to do what will produce the same effect. By suffering him to bring his 
complaint to the bar of this House, it is in bis power to amerce a judge to the 
amount of his whole salary, and to deprive him of the recompense of his 
labors for the public. This is not a case in which you will have to pronounce 
upon your honor, but you are to exercise an extraordinary power, stated to be 
given you by an Act of Parliament. With respect to the Act of Parliament, 
it has been said, that, unless you admit the power of the House of Lords, 
there is no clause in the Act by which you can give effect to the clauses for 
the removal of the judges. In my opinion, there is a way by which the clause 
may be satisfied without drawing from it by a side wind, — a conclusion in 
favor of the authority exercised by your lordships. There are many other 
cases with regard to which matters may arise for the exercise of the discretion 
of the House, without the necessity of your lordships deciding originally. A 
judge may be in a situation of notorious incapacity from age, and yet it may 
happen, that through the peevishness natural to age, or ill-humor, or some
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other cause, he may wish to adhere to his situation after he has been, in the 
opinion of all mankind, rendered unfit for its duties. . . .

“ Another case m aybe supposed. It would be, where a judge had been 
convicted elsewhere, — liable to the same equal laws which he administered to 
others, but of which a proceeding of this kind would deprive him, — having the 
benefit of an inquest of a grand jury, and afterwards, upon being tried by a 
court competent to decide, convicted of the matter charged against him. It 
might be a proper exercise of your lordships’ functions to say, that, although 
such conviction was not for a misdemeanor that induced the forfeiture of office, 
yet it rendered him unfit to be continued in the exercise of the judicial func
tions. Having had the benefit of a trial by jury, he would, after conviction, be 
a fit object for the discretionary exercise of the power of this House to advise 
his Majesty to remove him from a situation which he could no longer fill with 
propriety.

“ To govern solely according to law is the grand secret. It has been shown 
by all history that the only mode by which any part of any dominion can be well 
administered is to govern strictly and conscientiously according to the letter of 
the law, without admitting of the least deviation. In order to secure this, you 
must secure respect to those who administer the law; and, in my conscience, I 
think nothing can be less calculated to secure it than such a proceeding as this 
is. If any judge has trangressed, the law is open. If he has acted criminally, 
let him be acted against criminally. It is in that manner we ought to teach the 
subjects of the country, high and low, that we are all on an equal footing. By 
any other course of proceeding, by any deviation from the settled rule of law, 
be the arguments of convenience ever so pressing, nothing can result but 
opinions destructive of all principles of obedience to the law. It is for that 
reason I have moved to adjourn it to a day when this House in all probability 
will not meet. But I think no man ought to vote for the motion who is not 
prepared to say that the matter cannot be revived.”

The Lord Chancellor: —
“ But, W'hatever might have been his deportment, he was entitled to a fair 

trial. One of the first principles of British justice in the administration of our 
penal law is, that the party should be accused. Then his case was to be sub
mitted to the grand jury, u’hich was a secret inquest in the first instance, and 
witnesses were to be examined before them; then, if they saw just cause, he 
was put upon his trial, and he was judged by twelve impartial persons, who 
were wholly unacquainted with what had passed upon the inquest; and, when 
he stood at the bar of his country, no man’s mouth could be opened but in his 
presence, no prejudice could be raised which he could not immediately counter
vail. . . .

“ The two modes of proceeding are altogether distinct, and, in my humble 
apprehension, were designed to effect totally distinct objects.”

[The above are extracts from the report of proceedings in the 
House of Lords, on petition of Judge Fox, all the extracts being 
from Lord Grenville but the last, which is from address of Lord 
Chancellor Erskine. See “ Cobbett’s Pari. Debates,”  vol. vii., 1806.]

Mr. T h om pson . Mr. Chairman and gentlemen, I  only want to say  
a word in reply’ to some of the positions taken b y  the counsel for the
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petitioners, and first in reference to the ninth specification. The 
counsel asked if we are to claim the protection of the statute of 
limitations. The counsel for the respondents claim that twenty-one 
years of faithful and continuous service in behalf of the Common
wealth ought to be sufficient to bar an investigation into a charge of 
this character; that the fact that Judge Day was at that time judge of 
probate does not make that allegation any more proper to be inquired 
into than though at that time he had not held that office. Supposing 
Judge Da}' had been appointed ten years ago, would the Committee 
think it right and proper to go into an investigation of his acts twenty- 
one years ago? I submit that a charge of this kind cannot have been 
made except from malice; that stale charges of this kind are never 
presented except for a malicious purpose; and that it would be a 
great violation of the rights of the people of Barnstable, as well as 
of Judge Day, to go into matters more than twenty-one years old, 
having no reference at all to the manner in which he discharged his 
official duty. The counsel, in his view of this subject, said that 
evidences of this kind were unknown last year; and that was his 
excuse, — that this new allegation had come to the ears of the peti
tioners after the examination of last year. Did he quite mean it? 
Doesn’t he rely on David Bursley to substantiate this? Doesn’t he 
ask for that deposition to be taken?'— the deposition of this man 
who was one of the petitioners last year, and furnishes much of the 
virus to carry this proceeding forward ? It was known to them so 
far as any facts were concerned. I submit that what I said about it 
is perfect!}' true, — that last year, the men conducting the trial, know
ing the situation, being familiar with the facts, didn’t desire to present 
it. They all knew that it would be of no advantage to present it, 
and that it ought not to be presented. And it is in the interests of 
good order, in the interests of fair proceedings, in the interests of 
all the parties for this Committee, to decline to go into an examina
tion upon charges of that nature, so old, and which cannot be of any 
value at all in determining the fitness of Judge Day for the office 
from which they undertake to remove him. He asks if the people 
will have any confidence in a man who, twenty-one years ago, did a 
dishonorable thing. I submit, that, if twenty-one years is not a suf
ficient probation, then I know not what limit can be fixed ; and, if 
one after fifty or sixty years of honest and valuable service to his 
country is to be tried and annoyed by the examination of an act of 
his boyhood, it is certainly unjust, and a course which I think that 
this Committee will be wholly unwilling to sanction. In relation to 
the other question I spoke upon, I wish to notice a few suggestions 
made by the counsel for the petitioners, upon the question of res adju- 
dicata: this is the position which he took, and squarely, — that it the
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petitioners had this year presented their petition upon grounds im
peachable, alleging as the reason for removal misconduct in office, 
that then Judge Day would have had the right to have a trial, and 
that the House would not have had the right to proceed by address. 
This was done last year. The charges last year were put upon the 
record.' They were impeachable charges ; and the House then exam
ined them, and considered them impeachable charges, and substan
tially tried Judge Day by impeachment. The modes of procedure 
were not so favorable to Judge Day and the other respondents as 
they would have been by impeachment, but more favorable by far to 
the petitioners; and because they tried Judge Day last year upon the 
charges of misconduct, proper for impeachment, and only for that, — 
because they tried him at that time, in an informal manner, regardless 
of the forms of law, to the disadvantage of Judge Day and the re
spondents,— the}7 claim now that they have the right to proceed by 
this mode of address, and claim that Judge Day has not been ac
quitted, as he would have been by a court of impeachment had he 
been thus tried ; and then they ask us if we propose ro take ad
vantage of technicalities ! Is that not a technicality ? Are they not 
proceeding this year upon a technicality ? — after having had the 
charges put upon the record, after having Judge Day brought to 
trial upon those charges? I submit, that, in all fair dealing, the Com
mittee ought to take the proceedings of last year as a trial of Judge 
Day and as an acquittal. Any other course will be most unjust and 
unfair towards him and these remonstrants.

Now, with regard to the technicalities. Why, this year, what are 
the petitioners doing? They are coming this year, and presenting 
anew the charges upon which he was acquitted last year. They say 
they hadn’t the right to spread them on the record of the House, 
because, if spread there, they would charge themselves out of court. 
But they claim the right to come before this Committee and spread 
the charge substantially upon the record. They are as substantially 
spread upon the record when they are brought before this Committee 
and put in writing, and in such a form as they are, as it is possible 
for them to be in any other way. When they undertake to do that, 
they are taking advantage of a mere technicality. Will it be claimed 
here for a moment that Judge Day ought to suffer because these peti
tioners did not see fit to put their charges in the petition, but bring 
them before the Committee, and ask to be heard upon them? I have 
no doubt, Mr. Chairman and gentlemen, that such was the deliberate 
plan on the part of these petitioners. I  have no doubt that they 
desired to do that which they knew they were unable to do by a 
direct and straightforward movement, — that they were undertaking 
to do that which they felt they had no right to do under the law,
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except by taking advantage of the merest technicalitj’. I supposed 
that this was a matter to be decided upon principles of substantial 
justice, rather than upon technical rules ; and to say that no charge is 
made against Judge Day for malfeasance in office, because made 
before this Committee, is not correct. Are these not charges against 
Judge Day? Are they not charges of an impeachable oifence? and, if 
found to be true, does not the counsel expect that they will be urged 
before the House as the reasons why he ought to be removed from 
office? If he does not, then they certainly have no place here ; and, 
if he does expect that those considerations will be presented to the 
House, isn’t he then undertaking to take an unfair advantage of 
Judge Day and the respondents? I sajr this : that the bringing in of 
the charges in the manner in which they are brought before the Com
mittee,— charges made by the petitioners, and the answers made by 
the respondents and by Judge Da}q— whether there is not a record 
made up, and if it is not wholly immaterial whether it is made up in 
the House before the case is sent to the Committee, or whether it is 
made up by the Committee, and by the Committee returned to the 
House in their report ? The Committee must, when they report to 
the House, necessarily state what the charges are, and that they are 
charges of an impeachable nature. They must necessarily state 
the evidence upon which the petitioners undertake to sustain those 
charges ; and, if the order of proceeding were reversed, it is only a 
question of the order of proceeding, and nothing more. And, when I 
made the motion that this be referred back to the House, I desired to 
have this go before the House, that the House might see and under
stand that they are trying precisely the same case that they tried last 
year, and, more than that, that they have been unfairly dealt with, 
and that it was an imposition on the House for the petitioners to un
dertake to go into an examination upon such a petition as was put 
in, instead of making to the House the charges which they make here, 
and which, I say again, would have stated themselves out of court. 
All that the remonstrants ask for here is fair dealing; and, if the 
■ whole jud icia l of Massachusetts is to be brought j’ear by year as a 
political game to the bar of the House, why, it is time that that mat
ter w7as fully understood. For the counsel has said here, that it is a 
mere legislative action, a matter of expediency and of propriety ; of 
itself not reflecting upon Judge Day, — that he is a man of no partic
ular importance in this examination; that it is in the interests of the 
State that the investigation is made, — the will and wish of the State. 
And it wras argued that all that is necessary is for the Legislature, Coun
cil, and the Governor (which are uniformly in harmony with each other, 
and act, not as four co-ordinate branches, but as a unit), if they can 
satisfy the House that it is expedient, satisfy the party in power that
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it is expedient, to remove all the judges, no excuse need be given; 
that it is a matter that does not concern anybody much, but it is 
simply the will of the people, and that is all that will be required. 
See, then, by this doctrine, what you are throwing into your political 
contests. You have seven judges of the Supreme Judicial Court, you 
have eleven judges of the Superior Court, you have fourteen judges of 
the Probate and Insolvency Court, and then you have that long list of 
judges of district, municipal, and police courts, making, certainly, a 
prize political parties should be allowed to contend for. The doctrine 
which is enunciated here by the counsel for the petitioners is, that it 
is fair every year for any petitioners who desire that a change shall be 
made in all the judicial officers of the State to petition for the removal 
of such officers, and that it would be fair for the Senate and the 
House, if they prefer the change, to remove those judges by- address. 
Where is the independence of the judiciary when this doctrine 
is established? And it will be brought about, and that, too, at 
no distant da}1-, if proceedings of this kind are to be sustained. 
If the Senate and the House, instead of trying a judge by impeach
ment for malfeasance in office, instead of removing a judge by address, 
when he is incapacitated from performing the duties of his office by 
some cause not affecting his judicial character, as insanity or old age, 
and the doctrine is to be established, that judges may be removed 
without cause other than the will of the Legislature, w-hich is the will 
of a party, where is the independence of the judiciary ? This system 
is inaugurated if you remove Judge Day, not on account of mal
feasance in office, but simply, as they claim the right to do, because, 
upon the whole, they think Judge Day had better go, and some other 
man take his place. I submit, again, that this is putting the whole 
question upon the expediency- of the thing, and upon no other ground.

I wish to sayr one word more, and that upon the matter of “ con
venience.” Counsel said that this was a more “ convenient” way 
of doing business. “ Convenient” for whom? Not convenient for 
Judge Days who has been trying to have an opportunity to meet his 
accusers face to face in a tria l; not certainly convenient for those 
remonstrants who came here by the hundreds, because they feel that 
their own rights are imperilled, and that Judge Day is being most 
unfairly dealt with, — but it is for the convenience of those who, hav
ing no legal ground upon which to move, and are unwilling to spread 
upon the record their complaints. The cause for the petition is some
thing for which the Legislature, I think, has no disposition to punish 
Judge Day for. I t is a matter personal with these petitioners to a 
very large extent, or to the leading movers for the address, rather than 
any thing relating to the performance of his official duties. I think 
that I have stated my positions with sufficient clearness, and cer-
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tainly I will not take up longer the time of the Committee in general 
considerations. But I must again call the attention of the Commit
tee to the propriety and the justice of having these proceedings 
reported back to the House and to the Senate with the charges and 
specifications, and to have their direction in reference to the course 
to be pursued hereafter. The positions taken here are, it seems 
to me, so directly opposed to what would be the action and position 
of the parties were the charges brought before the Senate and House ; 
and the Senate and House will not deal with this matter differently 
through their Committee than they wrould deal with it providing 
the charges had been directly made and spread upon the records of 
the Senate and the records of the House. I hardly know what the 
record of the House is. I understand the Journal of the House to be 
little more than the docket of the House ; and I know not how pro
ceedings are more effectual^ spread upon the records of the Senate 
and the House than when the}7 are spread upon it through reports of 
their committees, and the action had upon those reports.

Mr. W a d l e ig h . Mr. Chairman, of course I  would not venture to 
reply to any thing which has been said, except so far as it is new. I 
shall only detain the Committee about two minutes.

The Ch a ir m a n . Of course, Mr. Wadleigh, you understand that 
the remonstrants, in making these motions and in arguing on these 
preliminary answers, have the right to open and close?

Mr. W a d l e ig h . Certainly ; but in every case where, in the closing 
argument, new matter is adduced, the court will give counsel on the 
other side an opportunity to comment on that new matter. That 
rule prevails in the courts.

I want to refer for one moment to one of the quotations made by 
my brother on the other side. On the very matter he refers to, p. 
181, Judge Shaw says, after saying what my brother has quoted,—•

“ It is true, that by another course of proceeding, warranted by a different 
provision of the Constitution, any officer may be removed by the Executive, at 
the will and pleasure of a bare majority of the Legislature, — a will which the 
Executive, in most cases, would have little power and inclination to resist. The 
Legislature, without either allegation or proof, has but to pronounce the sic 
volo, sic jubeo, and the officer is at once deprived of his place, and of all the 
rank, the powers, and emoluments belonging to it.”
And thus Chief Justice Shaw goes on —

Mr. T a lbo t . Be good enough to read what he says on the top of 
the next page.

Mr. W a d l e ig h . Yes: he goes on to say, that, notwithstanding 
this ma}' seem arbitrary and unprecedented, yet that the public good 
sense will take care no one suffers, that no one will be removed by 
address without having been given notice and opportunit}- to be heard.
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Then, below, he went on to say, that, —
“ So long as such a character is maintained [that is, the character of the 

people of Massachusetts is as it is], no clanger need, perhaps, be apprehended 
from the arbitrary course of proceeding, under the provision of the Constitu
tion to which I have alluded.”

Now, I will read what myT brother Talbot wants to hear: —•
“ But, sir, we have never, for a moment, imagined that the proceedings on 

this impeachment could be influenced or affected by that provision. The two 
modes of proceeding are altogether distinct, and, in my humble apprehension, 
were designed to effect totally distinct objects. No, sir: had the House of 
Representatives expected to attain their object by any means short of allega
tion, proof, and conviction of criminal misconduct, an address, and not an 
impeachment, would have been the course of proceeding adopted by them. 
We readily, therefore, agree that here is no question of expediency, of fitness 
or unfitness, but one of judicial inquiry, of guilt or innocence. We make no 
appeal to the will or discretion, but address ourselves solely to the understand
ing, the judgment, and the consciences of the judges of this honorable court. 
We also cheerfully accede to the proposition that this is a court of justice, of 
criminal jurisdiction, possessing all the attributes and incidents of such a 
court.”

That is all I desire to say on that point. In regard to the 
case of Judge Fox, I am led to believe, by an examination of the 
book to which my brother Talbot refers, that the charge of miscon
duct was made a part of the address ; so that those who voted upon 
it had to declare him guilty or innocent. Now, I did not say, Mr. 
Chairman, that if these petitioners had put into their petition of this 
year the grounds on which they ask that Judge Day be removed, he 
must be impeached. There [holding up printed copy of previous 
arguments] is what I did say. I haven’t revised it. I t is immaterial 
whether the petitioners make charges, or not. The distinction is this : 
where the address on which the members of the Legislature are to 
vote makes specific charges of guilt, I  think that there should be 
impeachment; but, where the address states merely the opinion of 
the Legislature that the removal of the judge will be for the public 
good, there need not be proceedings in impeachment. If this Com
mittee recommends the removal of Judge Day by address, on the 
ground that the public good requires it, and the address passes by a 
unanimous vote, there will be nothing on record to show that the 
Legislature have found Judge Day guilty of any thing. Why? 
Because the address merely shows it is for the public good that he 
should be removed ; and the members simply vote, that, in their 
opinion, the public good requires that he should be deposed. Now, 
it would be simply impossible to go to the individual members, and 
find the grounds on which they voted. One believes him guilty, 
another says that he ought not to sit as judge with the feeling in the
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community that has been shown to exist, and so o n ; but there is 
nothing of record to show that the Legislature has found him guilty. 
I t shows simply, that, under all the circumstances, it appears to them 
the public good requires that he should be removed —

Mr. T h om pson . And that the charges m ade before the Committee 
and acted on by them are to be excluded — is that it ?

Mr. W a d l e ig h . The difference between removal by impeachment, 
and removal by address without cause being assigned, is th is: in 
impeachment the charges are made distinctly and specifically; and 
the Legislature acting upon them sits as a court, and the members of 
that Legislature vote guilty or not guilty on those specific charges. 
They must find him guilty, or not guilty, upon those and nothing 
else ; but, in the case of removal by address, they simply vote that 
the public good requires that he should be removed. That is all it 
means ; and, as to whatever motives the individual members of the 
Legislature may have had in so voting, those cannot be inquired into, 
and there is no way to show them. That is the difference between 
the two modes.

Mr. C row ley  (o f  the Committee). That is New Hampshire doc
trine, Mr. Wadleigh.

Mr. W a d l e ig h . It is English doctrine. It is the doctrine of 
Judge Shaw, and it is considered that Judge Shaw is good authority; 
and I may say also, that this right of address has not been abused 
and will not be abused in Massachusetts. There is, then, no occasion 
for this clamor in regard to the right of removal by address. A man 
■ who holds a life office, who cannot be reached in any other way, who 
has forfeited the confidence and esteem and respect of the community 
whose rights he is to decide, should not hold that office, but should be 
removed.

Mr. T hompson. This certainly is not in the nature of a reply to 
any thing I have said.

The C h a ir m a n . You rather suggested it by your question, Mr. 
Thompson.

Mr. T h om pson . I know ; but he didn’t make anjr reply to it.
Mr. W a d l e ig h . What was the question?
Mr. T h om pson . I said this : that the charges before the Commit

tee, and their action thereon, wmre not to be presumed to have any in
fluence on the House in their action.

Mr. W a d l e ig h . I answered that b}r saying what I did, and it was 
strictly in reply to what my brother asked.

Mr. T h a y e r . Whether or not the House had preferred articles of 
impeachment against a judge who was tried and acquitted by the Sen
ate, whether another Committee has the right to present the identical 
things with the other evidence they might have?
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Mr. W a d l e ig h . Beyond a ll question.
Mr. T h a y er . D o jrou not put liim  in jeopardy twice for the same 

thing?
Mr. W a d l e ig h . N o : because the address contains no charges. 

The question is only whether the public good requires that that office 
should be vacated.

Mr. C row ley . Y ou hold, that one year you have the right to go 
by address to remove him, and, failing, to renew the effort next year 
for removal by impeachment?

Mr. W a d l e ig h . Precisely. The Legislature has the right to  
entertain such complaints whenever in its discretion it deems that 
the public good requires it.

Mr. Crow ley . S o that we may make up our minds that this will 
be repeated year by year, until Judge Day is removed?

Mr. W a d l e ig h . I  did not say any such thing as that.
Mr. Crow ley . According to your doctrine?
Mr. W a d l e ig h . The doctrine of Webster and Judge Shaw. As 

to how often the effort is repeated depends on the good sense of the 
people and Legislature of Massachusetts.

The Ch airm a n . You simply say it can be repeated, — not neces
sarily that it will be.

Mr. W a d l e ig h . When Judge Shaw said that the Legislature 
can remove any judicial officer, with reason or without, of course he 
meant that the Legislature can do it one year or another, as it sees fit.

Mr. T hom pson . I understand the position of the counsel to be, 
that if the charges are proved to be false before one Legislature, and 
a verdict rendered to that effect, still those same charges are proper 
matters to be brought up and considered before a succeeding Legisla
ture, and proof to sustain them may be adduced, although the allega
tions are alread3' disproved —

Mr. W a d l e ig h . I didn’t say any such thing —
The Ch a ir m a n . I don’t think it is necessary to answer, Mr. Wad

leigh. The Committee understand j-ou. I would like to ask the 
counsel if you have considered the question of the motion made by 
Mr. Wadleigh at the close of the last hearing?

Mr. T hom pson . I haven’t the wording of that, sir.
The Ch a ir m a n . It is at the end of the report, — p. 80 .
“ Moved, That the evidence of last year be considered by the Committee, so 

far as the same is applicable to the grounds on which Judge Day’s removal is 
now asked, and so far as the same is offered by the counsel on each side.”

Mr. T h o m pso n . It is as I remembered it, and I have thought upon 
it. I am willing that the record of last year shall go in, — that the 
evidence shall go in, either party having the right to use such part
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of it as they may desire, but not to hare it used with the possible 
restriction that may be put upon it in the construction of this motion. 
I f  we accede to that, what is the meaning that may be put upon it, 
Mr. Chairman?

The C h a ir m a n . A s I understand the motion, Mr. Thompson, it 
allows either of you to offer any such portion of the printed testimony 
as you may see fit to put in on behalf of your clients.

Mr. W a d l e ig h . That is applicable to the charges?
The C h a ir m a n . Certainly.
Mr. T hom pson . I understood it so. Now, I want to set this right 

here, that there may be no misunderstanding about it hereafter. 
They this year allege three cases of intoxication. They7 allege some 
two or three cases of rudeness in office : they may not use the precise 
term “ rudeness in office.” Instead of alleging, as they did last year 
under their eighth charge, that
“  He has been guilty of excessive and improper use of intoxicating liquors,” 
and the ninth, —
“ He has been in the habit of using coarse and harsh language to suitors in his 
court,” —

Now, as I said, instead of putting in these general charges and 
allegations, they have this year put in the evidence by which they 
undertook to sustain those charges, — specified the particular cases 
in relation to which they' offered testimony at the hearing before the 
last General Court. In answer to those two allegations, Judge Day 
brought up here some fort}1 or fifty of the most active and respectable 
men of the county, men most familiar with the business of the county 
and Judge Day’s mode of conducting business, and also most familiar 
with Judge Day7 personally, and best acquainted with his habits, to 
show, in the first place, that he was a temperate man, — that he was 
not in the habit of using spirituous and intoxicating liquors (certainly 
not the excessive use of them), and to show, in the second place, that 
his general course of conduct to the people having business in that 
court was kind, gentlemanly, and courteous, and perfectly proper; 
that he bore himself as a high-toned judicial officer in his court, and 
in the community as an orderly’ and temperate citizen. Well, now, 
the plan I understand is one of the most unfair — I don’t know as I 
ought to find any7 fault with the means by7 which the counsel undertake 
to conduct their case ; of course they7 do that which they think right 
and proper — but this is for the purpose of excluding all of that evi- 
pence which, we submit, is vital, and which comes in rightfully and 
properly in answer to the charges of excessive use of intoxicating 
liquors, and rudeness and harshness toward suitors. We claim that 
we have the right, in answer to these specific cases, to show that his
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general conduct and bearing was unexceptionable, and that so much 
so as to far outweigh smaller matters, which some may except to 
(and some may not), and testified to b}7 parties who may feel them
selves aggrieved b}7 language which he ma}7 have used.

Now, I do not wish to keep any thing out of sight, and I am per
fectly ready to consent to that. If that is the construction the Com
mittee may put upon the language, I may be prepared to accept i t ; 
but I cannot consent to have the case launched in this way, and to 
make an admission which ma}7 be construed unfavorably to me before 
I understand definitely what the position is to be on the part of the 
counsel, and have some intimation with regard to what will be the 
construction of such an agreement, were I to consent to it, on the part 
of the Committee.

The Ch airm an . It appears to me, Mr. Thompson, that there can
not be an}7 misunderstanding as to what the motion is. It is drawn 
very clearly; and I think, from what you yourself just said, it is per
fectly plain what evidence is to be admitted. I  think you can hardly 
call upon the Committee to decide under that motion, in advance, 
whether certain evidence shall be admitted until it is offered.

Mr. T hom pson . Then, most assuredly, I  cannot consent, and 
shall be obliged to take the construction of the Committee. I cannot 
consent to the use of the record in any manner or form until I have 
some information or suggestion upon that. I bow most respectfully 
to the decision of the Committee, but I cannot give my consent to 
a course which I can see may do injustice to Judge Day and the 
respondents.

Mr. W a d l e ig h . All 1 can sa}7 is, that the motion bears on its 
face evidence of its entire propriety and correctness in principle. 
It must be ver}7 clear to Mr. Thompson, and to everybody who thinks 
of the matter for a moment, that evidence of last year which is not 
applicable at all to these charges should not be admitted. I am 
utterly at a loss to conceive how he, or any one else, can understand 
that the evidence of last year should be admitted, when it is not 
applicable to the grounds upon which the petitioners now ask for the 
removal of Judge Day. With these remarks, I leave it with the 
Committee.

The Ch a ir m a n . We understand your position to be, then, Mr. 
Thompson, that you decline to consent to the motion, offered by Mr. 
Wadleigh, in respect to the record?

Mr. T h om pson . I do.
The Ch a ir m a n . The Committee will retire now for a short time, 

to pass on the various questions raised. I don’t think we shall be 
absent very long.

Mr. W a d l e ig h . I want to make another motion, and that is in
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regard to taking the deposition of David Bursley, who is very old 
and ill. I should like, with the consent of all parties, to have a com
mittee of three go down, and take his testimony with the short
hand reporter.

The Ch a ir m a n . The opinion of the Committee, as I  understand, 
is, that it should be taken in the usual form, and presented as you 
would ordinarily present a deposition to any court, and the Committee 
shall pass on its admissibility.

Mr. Wadleigh. All right.
Mr. T h o m pso n . I want to make a suggestion here ; and that is, 

before passing on this matter, all should have time to examine the 
arguments of counsel in regard to it. There was only a minority 
of the Committee here on Friday. Of course, we consented to pro
ceed in the interest of despatch, but with the express understand
ing, of course, that the proceedings should be read by the Committee, 
and that no action should be taken until they had the fullest oppor
tunity, — an opportunity equivalent to being here and hearing. And 
we earnestly urge that these preliminary matters shall not be passed 
upon by the Committee at all, until at least the Committee have 
had time to consider the question, after understanding the positions 
taken by the parties upon the one side and upon the other.

The Ch a ir m a n . I would say that the Committee have already 
had these matters under consideration, and discussed them quite 
extensively. As many of the points raised by the counsel were 
very ably argued and presented last year, the line of argument has 
been substantially the same this year; and I understand that all of 
the Committee, to a greater or less extent, examined the arguments 
as presented last year, touching the most important point that we 
are now considering, and that is, our right and duty to proceed by 
address under these specifications. So, that while it seems to me 
that the counsel are entitled to the consideration which might come 
from their additional argument of this morning, I  do not think that it 
requires any very great delay in order to determine the minds of the 
Committee. I think that the Committee, all of them, have consid
ered the matter quite fully ; and I think we shall be able to announce 
our decision to the counsel this morning, and I should wish the coun
sel to await the result of our deliberation. If we find we cannot 
agree within a short time, I will notify you, gentlemen, and excuse 
you until such other hearing as may be appointed b}7 the Committee.

The Committee retired at 11.30 o’clock, and were absent about 
an hour and ten minutes. At the expiration of that time, the mem
bers having taken their seats again in the Green Room, the hearing 
progressed.

T h e  C h a ir m a n . The Committee have fully considered the various
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matters raised by the motions of the counsel, and have come to the 
following conclusions: —

DECISIONS OF THE COMMITTEE.
1 . The motion to strike out charge nine (9) of the allegations is 

overruled.
2. The objections raised by the preliminary answer are also all 

overruled.
I think that left but one other matter before the Committee, and 

that is the motion offered by Mr. Wadleigh. And the decision of 
the Committee in regard to that is, —

3. That none of the printed testimony of that report will be 
received in evidence, except by consent of parties.

We are readyr to proceed with the hearing.
Mr. W a d l e ig h . I  desire to say, Mr. Chairman, that I  am en

gaged before two other committees upon matters where parties are 
pressing for a continuance of hearings ; and, as my health is not 
quite firm, I have been obliged to apply for a counsel to assist me. 
I have persuaded Mr. H. P. Harriman to come into the case with 
me as associate counsel, and desire that a minute may be made of 
that fact.

The Ch a ir m a n . Mr. H. P. Harriman’s name may be entered as 
counsel for the petitioners.

Mr. W a d l e ig h . I propose to mjr brother Thompson, that, if he 
desires, the whole book may go in just as it is, and he may' have the 
benefit of that which he would not perhaps otherwise get. I suppose 
if counsel consent to the admission of the whole record, the Commit
tee will be pleased to be relieved from the labor of taking the evi
dence over again. Brother Thompson says he must consider the 
matter, and say what he thinks at the next hearing. I would move, 
Mr. Chairman, that the whole book be received, if the Committee 
please.

The Ch a ir m a n . If you will put your proposition in writing, Mr. 
Wadleigh, and the opposite counsel agree to it, the Committee will 
pass upon it.

Mr. W a d l e ig h . Well, all right. The counsel on the other side 
say they7 cannot agree at the present time. Shall we proceed, Mr. 
Chairman, with the witnesses?

The Ch a ir m a n . D o I understand that the matter is left open to 
be determined hereafter?

Mr. W a d l e ig h . Yes, sir.
The C h a ir m a n . Very well: we will proceed. I would say, that, 

so far as the introduction of any printed evidence is concerned, I 
trust the counsel will agree in regard to that matter. Of course you
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can clearly see, as lawyers, that there is no possible rule of evidence 
under which the Committee, if you asked a ruling from them, espe
cially if either party objects to it, can admit that evidence in this 
case.

Mr. W a d l e ig h . I am willing to give the other side time to con
sider it. My opinion is, that the Committee should accept any evi
dence that they please. Of course, if thej' start in this investigation 
with the idea that they are barred by the rules of law —

The C h a ir m a n . I want to say that we do not propose to refuse to 
admit am- thing but what would be admissible under the strict rules 
of law ; but that this is so clearly outside of all rules for the proper 
and orderly conduct of a cause, that upon objection of either party the 
Committee ought not to admit it.

Mr. W a d l e ig h . I  trust, Mr. Chairman, that my brother on the 
other side will accept the last proposition which I made. We have 
a witness w-ho is register of probate, who will testify to certain papers 
and documents; and he, of course, is desirous to return to his office 
as soon as he may.

The Ch a ir m a n . I think, Mr. Wadleigh, if you  have more than 
one witness here, 3-ou had better have them all sworn together, in
stead of each one separately.

Five witnesses then accepted the oath administered by the Chair
man.

The reporter, W. B. Wright, was also sworn.

TESTIMONY OF FREEMAN H. LOTHROP.
Direct Examination by Mr. I I arrim an .

Just before the witness began to testify, Mr. Thompson of counsel 
said, Certainly I ought not interpose any motion to-day; but it is 
now after one o’clock, and I should —

The C h a ir m a n . I should like to proceed until half-past one.
Mr. T h om pson . I had supposed we had done all that could be 

done to-da}'.
The C h a ir m a n . We should like to enable the witness to return 

home.
Mr. T h o m pso n . These men, I suppose, testify with reference to 

Judge Daŷ . I t is desired that he may be here.
Mr. W a d l e ig h . My brother is mistaken in his conclusion. Mr. 

Lothrop is simply to testify to certain papers which he has, which is 
merely formal proof.

The C h a ir m a n . It makes no difference what he is to testify to. 
If  Judge Day had wished to be heard, he ought to be here to-day.
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Q. (By Mr. IIarriman of witness.) — Mr. Lothrop, please exam

ine the probate papers in the case of Joseph C. Lawrence. Are you 
register of probate for the county of Barnstable ? A. — Yes, sir.

Q. —• How long have j'ou been so? A. — Four months.
Q. — You will please now examine the papers. Have you the 

original papers in the case of Joseph C. Lawrence? A . — I have, 
sir.

Q. —Will you please see when there was an administrator appointed 
on that estate? A. —-The decree appointing him is on the third dajr 
of August, 1875.

Q. — Who? A. — Ambrose N. Doane.
Q. — Were there bonds furnished ? A. — Yes, sir.
Q.— Approved? A . — Approved Aug. 3, 1875: J. M. Day, 

Judge of Probate.
Q. — Was there any account returned? A . — There was, sir.
Q. — Please look at that account, schedule “ B,” and see whether 

or not there is any paj’ment stated to have been made to J. M. Day. 
A. — “ April 10, 1876, paid Joseph M. Day, Esq.,” I think, “ for 
legal advice, account J. C. L., $25.”

Q.—That is all at present of those papers. Will you look at the 
papers in the case of the estate of Levi L. Goodspeed, find when the 
administrator was appointed on that estate, and wLo it was? A. — 
On the ninth day of December, 1879, Mary M. Goodspeed was ap
pointed administratrix on the estate of Levi L. Goodspeed.

Q. — Do you find a bond in said estate? A .— Id o , sir: ap
proved Dec. 9, 1879.

Q. — By whom? A. — J. M. Day, Judge of Probate.
Q. — See whether there was any guardian appointed for Charles F. 

Goodspeed. A. — Joseph P. Whitman was appointed guardian of C. 
F. Goodspeed on the 9th of December, 1879 : J . M. Day, Judge of 
Probate.

Q. — Was there a bond given in that case also? A. — There was, 
sir, approved Dec. 9, 1879, by J . M. Day, Judge of Probate.

Q. — See if there was any guardian appointed for George Good- 
speed— I forget the middle letter. A. — George M. Goodspeed. 
Mary M. Goodspeed was appointed guardian of George Marston 
Goodspeed on the 9th of December, 1879.

Q. — Do you know who Mary M. Goodspeed was, what relative of 
the deceased? A. — Id o , sir, by reputation : Levi L. Goodspeed’s 
wife.

Q. — And who were the boys I have named? A. — Sons of Levi 
L. Goodspeed.

Q. — Look at the case of Edward J . Carroll, and see when the ad
ministrator was appointed on that estate. A. — Charlotte S. Carroll
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— no, sir, excuse me, the executor — Samuel Pitcher was appointed 
administrator on the 10th of August, 1875 : J. M. Day, Judge of Pro
bate.

Q. — See if there is a bond in that case. A .— There is, sir, 
approved the same date, Aug. 10, 1875.

Q. — Any account rendered in that case? A. — There was, sir 
[showing paper to Mr. Harriman].

Q. — Look at the papers in the case of Seth T. Nickerson, and see 
when an administrator was appointed there. A. — On the nine
teenth day of November, 1872.

Q. — Who was appointed? A. — Eleazer Nickerson.
Q. — Was there a bond given? A .— There was, sir, and ap

proved Nov. 19, 1872 : J . M. Day, Judge of Probate.
Q. —  See if there was an inventory returned. A. — There was, 

sir, filed Dec. 10, 1872.
Q. — What is the amount of the real estate, and what of personal? 

A . — Amount of real estate, $4,551.69; amount of personal estate, 
$2,597.81.

Q. — See whether there was a representation of insolvencj' in that 
case. A .— There was, sir.

Q. — Who made the representation? A .— Eleazer Nickerson, 
administrator.

Q. — And who appointed the commissioners? A. — J. M. Day, 
Judge of Probate.

Q. — Who were appointed? A. — Obed Baker, 2d, and Freeman 
Rogers of Dennis.

Q. — See whether there was any insolvent commissioner’s report in 
that case. A. — There was, sir.

Q. — What is the date of it? A. — Sept. 9, I think, in 1873, was 
brought up before the court, thirty days having expired since the 
return.

Q. ■—■ When was it allowed ? A. — Sept. 9, so far as I can make it 
out, — there has been an erasure, — 1873.

Q. — Please examine that account, and see if there was any sum 
distributed or allowed J. M. Day.

Mr. T h om pson . All these, I  suppose, are matters appearing on 
record. There can be copies furnished of them, and the only way is 
to proceed by copies. I certainly object to putting these in as facts. 
I object to their going in except by copies. I do not object to 
any cop}'; and that, I understand, is the proper waj\

The C h a ir m a n . Y ou w ould h a rd ly  cla im  th a t  th e  orig ina ls  were 
n o t  c o m p e te n t?

Mr. T h o m pso n . Oh, n o ! but I suppose that they are to be left 
here, and put in —
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The Chairman. I  don’t understand that it requires absolutely 

leaving the papers here. I understand that that is putting in the 
original, — as we see it being done now.

Mr. Thompson. I don’t understand that this is the rule. I t is a 
matter in writing; and the writing must be put in, and nothing else 
can be put in but the writing itself, or a copy'. Of course we have 
made no objection to the original paper or to a copy: certainly we 
want them in. If they are original, we want copies of them.

Mr. IIarriman. We have the originals here, and I  offer such parts 
of them as bear on the questions at issue. If the Committee desire 
to have the original papers, they can do so ; but it seems to me it is 
discretionary to ascertain whatever may be required from them. We 
produce them to save the expense of having copies made. It seems 
to me it is a matter which is discretionary with the Committee. They 
are here for the inspection of every member of the Committee.

The Chairman. For my part, Mr. Thompson, I  understood that 
the petitioners really put in these original papers. They are, it seems, 
simply calling attention to such part of them as they wish the Com
mittee particularly to consider now. It would be open to you to 
present any other portion of the paper or the record that you see fit.

Mr. Thompson. If a paper is put in, I have always understood 
that the whole paper goes in for such use as the court desires. I did 
not object to the expedient resorted to for convenience’ sake. That 
wasn’t the point.

The Chairman. The Committee would insist on the original paper 
being left here, or a copy of it, for examination, if you desire.

Mr. Thompson. That is satisfactory.
Mr. IIarriman. I offered the whole record, and the remonstrants 

are entitled to any thing in i t ; but I simply called attention to the 
parts that we claim as bearing on the case of the petitioners.

Q. (By Mr. I I a rrim a n .)  — Will you please see, Mr. Lothrop, if 
there is any sum allowed to Judge Day there? A . — His name 
appears in this way : J. M. Day, Esq., bill on libel suit, the sum 
claimed, 835 ; and allowed $35.

Q. — Is there any receipt for that sum? Look at the warrant. 
A . —That is the commissioners’ appointment and report, and the 
receipt should be on the distribution to creditors.

The Ch airm a n . I would suggest, Mr. IIarriman, regarding what
ever papers are testified to by the witness, that he lay them one side, 
so that we mayf know what papers have been put into the case.

W itness. Under the distribution ordered and approved Jan. 13, 
1874, appears this item: names of persons to be paid, J. M. Day, 
amount, 835 ; under the head, “ We severally acknowledge the receipt 
of the sums set against our respective names,” — against that item 
of $35 appears “ J. M. Day.”
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Q■ — Do you know the handwriting? — that it is his? A .— I 

believe it to be.
Q■ — Will you look at the papers in the case of Betsey Kelley? 

See when the will was approved in that case. A. — On the fourteenth 
day of January, 18G8, the will was approved, and Hiram Nye and 
Bradford L. Crocker appointed executors, and letters testamentary 
granted.

Q. — See whether there was any bond in that case drawn to 
Bradford L. Crocker. A.-—The bond is of Hiram Nye and Brad
ford L. Crocker, approved Jan. 14, 1868, by J. M. Day, Judge of 
Probate.

Q. — Do 3'ou know whether a cash-docket was kept by Charles 
Thacher, 2d, former register? A. —I can’t positively say.

Mr. B u rd ett . Y ou n e e d n ’t  say  a t  a ll, th e n .
Q. (By Mr. H a r r im a n . ) — Have you the record of the probate 

court in your possession ? A. — I have, sir.
Q. — Whether you found an}’ cash-docket kept by Charles Thacher, 

2d, former register? A. — I have not.
Q. — Do you know the amount he was in arrears, as register of pro

bate and insolvency, to the treasurer of the Commonwealth upon 
insolvent cases?

Mr. Thompson objected, saying, “ That certainly covers too much 
ground, when he has shown that he hasn’t any information.”

Q. (By Mr. H a r r im a n . ) — Of your own knowledge? Say what 
you know.

Mr. T h om pson . If there is an}- thing in regard to that matter, 
it must appear of record in that court. The cases must be put upon 
the docket, and the amount paid in each case put upon the docket. 
That would certainly be the best testimony, and the only testimony 
that ought to be relied on. If an}’ such entry is made, there must 
be an entry of the cases; and this examination of each particular 
case will show the amount he must necessarily have received.

The C h a ir m a n . It doesn’t ap p ea r but w h at this witness has made 
just such an  ex am in a tio n .

Mr. T h om pson . Then wc are entitled to the record, and not an 
abstract by him.

The C h a ir m a n . He say’s th e re  is n ’t  an}’ reco rd .
Mr. T h om pson . I understand the witness to say that he had 

searched in the records of probate and insolvency, and didn’t find 
a cash-docket, and not to say that he hadn’t found a docket of 
insolvency proceedings.

W itn ess . I think I  said I  didn’t find the cash-docket kept by the 
former register. There is a cash-docket now on record kept by me.

Mr. T h o m pso n . That is a different matter. The cash-docket



1882.] SENATE — No. 150. 107
kept by him, unless he was in the office, and charged with the per
formance of that duty, is of no avail; but one kept by him while 
charged with the duties of register, would be one kept by the regis
ter; but if the witness was not charged with that duty, and made 
minutes in an unofficial way, on his own account, then it is not such 
testimony as ought to be presented to prove a fact which is put in 
issue, because it should appear of record what the cases are.

Mr. H arkiman . May it please the Committee, the statutes of 
this Commonwealth require the registers of probate and insolvency 
in each county to keep a cash-docket containing the amount they 
receive from insolvent debtors on the filing of insolvent petitions ; 
and that amount the debtor pays to the treasurer of the Common
wealth, which he, by law, is called upon to do, namely, under the 
direction of the judge of probate and insolvency7, whose duty7 is 
defined by the statute. Now, I wish to go further, and ask this wit
ness whether he knows the amount collected for the long time during 
which the former register had made no returns to the treasurer of 
the Commonwealth, and the amount he was in arrears.

Mr. Thompson objected to Mr. Harriman’s proposed question ; and 
a lengthy discussion between Messrs. Thompson and Wadleigh and 
the Chairman ensued, the result being the admission of the question 
as presented.

Mr. Crow ley . What is the question, Mr. Chairman?
Q. (By Mr. Harkiman.)-— Did you have any conversation with 

Judge Day with reference to the amount of arrears that the former 
register of probate was in to the Commonwealth? A. — I have.

Q. — And did you receive any7 sum of money7 with which to supply 
this amount? A. — I received a sum of money through Judge Day.

Mr. Thompson objected.
Q. — Did y7ou receive it? that is the question. A. — I did 

receive it.
Q. — What was the amount of that money? A. — It was a little 

over three hundred dollars. I could not positively say just how much. 
I commenced the cash-docket as register of probate and insolvency 
with that sum.

Q. — Was there any portion of that sum remitted by you to the 
treasurer of the State? A . — Yes, sir.

Q. — How much? A . — About two hundred dollars. It must 
have been nearly two hundred dollars that I remitted to the treas
urer. I should say from a hundred and fifty dollars to two hundred 
dollars.

Q. — Do you know whether or not Judge Day made any examina
tion to find whether he was in arrears ?

Q. (By M r. T h om pson .)  — Who was in  a r re a rs ?
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A. — I don’t know that he did.
Q. — Did he tell 3-011 that he had an}" interview with Thacher with 

regard to it? A. — I think I heard him sa}'that he had an inter
view, and I think had written with regard to it ' or asked some one 
to go to the State House and see what had been returned.

Q. — Did he sa}- an}- thing to }-ou that he had been down and had 
seen Thacher?

Mr. Burdett objected.
Q. — Whether or not he said that he had ever seen the former 

register ?
Objected to by Mr. Burdett, and question allowed.
W itn ess . I am unable to state positively whether he had seen 

him on that subject at the time. He told me that he had seen Mr. 
Thacher ; but that he told me that he had seen him upon that subject, 
I am unable to sa}\

Q. —  At any time, did he tell you? A. — I cannot be positive. 
There were so man}- new things brought to 1113- notice at that time, 
and I knew that he had seen or written about so man}- affairs, that 
I am unable to state that he had seen him on that subject.

Q. — Do you know when the last return was made b}T Mr. Thacher 
to the treasurer of the Commonwealth ?

Mr. Thompson objected, and question put in another form.
Q. — From what Judge Da}' told you? A. — I don’t think Judge 

Day fixed the date. Thacher sent him papers, showing what he was 
owing to the Commonwealth, which papers I have, and from which I 
made m3' return to the treasurer.

Q. — Do 3-0U know whence Judge Da}7 obtained his information of 
the sum paid over b}r }-ou ? A. — I think from Mr. Thacher.

Adjourned to Thursday, March 2, at 10 a .m , at Room 14.
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FIFTH HEARING.
R oom 14, St a t e  H ouse , B oston, 

March 2, 1882.
T he Committee was called to order at 10.20 a .m . by the Chair

man, Senator Jennings.
Mr. W a d l e ig h . Gentlemen of the Committee, brother Thomp

son informs me that the record of last year mai', with the assent of 
both parties, go in. That will save a great deal of time.

The C h airm a n . D o the counsel for the remonstrants consent to 
that?

Mr. T hom pson . Yes.
The agreement between counsel providing for the admission of 

“ the record of 1881, as embodied in the report of the joint special 
committee ” (Senate Document No. 200), was then read and accepted 
by counsel and the Committee.

Mr. W a d l e ig h . We desire, Mr. Chairman, to offer an amend
ment embracing a matter which has come to the knowledge of the 
counsel for the petitioners since the last meeting of the Committee.

The Ch a ir m a n . 1 should like to say that the Committee will not 
pass finally upon this agreement between counsel at present.

Mr. W a d l e ig h . This new matter, Mr. Chairman, comes in as an 
amendment to the specification under section one, of the grounds 
upon which the removal of Judge Joseph M. Day is asked ; and it is 
this: —

“ 13. In the case of Varanus B. Nickerson e. Edward E. Crowell el als., in 
the Superior Court for the county of Barnstable, during the years 1867, 1808, 
1869, and 1870, which suit or matter depended upon and related to certain 
decrees and orders made and passed by him as judge of the court of insolvency 
in the case of Varanus B. Nickerson.”

That is a matter of record: there is no evidence, I think, but the 
record itself.

Mr. T h om pson . We respectfully object to that, because we desire 
at some time to know on what specifications this case is to pro
ceed : and they have had now twenty-one years, and it is a year and 
a half nearly, since these proceedings were begun on the part of the 
petitioners ; and we think certainly that they ought not to be allowed 
any further time with reference to their specifications. The remon
strants certainly think they are entitled to have the case proceed 
upon the specifications already in. This is the fourth day of the



no HEARING — JOSEPH M. DAY. [March,
hearing; and if this is to be admitted, perhaps to-morrow, or the day 
after, or the next dajq additional specifications may be presented.

Mr. W a d l e ig h . Mr. Chairman, this is a new charge.
Mr. T h om pson . Then my objection is still stronger.
Mr. W a d l e ig ii. Mr. Chairman, the allegation in this new charge 

is, that Judge Day acted in violation of a statute, — that Judge Day 
appeared as counsel in a suit and matter depending upon a decree 
of his own as judge of insolvency. The facts will be shown by the 
record. There are no witnesses. It cannot be anj' surprise, or any 
great hardship upon Judge Dajq to be required to explain the reasons 
which induced him to violate that statute, or to show why he did not.

Mr. T h o m pso n . That certainly does not make any specification 
even, by which we are advised of its nature and character in any 
particular; and all of the specifications, I understand, and the alle
gation itself, are made under the statute that he has referred to, Mr. 
Chairman.

Mr. H a rr im a n . I will state just what this case is.
The C h a ir m a n . Wait a moment, please. It seems to me that it 

is not a question of what it is, but rather the question whether the 
Committee will receive any amendment to the specifications ; and, if 
so, whether this amendment is seasonably offered.

Mr. W a d l e ig h . Allow me to state, Mr. Chairman, referring to 
last 3'ear, that no specific charges were required to be made under 
the general charges, unless the several matters included in those 
specific charges occurred more than six years before ; and, under the 
general rule adopted last 3’ear, this would come in as a matter of 
course; i.e., we could introduce the evidence without any specific 
charge at all.

Mr. T h om pson . That was under a general charge ; but they have 
left that, and taken a wholly different ground : and that rule is not in 
any degree applicable to the proceedings this year.

Mr. T a lb o t . It is not at all this year.
Mr. H il l  (of the Committee). This comes under the general 

charge, Specification 1, and is merely an additional charge and speci
fication.

Mr. T hom pson . The Committee will remember that I  spoke as 
regards that general allegation ; and the counsel for the petitioners 
here said that no testimony would be offered except under the specifi
cations, and that was merely a general statement, a matter not relied 
upon.

Mr. W a d l e ig h . If the Committee will turn to the first remarks 
I made, they will find I then expressly stated that I desired leave, il 
new matters came to our knowledge at any time during the hearing, 
to introduce evidence of them; and I never have said any thing to 
the contrary.
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Mr. T hom pson . That doesn’t make it any more competent, reg
ular, or fair.

The Ch a ir m a n . It seems to me, Mr. Wadleigh, that the amend
ment is seasonably offered ; and, unless a majority of the Committee 
think differently, I shall admit it.

On suggestion of Mr. Thayer, the Committee retired for consulta
tion.

Twenty minutes elapsed before the Committee returned.
The Ch a ir m a n . The Committee have voted to sustain the ruling 

of the Chair, and the new specification is allowed. You will proceed 
with the evidence, gentlemen.

Mr. H a rrim a n . Mr. Chairman, Mr. Lothrop, who was upon the 
stand when the Committee adjourned, has returned home, as his 
office was left vacant. I understand my brother on the other side 
desired to cross-examine him, and we will have him here before the 
case is over. We shall have to vary the order of testimony there
fore, and put on some other of the witnesses sworn on Tuesday.

Mr. B u rd ett . I can only say, that the counsel for the remon
strants regret that this has happened. Mr. Lothrop was under exam
ination when the Committee adjourned, and his direct examination 
wasn’t finished. It would seem to be of some importance to have 
the record evidence put in first, as upon that the charges must be 
founded. I have consulted with others as to the points upon which 
he testified, and I am ready to cross-examine Mr. Lothrop when he 
appears ; and I also desire to examine him in relation to the $300 
check that he testified to. I must say I am surprised that he is not 
here, as he ought to be. It puts us to inconvenience, and in the 
order of testimony may work to our disadvantage. I want that rec
ord evidence published first. Perhaps, if the topics of those papers Mr. 
Lothrop testified about be furnished me, I may make some statements 
from them which will set the matter right under the circumstances, 
and we can go forward somewhat intelligently.

The C h airm a n . We regret that the register is not here, but think 
we may proceed with what testimony we have, to save the time of the 
Committee.

Mr. W a d l e ig h . Let me call the attention of the Committee to 
the twelfth specification under the general charge. In the case of 
Isaiah Gifford, the date “ 1877 ” should be inserted where the blank 
space is ; and the other blank in the same specification should be oc
cupied with the name Mary Slid.

Mr. B urdett [having looked over the papers about which Mr. 
Lothrop testified]. I don’t see that these papers help us very ma
terially, seeing that there are certificates of two cases only ; and I 
understood Mr. Lothrop to read off the record of quite a number of 
cases. I have the cases of Seth Nickerson and Joseph C. Lawrence.
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The C h a ir m a n . I think we will not wait any longer. Of course 

I  understand that it is embarrassing to have the witness absent under 
these circumstances, but we may proceed with those that are present.

Air. B c r d ett . Are you aware, Mr. Chairman, that five of these 
cases were put into my hands within a minute by Mr. Southworth, 
and that I have as yet had time to examine the contents of only two 
out of the seven envelopes handed me ? I was about to make my 
objection clear —

The C h a ir m a n . Proceed with the evidence.
Mr. H a rk im a n . Call Charles II. Nye, Isaiah Gifford, Clarissa 

Nickerson, and Noble P. Swift.
[The above witnesses appeared, and were sworn by the Chairman.]

CHARLES H. NYE. Sworn.
Direct Examination by Mr. Harriman.

Q. — Your name is Charles II. Nye? A. — Yes, sir.
Q.— What position do you hold now? A . — Assistant superin

tendent on the Cape Cod division of the Old Colony Railroad.
Q. — And how long have you acted in that position ? A. — Sev

eral years : I don’t know just the time.
Q. — Previous to that, what capacity were you in? A. — On the 

road?
Q .— Yes, sir. A . — I have been conductor, paymaster, “ su

per’s ” clerk, and in several other positions: I don’t know the titles 
of them.

Q. —  Do you know Judge Joseph M. Day? A .  — I think I do.
Q. — How many years have you known him ? A. — I should judge 

twenty-four.
Q. — Whether or not you saw him two or three years ago, in the 

vicinity of the station at Cohasset Narrows, on the train? A .— I 
have seen him a great many times at different places. I saw him at 
Buzzard’s Bay, Cohasset Narrows, — now called Buzzard’s Bay.

Q. — How long ago was that? A . — I should judge it was two 
years ago.Q. — Did you notice any thing peculiar in his condition at that 
time? If so, state what it was. A. — 1 saw him one night as the 
train came in from Boston, or about the time the train came in fiom 
the Cape ; and I think —

Mr. B c r d e t t . No matter what you thought.
Q. (By Mr. H a rr im a n .)  — Express what he d id .
Mr. B c r d e t t . What this witness saw and what he thinks he saw 

may be different things. What he thinks is not competent. Iha ts 
the whole of that objection.
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Q. (By Mr. H arriman.) — State what his condition was.
Mr. T hompson. I  object. [Allowed.]
Q. (By Mr. Harriman. ) — State what his condition was. A .—• 

He was able to be about on the platform.
Q. — Any thing more? A. — I think there was.
Q. — State what his condition was.
Mr. Thompson. Let him state what he saw.
A. — He appeared to have been taking something. By appear

ances he had been taking something.
Q. — What do mean by that ‘ ‘ something ”  ? A. — Something that 

was exhilarating.
Q. —Please repeat, so that the gentlemen can all hear. A . — It 

was my opinion —
Mr. Thompson. I object. Ask him to describe what he saw : the 

Committee are to judge from what he saw, as to his condition.
The Chairman. The witness is an intelligent man, and he ought 

to know that he is to state what he heard said, and what he saw him 
do, not what the witness’s opinion is, or what he thinks. A . — I 
saw him only on the platform. I  heard him say nothing, nor did I 
speak to him.

Q. (By the Chairman.) — What was his condition?
Q. (By Mr. Wadleigh.) — Was he, or not, intoxicated —
Mr. Thompson. I  object.
Mr. Wadleigh. You didn’t hear it through.
Mr. Thompson. I heard 3-011 start wrong —
The Chairman. Wait a moment.
Q. (By Mr. H arriman. ) — Please answer the question of the 

Chairman. A. — How far does that extend, to be intoxicated?
Q. (By Mr. H arriman. ) — By answering the question that the 

Chairman put to j’ou, as well as you can, you will satisfy the Com
mittee. State his condition, whether or not he —

Mr. T hompson (to Mr. Harriman). You have no right to say 
what he did.

Mr. Wadleigh. Supposing he didn’t do any thing at all, and the 
witness knew, from his looks, that he was intoxicated?

Mr. Thompson. He can describe his looks.
The Chairman. We have asked the witness what his condition 

was. As an intelligent man, I should think that he was able to state 
what his condition was.

Q. (By Mr. Harriman. ) — Please answer the question. A . — He 
was under the influence of something; but I don’t know whether ex
citement from some political debate, or influence of liquor, or some
thing else.

Q. — Now, Mr. Chairman, that is done, I wish to ask this (jues-
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tion, whether or not, from what you saw of Judge Day at that time, 
he was intoxicated ?

Mr. T hompson. I object to that. He says he can’t tell what he 
was excited by. That is a leading question wholly improper after 
the witness has said what he lias.

Mr. W a d l e ig h . The witness might state whether or not, in his 
opinion, Judge Day was intoxicated at that time.

Mr. T hompson. He has just said he didn’t know the cause of his 
excitement.

Mr. W adleigh. The appearance of a person who is under the 
influence of liquor —

Mr. T hompson. Under intoxication.
Mr. W adleigh. Under intoxication — and, if j-ou will allow me, 

I  say the appearance of a man under intoxication may indicate with 
entire clearness what his condition is, and yet the observer not be 
able to specify it in language: it depends upon a manner that is 
indescribable.

Mr. T hompson. He states distinctly that he was excited, and 
from what cause he doesn’t know.

Mr. W adleigh. I  undertake to say, that, under the decision of the 
courts of this Commonwealth, the opinions of witnesses as to sick
ness or intoxication are admissible.

Mr. T hompson. He hasn’t said any thing about that at all.
Mr. W adleigh. He hasn’t been allowed to say. I undertake to 

say that the clear rule of law in this State is, that a witness may 
say whether in his opinion the party was intoxicated or sick, judging 
from his appearance, for the reason that that appearance may consist 
of a hundred things which the witness cannot specify or describe, but 
which leave on his mind an impression of absolute certainty as to his 
condition. But when the witness is asked what particular things made 
that impression on his mind, he cannot do it. For instance, if I met 
a man that had some resemblance to brother Thompson on the street, 
I  may testify it is my opinion that he wasn’t brother Thompson. I 
am asked: Was his nose like brother Thompson’s? Was his hair 
like brother Thompson’s? Was his mustache like brother Thomp
son’s? And perhaps I cannot answer these specific questions. I 
cannot go on and describe him, and say from such description 
whether it was not brother Thompson. So with intoxication. No
body can exactly describe the condition of the person seen, and 
the rule of law is as I have stated it.

The Chairman. It seems to me —
Mr. T hompson. The rule is settled in regard to that —
The Chairman. I don’t think the Committee care to hear any 

further discussion on that question. I do not think the question in
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its present form is admissible; and I would like to say to the witness 
that the Committee desire him to state how Judge Day acted, what 
he did.

Witness. He acted like one under the influence of liquor.
The C hairm an . I am very glad to receive an answer, sir.
Q. (By Mr. H a rrim a n . ) — Did you know where Judge Day was 

going at that time ? A. — I couldn’t say.
Q. — Do you know which way he went: whether he came down on 

the Cape train, or went on the Wood’s Holl train? A . — I couldn’t 
say.

Q. —Which train did you take? A. — I took the train for the 
Cape.

Q. — Whether, or not, you saw him on that train on your way 
down? A. — I think I did not.

Q. — What time in the year was this ? A. — I cannot tell.
Q. —What time of the day? A .-—I cannot tell. I cannot tell 

the train, the month, or the year. I  should judge it was about two 
years ago, on the evening train.

Cross-Exam ination.
Q. (By Mr. Burdett.) — Mr. Nye, on the evening train going in 

what direction? A.-—-Well, it is a junction of the road. There is 
one road running to Wood’s Holl, and another to the Cape.

Q. —Which train was this? A . — I saw him on the platform at 
Buzzard’s Bay.

Q. — On which train? A. — On the evening train from Boston to 
the Cape.

Q. — Is that the train that goes to Falmouth? A .— Yes, sir: 
one of them does.

Q. — I am speaking now with reference to the train on which j'ou 
saw Judge Day. A. — I saw him on the platform of the depot.

Q. — I thought you meant platform of the cars. You are unable 
to say which train he took ? A. — I am.

Q. — You went on the train to the Cape, and passed through Fal
mouth? A. — No, sir: I went on the train down the Cape. Fal
mouth is on the branch.

Q. —What part of the platform was he on at that time? A . — 
Between the two branches of the railroad, on the platform which is 
shaped like a heater.

Q. — I would like to understand somewhat more accurately about 
the size and shape of the platform. Can you give me any idea? 
A. — Yes, by estimate.

Q. — What is the shape of it? A . — I should judge it was sixty 
foot broad at the depot, running off to a point.
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Q. — In the shape of a triangle? A. — Yes, sir.
Q.— Now, that we may understand the matter, let us put the 

question in this way: The road coming from Boston splits at Buz
zard’s Baj', doesn’t it? A. — Yes, sir.

Q. —-The Falmouth Branch runs off diagonally? A . —-Yes, sir.
Q. — And the other branch keeps straight ahead? A. — Yes, sir.
Q. — That makes the point of the triangle nearest to Boston? 

A . — Yes, sir.
Q. — And the depot sets on the broad end of the platform ? at the 

other end of it, doesn’t it? A. — There is a platform all around the 
depot. It doesn’t set at the other end, but inside the triangle.

Q. (By Mr. T albot. ) — It sets at the base of the triangle ? A. — 
Yes, sir, at the base of the triangle.

Q. (By Mr. Burdett.) — Now, was it on the junction side, or the 
opposite side, that you met Judge Day? A. — I cannot say.

Q. — You are unable to say in what portion? A . — Yes, sir.
Q. — Do you know whether it was nearer the Falmouth or the Cape 

track? A . — I couldn’t say.
Q. — Do you know whether it was near the junction of the roads, 

or at the other extremity? A. — I  couldn’t say, sir.
Q. — You are unable to give any idea, except that he was there? 

A. — I was there, and he was there.
Q.— Where were you on the platform? A . — I couldn’t say 

where I was. I  was brought there. I walked down to the rear end, 
and took the Hyannis car.

Q. — That is, near the junction ? A. — Yes, sir.
Q. — What time in the daj  ̂or night does the evening train that 

you speak of arrive at Buzzard’s Bay, and there separate into two 
trains, going off in the direction of Falmouth and the Cape? A .— 
At different seasons it gets there at different hours. It doesn’t vary 
a great deal from six o’clock, and from fifteen to thirty minutes.

Q. — AVhat do 3-011 mean?—-doesn’t vary much from quarter-past 
to half-past, the evening train? A. — Yes, sir.

Q.—-Supposing this was in the fall, or early part of winter, after 
the Vinej’ard travel had mainly ceased, what wrould be the time of the 
train arriving at this junction? A . — Will j'ou allow me to look at 
my time-table ?

Q. — You may use it, if you have one that will announce the time 
tw'O years ago. A. — I can give it in a very few minutes.

Q. — Very well. A. — About 6.15, sir, as near as I can give it to 
you.

A . — Would that be true of the month of October? A. — I can
not say whether we changed our trains before that time, — before 
October: I think we did. It would be about the time for the
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month of October; and I don’t know but it would be during the year, 
as our train leaves Boston about four o’clock. The only difference 
would be the winter time : we take a little more time in the winter, 
on my division, to reach Buzzard’s Bay than in the summer.

Q.— Then the train would not leave Buzzard’s Bay earlier than 
6.15 ; and, if not earlier, it left later? A. — It is very near 6.15.

Q. — I was asking —
The Chairman. It seeing to me that question is hardly necessary.
Mr. Burdett. I wanted to see if the train left at any other time. 

I want to ask this witness if it ever left Buzzard’s Bay earlier than 
6.15.

A. — I think it has varied from twelve to seventeen minutes past 
six, and I don’t know but twenty minutes past, in some years. I 
cannot say how it was that year.

Q. — Who else did you see on the platform at that time ? do you 
remember? A. —  No, sir : I could not name a single person, •—■ no, 
sir, I could not name any one. There were anywhere from thirty to a 
hundred passengers there.

Q. — How did you happen to be there ? A. — My business called 
me, and I happened to be at the junction. I  don’t know whether I 
went down there from Boston, New Bedford, or Middleborough. I 
went there, and wmited for my train.

Q. — Do you know how long you had been there at the time you 
saiv Judge Day? A . — I don’t know, sir.

Q. — I understood you to say that you didn’t hear Judge Day say 
any thing? A. — No, sir.

Q. — And you didn’t say any thing to him? A . —-No, sir, I 
didn’t.

Q. — Did you see him speak to anybody but yourself, or see any
body but yourself speak to him? A . — I did not.

Q. — Will you please tell us something that he did, — some act? 
A. — I didn’t see him do any thing.

Q. — Was he standing —• A . — He was walking on the platform, 
I don’t know which way.

Q. — That is the onlyr act you can describe, is it? A. — Yes, sir.
Q. — Did you see him get aboard the train ? A. — I did not.
Q. — How long did you see Judge Day on the platform? A. — A 

very short time ; perhaps while I was passing him.
Q. — Mr. Nye, if you didn’t come down from Boston on that even

ing train, you were about the neighborhood of the depot at Buzzard’s 
Bay substantially all the afternoon, were you not? A. — No, sir.

Q.— Why not? A. — I don’t think I was, or could have been. 
I am not very fond of waiting at the junction, so I must have been 
somewhere else. If I came from Wood’s Holl, I should have rode up
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the road and come down on the train on my way home to Buzzard’s 
Bay; and I should have got out on to the platform to show myself, 
and go into the car at the rear.

Q. — And that is all you did in this case? A,. — I cannot say 
where I was that day.

Q. — You have no recollection of going anywhere else? A. —No, 
sir, I haven’t any recollection of any thing else.

Q. — I believe you stated, — you didn’t saj7 -whether or not the 
judge got on anjr train? A . — I didn’t see him get on to either 
train.

Q. — Which train leaves first, the Falmouth or Cape Cod? A . — 
Sometimes one and sometimes the other, and often both together.

Q. ■— IIow nearly can you fix the time of the year, if at all ? A. — 
I  can’t fix it, sir.

Q. — Are you prepared to say7 that it was in the middle of winter 
or summer? A . —-I should think it was either foil or spring.

Q. — What was the weather? do you remember? A . — I could 
not say.

Q. ■— Whether cold or warm ? A. — I could not say.
Q. — Are you prepared to say it was not in October? A. — I 

could not say but it -was in October.
Q. — How far off did y7ou pass Judge Day when you went by him? 

A . — I could not say ; but it was close to him.
Q. — Was he going in the same direction or opposite from what 

you were? A . — I think in the opposite direction.
Q. — Did you come to the conclusion that he was exhilarated from 

the manner of his walk— A . —And looks?
Q. ■— Walk and looks ? A. — Yes, sir.
Q. (By Mr. H il l . ) — You include both, Mr. Witness? A . — 

Walk and looks.
Q. (By Mr. Burdett. ) — What did you notice in his looks? A. 

— He was flushed in the face.
Q. — His face was flushed; and this, Mr. Nye, you saw in the 

neighborhood of half-past six, in the month of October? A . —I 
could not say when it was.

Q. — It was in the fall or spring, in the month of October, at half
past six? What do you say to that? A .— I do not say when it 
was.

Q. — Wasn’t it 6.30? A. — It might, and it might not.
Q. — Was there any other symptom which you want to describe, 

showing Judge Day’s exhilaration? A. — I don’t think of any thing, 
sir.

Q . (By the Chairman.) — You drew this conclusion from his man
ner of walking. How did he walk? A. — Well, sir, he walked well 
enough.
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Q. — That wasn’t the question I  asked you. I  asked roil how he 

walked? A .— There was no reel or stagger to it:  he walked di
rectly on. I saw a different movement to the man than that of Judge 
Day. I thought there was something the matter, and that’s the con
clusion I came to.

Q. (By Mr. Burdett.) — Are you aware or not that during 
Judge Day’s service in the war he contracted a disease of the legs 
that has troubled him ever since, and that now he walks with a heavy 
cane? A. — No, sir, I wasn’t aware of it.

Q. — Do j’ou know whether or not he usually walks with a cane ? 
A. — I have seen him frequently with one.

Q. — Have you ever seen him without it? A . — I could not say.
Q. — Then j’ou are not able to say any thing of your own knowl

edge, any thing about what his physical condition w'as at that time, 
or generally, can you? Did he have a cane that night? A . — I 
could not say, s ir ; but I should judge that he always carries a cane.

Q. — A cane would be as visible as a flushed face at half-past six 
o’clock of an evening in October, wouldn’t it? But never mind : we 
will leave that. Have you talked this matter over with Mr. Messer 
since the last investigation? A . — No, sir.

Q. —You knew what his testimon}' was, didn’t you? A. — I  could 
not say I do.

Q. (By the Chairman.) — Was it dark at this time, Mr. Witness, 
when j7ou saw Judge Day on the platform ? A. — No, sir : it was be
fore dark.

Q. (By Mr. Burdett. ) — Was he walking quickly or slowly ? A .
— I could not say.

Q. — Did he take the train that you took? A. •—I could not say.
Q.— Did you see him on that train on the way down home? A .

— I don’t think that I did.
Q. — Did you pass through that train ? A. — Did I ?
Q. —Yes. A . — I could not tell you.
Q. — Well, then, to sum it all up, Mr. Nye, let me ask you whether 

or not the only thing that you remember about this time and occur
rence is, that you saw Judge Day on that platform with a flushed face ? 
Isn’t that the sum and substance of all you remember on that occa
sion? A. — That is about all of it.

Q. (By the Chairman.) — Do you wish this Committee to under
stand, Mr. Witness, that you formed the opinion that he was under 
the influence of liquor because his face was flushed, and for no other 
reason? A . — And general appearance, general motion, general 
walk. As soon as I met the judge, I formed the opinion that lie had 
been calling on friends: that is all about it. And I think I made the 
remark —
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Mr. T h o m pso n . . I object to that.
The C h a ir m a n . One moment, Mr. Witness. Had you seen him 

in similar condition before ? A. — I don’t know that I have, sir.
Q. — How, then, did you judge on this occasion? A . — That is 

the opinion that I formed at the time.
Q. (By Mr. B u rd ett . ) — Whether the witness wasn’t interested 

in the cause of the Evangelical Society when Judge Day— Well, 
no matter.

Mr. W a d l e ig ii. We are all interested in that society.

MRS. CLARISSA NICKERSON. Sworn.
Direct Examination by Mr. H arriman.

Q. — Your name is Clarissa Nickerson, is it? A. — Yes, sir.
Q. — You are the widow of Henry Nickerson? A. — Yes, sir.
Q.— Whether or not you called at the probate office Barnstable in 

at any time after your husband died? A. — I called there several 
times.

Q. — At any of those times did you see Judge Day there? A .— 
Yes, sir.

Q. — At any of those times did you have any conversation with 
him about the settlement of your husband’s estate? A .— I carried 
the will to him to have it proved.

Q.— What took place between j'ou, whether he said any thing to 
you, or you to him? A. — What he said to me?

Mr. T hompson. If this was not on “ court-day,” it is not at all 
competent.

W itness. Mr. Higgins went with me, — Jonathan Higgins, — and 
I expected him here to-day.

Mr. T h om pson . I don’t know that the probate court is in session 
all the time. There are regular “ court-days : ” it is so in our county, 
at all events.

W itness. It was “ court-day ” when I went.
Q. (By Mr. H a rrim a n . )  —• State what talk you had, and what took 

place, what happened to you, or anj- thing else you can.
[The witness almost fainted at this point, but recovered somewhat 

upon taking a glass of water.]
Q. (By Mr. H a rrim a n .)  — Well, now, Mrs. Nickerson, as soon as 

you feel well enough, wrill you please state to the Chairman just what 
took place?

Mr. T hompson. It seems cruel to her to go on when Jonathan 
Higgins knew all the facts. It is not right to bring in a woman in 
her condition to testify here.
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Mr. H a rrim a n . I never knew that Jonathan Higgins knew all the 

facts.
W itness. He was the one that settled my estate ; and every time 

I went— the last time I went was to settle— [here the witness’s 
voice became inaudible, and she appeared to be very faint] — I could 
not tell how many times I went.

Q. — Now, at any of those interviews at the probate court, did 
Judge Day say any thing to you harshly or rudely?

Mr. T hompson. I object, decidedly, to his instructing the witness.
The W itness. I don’t recollect what he said.
Q. — How did he speak to you ? A. — Rather harsh.
Q . (By the Chairman.) —-Can’t you state the circumstances, Mrs. 

Nickerson? Can’t 3-ou tell the Committee how and what took place?
Q . (By Mr. Harriman. ) — Whether or not you fainted at that 

time? A. — I did.
Mr. Burdett. Suppose you let her testify, instead of doing it 

yourself.
Mr. Wadleigh. W hat is that?
Mr. Burdett. I asked him to let her testifj7 herself.
Mr. Wadleigh. That is what we propose to do, sir.
Q. (By the Chairman. ) — I understand you to say you fainted, 

Mrs. Nickerson. What was the cause ? A . — What was the cause ?
Q.—Yes: what was the reason of it? A. — Excitement.
Q. — Excitement? A . — Yes.
Q. — What caused that? A . — What was the cause ?
Q- — Yes
Mr. T hompson. I  would like to know what the excitement was.
Q. (By the Chairman.) — Don’t you wish to tell, Mrs. Nickerson ? 

A. — Of my fainting?
Q. — Yes.
Q. (By Mr. ITarriman. ) — What caused the excitement? A .—  

Some was that the room was warm, and some was wdiat he said to 
me.

Q. (By the Chairman. ) — Who said to you? A. — Mr. Day : I 
could not tell you the words.

Q. — Tell us the substance of it. Can’t you tell us what it was 
about? Don’t you wish to tell us, Mrs. Nickerson, what it was 
about? If you don’t, why, say so, frankly.

Mr. Burdett. It doesn’t seem to come from any desire not to 
tell.

Q. (By Mr. H arriman.) — Can’t you state to the Committee what 
the judge was speaking to you about? A. — I could not.

Q. (By Mr. T hayer of the Committee.)-—Have you frequently 
fainted? A . — Yes, sir, for forty years. It was first caused by a
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fright; and any little tiling causes tha t,— to see Mr. Da}' coming 
here in this court-room —

Q. (By the Chairman.) — How long have you known Judge Day? 
A. ■—Three years last March.

Q. —  Did you know him before you went to the probate court that 
time? A. — No, sir: I  never saw him.

Q. — That is the first time you ever saw him? A . — The first 
time.

Q. — And you went there to get your husband’s will proved? A. 
— Yes, sir: I went about settling the estate with Mr. Higgins.

Q. — Was it the first time you went there? A. —-Yes, sir : I think 
it was. My son could tell you all the particulars; but he being 
absent — they told me that Mr. Higgins would be here with me, and 
meet me at the depot.

Q. — Did you go there the last time with Mr. Higgins, or with Mr. 
Higgins and your son? A. — Mr. Higgins and my son.

Q.— Did }'ou have any talk with him? A . — No, sir: no more 
than when we passed in the will.

Q. — Who passed it? A. — Mr. Higgins, I think.
Q. — He went with you to the judge at that time? A. — He did.
W itness, I think I saw Mr. Day sitting here.
Q. (By the Chairman.) —• Does this seem to you a very close 

room? A .— Yes, sir.
Q. (By the Chairman.) — After that, what was done,—after Mr. 

Higgins passed in the will? A. — I don’t recollect what was done.
Mr. T hompson. I wish the fact to  appear in the report that she 

fainted here.
Q. (By Mr. T hompson.) — Are you faint here, and have you been 

faint twice since you came into the room? A. — Yes, sir.

ISAIAH GIFFORD. Sworn.
Direct Examination by M r . I I arrim an .

Mr. I I arrim an  offered in evidence copy of the appointment of 
Isaiah Gifford as guardian of Mary Stid of Provincetown. The date 
of the decree is 1871 ; bond approved Aug. 8 , 1871, by Judge Day. 
I have taken the administrator’s account, he said, the final account, 
of the date, allowed Feb. 13, 1877.

Q. — Your name is Isaiah Gifford? A . — Yes, sir.
Q. — And you are the gentleman who was appointed guardian of 

Mary Stid of Provincetown? A. — I was.
Q. — In your probate account I find a charge of $30.00, attorney’s 

fees : to whom was that paid ? A. — Paid to Judge Day.
Q. — What for ? A . —  I had a note come in against the estate
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that I supposed to be dishonest. I could not feel at liberty to hire 
an attorney to attend to it, and employed Judge Day to settle it; 
and he did so, and I paid him whatever the charge was. I don’t 
recollect what it was.

Q. — Your account states that the attorney’s fees were $30.06? 
A. —-I don’t recall what it was.

Q. — Did you employ any other attorney than Judge Day? A. — 
I did not: I was not acquainted with any other, so I employed 
him.

Mr. HAiiRiMAN. I wish to call the Committee’s attention to the 
clause at the bottom of the account. It is something I never saw 
before in an account.

Q. — Mr. Gifford, she afterwards became sane, didn’t she, and you 
were discharged? A. — She died.

Q. — Did she die before your discharge from guardianship? A. — 
I think so.

Q. — Your services and expenses as guardian amounted to $200 
in this case? A. — Yes, sir.

Q. — In the last item, paid over to ward, she having become sane, 
$1,135.73. I make it that the difference is— A .— I wasn’t dis
charged : she became sane, and died afterwards.

Q. — Then, I find on the bottom, here [showing paper to the Com
mittee], an inscription by Judge Day regarding the receipt to be given 
to Mary Stid by I. Gifford. You settled up your final account, and 
then retained that balance remaining in your hands as her agent? 
A. —Yes, sir.

Q. — Were you then discharged from guardianship? A. —-I think 
so : I don’t recollect now.

Cross-Examination bj* Mr. Burdett.
Q. — This note was a note purporting to be given by Miss Stid 

while under guardianship ? A. — Mr. Stid: he died first.
Q. What Mr. Stid? A. — The husband of Mary Stid.
Q. — So that it is incorrect to say, in these allegations, that you 

were the guardian of Miss Stid?
Mr. IIarriman. It says Mary Stid.
Mr. Burdett. Oh, yes! I was misled by the first name merely 

being given.
Witness. Directly after he died, she became insane; and I was 

appointed guardian.
Q. (By Mr. Burdett. ) — She was a widow, wasn’t she? This 

was a note given by her husband, then, a considerable time before? 
A. —Yes, sir.

Q. — And it was presented to you, as her guardian, for its pay
ment? A .— Yes, sir.
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Q. — Who held this note ? A. — I don’t recollect.
Q. — It was a note signed bjr Mary Stid’s husband, was it? A. — 

William Stid.
Q. —- Were there any other names on the note that you remember ? 

A. — I think not.
Q. — Do you know how old the note was at that time? A. — I 

could not say ; but it was some few years.
Q. — It was given before his death, of course, and before she was 

put under guardianship as an insane person, was it not? A. — Yes.
Q. — And this note was presented to you for payment? A. —■ Yes, 

sir,
Q. — As the guardian of Mrs. Stid? Yes, sir.
Q. — There was no suit brought upon the note, was there? A. — 

None brought, but threatened.
Q. — Was a suit ever brought upon that note? A . — The note 

was settled for about half its face. Mr. Day settled it.
Q. — Do you know whether or not any administration had ever 

been taken out on the estate of this deceased Mr. Stid? A .— 
There had been none.

The Chairman. Mr. Burdett, of course I don’t want to interfere 
with 3'our cross-examination ; but I don’t see how this is material.

Mr. B urdett. — I can explain it, sir.
The Chairman. — If you say that it is, I will accept your word for 

it.
Mr. B urdett. I have endeavored so far to show that this was 

something in which Mr. Gifford, as guardian of Mary Stid, had no 
interest whatever; and that whatever was done was done because 
there was danger of an application for the appointment of an admin
istrator upon the estate of the deceased man, and thus indirectly the 
property belonging to the insane person be brought in jeopardy to 
some extent, and expenses of administrator incurred into the bargain.

The Chairman. You may proceed.
Q. — He left no will, did he? A. — No.
Q. — Before letters of guardianship were granted to you on the 

estate of Mary Stid, had you not been acting as her agent for a great 
many years? A . — I had not, sir.

Q. — For any length of time before that? A . — No: I had not 
been acting for her.

Q. ■— Had you not advised her in relation to her business affairs? 
A. — She became insane before her husband was buried.

Q. — Mr. Gifford, please state your recollection, as far as possible, 
in answer to this question : whether or not the note to which you 
have already referred was not presented for payment before Mary 
Stid was put under guardianship as an insane person? A. — It was 
not, sir, — a little afterwards.
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Q. — You are clear upon that ? A. — Yes.
Q. — How long had Mary Stid been under guardianship at the 

time that this note was presented for payment? A. — I don’t recol
lect, sir.

Q. — Well, give us some idea. A . — Well, it might be two years.
Q. — How many times during that two 3̂ ears had you been before 

Judge Day in his official capacity-, you acting as the guardian of Mary 
Stid? A . — I don’t remember whether I was there at all or not 
before, —if at all, not but once.

Q. — Have you got the receipt for that settlement with you? A.
— No, I have not: I didn’t know what I was called here for, and so 
I didn’t bring any papers.

Q. (By Mr. W a d l e ig h . ) — Mr. Gifford, did Judge Day under
stand that jmu were acting as guardian? A. — I don’t know.

Q. (By Mr. T h ay er  of the Committee.)— Do j'ou know J. P. 
Johnson? A. —-I do.

Q. — I see in j’our account here that there was $15.50 allowed to 
him. What was that for? A. — I don’t recollect: some bill, I sup
pose.

Q. — He is not an attorney, a lawyer, is he? A . — He is State 
senator here now : he may have some other occupation.

Q. — You have “ crier, $1.” It is all under the same head as attor
ney’s fees: “ attorney’s fees, $30 ; J . P. Johnson, $15.50 ; crier, $1,
— making $46.50.’’ What was the “ crier” dollar for? A. — I 
don’t recollect now, it was so long ago. Oh ! I do remember: the 
property I had sold at auction I had cried in Provincetown.

Q. — Do I understand you to say that this Mary Stid was the only 
heir to her husband’s estate ? A. — She was.

Q. — There were no children? A. —- No children.
Q. (By Mr. H arriman.) — Mr. J. P. Johnson is an auctioneer in 

Provincetown, is he not? A. ■—-Yes, sir.
Q. — If you had had an auction, Mr. Gifford, whom would you 

employ? A. — I recollect, I would employ Mr. Johnson.
Q. (By the Chairman.) — Did j’ou know Judge Day before you 

were appointed guardian? A. — Oh, yes, sir !
Q. — How long had you known him before that? A. — Many 

years : I could not say.
Q. — Did you go to court yourself when you were appointed guar

dian? A . — I did.
NOBLE P. SWIFT. S w o rn .

Q. — (By Mr. Harriman.) Do you remember one Emily Harri
son having a suit against you? A. — Yes, sir.

Q. — Who was your counsel in that suit? A. — Joseph M. Day.
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Q. — W hat was the result of that suit? A. — I got beat.
Q. — Do you remember in what year it was ? A. — No, sir.
Q. — Do you remember what season of the y'ear the trial was? A. 

— Well, the courts held there spring and fall.
Q. — Do you remember whether it was the spring or the fall term? 

A. —A guess it was both.
Q. — The trial was in both terms? A. — It went through two 

courts.
Q. — By two courts you mean one trial in the superior court and 

one in the supreme court? A. — Well, they were both of one kind: 
the jury disagreed the first time.

Q.— Then you had another trial in the superior court, and got 
beat? A . —Yes, sir.

Q.— Then, the case was next carried to the supreme judicial 
courts on exceptions? A. — I suppose it was.

Q.— When did you learn that the case was decided ultimately 
against you? from whom did you learn that? A. — Joseph M. Day.

Q. — Whether or not 3'ou paid Judge Day for his services to you 
in that suit? A. — Yes, sir, I paid him.

Q. — How long was it before you paid him that the suit was de
cided against you ? A. — Not yen' long.

Q. — How long should y'ou think? A . — I should think that I 
paid him when he told me that the exceptions were overruled, and 
he could not carry the case any farther.

Q. — Was any thing said about your going into insolvenc3’ at that 
time as an effect of the verdict?

Mr. T hompson. I object to any' such communication as that, or 
any' such way of putting the question.

Mr. Harriman. Do you object to the form of my question or to 
the substance?

Mr. T hompson. I object to both.
Mr. W adleigii. What is the ground of the objection to that ques

tion, whether or not any thing was said between them at that time 
in regard to his going into insolvency?

The Chairman. We admit the question.
W itness. There wasn’t any thing said.
Q. — Was there at any subsequent interview between you and 

Judge Day? A. —■ There was not.
Q. —■ When did you make up your mind to go into insolvency?
Mr. T hompson. I submit that that is wholly immaterial when he 

made up his mind to. When the proceedings were instituted is 
enough, if any' thing. I object to that on the ground that it cannot 
affect these respondents.

Mr. W adi.kigh. But it may have a bearing on some other testi
mony so that it becomes material.



1882.] SENATE — No. 150. 127
The Ch a ir m a n . I think, unless the question can be brought for

ward in a better way, I shall rule it out at present.
Mr. II akriman . If it please your honor, the question I had in 

ray mind was on the matters of voiding a discharge. If your under
standing is, that this book of last year’s testimony is in, Judge Day 
testified last \ ear that he received his pay after the exceptions were 
overruled, which was Oct. 22, 1SGG, and before the petition was filed, 
which was March 21, 1807, lacking five months and a day between 
those two dates. Somewhere between those two dates he states that 
he received his pay from Noble P. Swift. Now, the statute upon 
that question of discharge is this : —•

“ A discharge shall not be granted or valid if the debtor has wilfully sworn 
falsely as to any material fact in the course of the proceedings, or if he lias 
fraudulently concealed any part of his estate, or effects, or any books, or writ
ings relating thereto; or if, being insolvent, and having reasonable and suffi
cient cause to believe himself so, he has, within one year next before filing of 
a petition by or against him, paid or secured, either directly or indirectly, in 
whole or in part, any borrowed money, or pre-existing debt, or any liability of 
his or for him ” (1860, chap. 118, sect. 87).

The Chairman. That would simply go to show that you may ask 
him when he knew he was insolvent.

Mr. Harkiman. That was the question I was asking.
The Chairman. You were asking him when he made up his mind 

to go into insolvency.
Mr. Harkiman. That would touch upon the same subject. Of 

course I will take the Chairman’s ruling.
Q- — Mr. Swift, when were you satisfied in your mind that you 

were insolvent?
Mr. Thompson. I don’t see how that can be material.
The Chairman. Ask him the question when he knew he was in

solvent.
Q- — When did you know that you had become insolvent, or had 

reasonable cause to know you were insolvent?
The Chairman. I will admit that.
Mr. Thompson. If the Committee will pardon me a moment, as 

this is a matter of some importance as to the mode of proceeding, 
what this man knew can in no way affect Judge Day.

The Chairman. We will look out for that, sir. Unless it is 
brought to Judge Day’s knowledge in some way, it shall not affect 
him any.

Mr. Thompson. I presume that is the case, but I certainly do not 
care to have it put in.

The Chairman. We cannot presume in advance what the counsel 
is going to prove.
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Mr. B o r d e t t . He has already testified to the fact that he said 

nothing to Judge Day about his insolvency, either at the time inquired 
•of, or at any subsequent time. That would seem to make the matter 
immaterial.

The C h a ir m a n . I can only say, that, unless they connect his 
knowledge in some way with Judge Day’s knowledge of the fact, it 
cannot affect Judge Day.

Q. — Will you please answer my question. Mr. Swift? When did 
you know you were insolvent, or had reasonable cause to know that 
you had become insolvent? A. —-I can’t tell y7ou that.

Q■ — How near to the time, if you can tell, when you learned that 
the verdict was against you, and that the exceptions had been over
ruled ? A. — I have no recollection of it at all.

Q. — How long before you filed your petition ? A. — I don’t know 
any thing about it.

Q- — Haven’t you any recollection about it? A. —- None at all.
Q. — Have you any recollection as to whether the matter was men

tioned between Judge Day7 and yourself?
M r .  B u r d e t t . He s a i d  t w i c e  t h a t  h e  h a d  n o t .
M r .  I I a r r i m a n . I  w a n t  t o  s e e  w h e t h e r  h i s  s t a t e m e n t  i s  f r o m  r e c o l 

l e c t i o n ,  o r  w h e t h e r  h e  k n o w s .
Mr. T hompson. He said he had no recollection of it. He cannot 

know except from his recollection, I suppose.
Q. — Have you any recollection upon the subject? A  — What 

subject are you asking about?
Q. ■— As to whether or not the question of your insolvency was 

mentioned between Judge Day and yourself. A. — I don’t think that 
it was ever mentioned.

Q. (By7 the Chairman.) — Who acted as your counsel in present
ing your petition for insolvency? A. — Sawyer was his last name:
I don’t know his first name.

Q. — How came you to go to this man Sawyer?
Mr. T hompson. I object to that.
The Chairman. I don’t see how that is material.
Mr. IIarriman. Unless it should appear that he was recommended 

by Judge Day7.
The Chairman. You can ask him when he went.
Q. — When was it you first saw Mr. Sawyer? A. — Well, I can’t 

tell. I suppose it must be about that time,— between those two 
courts : I have no recollection.

Q .— Did Mr. Sawyer ever appear before the court of insolvency 
for you in person ? A. — He did not.

Q. — Did he do any7 thing more than to draw up your petition for 
you ? A. — Yes : he charged me a good bill.
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Q.—Yon say that he was present at none of the hearings before 

the court of insolvency? A. — No, sir : he did not.
Q . (By the Chairman.) — Were you present yourself at these 

hearings before the court of insolvency? A. — I was.
Q. — At all of them? A . — Every time, so far as I  know.
Q. — Who presented the petition, — Mr. Sawyer or yourself? 

A. —I have no recollection about that.
Q. — Who paid a deposit-fee of forty7 dollars to the register when 

your petition was filed? A. — Well, I  think that was William Swift.
Q. — That was your brother ? A. — That is my father : I have a 

brother of that name too.
Cross-Examination.

Q. (By7 Mr. Burdett.) ■—Isn’t it true, that, shortly after the termi
nation of Miss Harrison’s suit against y7ou, you and Judge Day were 
not on speaking terms with each other, and haven’t been since, — no 
matter what the reason was,— isn’t it true? A . — I don’t know why 
we were not on speaking terms as much as anybody7, — well enough, 
good enough.

Q. — Do you remember having any conversations with Judge Day? 
and, if so, how many, after the termination of this suit of Miss Har
rison against you, or after you paid him his fees? A. — Well, there 
may be : I don’t recollect now.

AMBROSE N. DOANE. Sworn.
Q. (By Mr. H arriman.) — You were appointed administrator of 

the estate of Joseph C. Lawrence? A. — I was.
The Chairman. What papers do y7ou put in ?
Mr. Harriman. I put in the decree appointing him of the date of 

Aug. 3, 1875, and the bond approved the same day; also an account 
bearing date of approval of Dec. 11, 1877. Under date of April 10, 
1876, I find this in the account: “ Paid Joseph M. Day, Esq., for 
legal advice to account, J. C. L., $25.”

Q. — Did you pay Judge Day twenty7-five dollars ? A. — I did, sir.
Q. —Have you the voucher for that? A . — I believe I have.
Q. — That was the receipt that you received from him ? A. — Yes, 

sir, it was.
Q. — Had there been a suit in the superior court against Joseph 

C. Lawrence by one Joseph O. Baker? A . — I  believe there had, 
sir.

Q. — Do you remember when that suit was settled ? A. — I think 
it was settled after Capt. Lawrence died.

Q. —Under whose advice was it settled? Who was counsel for
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Joseph C. Lawrence in that suit? A .— I think JudgeU ay was 
counsel for Capt. Lawrence.
' Q. — You settled the suit, did you not? you paid the money? 

A.-—I did.
Q. — It was a suit in which he was counsel for Joseph C. Lawrence 

against Joseph O. Baker? A. — I  think it was.
Q. — Under whose advice did you settle the suit? A. —I don’t 

know as I can really answer that question.
Q.— The amount of money involved in that suit was the same as 

in the charge here of Oct. 2, “ Joseph O. Baker, $97.74” ? A. — I 
think it rvas : yes, sir.

Q .— Whether you settled it on your own motion, or under the 
advice of counsel? A .—-Well, my impression is —

Mr. T hom pson . I object to that, if he hasn’t any recollection 
about i t : if he has, he can state it.

The Chairman. State as nearly as you recollect the circumstances 
under which you settled it.

W itness. It is my opinion, sir, that it was under my own sugges- 
gestion, that I proposed to effect this settlement.

Q. —■ Do you remember whether or not you consulted Judge Day 
in the matter?

Mr. T hompson. N ow, Mr. Chairman, I  object; because this is a 
repetition, and it seems unnecessary and superfluous to go over the 
same matter so many times.

The Chairman. I don’t care to have it argued : I think the coun
sel, following the usual way of getting at the recollection of a wit
ness, after he has exhausted that, has a right to call Ms attention to 
some particular matter.

Mr. H arriman. That was just what I was proceeding to do, Mr. 
Chairman.

Q. — Will you state whether or not you consulted Judge Day with 
regard to the settlement of this case? A . — I may, and I may not: 
I  don’t remember.

Q. ■—■ Did you inquire of Judge Day what service he had rendered 
to charge twenty-five dollars for? A. — I did at the time of settle
ment : yes, sir.

Q. — What was it for ? A. — It was for — If you will allow me to 
state, I think there was another suit in which Judge Day was coun
sel for Capt. Lawrence besides this ; and I am not positive now — I 
won’t say but that ivas a receipt in .full for all dues and demands 
against the estate in the case of Baker and the case of his wife. I 
am not positive on that.

Q. — Whether or not you took anj7 pains to find out what the hill 
was for that you were paying the judge? A. — I remember of asking
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him; but I think it was on account of Mr. Baker’s. There was 
another suit, though.

Q.—- Do you know what services he rendered in the Baker suit? 
A. — I don’t know, sir.

Q. — Did you receive any bill for services other than that receipt 
you show there from Judge Dayq or any claim against the estate? 
A. — I did not.

Q. — Do you know at what time the case of Joseph O. Baker 
against Joseph C. Lawrence was settled? what term of court? A. —  
I don’t think the case was ever tried : 1  think it was taken from the 
courts.

Q. — I mean, when it was settled on the records of the court, — at 
what time was the entry made? A. — I don’t know, sir.

Q.— Do you know what services Judge Day performed in that 
suit? A. — I think the case was entered in court, and Judge Day 
answered for Capt. Lawrence.

Q. — Are you sure that he filed even an answer, — any thing more 
than enter an appearance? A . — I am not.

Mr. Buroett. I s the object of your question to show that Judge 
Day’s charge was unfair?

Mr. Harriman. I  should say it was unfair if all he did was to 
enter an appearance.

Mr. Chairman. The simple question, it seems to me, Mr. Harri
man, for you to present to the Committee here, is, whether this bill is 
for services rendered occasionally' before this man was appointed 
administrator, or whether the whole or any part of the charges were 
for services rendered after this man was appointed administrator.

Mr. Harriman. I shall have to produce the records by summon
ing the clerk of the superior court before the hearing is through. I 
am trying to do with this witness all I  can to refresh his recollec
tion.

Q. — I wish to ask j’ou if jtou did not testify in Judge Day’s favor 
last year upon the hearing? A. — I did.

The Chairman. Do you put in this receipt, Mr. Harriman?
Mr. H arriman. — Yes, sir, for what it is worth.
[The following voucher was then put in.]

COMMONWEALTH OF MASSACHUSETTS.
Barnstable, ss.

In the Superior Court of the term thereof begun and holden at Barnstable 
in and for the county of Barnstable, on the first Tuesday of April, A.D. 1876, 
to wit, on the tenth day of April during said term, Ambrose N. Doane paid me 
twenty-five dollars in full of all demands against the estate of Joseph C. Law
rence.

J. M. DAY.
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Q- (By the Chairman.) — Do you recollect, Mr. Witness, whether 

or not any part of this bill was for services or advice for you or to 
you as administrator? A. — I do no t: no, sir.

Q. — You don’t recollect? A. — I don’t recollect.
Q■ — You can’t say they were or they were not? A. — I cannot: 

no, sir.
Q. (By a member of the Committee.) — Was any statement or bill 

presented showing that services were rendered to Mr. Lawrence in 
his life-time by Judge Day? A. — I  knew the fact: I  knew that 
Judge Day was his counsel.

Q. (By the Chairman.) — Did you go to him for advice in regard 
to the settlement of the estate after you were appointed administra
tor? A .—- 1 did: yes, sir.

Q. (By Mr. H ill of the Committee.) — How many times did you 
go to him ? A . — It might have been once or twice : I don’t remem
ber exactly. I t was some time ago, and I have not refreshed my 
memory.

Q. — Where did you go then, to his office or to the court-room? 
A . — I went to his office.

Q. — Did you go before or after this receipt was given ? A. — 
I  can’t say : I don’t remember how soon after that the business was 
settled up.

Q. (By Mr. T hayer of the Committee.) — I  find you have charged 
here, Mr. Doane, in jTour first and final account, under date of April 
10, 1876, “ Paid Joseph M. Day, Esq., for legal advice, account J . 
C. L .” Would you have charged that in that way had Mr. Day 
made that charge directly to you as administrator of the estate? A. 
— I don’t think 1  should.

Q. (By the Chairman. ) — Who prepared the account? A .— I 
prepared the account, sir.

Mr. B ordett. I wish the Committee to notice that the expression 
is “ legal advice,” not “ services.”

Q. (By Mr. Wadleigh.) — I understood you to testify this, Mr. 
Doane, that you knew of no services he rendered the estate of the de
ceased except to appear in court in this case of Baker’s? A. — That 
is so. Excuse me : there was another case. I would not say this 
•was for th a t; but I am sure it was for Baker’s.

Q. — Didn’t you state that your recollection was that it was for 
the Baker case ? A. — I think it is : yes, sir.

Q. — I understood you to say just now that you knew of nothing 
that he did in that case except to appear in court ?

Mr. Burdett objected.
The Chairman. What is the question?
Mr. W adleigh. The question is, whether he knew of an}7 ser

vices rendered in the Baker suit, except simply appearing in court.
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Mr. T hompson. I object to that on the same ground that I  did 

before. If we have got clown to that, — to trying the size of Judge 
Day’s bill —

Mr. Wadleigh. We are trying no such thing, Mr. Chairman. 
In all cases where a fact is in issue, circumstances tending to prove 
the probability of one theory or the other are admissible ; and that is 
just this case. I am astonished that anybody should object to that 
question.

Q. — Now, do you know of any services being performed by Judge 
Day in the Baker case, to which this receipt refers, as you say, ex
cept simply appearing in court?

Mr. T hompson. We object, because there is nothing which appears 
here to show that the witness had charge of it. I t was his intestate’s 
matter, and whatever services he rendered were rendered to his intes
tate. He certainly cannot have any knowledge about that matter. 
And to undertake to base an argument upon a fact such as he intends 
to draw in here, I submit is unfair : such an argument is entitled to 
no consideration, and it is wholly immaterial whether he knows or 
not. He didn’t act for the intestate in this matter; and I don’t 
know how he can have any knowledge about the matter except what 
he learned from Judge Day, or what he learned from his personal 
connection with these suits.

Mr. Wadleigh. Suppose he learned it from Judge D ay,— does 
my brother Thompson say it is not admissible ?

Mr. Thompson. Any conversation that he had with Judge Day 
about what it is for, you have gone over, I understand, fully.

Mr. W adleigh. I have not gone through with it. It may seem 
so to you ; but it doesn’t seem so to me.

The Chairman. The opinion of the majority of the Committee 
seems to be that the question may be asked.

[Question repeated.]
Witness. If I could just state a little circumstance before this 

that is connected with this case, I could show it.
The Chairman. Suppose you answer the question first, and then 

make a statement afterwards.
A. — I cannot say that I did directly.
Mr. AVadleigh. N ow you can give any explanation you desire.
Witness. I wanted merely to say that Capt. Lawrence was away 

when this bill was contracted ; and, when he came home and found 
it out, he was somewhat perplexed about it, and refused to pay the 
bill. He was sued ; and he consulted Judge Day, and he acted as 
counsel for him. I knew this fact right upon th a t: just before this 
came to trial, I think, Capt. Lawrence died ; and, knowing these 
facts, and being satisfied in my mind that the bill was a proper one 
to be paid, I advised its payment.
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Q. — Did you have any attornej’ in connection with your settling 

up the estate of Capt. Lawrence? A. — I think at the last, the very 
closing up of it, Mr. Harriman assisted me just a few moments, — 
no advice as I know of, particularly.

Q. — You had no assistance at all? A. — None at all.
Q. — You say Judge Day advised you about the matter? A. — I 

don’t understand that I said so.
Q. — Did you talk with him about matters? A . — If any ques

tion came up where I was in doubt how to dispose of it, — that is, iu 
relation to probate affairs,'— I asked his opinion as judge of probate, 
not as counsel.

Q. — You took his advice about the matter? A .— Yes, sir: for 
instance, paying out money, or any thing like that, and how to charge 
it.

Q. — He gave you no bill of items? A. — No, sir, none at all.
Q. — Did he furnish you with any account except the receipt which 

you have produced? A. — Nothing.
Q.— When did you pay him, — after the estate was settled? A. 

Before the estate was settled.
Q.— During the settlement of the estate? A .— During the set

tlement of the estate : yes, sir.
Cross-Examination.

Q. (By Mr. Burdett.) — I want, to ask you one or two questions 
only. You being the administrator of this estate, when a matter 
came up in relation to the estate, as to what you should do, you went 
to Judge Day as the judge of probate, did you not? A .— Yes, sir.

Q. — And not as counsel in any sense? A .— No, sir: I didn’t 
suppose he acted as counsel.

Q. — And, if you have had experience in settling estates in other 
counties, can you state what has been the practice?

Mr. Wadleigh objected, and the question was withdrawn.
Q. — You had no charge, Mr. Doane, of the Baker cases, so 

called, against Mr. Lawrence, had you? A . — No, sir: they were 
not in my hands at all.

Q. — You knew nothing more about the amount of services ren
dered, or what was done or what was not done, than any other out
sider would be apt to know about some other person’s lawsuit, did 
you? A. — Yes, I think I did, from the fact that I was somewhat 
connected with Capt. Lawrence in business, and a little conversant 
with his affairs.

Q.— But do you pretend to know all that was done? A .—No, 
sir, I do not.

Q. — But did you have, in any way, directly or indirectly, any 
charge of those cases? A. — I did not.
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Q. — There were two of them, were there not? A. — Yes, sir.
Q. (By a member of the Committee.)— Two Baker cases? A .

— No, sir: two cases. One was the Baker case, and the other was 
in relation to some disagreement between himself and his wife.
—Q. (By Mr. Bukdett.) — You reside at Harwichport, do you not? 
A .— Yes, sir.
, Q. — You are a merchant in that place ? Q. — I am : yes, sir.

Q. (By Mr. H arriman. ) —-This matter between himself and his 
Wife was a long time before he died, and before this Baker suit was 
brought? A. — I am not positive about that.

Q. — Do you know any thing about it except by hearsay? A . — 
Oh, yes ! I was somewhat conversant with it.

Q. — Were 3’ou present at the trial? A . — Never.
• Q. — Do you know when the trial took place ? A. — I do not.

Q .  (By Mr. Burdett. ) —T forgot one question : whether the pro
bate office and Judge Day’s office are not synonymous terms? A.
— I can’t answer that question.

Q. — Don’t you always find Judge Day either at his office or at the 
probate office in Barnstable when he is doing business? A . — I 
think I do.

Q. — Do jmu know of any other office that Judge Day has ? A. — 
I do not.

Q. (By Mr. Harriman.) — Don’t you know that Judge Day has a 
private office just before you enter the probate office, — a private 
room, I mean, separate from the court-room? A . — I  don’t know 
about it. Yes, I think there is; but I don’t know whether it is a 
private office, or whether it is connected with the probate office.

Q. — It is called the judge’s room, is it not? A. — I can’t sajr. 
I keep clear 'of the court-house as much as I can. I am not very 
well posted on those things.

JAMES A. BURGESS. Sworn.
: Q. (By Mr. Harriman. ) — Where do you live? A. — Middle- 
borough, Plymouth County, Commonwealth of Massachusetts.

Q. — What is your business there? A. — I am a police officer.
Q. — Do you know Judge Day ? A . — I do.
Q. —How long have you known him? A . — I first met him at 

Lynnfield: mv acquaintance with him is slight. I first met him 
when I was there with a squad of boys from Middleborough. We 
went in with the balance that he brought from Barnstable, and made 
a company. I have seen him occasionally since.

Q. (By the Chairman. ) — When was that? A. — It was when 
the Fortieth Regiment was organized to go to the war. I think it 
was August, 1863. I am not positive.
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Q. (By Mr. H arriman.) —You have known him since that time? 

A. — Yes, sir, I have.
Q. — Did yon see him at Middleborough during the last political 

campaign ? A. — I did.
Q. — What time of the day was it that you first saw him ? A. — 

When he left the train in the morning, when he came up to the con
vention, on the fifth day of October, 1880. I t occurred Tuesday of 
the week.

Q. — Did you see him again in the afternoon? A . — I did: I  saw 
him at noontime.

Q. — Did you see him later? A. — I saw him later.
Q. — What was his condition at that time?
Mr. Bdrdett. Wait a moment. We haven’t seen any specifica

tion of this as j7et. We have a little curiosity to know something 
about the lay of the land before we begin to traverse it. We should 
like a specification of this filed, and then we shall make no objection.

Mr. Harriman. May it please the Committee, if you rely upon 
any charge within six years, we shall specify. That was the rule 
that was laid down last year.

Mr. T hompson. N o : that was under the general allegation, and 
you have left that out, and now undertake to specify each particular 
case.

The Chairman. Under what specification do j-ou claim this is 
admissible ?

Mr. Harriman. “ That in 1878, in the cars near Cohasset Nar
rows; in 1879, at Davis’s Hotel in Falmouth; and about 1873, in 
the cars going from Boston to Barnstable; and at other times and 
places, — he was intoxicated under circumstances calculated to bring 
his office into contempt.” Under that general charge, “ other times 
and places,” I understand we can put in any evidence back of six 
years; but, under the rule laid down last year, any act proved to be 
within six years, it was not necessary to specify. That was the rule 
acted on last year.

Mr. T hompson. He must understand perfectly well that they left 
out of this year’s charges the general allegation, and brought in 
special cases. I commented on that at length, and I asked the coun
sel for the petitioners here what those general clauses meant. He 
said they did not mean any thing, —■ that was substantially his an
swer ; and this is a new charge wholly.

The Chairman. The Committee will admit the testimony.
Mr. T hompson. May I ask now, at this stage of the case, be

cause we are certainly proceeding upon something which I had not 
supposed would be the waj7 of proceeding: Are we entitled to speci
fications, or not? If we are not entitled to them, then I should like
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a ruling on the part of the Committee that will determine th a t; but I 
had supposed, all the way along, that we were entitled to specifica
tions. Now, of course, if we are not, the Committee is supreme, and 
I only occupj' the humble position of counsel; and I  certainly do not 
want to say any thing with regard to this matter. But, if it is with
out specifications that we are to be tried here, certainly I would like 
to know it.

The Chairman. I think that the Committee looked at this particu
lar case, Mr. Thompson, without having in view the general rule. 
Of course, you would not claim that the matter could not be admitted 
under that specification ?

Mr. T hompson. Certainly I should, most decidedly; and that it 
would be most unjust after the declaration made here. The prelimi
nary matters were gone into, and I asked distinctly what the meaning 
was of those closing general phrases. The counsel said that they 
meant nothing. Then I asked if we were to answer to the specifica
tions. Yes, he said; and that was the understanding about this 
matter. It is changing the whole nature of the inquiry, and it does 
not stand differently than though no specifications were made at a ll; 
because, if they can put in evidence on general charges, then it is of 
no particular advantage to us that there are any specifications ; and 
the remonstrants are here called upon to answer charges covering 
twenty-three years without specifications. If that is the course of 
procedure, I must submit to i t ; but I cannot do it without objecting 
to it as earnestly as I may be able. These petitioners have had a 
year and a half: if they knew this at the time, then certainly,— I 
won’t say that it was dishonest, but I will saj' it was unfair, to con
ceal it. I say, furthermore, that, if they did know it, they7 should 
have called up the question, and asked for an amendment of the 
specifications, so that we could have had notice, and a chance to 
object. But we are not now in any condition to cross-examine with
out these specifications having been made in advance. This is a 
matter that took place some thirty or forty miles away, and we had 
no intimation in any manner or form that we were to be called upon 
to meet it. All I ask for is fair play. If the Committee think that 
is placing the question in a proper form, I bow to its decision ; but 
I must say that we ought to know in advance something with regard 
to the charges upon which they undertake to remove a faithful and 
efficient officer from the position which he has filled so many years 
with so much credit. And when they abandoned the charge that he 
was guilty of the excessive use of spirituous and intoxicating liquor, 
and came down to specifications, I  supposed that we had a right 
then to have those specifications, — put in for the purpose, as it 
appeared, of preventing the general good character of Judge Day
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from coming in ,— put in this form of pleading for the purpose of 
taking away from us the advantage that we should have from his 
known sobriety and temperate habits. And now they say the}' want 
to put in under that general allegation an}7 testimony that they see 
lit, at any time, without giving us any notice of it, or without filing 
any specification. What were the specifications for ? I don’t know 
what they were for, if they were not to give the remonstrants infor
mation as to what the charges were. If they want to put in the 
general charge of drunkenness, we are ready to meet that at any 
moment. If they wish to go back, they can take their choice now, 
change their pleading, and go back to the original position which 
they took, saying that Judge Day is a man of intemperate habits. 
We are prepared to meet that, — willing to meet it, glad to meet it, 
at any time. And if they put us to our cross-examination, having 
first filed their specifications, we are certainly ready to meet that. 
But, when it comes the last day, it may be that, without any specifi
cations, we shall have witnesses coming in here, just as they have 
undertaken this morning to introduce a witness, without any specifi
cations at all under their general charge. I submit that the counsel 
for the remonstrants, or the remonstrants themselves, have a right 
to know what the order of proceeding is to be. Whatever it may be, 
we will submit to it as best we may, — of course, we are called upon 
to do th a t; and we will manage that as best we can : but we do ask 
to be tried under some general rule, — that is all.

Mr. H arriman. If it would give better satisfaction to the Com
mittee and to the counsel on the other side, we are willing to specify 
this charge and all other charges of drunkenness before we put them 
in, and give them fair notice. This case came to my knowledge last 
Tuesday of this week,— the first I had any knowledge of it was on 
Tuesday ; and we are willing to specify that the examination of this 
witness be postponed to another day, that they can have full oppor
tunity to cross-examine.

Mr. T hompson. If the counsel makes a written motion to amend 
his specifications when it comes up for consideration, I shall certainly 
desire to be heard upon that subject; but I submit that that is the 
only way that the matter can be brought before the Committee con
sistent with any rules of pleading such as have been suggested and 
directed by the Committee in this case.

The Chairman. I don’t understand, Mr. Thompson, how you can 
fairly claim that that is not a specification, — “ at other times and 
places he was intoxicated under circumstances calculated to bring 
his office into contempt.” If Judge Day were indicted or complained 
of for being a common drunkard, I should not have to set out in the 
complaint of the indictment the times and places where.he was drunk.
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I am simply confined to six months. If I can show that he has been 
drunk three times at any place or at any time, my condition will stand 
if the judge finds him guilty. I am not obliged to set out at what 
place he was drunk or what time he was drunk. Now, this is a dis
tinct and particular specification of intoxication —

Mr. Thompson. Covering twenty-one y'ears ; and I supposed the 
length of time was six years —

Mr. Hakriman. Not six years, by any manner of means. He has 
put six years in. He has forgotten about this matter —

The Chairman. Mr. Thompson is right about th a t: there has 
been no rule made with regard to that. But, as I stated in the 
beginning, this particular instance seemed to be so recent, that the 
opinion of the Committee was, that it should be admitted under this 
charge. I do not think the Committee would allow evidence of an 
act of this kind happening many years ago, where it might be diffi
cult for the party to prepare himself, or to find the witnesses, to go 
in. But it did seem to them that this offence being so recent, arid 
coining at this stage of the case where Judge Day would have ample 
opportunity to meet it, it should be allowed to go in.

Mr. Thompson. I want to know' what objections there can be to 
putting in a specification. I understood they were to specify. This 
is the general objection, that we have no specification of it, and no 
notice. It was agreed that those general phrases did not mean any 
thing. We have come here to be tried by specifications ; and I sub
mit it does not change the i-ule whether the period is twenty y'ears or 
five j'ears. The rule is the same, and the rule is always illustrated by 
extreme cases ; and the necessity of the rule is illustrated from the fact 
that it ma3' go back twenty'-three years. I submit that that is a suf
ficient reason why specification of the whole should be put in, that 
we may know w'hen and where the instances which we are to be called 
upon to answer are claimed to have taken place.

The Chairman. I think we will allow this to go in ; and, before our 
next hearing, we will decide upon some general rule. I think myself, 
while it seems to me that the specification here would allow them to 
put in evidence of this kind, still, in the interest of fair play, the 
counsel for the other side should give notice to the remonstrants here 
of any case of this kind.

Mr. Harriman. We are willing to do it at least twenty-four hours 
before we put it in.

Mr. T hompson. Twenty-four hours before y'ou put it in ! I am 
thirty'-three miles away, and Judge Day is called upon to answer here 
at seventy miles away ; and they say they will give us twenty-four 
hours’ notice ! It isn’t time enough for the taking of a deposition.

The Chairman. We will pass upon this hereafter before the next 
hearing. Proceed with this evidence now.
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Mr. T hompson. Will not the Chairman do us the favor to ask 

them to specify the charge before they put in evidence, so that we 
may know what it is, and what we may be called upon to answer?

Mr. W a d l e ig h . I  have been trying to get an opportunity to say 
that I did not know any thing about this, and therefore I could not 
make a specification. The first thing I heard of it was when the wit
ness came upon the stand.

The Chairman. I  think the other side are entitled to what Mr. 
Thompson now suggests, that you put 3'our specification in writing.

Mr. H arkiman. We are willing that the examination of the wit
ness should be postponed if they want it postponed.

Mr. T hompson. We want the specification: we don’t know what 
it is.

[Mr. Wadleigh then moved to amend the sixth specification by 
inserting after “ Cohasset Narrows,” “ At Middleborough, Oct. 5, 
1880.” ]

Mr. W a d l e ig h . Of course we have no objection to giving speci
fications at any time ; and I want to say right here, to my friends on 
the other side, that we shall also ask to amend the first section by 
inserting after the thirteenth item this: “ In 1875, for Thomas H. 
Lawrence.” That has come to our notice only this morning.

Mr. T hompson. I submit, in all fairness, that, before we proceed 
■ with this hearing, — and I am willing to submit to any delay, if it 
is a week, — we ought to have the pleadings arranged.

Mr. W a d l e ig h . They are arranged now : and, if any thing comes 
to our knowledge, we shall ask the Committee for a further amend
ment undoubtedly; because the question here, whether Judge Day’s 
office ought to be declared vacant, is one which concerns the public.

Adjourned to Friday, March 3, at 10.15, at Room 14.
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SIXTH HEARING.
B o o m  14, St a te  H ouse , March 3, 1882. 

T he Committee resumed the hearing at 10.15 a .m ., Senator Jen
nings presiding.

The Chairm a n . Proceed, Mr. Harriman, with your witnesses.

CHAKLES F. GOODSPEED. Sworn.
Direct Examination by Mr. Harriman.

Q. —Your name is Charles F. G-oodspeed? A . — Yes, sir.
Q. —And were you son of Levi L. Goodspeed? A. — I am.
Q. — Your mother’s name is— A . — Mary M. Goodspeed.
Q. — How old are you ? A. — Twentj'-one.
Q. — When were you twenty-one? A. — Last January, I guess.
Q. — What is your business now? A . — Messenger of the Hide 

and Leather Bank.
Q. — In this city? A. —-In Boston : yes, sir.
Q. — Are j'ou acquainted with Judge Dajr? A. — I am.
Q. — Who was your guardian? A . —  Josiah P. Whitman.
Q. — And you had a brother by the name of— A. — George M.
Q. — And his guardian was who ? A. ■— Mary M.
Q. — Did you go to Judge Day with j-our mother at any time about 

selling the property your father left? A. — I did.
Q. — To whom did your mother have a desire of selling the prop

erty? A. ■—To Joseph L. Proctor.
Q. —What did you go to Judge Day about? A . — To get per

mission to sell the property.
Q. — At that time did you or your mother emploj’ Judge Day to 

do any thing by way of making any agreement? A. — We did.
Q. — What was done? A . — The agreement was made between 

my mother, my guardian, and Mr. Proctor.
Q. — Was there more than one agreement made? A . — There 

was : either two made, or one made and then changed. There was a 
change made.

Q. — Is that one of the agreements that were made [handing wit
ness the following paper] ? A. — I should say it was.

Q. — Is that your mother’s signature? A. — It is.
Q. — Whose is the other ? A . — Mr. Proctor’s.
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Q■ — Whose handwriting is that? Is that [indicating on paper] 

your mother’s signature ? A. — It is.
Q■ — Do you know whose handwriting this portion is? A .— I 

shouldn’t want to swear to that.
Mr. IIarriman (after allowing counsel to examine the paper). 

The last part of the paper is admitted to be in the handwriting of 
Judge Day.

Mr. T hompson. Not the last clause of the paper. It is a receipt.
The Chairman. Will you not read what is in Judge Day’s hand

writing?
Mr. IIarriman [reading] : —

“ B a r n s t a b l e , J u ly  10, 1880.
“ I have received of Joseph L. Proctor, in three payments heretofore made, on 

account of the foregoing contract on his part to be performed, the sum of four
teen hundred and twenty-five dollars, on account of his purchase of personal 
and real estate.”

This is signed “ Mary M. Goodspeed, administratrix and guar
dian.”

The Chairman. What necessity is there for having the whole 
paper go in? I don’t know that there is any. I suppose you want 
to show that Judge Day acted as counsel for her. I don’t think it is 
necessaiy for the whole paper to go in.

Q. (By Mr. I I arriman.) — After the paper was executed, did any 
question arise between your mother and Col. Proctor? A. — I should 
sa}' there did.

Q. — And to whom did j’ou go for advice in relation to this ques
tion? A . — To Judge Day.

Q. — How long did Judge Day continue j’our counsel?
Mr. T hompson. I object. [Objection sustained.]
Q. — What were the questions that arose between you and Col. 

Proctor in the first instance with regard to this agreement? A .— 
As near as I can recollect, the first instance arose when he claimed 
that we ought to pay him for property that we sold before he heard 
of the place, that he bought the property just as my father left it.

Q. — Anj- other question arise? A. — I think he claimed pay for 
some property that he said had been sold since he bought it.

Q. — Any other question arise? A. — There might have been : I 
don’t recollect.

Q. — Any question in regard to deeds, whether warranty deed or 
quitclaim? A. — There was.

Q. — Well? A. — He wanted a warranty deed.
Q. — Anj7 thing said about the examination of title? A. — There 

was. lie wanted us to hunt up the title.
Q. — To whom did you go then ?
Mr. T hompson. I object. [Objection sustained.]
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Q. — Did you go to anybody with reference to this question? 

A. — Yes, sir.
Q. — To whom ? A. — Judge Day.
Q. — What did Judge Day say with reference to this question?
Mr. T hompson. I object, Mr. Chairman, to his leading the wit

ness.
Q. (By Mr. H arriman.) — Tell what took place. A. — We asked 

him, of course, if we were bound to give a warrant}’’ deed. He said 
we were not. He said he never heard of one being given by admin
istrators or guardians.

Q. — Any thing said to Judge Day about an abstract of the title? 
A. — I think so.

Q. — What? A. — I think we asked him if we were bound to do 
that.

Q. — What did he say? A. — He said we were not; that he 
should look up his own title if he wanted to see whether it was right 
or not.

Q. — Was Col. Proctor present at any of those interviews? A. — 
I think he was.

Q. — Do you remember any thing that Judge Day said to Proctor 
about the title? A. — I think he said it was perfectly right: there 
would be no risk in taking a guardian’s deed.

Q. — Whether or not Judge Day gave you any advice in regard 
to making any tender to Col. Proctor? A. — He did.

Q. — What advice? A. — He told us to tender our deeds to him 
in the proper form.

Q. — Did you do so ? A. — WTe did.
Q. — Did Col. Proctor receive them at once? A. — He did not.
Q. — Did you see Judge Day again ? A. — I think we did.
Q. — What did he tell you ? A. — To tender them again.
Q. — Did you do so? A . —-I think we tendered them to him 

twice.
Q. — Are there matters now in dispute between Col. Proctor and 

your mother growing out of this agreement? A. — There are.
Mr. T hompson. I object.
Q. (By Mr. H arriman. ) — When did Judge Day cease to be 

counsel —
Mr. T hompson. I object again.
Q. (B3- Mr. Harriman.) — When did Judge Day cease to give you 

any advice in reference to the matters of agreement?
Mr. T hompson. I object to that too.
The Chairman. The question as to when he ceased to give him 

advice, I shall admit.
W itness. I think the last time when we received any advice —
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Q- — Were you present? A .— I was present,—-was in the last 

part of January or February a year ago last January or February.
Q■ — Whether or not it was after proceedings had been commenced 

against Judge Day last winter?
Mr. B ordett. We will figure that up ourselves.
Q. (By Mr. H aiiriman.) — Will you look at this paper? A . —I 

recognize it.
Q. — From whom did you receive that? A. — Judge Day.
Mr. Harriman. I will read this right here : —

“  B a r n s t a b l e , Oct. 21, 1880.
“ Received of Charles F. Goodspeed, fifty dollars in full of all demands to 

date. “ J. M. DAY.”
Whether or not Judge Daj' performed any business for you except in 
behalf of your mother as administratrix and guardian? A. — Well, 
he performed— I had an interest in the property, and he performed 
it for myself, my brother, and my mother, altogether, the whole thing. 
We were all alike interested.

Q. — You had no capacity to act, being a minor? A. ■— No, sir.
Q. (By the Chairman. ) — Was it all in regard to the estate? 

A . — Yes, sir.
Q. (Bj- Mr. Harriman.) — Did you have any conference with him 

except on that business with Col. Proctor? A. —Not to my knowl
edge. If he did any service for me, I don’t know it.

Q. ■— What was it Judge Day said to you the last of January, the 
date when you said he was notified that he could no longer be coun
sel? A. — I think the question I asked him was, whether Proctor 
had any right to cut a large amount of wood on the premises before 
the interest had been paid on the mortgage ; and he said, provided the 
securities were not injured, he thought he had the right.

Q. — Now, whether or not you discharged Judge Day as counsel, 
or he notified you that he could act as counsel no longer?

Mr. T hompson. I object.
Q. (By Mr. H arriman.) — Who terminated the relations between 

you and Judge Day? Whether it was your own notion, or he noti
fied you ?

Mr. T hompson. State what took place.
W itness. I think he said that he didn’t care to have any thing 

more to do with the affair.
Q. — Did he say any thing else at the time? A. — He said he was 

being hunted down, and persecuted, or something to that effect, and 
didn’t care to have any thing more to do with the matter. I cannot 
give his exact language.

Q. — That was the last of January? A. — Or first of February.
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Q. — Of last year? A . — Yes, sir: I say that was the last inter

view. We had another interview later, when the mortgagor refused 
to do what he should do, and I said to proceed under his order.

Q . (By Mr. H ill. ) — Were any of these conferences with Judge 
Day after your mother was appointed administratrix and guardian ? 
A. — They were.

Q. — And you had no conference with him before that time? A.
— No, sir: not in relation to this estate. We had in relation to 
some question as judge of probate : nothing to do in relation to this 
estate.

Q. (By Mr. T hompson.) — What was that conference about? A.
— We had some bank-books, and didn’t know exactly how they were 
to be divided ; and we asked him upon that. That was all.

Q. (By the Chairman. ) — Mr. Goodspeed, did you pay that bill 
yourself? A. — I did.

Q. — Was it for service to you, for advice that you had received 
alone, or advice to 3’ou and others? A . — Advice to myself and 
others, as I understood it.

Q. — Do you know of any other payment having been made by 
your mother or guardian outside of this ? A. — No, sir.

Cross-Examination.
Q .  (By Mr. B urdett.) — Mr. Goodspeed, you were not a guar

dian or administrator? A. — No, sir.
Q. —You were one of the minors under guardianship? A. — Yes, 

sir.
Q. — There was a good deal of difficult}’, wasn’t there, of various 

kinds, between you and Mr. Proctor? A. — Yes, sir.
Q. — Didn’t he threaten you with criminal proceedings on account 

of getting rnonej' under false pretences? A. —-He did.
Q. — And .you took advice of Judge Day ? A. — I did.
Q. — Then, didn’t you consult Judge Day in relation to your rights 

in certain real estate? A. — I think so : I couldn’t be positive.
Q. — And didn’t 3’ou consult him in regard to certain insurance 

matters in which you were interested? A .  — Yes, sir.
Q. — Well, now, Mr. Goodspeed, didn’t }’ou take a good deal of 

advice from Judge Day in relation to your own personal affairs? A.
— Yes, sir, to m3' affairs.

Q. — What did }’ou sa}’, Mr. Goodspeed? A. — I did.
Q. — He says he did. A. — That is, the advice was given to me 

instead of m}’ guardian: it was all the same thing.
Q. — Your guardian didn’t go to him? A . — No, sir.
Q. — You went personally? A. — Yes, sir.
Q. — Now, do you yerpember during these conferences between
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yourself, Mr. Proctor, and your mother, whether Judge Day didn’t at 
certain times say that he wished parties would emploj7 counsel to 
attend to these matters without annoying him? A. — He did.

Q. — More than once? A. — I think he did.
Q•— That is to say, he urged all parties to go and get counsel 

instead of bothering him? A . — I think he did, towards the last of 
it, when the annoyance became too great to bear.

Q. — It was annoying, then? A. — I should say it was.
Q. — Yrou went to him first because he was judge of probate? A. 

— Yes, sir.
Q. — You went with your troubles as a ward? A. — Yes, sir.
Q. — Saying that this man Proctor was trying to wrong you and 

the estate? A . — Yes, sir.
Q. — And you understood that Judge Daj' stood between 3-ou and 

this man Proctor? A. — Yes, sir.
Q.— Now, do you know of any thing paid by your mother or 

guardian to Judge Day for services rendered at that time? A. — No, 
sir, I do not.

Q. — You say you saw Judge Day at any other times than during 
those conferences? A. — I think I did.

Q. — About your own affairs? A. — About the affairs of the es
tate : they were all in common.

Q. — Of course j'our affairs grew out of the estate? A .— Cer
tainly : they had their origin there.

Q. — IIow many times did 3’ou go to Judge Day’s house? A . — 
I don’t remember.

Q. — You went several times? A. — I think I did.
Q. — And talked with him about these matters? A. — Yes, sir.
Q.— Now, Mr. Goodspeed, during one or more of these conferences, 

in which Judge Day, as you understood it, was shielding 3'ourself and 
mother from that man Proctor, didn’t Proctor make some suggestion 
about Judge Day acting as counsel in the case, and didn’t Judge Day 
say, “ I am doing precisely what I should do for every widow and 
orphan who comes to me, and has no other assistance? ” A. —That 
is true. He said it in the strongest of terms.

Q. — Did he sa3' it more than once? A. — I don’t remember 
about that.

Q. — You didn’t have any other counsel, did you ? A. — No other: 
we went to other buyers for advice, but had no other regular coun
sel.

Q. — Did you ever tell Judge Day that 3’ou had any advice from 
other law3Ters ? A. — I did.

Q. — Whom did 3'ou mention? A. — Everett Robinson of Middle- 
borough, and Mr. Dickenson of Boston.
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Q. — That was toward the end of these interviews, was it? A . — 

Dickenson was.
Q. — Now, this man Proctor wanted your mother to give a war

ranty deed? A. — He did.
Q. — And you went to Judge Day, and asked him whether, as ad

ministratrix, she was bound to give it, and he said no, he had never 
heard of such a thing? A. — He did.

Q. — And then he wanted j'our side of the controversy to look the 
title up for him? A. — Proctor did.

Q. — And then Judge Day told you no, that he must look up his 
own title? A. — Yes, sir.

Q. — Do you remember, Mr. Goodspeed, the circumstances under 
which Judge Day wrote this receipt to be signed by your mother as 
administratrix and guardian, dated July 10, 1880? A. — I think 
this was done, or rather written, at the time when the last paj’ment 
was made and agreements finally signed.

Q. — See if you recall these circumstances: that one day before 
these agreements that you speak of were consummated and signed, 
Mr. Proctor had to leave on the half-past two o’clock train, and had 
but a short time left? A . — Yes.

Q. — And whether or not you did not go to Judge Day, and ask 
him to make a receipt that would simply fix and bind the matter 
until it was finally fixed on Mr. Proctor’s return ? A. — We did.

Q. — And he drew up this receipt, and it was signed, and subse
quently the agreement was consummated? A . — Yes, sir.

Q. — So that it was a mere matter of convenience for all parties? 
A. —Yes, sir.

Mr. Burdett. So much for that bugaboo.
Q. (B3f the Chairman. ) —-Did Judge Day have any thing to do 

with the agreement? A. — He said he had got it written. I think 
his son wrote it. I  am not positive.

Q. — Who had charge, if anybody, of making that agreement on 
your behalf ? A. — Nobody else ; nobody else. He was the one we 
looked to, to have it drawn up correctly.

Q. — How came you to pay this money? A. — He asked me for 
it.

Q. — When ? A . — On the date of the receipt.
Q. — Did he state what it was for? A .— I think he asked me if 

I could spare him a little monej-. I asked him how much he wanted, 
and he said $50. I asked him if that paid for every thing; and he 
wrote that receipt, and I paid him the money.

Q. (By Mr. B u rd ett . )  — That was before he stated he wished 
parties would employ counsel and stop bothering him? A . — That 
was afterwards.
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Q. — Which ? A. —• This receipt.
Q-— How long after? A . —-It was in the fall, and I think the 

other was in July or August.
Q. — That is, some months after? A. —-Yes, sir.

Re-direct.
Q. (By Mr. H arriman. ) —-Mr. Goodspeed, Mr. Burdett asked 

you in relation to your consulting Judge Day about selling some real 
estate. What other real estate was that, — any thing except that 
sold to Col. Proctor by your mother and guardian? A .— None 
other.

Q. —• He spoke to you about consulting Judge Da}' with reference 
to insurance matters. What insurance was that? A . — The insur
ance on the property we sold him.

Q. — This same property? A. — Yes, sir.
Q. — This insurance business was all? nothing about }-ou person

ally? A .— No, sir.
The Chairman. I think it appears clearly enough from the testi

mony of the witness, that whatever business he did was in relation 
to this estate. He so stated, and said it had nothing to do with any 
thing else.

Q. (By Mr. Burdett. ) —-It appears that there was one item that 
he testified about in reference to Proctor’s threat to prosecute — 
A. —-That grew out of the real-estate matter.

Q.— Didn’t that grow out of something that transpired between 
you and Proctor in reference to a contract? A .—- Not the contract, 
but the bargain : it grew out of the whole affair.

Mr. Burdett. I understand that his property and interest arise 
out of his father’s estate, and, of course, what property he had came 
originally from that source ; but it became his finally, and, when he 
was charged with a criminal act, it was not in reference to that 
estate.

Q. (By the Chairman. ) — Has there been any settlement of the 
estate with you as ward? A .—-No, sir.

Q. (By Mr. Harriman. ) — In what you did with Col. Proctor, 
whether }'OU were acting in behalf of yourself, or your mother and 
guardian, as representative? A. — I was acting in behalf of myself 
and mother and guardian. I was acting as her agent; and, of course, 
I was interested in the property myself.

Mr. Thompson objected to this being received, unless it was shown 
that witness had communicated the special fact of his agency to 
Judge Day.

The Chairman. It seems to me that your objection goes to the 
form, rather than the substance. I admit the question.
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Q. (By Mr. H arriman.) — Whether or not you knew, as a minor, 

that you were incapable of making any contract that would be binding 
on yourself ?

Mr. T hompson. I object decidedly to that. [Question ruled out.]
Q. (By Mr. Harriman.) — Whether the indorsement of the pay

ment was made before the paper was signed, or not? whether the 
instrument was executed at the time of the indorsement of that 
paj’ment of money upon it in the handwriting of Judge Day? A . — 
I don’t remember.

Q .  (By Mr. Burdett. ) — Whether you didn’t consult Judge Day 
in reference to your father’s title to certain real estate with which 
Mr. Proctor had no connection, and concerning which Mr. Proctor 
had had no communication with you, and which was situated in 
Sandwich? A . —- 1 don’t remember. 1 might have.

Q- — Was there such property in Sandwich belonging to your 
father at an}’ time? A. — There was, and we had to consult Judge 
Day about it.

Q. — You don’t remember in reference to that title? A . — I do 
not.

Q. — You may have done, and may’ not? A. — Yes, sir.

SAMUEL SNOW. Sworn.
Direct Examination.

Q. (By Mr. Harriman. ) —-Your name is Samuel Snow? A . — 
Samuel Snow.

Q. — And you live where? A. — Hyannis.
Q. — You were a member of the Senate last year? A. — I was.
Q. — Were you acquainted with Levi L. Goodspeed? A. — I was 

well acquainted with him.
Q. — And with his family? A. — I am.
Q. —Whether or not you had any thing to do with the settlement 

of the estate? A. — I have assisted them to the best of my ability.
Q. — Whether you have any knowledge of the affairs growing out 

of the agreement between Mrs. Goodspeed as administratrix and 
guardian, and Mr. Whitman as guardian, and Mr. Proctor? A . — I 
have consulted Judge Day several times, supposing that he was their 
counsel.

Q.—-Did you ever consult him in the presence of Mrs. Goodspeed, 
or Charles, or Col. Proctor? A. — I have with Charles, and I have 
with Mr. Proctor, and I think in the presence of Mrs. Goodspeed.

Q. — Whether you called to see Judge Day and consult with him 
on that matter? A. — I have. Charles came to me with his troubles,
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and Mrs. Goodspeed asked me to help her in settling the estate ; and 
I went to him.

Q. — Did you ask him any questions? A. — I did.
Q.— Can you tell what they were? A. — I took them in short

hand— if I may be allowed to read them. This [showing small 
note-book] is my memorandum-book. I wrote the questions down, 
and then put the answers in afterwards. I have the answers, — part 
of them.

Q. (By the Chairman. ) — Did you put them down there at the 
time? A . —-I did, as he gave them to me.

Q. (By Mr. H arriman.) — What was the first question? A . — 
As I have it here — I wrote it in shorthand — [reading] : —

“ Does it go on interest from the time of tending the deed ? ” — “ No, sir.” — 
“ No.”

“ Can Proctor claim pay of Mrs. Goodspeed ? ” —
Mr. T hompson. I don’t see how this can be competent, Mr. 

Chairman. He cannot put in merely notes, that he wrote at that 
time, as a regular record. He may use them to refresh his memory.

The Chairman. I understood that these were the questions that 
he put to Judge Day, and the answers he received from him.

Witness. That is so.
Mr. T hompson. If this is the case, very well. If the writing 

was merely a jotting down to suggest what was said, or refresh his 
recollection, I should think proper to object to its going in like a full 
record. But if he says those are the questions and answers of Judge 
Day, I shall not object to them.

The Chairman. That is the only ground upon which we admit 
them.

W itness. These are the questions I wrote down from him. I 
live at Hyannis ; and Judge Day lives at Barnstable, five miles away. 
I took these questions down, before going to see him, in order to 
recall what the questions and answers were.

Q. — Did you ask these questions? A. — I did. I put them 
exactly as they are. There [showing book] are the answers I put 
down at the time : —

“ Can Proctor claim pay of Mrs. Goodspeed for the personal effects she took, 
if he backs out of the bargain ? ” A . — “ No.”

“ Can there be an agreement made that will be binding, if the case comes to 
trial in the October term of the court ? ” A. — “ No.”

“ Does the receipt given affect only the personal property, or both'? ”
1 have no answer to that question. Whether he gave an answer, I 

don’t know. There is one other question here that I have no answer 
to. I presume I asked it of him, but there is no answer. Why I
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know that I asked those other questions is because I have written 
the answers down at the time.

The Chairman. Don’t read them unless you recollect that you 
asked them.

Q. (By Mr. Harriman. ) — Those all? A . — One other: “ Can 
Proctor demand an abstract of Mrs. Goodspeed’s real estate before 
accepting the deed ? ” He claimed that he should have an abstract —

Mr. T hompson. I object.
Q. (By Mr. H arriman.) — Did you have any other talk with him 

in regard to the agreement between Mrs. Goodspeed and Proctor, 
growing out of that agreement? A. — I did.

Q. — Did he give you any advice? A . — He did. Mr. Proctor 
refused to stand by the agreement, and take the deeds and pay for 
them as agreed. Judge Day advised me to go and tender Proctor 
the deeds, and stated what to say when 1 tendered them. I took it 
down at the time, what he told me, in order to so state it to Mr. 
Proctor.

Q. (By the Chairman.) — You mean the Goodspeed deeds, the 
administratrix’s deeds, or the guardian’s deeds? State what it was. 
A. — “ Take Mrs. Goodspeed and Mr. Whitman, — that is, Charles’s 
guardian, — either of them, or some one in their behalf, and carry 
the deeds to Mr. Proctor, and say to him that the guardian tenders 
those deeds and rewards of real estate sold, and read it. Deliver the 
deeds to him on payment of the consideration-money ; or, if he does 
not accept the deeds, or settlement is not made within thirty days of 
the last probate court, go and tender the above deeds just the same as 
you did before.”

Q .  (By Mr. H arriman.) — Did you do this? A. — I did.
Q. — Under Judge Day’s advice ? A. — I did.
Q. — Col. Proctor receive them ? A. — He did not.
Q. — Did 3-011 tender them a second time? A . — 1 don’t remem

ber : I think I did.
Q. — Did Col. Proctor ultimately receive the deeds? A. — I was 

present when Col. Proctor received those deeds. Whether I tendered 
them to him, or Judge Day tendered them as counsel, or acting as 
counsel, or any one else, I don’t know.

Q. — Where were they delivered to him? A. — In Judge Day’s 
office of the probate office of Barnstable.

Q. — Did there any other question arise after the delivery of the 
deeds, between Mrs. Goodspeed and the other guardian, growing out 
of that agreement, that you have any knowledge of?

Mr. T hompson. That Mr. Snow knows of.
W itness. There have been things arise — and they keep rising 

all the time.
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Q. — Whether Judge Day had any thing to do with this? A. — I 

don’t remember consulting Judge Da}' since then, since the delivery 
of the deeds.

Q. — Since the delivery of the deeds ? A. —  I remember of having 
a conversation with the judge after that.

Q. —• Please state what it was, if with reference to these matters?
Q. (By Mr. Burdett.) — After what? A . — I can’t say when it 

was, or how it came about; but Charles told me —
Mr. B ordett. No matter what Charles said.
Witness. I knew how much Judge Day received: Charles told 

me —
Mr. T hompson. I object to these answers, Mr. Chairman.
The Chairman. State what was done simply.
W itness. I said to Judge Day that Charles was very much 

pleased with what he had received for his services, that they were 
very low indeed ; and Judge Day says to me, they were to receive a 
good deal more money, — several hundred dollars.

Cross-Exam ination.
Q. (By Mr. Burdett.) — Mr. Snow, what date did your memoran

dum to those questions and answers bear? A. — No date.
Q. — When was it? A. — It was in the summer, July, August, or 

September of that year : 1880, I think it is, ’80 or ’81.
Q. — Which was it, ’80 or ’81? A. — ’80.
Q. — Mr. Snow, did you ever pay to Judge Day, for or on behalf 

of Mrs. Goodspeed or Mr. Whitman, any consideration of any' kind 
for any service rendered by him ? A. — Not one dollar.

Q. — Did you ever know of Mrs. Goodspeed’s paying him one dol
lar? A. — Not one dollar.

Q. — Or of Mr. Whitman’s paying him any money? A . —-Not 
one dollar.

Q. — Didn’t you at that time know that a judge of probate had no 
authority to act as counsel, administrator, or guardian in his court? 
A. — I did not.

Q. — How many estates did you settle in his court? A. — Quite a 
number.

Q. — Haven’t you been to Judge Day for advice in matters before 
this? A. — What do you refer to now?

Q. — I mean estates settling in his court. A. — Do you refer to 
the Ada Stevens case?

Q. — I don’t refer to any particular case. A. — I was in the Ada 
Stevens estate —

Q. — I am not asking you whether you have been to Judge Da}', 
asking his advice in a fiduciary, trustee, or other special capacity,
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but whether you have been to him before this case in matters similar 
to it? A .— I have spoken to Judge Day, and asked his opinion as 
judge of probate.

Q. —• Have you frequently got his advice on estates in the course 
of settlement in his court? A. — Of course my relations with Judge 
Da}7 extend back fifteen years.

Mr. Bukdett. I object. If you can answer that question, do so. 
A. — I should say no. I  might have been once a year for fifteen 
years ; because it covers that time, and it may be forgotten.

Q.—-Then, during fifteen years? Well, put it in this way: You 
have been to him more or less for his advice concerning estates which 
were in process of settlement in his court? A. ■—I have.

Q. — Will you say you have not been to him twenty-five times? 
A. — I don’t think I have.

Q. — Are you positive you haven’t? A. — No.
Q. — Very well. Did you ever pay him a cent for any such ser

vice? A. — I never paid him but once, and that was in the Ada 
Stevens case, and that was in last year’s hearing.

Q. — Yes. Did you ever suppose that when he was acting in his 
court that he would not give counsel? A . —-I don’t suppose that I 
take his advice as counsel.

Q. — You say you never did? A. — I never did.
Q. —Then why did you say so in this case? A . — I may have 

said so. but I didn’t mean it. In any case, I mean. He is asking 
me if I had any conference with Judge Day. I have asked him his 
opinion, but never went to him as counsel in the Ada Stevens case.

Q. — Did you say that you consulted Judge Day, supposing that he 
was counsel for the Goodspeeds ? A . — I have.

Q. — Then I ask you if you ever supposed he was counsel for the 
other parties whose estates were in his court? A. — And I said, No.

Q. — Then what did you suppose he was counsel in this case for? 
A .—Because they went to him, and got the agreement: and then, 
when there was trouble, the}7 went to him for advice, and I went with 
Charles to ask Judge Day for advice, and Charles did, in my pres
ence ; and I supposed that they went to him as counsel.

Q. — You suppose you have done that thing at least twenty-five 
times? A . — No, sir: I never asked Judge Day such questions as 
were asked him in the Goodspeed case.

Q. — Did any such questions arise in anjT other case of yours? 
A. — No, sir: not that I know of.

Q. — Didn’t j'ou ask him such questions as did arise? — that came 
up in any case you had any thing to do with ? A. —  I did.

Q. — What was the purpose you had in writing down the questions 
and answers you have read? A. — So that when I got to Barnstable,
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and stepped into Judge Day’s office, I should know just what I wanted 
to ask him without trouble. There was no other way to do it.

Q. — Did you ever make such a memorandum in similar cases 
before, of question and answer like this? A. — I am in the habit.

Q. — You have done it before ? A. — When I wish to ask a ques
tion, or rather when I go to Barnstable, as I do several times a week, 
I  make a minute, so that when I get to Barnstable I need not forget.

Q. — Have you am- recollection of ever before making minutes of 
the exact questions which you asked Judge Day, and his replies to 
those questions, in an}7 other case? Answer as directly as j’ou can. 
A. — I cannot call to memory an}7 case, but I think I can tell.

Q. — You don’t recall any case? A. — I don’t recall now, so that 
I  could swear to any one case.

Q. — Have you any general recollection of any case in which you 
did the same thing? A. — I have no doubt I have.

Q .— Have you any recollection of it? A . — I have no recollec
tion yet upon i t ; but I have done it.

Q .— What do you found your opinion on? A . — My general 
habit.

Q. —■ Your general habit? A . — Yes, sir. If I ask a lawyer his 
opinion, I want his answer in that way.

Q. — Can you produce any questions and answers that you have 
made before? A . — I cannot now. I don’t remember any case. 
Perhaps I have them at home.

Q. — Do you suppose, that by looking among your papers and 
books at home, or anywhere else, you can produce any other ques
tions and answers that you put to the judge of probate? A. — I can. 
I know a case where I did it, — asked the judge of probate, — and 
where I wrote the answer as I received i t ; and that is in the Ada 
Stevens case.

Q .— That is one case? A. — Yes, sir: I  can find it here, where I 
asked Judge Day, and took it down in writing, and read it. That’s a 
case to show I  was in the habit of doing the thing.

Q. — We take that for granted,—-the Ada Stevens case, — and 
ask you if there is any other case in which you can find any memo
randum of a similar nature? A. — I don’t know.

Q. — What do you think about it? A. — I have a good many 
memorandums at home, and piles of papers ; but whether I can find 
it or not, I don’t know.

Q. — Do you think you could find any other questions ? A. — No, 
sir : I should think it very doubtful.

Q. — Then, your best judgment is, that you could not find any? 
A. — My best judgment is, that I should not be able to find them.

Q. — You are actively interested, are you not, in this prosecution
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of Judge Day? A . — I cannot answer that. I have a very deep 
interest in this matter, if that answers the question.

Q. — I will repeat the question: Are you actively interested in 
this prosecution of Judge Day? A . — I am deeply interested in this 
case.

Q. — I understand you to say that jTou understood Judge Day to 
have written these agreements ? A . — No, I didn’t. I wasn’t present.

Q.-—Did I understand that j'ou said, or meant to say i t — A. —- 
I didn’t intend to say so.

Q. — You didn’t mean to say? A . — I did not.
Q. — Do you mean to say that those agreements were written by 

Judge Day? A . — They are not in his handwriting. I don’t know 
as I can give any more direct answer.

The Chairman. I do not see that he can answer that more directly.
Mr. Burdett. Why isn’t it competent for him to answer?
Q. — When were j’ou first consulted in relation to those Goodspeed 

matters, — towards the first of the troubles? A. — Mr. Proctor came 
down to West Barnstable to see the property, and I met them at West 
Barnstable.

Q.—Just give the time. A . — I should say it was in June: it 
might have been in May.

Q. — Was that toward the last or first part of the trouble? Did 
you consult Judge Da3' before the trouble began, or towards the last 
part of it? A. — As soon as there was trouble, I consulted Judge 
Day. It was during the summer months, Juty or August, soon after 
the date of that agreement, -—through Jul3f, August, or September, I 
conferred with Judge Da3r.

Q. — When did the trouble begin ? A. — Somewhere through July.
Q. — Mr. Snow, did you retain Judge Da3' to write an3' agreement? 

A . —I did not. I wasn’t present.
Q. — Did an3T one to your knowledge? A . — Not to m3T knowl

edge. I always considered Judge Day a friend of the Goodspeed 
party, and to do the best he could for them.

Q. — You understood Proctor was trying to wrong them ? A . — I 
was somewhat —

Q. — And that Judge Day stood between Proctor and them— A. 
— And got his pa}T from them.

Q. (B3’ Mr. W a d l e ig ii . ) — You were asked if 3-ou were actively 
interested in this matter, and 3'ou answered in the affirmative? A. —- 
That I was deeply interested.

Q. — Now 3’ou may state the ground and nature of the interest 
which you have in this matter.

Mr. T hompson. I certainly object.
Mr. W a d l e ig h . What is the matter now ?
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Mr. T hompson. I have objected. [Not sustained.]
Mr. W a d l e ig h . Now, state what it is.
W itness. I am interested as a citizen of Barnstable Count}', or 

an inhabitant of Cape Cod.
Q■■—Have you any personal reasons? A .—  I  have never had 

any altercation with Judge Day.
Q. ■— What is the interest?
Messrs. Thompson and Burdett objected.
The Chairman. He has stated that.
Q. (By Mr. W adleigh. ) — Well, is that all? I  want the exact 

nature of the interest you have in this case, so that it may appear 
that it is no personal feeling at all. A . — I have stated it. I have 
never had any personal quarrel with Judge Day in my life; never 
been ill-treated by him in or out of court.

JOSEPH L. PROCTOR. Sworn.
Direct Examination by Mr. H a rrim a n .

Q. — Your name is Joseph L. Proctor? A. — It is, sir.
Q. — You live at West Barnstable? A. — Yes, sir.
Q. — They call you “ colonel,” Mr. Proctor. Where did that 

title come from ? A. — I served eleven years in the regular army, 
resigned in 1870, in the Eighteenth United States Infantry.

Q. — And you are the gentleman referred to who purchased the 
farm of Levi L. Goodspeed? A. — I purchased the estate of Levi 
L. Goodspeed.

Q. — Please look at that paper. [The agreement.]
The Ch a ir m a n . I think that agreement is referred to, and used 

so much, that the Committee would like to have it put into the case.
Mr. H a r r im a n . I was going to read it, and let the reporter copy it 

at his leisure. Here is the paper : —
A n Agreement made the Thirtieth Day of June, A.D . 1880, by and between the

Subscribers hereto.
1st, I, Joseph L. Proctor of Mansfield, hereby agree to pay to Mary M. 

Goodspeed, administratrix of the estate of Levi L. Goodspeed, late of Barn
stable, deceased, the sum of one thousand dollars for the personal estate late of 
the said Levi L. Goodspeed, excepting one gold watch, the family pictm-es, the 
silver and plated ware, sewing-machine, table linen, and books, and all United 
States bonds, and all money, notes, and vessel property, and book-accounts, 
and interest in West Barnstable, said county, which articles are excepted from 
this purchase; and she is to deliver the articles purchased to me upon the com
pletion of the sales of the real estate to me, as hereinafter named; and should 
such sales of real estate not be made to me, I am to have the right to give up 
the purchase of the above personal property, and to reclaim any sum of money 
or other thing I may have paid on account thereof. And the said Mary M.
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Goodspeed may retain such of the above personal estate as I have agreed to 
purchase as she may choose, allowing me, therefore, one-lialf of its appraised 
value in the inventory of the estate of the said Levi L. Goodspeed.

2d, I, the said Joseph L. Proctor, do hereby agree with the said Mary 3VI. 
Goodspeed as guardian of George M. Goodspeed, a minor son of said Levi L., 
to purchase said minor’s interest, right, and title in and to so much of the real 
estate of the late Levi L. Goodspeed as is described in the following deeds (re
corded with Barnstable records, to which reference may be had for particular 
description): to wit, —

A deed from Martha Crocker, recorded in Book 6S, p. 61; a deed from Lydia 
P. Whitman, recorded in Book 74, p. 473; a deed from John Reed and others, 
recorded in Book 81, pp. 386, 387; a deed from Matthew Cobb, recorded in Book 
81, pp. 247-249; a deed from Walter Crocker, recorded in Book 91, p. 110; a deed 
from Joseph Jenkins, recorded in Book 102, p. 350; a deed from William Rob
inson, Executor, recorded in Book 97, pp. 242, 243, and a deed from Reuben Fish, 
recorded in Book 96, p. 494; a deed from Reuben Fish, recorded in Book 113, 
p. 533; a deed from Abijah Crosby, recorded in Book 118, p. 350; a deed from 
Asa Jenkins, recorded in Book 123, p. 86; a deed from James L. Lawrence, 
recorded in Book 123, p. 237; a deed from William Lawrence, recorded in Book 
128, pp. 203, 204; a deed from James Cornish, recorded in Book 127, pp. 490-492; 
a deed from William T. Bursley, recorded in Book 132, p. 181; a deed from heirs 
of Alexander Baxter, recorded in Book 138, pp. 273-276; and to pay her, the said 
guardian therefor, according to her said ward’s interest thereon, at the rate of 
five thousand dollars for the whole of said described real estate, including her 
right of dower therein.

3d, I, the said Joseph L. Proctor, do hereby agree with Josiah B. Whitman as 
guardian of Charles F. Goodspeed, a minor son of said Levi L. Goodspeed, to 
purchase said minor’s right, title, and interest in and to the real estate of the 
said Levi L., described in the above second provision of this instrument, and to 
pay him therefor, according to his said ward’s interest, at the rate of five thou
sand dollars for the whole, as hereinbefore described, including the widow’s 
right of dower.

4th, I, Mary M. Goodspeed, as administratrix widow and guardian, agree to 
execute the foregoing sales to Joseph L. Proctor, and for that purpose to execute 
any and all papers or deeds, including a deed of my right to dower in the real 
estate referred to.

5th, I, Josiah B. Whitman, do hereby agree with the said Joseph L. Proctor 
to execute the foregoing sales to him so far as I am to do so as guardian of the 
said Charles F. Goodspeed.

6th, It is understood and agreed by all parties hereto that the title to the 
real estate herein referred to is to be given by said guardian as soon as due 
proceedings can be had therefor.

Witness our bauds and seals.
MART M. GOODSPEED. fsEAl„l
JOSIAH B. WHITMAN. [s e a i ..|
JOSEPH L. PROCTOR. [sea l .]

B a r n s t a b l e , J u ly  10, 1880.
I have received of Joseph L. Proctor, in three payments heretofore made, on 

account of the foregoing contract on his part to be performed, the sum of four
teen hundred and twenty-five dollars on account of his purchase of personal 
and real estate. MARY M. GOODSPEED,

Administratrix and Guardian.
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Mr. W adleigh. Inasmuch as in this agreement the contents have 

no bearing whatever on the matter of controversy, and the mere fact 
that whether there is such a paper— an agreement — is the only 
question, it does not seem to me that any thing in it could be impor
tant: I do not see why it cannot go in now in this wa}’.

The Chairman. Unless Mr. Thompson can show good ground to 
the contrary, the Committee will receive it.

Mr. T hompson. It may be that we will be pleased to receive it.
Q. (By Mr. H arriman, of witness.) — You have seen that paper? 

A. — I have.
Q. — Is that the paper under which you purchased, or made the 

contract for purchase? A .— I made the contract of purchase; and 
the first paper was signed on the thirtieth day of June, 1880. I paid 
$900 at the time the paper was written; and, as $25 had been paid 
two days previous, they gave me a receipt for $925. That was on 
the thirtieth day of June, 1880.

Q. — Is that the first paper? A . — No, sir, it is not.
Q. — Please state what became of the first paper? A. — The first 

paper was made o u t; and I left Barnstable on the evening train, 
about four o’clock. Judge Day wrote out the first paper, and said 
he couldn’t write the other copy, because he didn’t have time. He 
would see that it was taken care of, he said, and he would have two 
other copies made in two weeks ; and I left it with him : but when I 
came down, in two weeks, thej’’ said to me that they had made a mis
take, and had included all the personal and real estate which they 
didn’t intend to sell; and they had this paper —

Mr. T hompson. I object to any thing, except what was said in the 
presence of Judge Da3T.

Q. (By Mr. H arriman. ) — What took place? A . — Judge Day 
wrote it, — the first paper.

Q. — What took place after you went down ? A. — I rode down in 
the afternoon with Mrs. Goodspeed and her son Charles. It was after 
court-hours, and we saw Judge Day at his house. He said he should 
not give his consent, as judge of probate, for the sale of that property 
for that amount of money.

Q. — That is in the first agreement? A. — Yes, sir; because it 
included all his real estate. He called me out one side of the house, 
— we were sitting on the veranda in front, — and said, “ If you want 
to take $1,800 for your bargain, you can have it. There are parties 
that want to buy that farm for a school. They have had a meeting this 
last week.” I said I had sold my property in Mansfield, to come 
down here to live ; and I didn’t want to part with it.

Q. — Any thing said to you about your signing a new agreement 
in the place of the old one? A. — And then he said, it I would sign
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a new agreement, and give up the old (the}' had this paper written 
out). So I decided to go down next day, and sign the paper ; and I 
did so. I gave them $500 more next morning ; so that the receipt 
was made out, $1,425.

Q. — What was done with the first agreement? A . — Judge Day 
retained that.

Q. — And that is what you are now acting on ? A. — Yes, sir.
Q. — Did questions arise between you and Mrs. Goodspeed and 

Mr. Whitman as to their rights? A . — There did.
Q. — And whether or not you went before Judge Day? A . — I 

did several times.
Q. — And whether or not, in your presence, he gave them advice 

in reference to the matter? A. — He did frequently.
Q. — In what respect?
Mr. T h om pson . I ob ject.
Q. (By Mr. H a r eim a n .)  — What was said? A . — I can’t recol

lect what he said.
Q. — What questions arose?
Mr. T hom pson . I object. Say what took place.
A. — As I understood the agreement —
Mr. T hom pson . I o b jec t.
Mr. W adleigh. That is a mere preliminary matter.
The Chairman. State what took place. A. — The controversy 

between the parties and myself was as to the amount of personal 
property. Judge Day told them I had no right to call for any thing 
more than what was on the place at the time. My understanding 
was —

Mr. T hom pson . I object to that.
The Ch a ir m a n . Tell what your understanding was; what took 

place.
W itness . I told him I expected I purchased this property as given 

in the inventory.
Q. (By Mr. H a rr im a n . ) — And his reply, if any thing? A . — 

He said I could only claim what was there.
Q. — Did you say any thing to him about the deed? A . — I did.
Q.— What? A . — They told me that I could have a warranty 

deed. I told them I wanted a good deed, and they said I should have 
a warranty deed.

Q._Did you say any thing to Judge Day ? A. — He said I could
not have a warranty deed ; that he never had heard of one being given 
in a similar case.

q _Did you say any thing to him about an abstract of the title?
A .— I did. They finally concluded they would give me an abstract 
of the title.
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Q. — Did you get it ? A . — I did not.
Q. — Did the judge say any thing about the title to you ? A. — He 

told me that the title was perfect. He said he attended Goodspeed, 
and he knew the party and the title was bej'ond question. He would 
be willing to guarantee all but one piece of land purchased from James 
Cornish. Of the other, the title is perfect. I had some difficulty in 
getting some one to examine the title, as he was busy at the time. 
There was quite a number of pieces, and it would take some time to 
go over it.

Q. — Whether or not j'ou took Judge Day’s statement? A . —-I 
took it that it was correct.

Q. — Did it turn out to be so?
The C h a ir m a n . H ow is that material, Mr. Harriman?
Q. (By Mr. H a rr im a n .)  — How many different times were you in 

Judge Day’s presence with the parties in reference to the matters 
growing out of that agreement? A. — I couldn’t state the number 
of times. I was quite frequently there those days.

Q. — Whether or not Judge Day acted in all these interviews with 
reference to these matters as counsel?

Mr. T h o m pso n . I object to the question.
Q. (By Mr. H a rr im a n .)  — Whether you know of Judge Day’s —
Mr. T h om pson . I certainly don’t want to see him prejudice this 

case by these questions, and the counsel has done it a number of 
times : it cannot result otherwise, if he persists. I object to his ask
ing in his question, “ as counsel?” That is the question at issue, 
lie keeps putting it in, “ as counsel,” “ as attorney,” etc. That is 
the question to be tried.

Mr. H a rr im a n . 1 will take the ruling of the Committee on that 
question.

Mr. W a d l e ig ii . I say he has the right to state it, and we have 
the right to put it in there.

Mr. T h om pson . He is n o t th e  ju d g e  in  th is  case.
Mr. W a d l e ig h . Mr. Chairman, they can cross-examine, and see 

whether he was correct or not.
Mr. T hom pson . The 011I37 question now —
The Ch a ir m a n . Wait a moment.
Mr. W a d l e ig h . I beg pardon-
The C h a ir m a n . The witness has stated what lie did. We know 

that Judge Day is a lawyer; and I think that at least those of us 
on the Committee, who are attorneys and lawyers, would probably be 
able to draw a conclusion of our own without the aid of one from this 
witness. I shall sustain the objection, and not admit the question.

Q. (By Mr. T hom pson) .  —Just one question, Mr. Proctor. 
Whether Judge Day didn’t say in your presence, and in that of those
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individuals, Mrs. Goodspeed, Charles F. Goodspeed, Mr. Whitman, 
that he was not acting as counsel of any of these parties? A . — Not 
that I recollect of.

Q. — You don’t think he did? A . — I don’t think I ever heard 
him : I charged him with being counsel for the other side.

Q. ■—• Didn’t he say he wasn’t counsel? A. — We had considerable 
talk in the office, and his breath was quite strong —

Mr. B drdett . Oh, no !
Mr. T hompson. Let it go in. I t will show the spirit of this 

matter.
Mr. B d rd ett . N ow , I will ask you some questions, which I  didn’t 

intend to ask.
Q. ■—Didn’t you understand Judge Day at that time to deny that 

he was counsel, in some form of words or expression? A . — I never 
understood him to say so.

Q.— You heard Charles testify here, didn’t you? You heard 
young Goodspeed say this morning that Judge Day denied being 
counsel for his mother, in your presence, didn’t you ? A . — I heard 
Mr. Goodspeed’s testimony, but I don’t remember.

Mr. B ukd ett . Mr. Reporter, please turn to Mr. Goodspeed’s 
evidence. A . — You don’t know, then —

The Ch a ir m a n . I must say that that wasn’t the understanding of 
the Committee, Mr. Burdett.

Mr. B d rd ett . That Judge Day didn’t say whether he wasn’t 
counsel for any of the parties?

The C h a ir m a n . A s I recollect the testimony, he told them that 
he didn’t want to.

Mr. B d rd ett . My recollection of the question is this, — the ques
tion put to young Goodspeed, — “ Don’t you remember, that, during 
one of these conferences between all the parties and Judge Day, that 
Mr. Proctor in some form charged Judge Day with being counsel for 
Mrs. Goodspeed, and that Judge Day told Mr. Proctor that he was 
doing in this case no more than he would do for any man or woman 
that came into his court without other assistance?”

The C h a ir m a n . I remember part of that, but not all.
Mr. B d rd ett . I ask  this witness if he didn’t hear Mr. Good

speed’s evidence. [To witness.] Did you hear him say that, or 
not? A .— I don’t remember. I stepped out to the water-closet 
during his testimony.

Q.— Now, let me ask you if you haven’t been a part}'to some
thing in the neighborhood of six or eight suits at faw in Barnstable 
Count}’, in every one of which Judge Day has appeared as counsel 
for the adverse part}’? A. — I don’t think I have. I think his son 
appeared.
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Q. — Well, he himself, or his son? A. — Well, I couldn’t say the 

exact number of cases he or his son have acted as counsel.
Q. — In a large number of cases against you? A. — Yes, sir.
Q. — One other question : Whether there has not been a criminal 

prosecution against you in which J  udge Dajr appeared as your prose
cutor? A .— There was ; and I defended it.

Q. (By Mr. H a rr im a n . ) — What the result of that prosecution? 
A. — I beat him.

Mr. B u rd ett . All the more reason that you have a prejudice 
against Judge Day.

W it n ess . I had a prejudice a year ago or more against him.
Q. (By the C h a ir m a n . ) — Will you state whether, in the settle

ment of this Goodspeed matter, any other attorney acted on behalf 
of the Goodspeeds, except Judge Day? A . — Not that I know of.

FREEMAN H. LOTHROP. R e c a lle d .
Q. (By Mr. J I a hrim an . ) — Will you please look at your docket 

there, and state what it is? A. — Court of insolvency, Barnstable 
County.

Q. — Will you please refer to the case of Varanus B. Nickerson, 
and see if you find any such case there ?

Mr. T h om pson . This is on the additional charge, I suppose?
Mr. I I a rr im a n . This is the additional specification.
W itn ess . I do, s ir.
Q. — What is the date of the petition in that case? It is in insol

vency, isn’t it? A . — Yes, sir.
Q. — What is the date of the petition? A. — Varanus B. Nicker

son, filed August 23, 1864.
Q.— Warrant issued? A . —Yes, sir.
Q. — When? A. — On the 24th of August, 1864.
Q. — Returnable when? A. — At one o’clock, Sept. 3.
Q. — Who was it presented the motion ? A. — Thomas Harris.
Q. — And the first publication? A .— Aug. 26, 1864.
Q. — When was the first meeting? A. — 1864, Sept. 13 ; warrant 

and schedule returned.
Q.— WThether any debts were proved? A. — “ Debts proved 

against the separate estates of Varanus B. and Joel Nickerson.”
Q. — Were any assignees appointed? A . — Prince S. Crowell of 

Dennis, and Ebenezer Bacon, chosen and ratified as assignee,—ex
cuse me, Ebenezer Bacon was chosen assignee.

Q. — Whether there was any' acceptance? A . — “ Assignees ac
cepted said trust and assignment issued; warrant of appraisal 
issued.”
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Q. — What is the next proceeding jrou find in relation to the 

estate of Joel B. Nickerson? A . — Appeal from the decree of court, 
allowing bank of Cape Cod, etc., — filed.

Q. —The next? A. — The next is under date Nov. 5, 1864. 
Warrant for the second meeting issued, dated Nov. 5, 1864, returna- 
able Nov. 23 at eleven o’clock a .m .

Q. (By the C h a ir m a n . ) —-When was the warrant issued? A . — 
Warrant issued Sept. 13.

Q. — I mean the warrant for the second meeting? A . — Nov. 5, 
1864.

Q. — Returned ? A. — Returnable Nov. 23, 1864, at eleven o’clock
A.M.

Q. (B}r Mr. H a rr im a n . )  — The next proceeding? A. — Nov. 23,
1864. Warrant for second meeting returned ; complied with. Debts 
proved against the separate estates of Joel and Yaranus B. Nicker
son.

Q. — With reference to the Varanus B. Nickerson estate? A . — 
That’s all in that date, sir.

Q. — Any thing further? A .— Under date Jan. 10, 1865, petition 
to stay proceedings, filed Jan. 10, 1865.

Q. — When returnable? A. — 1865, Feb. 14, petition to stay 
proceedings returned ; order complied with. Ordered by the court 
that all proceedings in the said case of Joel Nickerson —

Q. — I am not asking about Joel, but Yaranus B. Nickerson. 
A. — Record Feb. 24, 1865, the petition to stay proceedings in the 
case of Varanus B. Nickerson, filed.

Q. — Returnable when? A . — “ Filed May,” it continues, — I 
think that was an erasure, — “ filed May 2, 1865, returnable May 16,
1865, at twelve o’clock, noon,” but that whole statement comes un
der date of Feb. 24 in the record.

Q. — Next. A . — “ May 16, 1865. Motion to staj? proceedings 
returned; order complied with. Ordered b}’’ the court that all pro
ceedings in the case of V. B. Nickerson be vacated and sta3'ed, as 
prayed for.”

Q. — Have you papers in that case? A. — I haven’t, sir.
Q. — Couldn’t j'ou find them? A. — I could not.
Q.—  You searched for the papers? A. — I searched all the old 

records I  could find in the probate office, but could find none in this 
case.

Q. — Have you the present cash-docket? A. — I have, sir.
Q. — Have you made search for any other cash-docket? A . — I 

have, sir.Q._Have you found any in your search in the office? A. — I
have never seen any, sir. I am not positive that there is none there. 
I have never seen any.



164 HEARING — JOSEPH M. DAY. [March,
Mr. H a rrim a n . There is the present cash-docket [showing], if 

the Committee care to see it.
Cross-Examination.

Q. (By Mr. B u r d ett . )  — You are unable to say whether or not 
Mr. Thacher kept a cash-docket? A. — lam  unable to say.

Q- — Did you ever ask Mr. Thacher for it? A. — I haven’t, sir.
Q. — Have you ever written him to send you a cash-docket? A. 

— I have not, sir.
Q■ — You spoke the other day when you were here — if I remember 

rightly — about Judge Day' drawing his check for $300 to make up 
Mr. Thacher’s deficiency. Am I correct? A .— No, sir: I think I 
did say that I received from Mr. Day through his hands a check for 
something over $300.

Q. — And you don’t mean to say that that w'as his check? A . — 
Certainty not.

Q. — Wasn’t it a check signed by one Morrison, and simply in
dorsed by Judge Day'? A .— No, sir: if I can read from the cash- 
docket ?

Q. — It wasn’t drawn by Judge Day? A. — No, sir : it was pay
able to his order, and indorsed by' him. It is the^ first entry on the 
docket there. It was the check of Isaac Thacher. The entry is : 1881, 
Oct. 25, balance due from Charles Thacher 2d, late register, alleged 
as proven, amount undersigned, received by check of Isaac Thacher, 
payable to J . M. Day, $303.
1 Q. —■ That is on the debtor side of your cash account, is it ? A. —• 
Yes, sir.

Q. — You don’t mean to say' of your own knowledge that one cent 
of that money' belonged to Judge Day? A. —-I didn’t suppose it to 
be.

Q. — Did you know where it came from? A. —-I always supposed 
it came from a relative of Charles Thacher 2d.

Q. — Do you know who went as his bondsmen? A .—-I have 
no personal knowledge.

Q. — Do you know whether Mr. Harriman was one?
Mr. H a rrim a n . 1 was.
W itn ess . I know from hearsay,— Mr. Charles Nye.
Q. (By Mr. B u rd ett  to Mr. Harriman.)— There is no dispute 

about this,-— that you threatened criminal proceedings against 
Thacher, and Judge Day found out what the deficiency was?

Mr. Harriman would not answer, saying he was not on the stand.
Q. (By' Mr. B u rd ett  to witness.) — Now, in relation to some of 

those cases you spoke of the other day, Mr. Lothrop, is there any 
inventory' in the case of the estate of Levi L. Goodspeed, so far as 
you know? A. — There has been none put in yet, sir.



1882.] SENATE — No. 150. 165
Q. — Is there any, do you know ? A. — I think there is an inven

tory returned in his case.
Q. — Do 3’ou know where it is? A . —-In the probate office at 

Barnstable.
Q. — And you will furnish a certified copy of that, if we will send 

for it? A  — Certainly, sir.
Q. — You have furnished certified copies, haven’t you, to the 

parties in the case to which j’ou referred the other daj"? A. — Yes, 
sir.

Q. — That is a deliberate answer, and covers by this witness the 
ground whether or not certain items exist or do not exist, because 
we can ascertain that on the examination of the copies you show'ed 
when you were here last time. A .— Yes, sir: I have sent copies, 
and the clerk of the Committee has received them.

The Ch a ir m a n . Those copies, you understand, will not be printed 
in the report. Those parts that you wish printed you must specifically 
offer. That rule will hold with both parties.

Mr. B u rd ett . Ail I  mean to say is this : when he went off the 
stand the other day with those papers. I desired to know if certain 
copies were to go into the case.

The C h a ir m a n . I would like to ask the counsel for the petitioners, 
before this witness leaves the stand, if they are probably through with 
him ?

Mr. W a d l e ig h . No, we are not: we shall be under the necessity 
of calling him again.

The Ch a ir m a n . Isn’t it possible to put all his evidence in at this 
time?

Mr. W a d l e ig h . No, it is not, Mr. Chairman.
The C h a ir m a n . The Committee prefer that the witness give all 

his evidence at the present time ; but, of course, if the counsel deem 
it necessary, even at another stage of the case, that this witness be 
called, I suppose the Committee would yield.

Mr. W a d l e ig h . We sh a ll n o t w an t to  reca ll h im , p ro b ab ly , u n til  
after th e  o th e r  s ide  have p u t in  th e ir  evidence.

Q. (By Mr. T hom pson . ) — In the j-ear 1862 what cases appear 
to have been entered on the insolvency docket, the first of the year, 
before the middle of August? A. — If the record is kept as it should 
be, by pages, the first petition in 1862 was that of James Baker of 
Dennis.

Q. — What time was that? A. — April 1, 1862.
Q.— Any other, near the middle of August? A. — Here is some

thing I should hardly want to swear to: On the 15th or 18th of 
August, petition filed, 1862, John W. Jarvis.
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DANIEL A. GLEASON. Sworn.
Q. (By Mr. H arrim an . )  — You are the Treasurer of the State of

Massachusetts? A .— lam .
Q. — Have you the returns of the registers of insolvency7 of the 

different counties of the amount of fees which they7 are required to 
report and pay7 over to you quarterly? A. —They are in my office. 
I  have here all that I have received from the year 1874, and including 
such as have been received this year.

Q. —Look at those from the register of probate for Barnstable 
County. A . [After examining papers.] — I find three returns on the 
file since 1874 from Barnstable County7.

Q. -—Take the first one. A. — The first one is, “ Charles Thacher, 
2d, Jan. 6 , 1879.” That is the return of the register of insolvency 
of the fees received. The date is Jan. 6 , 1879. It gives the cases, 
the numbers, and the amount of fees to which the Commonwealth — 

Q. — Read all that there is in the account. A. [Reading] : —
O f f i c e  o f  t h e  C o u r t  o f  I n s o l v e n c y , 

B a r n s t a b l e , Jan . 6, 1879.

Hon. Ch arles  E ndicott, Treasurer, etc., of the Commonwealth.
Sir, — Enclosed herewith find cheek No. 1,674 of First National Bank of Yar

mouth, on National Bank of Redemption, for twenty-nine dollars, the same 
being for fees due in the following insolvency cases: —

Case No. 1. J osiah  A. Chase of Provincetown.
Dec. 2, 1878. Warrant is su e d ............................................................................$5 00
Dec. 23, 1878. First m e e t i n g ............................................................................. 7 00

C a se  N o .  2. J ohn Atkins of Provincetown.
Dec. 10, 1878. Warrant issu e d ............................................................................$5 00
Dec. 23, 1878. First m e e t i n g ............................................................................. 7 00

C a se  N o .  3. A llen  S. Crow ell of Dennis.
Dec. 31, 1878. Warrant is su e d ............................................................................$5 00

$29 00
Please acknowledge receipt of same.

Respectfully,
CHARLES THACHER, 2d, Register.

Q. — Is that account audited by the judge of probate at all? 
A. — There does not appear to be any7 audit on this account at all.

Q. (By the C h a ir m a n .)  — The first account, you refer to now? 
A. — This one account, which contains those three cases, — 1, 2, 3. 
The whole amount is $29.

Q. (By Mr. T hompson.) — It is not on a blank, is it? It is writ
ten out entirely ? A. — It is entirely written out. Shall I goon? 
[The Chairman assented.] The next return that I have is “ Free-
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man H. Lothrop, register of probate and insolvency'.” The date of 
filing is not given. Nov. 25, 1881, is the date of examination and 
approval. That seems to be the only date it bears. Oh, no! it is 
dated “ Barnstable, Nov. 25, 1881,” and is approved the same.day.

Q. (By the Chairman. ) — Is that approved by the judge? A . — 
That is approved by the judge of probate. Shall I read the whole 
of this as before ?

Mr. W adleigh. N o : it is not necessary.
Q. (By the Chairman.) — Does it give the elate of all the different 

cases? A. -—It gives the date of each case.
Q. (By Mr. Wadleigh.) — What is the footing there? A. — The 

footing of the whole is $229.
Q. — What is the date of the first case named? A. — The first 

case, — it is pretty hard to separate th a t: it gives the different pro
ceedings. The first case is “ Josiah A. Chase, Aug. 25, 1879, third 
meeting; Oct. 28, fourth meeting.” Then, the next case I see is 
“ John Atkins, Aug. 2 5 ;” and the next case, “ Allen S. Crowell, 
June 9, 1879, third meeting.” They do not appear to be given in 
the order of dates. I should think, from the looks of it, that it was a 
copy from a memorandum docket, or something of that kind.

Q .  (By the Chairman.) — Can you tell what period of time that 
covers, Mr. Gleason? A. [Reading.] — “ To cover fees to the 
Commonwealth in cases of insolvency in said county since the repeal 
of the United States Bankrupt Act,” etc.

Q. (By Mr. Burdett. ) — That was the 1st of September, 1878? 
A. — It was somewhere about that time.

Mr. W adleigh. I suppose there is no question, Mr. Chairman, 
that this covers the delinquencies of tire former register, Chai’les 
Thacher, 2d? [To witness.] That is so, is it not, Mr. Gleason?

Witness. I have no means of knowing. The Treasurer has noth
ing to do with these papers except to take them, and take the amount 
of money that is remitted. He has no authority or power in regard 
to auditing or examining these returns.

Q. (By Mr. W adleigh. ) —-You find no return of the register, 
Charles Thacher, 2d, while he was register, audited by the court? 
A .— Nothing. I could look back farther. I began back only in 
1874.

Q. — The law was suspended from 1867 to 1878, was it not? A. 
— It was suspended ; but I didn’t know how far the inquiry might be 
directed, and I merely took the files I could put my hand on easily.

Q. — I believe you haven’t any papers prior to 1874, have you? 
A. — I have none here : I have them in the office. I merely took the 
files that I had at hand, not knowing how far the Committee might 
desire them. I will either produce the files of the returns made pre-
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viously, or have one of my clerks make an abstract of them, which
ever the Committee may desire.

Q . (B3- Mr. T hompson.) — The last return is written, isn’t it? It 
is not upon a printed blank. A . — Neither of them is printed.

Q. (By the Chairman.) — If I understand j’our statement right, 
Mr. Gleason, it is that Mr. Thacher made no returns to you as regis
ter of probate and insolvency since 1874, except in the year 1879? 
A . — That is the only one that I have upon the files.

Q. — And that included fees in three cases only, amounting to $29 ? 
A. — Yes, sir.

Q. (By Mr. IIarriman.) — And the return of Mr. Lothrop cov
ers cases from w'hat date? A. — It purports to cover all the fees 
received since the repeal of the United States Bankrupt Act.

Q. — What is the date of the first case that he speaks of there? 
A. — As I said, I cannot tell you that. The first case is the case of 
Josiah A. Chase, which was in 1879 (so returned), and is the third 
meeting and fourth meeting: but it is not the first case in the order 
of seniority necessarily ; that is, it is the third meeting in that case.

Q. — I wanted to get the first date. The date of the first case is 
Aug. 25, 1879? A. — Oh, no ! because here is “ E. and E. K. Cook 
& Co., May 3, 1879.”

Q. (By the Chairman.) — The return purports to account for fees 
received since the repeal of the United States bankrupt law up to 
Nov. 25, 1881 ? A. — That is what the return says.

Q. — And that is all the account that you have from that court 
except tlie one of 1879? A . — That is the only account. I have 
one since that. There is one Jan. 5, 1882 : that is still later.

Q. — Who is that rendered by? A .— That is rendered by Free
man H. Lothrop, and approved by the judge. It is approved Jan. 2.

Cross-Examination.
Q. (B37 Mr. T hompson.) — How long have you been State Treas

urer? A. — Since January, 1881.
Q. — Have 3'ou written to Judge Day with reference to statements 

not having been sent up from that court? A. -— No, sir.
Q. — Have yrou called his attention in an3’ manner to the fact? A. 

— No, sir.
Q. — Have 3'ou written to the register of probate and insol venC3’ of 

that county with reference to the matter? A. — No, sir.
Q. — Or in an3- way called his attention to the fact that the returns 

had not been made from the same of the fees received in insolvency 
proceedings? A. — No, sir. It is no part of the Treasurer’s duty 
to do it. I don’t know of anybody whose duty it is to do it.

Q. — To do what? A. — To require these returns to be made.
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Mr. Harriman. I desire to read the. law upon this matter : —
“ Sect. 138, chap. 157, of the Public Statutes. The register shall receive all 

fees, and keep a cash-docket of all cases in court, which shall, at all reasonable 
times, be open to the inspection of the public; and he shall account for and 
pay over the fees received to the Treasurer of the Commonwealth quarterly, on 
the first Mondays of January, April, July, and October, under the direction 
of the judge, who shall audit the register’s quarterly accounts, and direct what 
sums shall be paid over.”

That is a compilation of General Statutes, chap. 118, sect. 126 ; 
and statutes of 1862, chap. 137. So that that has been the law since 
1862.

Mr. Wadleigh. The law of 1862 was in precisely the same words, 
I think, Mr. Chairman.

Mr. Burdett. I merely want to call attention to the fact that this 
Act of 1862 was passed on the 25th of April of that year. That 
may be of importance hereafter. And it took effect, I suppose, in 
the absence of any provision to the contrar}', on the twenty-fifth day 
of May, 1862.

SMITH K. HOPKINS. Sworn.
Q .  (By Mr. Harriman.) — These are the dockets of the superior 

court, are they ? [Presenting books.] A .— Yes, sir, those are the 
dockets.

Q. —You are clerk of the superior and the supreme courts for the 
county of Barnstable? A. — 1 am, sir.

The following extracts from the dockets were read : —
“ The docket of the Superior Court for the county of Barnstable for the 

year 1875. Case 103 on said docket. Joseph 0 . Baker against Joseph C. Law
rence. Harriman is entered as counsel for the plaintiff, Day for the defend
ant. Declaration with writ. Appearance entered fourth day, and continued.”

“ October term, same case. Additional entry, and only that, October, 1875, 
N. P. Day still remaining as counsel for the defendant.”

“ Docket of the Superior Court for the county of Barnstable for the year 1867. 
Case of Varanus B Nickerson against Edward E. Crowell. Day for plaintiff, 
Higgins for defendant. Docket entries, declaration with writ. Appearance 
first day, and continued. Answer filed Feb. 14, 1868.”

“ Docket of 1868, Superior Court for the county of Barnstable. Same case, 
April, 1868, continued. Aug. 25, 1808, plaintiff’s replication filed. Marston ap
pears with Higgins for defendant.”

“ Docket for the same year, September term, additional entry, September, 
1868, continued.”

“ Docket of 1869, same case, April, 1869. Referred to Robert M. Morse of 
West Roxbury, and Seth Crowell of Dennis, and John Eldredge of Yarmouth. 
Rule and copies issued. Referee’s award under seal, filed Sept. 6, 1869.”

“ October term, 1869. Award opened and filed, and fees paid to clerk. 
Award accepted. Plaintiff to see costs.”

“ October term, 1869. No additional entry.”
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Q. — The writ in the case of Joseph O. Baker against Joseph C. 

Lawrence, dated Dec. 7, 1874, and entered at the April term, 1875; 
“ The declaration is upon account annexed for the sum of $70.84” —• 
groceries, the bill seems to be made up of. The appearance for the 
defendant is as follows : “ Superior Court, April term, 1875. Joseph 
O. Baker against Joseph C. Lawrence. I appear for defendant. J. 
M. Day.” In whose handwriting is that, Mr. Hopkins? A. — 1 
should say it was Mr. Joseph M. Day’s.

Q. —Do you find any other papers in that case except those? 
A . —No, sir : those are all there are in that.

Q. — No answer filed in the case? A . — There doesn’t appear to 
be an}7.

Q. — Look at the papers of the case of Varanus B. Nickerson 
against Edward E. Crowell. [Witness produced papers.] Are 
these the papers in the case of Varanus B. Nickerson against 
Edward E. Crowell? A . — They are, sir.

Mr. H arriman. The writ in this case is dated the twenty-seventh 
day of May, 1867, and returnable the first day of September, 1867. 
It is an action brought on a policy of marine insurance. I will read 
the declaration, and you can have the clerk copy it, or not.

The Chairman. Why is it necessary?
Mr. T hompson. 1 cannot see a^ 7 necessity for it.
Mr. H aisriman. I wanted to show when the loss was alleged to

have taken place.
The Chairman. State it as it is in there.
Mr. H arriman. “ On the twenty-eighth day of February, 1861,” 

the loss is alleged to have taken place, — “ totally wrecked and 
lost.” Appearance was entered b}7 J. Higgins at the April term. 
The answer of the defendant, among other things, sets up this fact, 
which I wish to read : —

“ The defendants, upon their information and belief, say that, since the loss 
alleged by the plaintiff, the plaintiff, being an insolvent debtor, made bis peti
tion as such to the judge of the court of insolvency in and for the county of 
Barnstable; and thereupon such proceedings were had that all his estate and 
effects, and right of action, were duly assigned by said judge, in due course 
of law, to Ebenezer Bacon and Prince S. Crowell, as assignees in law in such 
case; and that said assignees, while they were duly acting as such, disposed 
of and transferred the claim of plaintiff, if any he had, in the premises, and 
the plaintiff has now no right of action in the premises; and the defendants, 
upon their information and belief, say, if it shall appear that the said assignees 
have not so disposed of and transferred the said claim of the plaintiff, the 
same remains with said assignees, and no suit thereon or therefor can be 
obtained except in the name of said assignees.”

The Chairman. That answer is signed by whom?
Mr. H arriman. That is signed by George Marston and J. Hig-
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gins, attorneys for defendants. To this answer a replication was 
filed Aug. 5, 1868. I will read this extract from the replication : —

“ And the plaintiff admits the proceedings in insolvency alleged by defend
ant, but denies that said assignees held or assigned the policy sued upon; and 
alleges, that before any sale, transfer, or assignment of said policy by said 
assignees, upon an application in due form of law, a decree was obtained from 
the court of insolvency for the county of Barnstable, vacating the proceedings 
in insolvency before suit instituted by the plaintiff, and so the property in said 
policy revested in the plaintiff. The plaintiff denies that any payment, settle
ment, or adjustment of his claim was made as alleged by the defendants.”

The Chairman. When was that filed?
Mr. Harriman. Aug. 5, 1868.
Mr. W a d l e ig ii. By whom was that signed, if anybody?
Mr. Harriman. That is signed “ Varanus B. Nickerson, by his 

attorney, J . M. Hay.”
Q. — In whose handwriting is that answer, Mr. Hopkins, if you 

knovv? A . — It is Mr. Day’s.
Q. (By the Chairman.) — Were those all the papers in those two 

cases? A. — All that I  discovered.
Mr. Harriman. I would like to read the statute under which I  

claim that this evidence is material. It is a portion of sect. 21 of 
chap. 158 of the Public Statutes.

“ No judge shall be retained or employed as counsel or attorney, either in or 
out of court, in any suit or matter which may depend on or in any way relate 
to a sentence, decision, warrant, order, or decree made or passed by him.”

Mr. Thompson. We claim that that has no application at all to a 
case of this kind.

FREEMAN H. LOTHROP. Recalled.
Q. (By Mr. Harriman. ) — Take the first case which occurred 

under Mr. Thacher as register of probate, and read the name of that case.Mr. T hompson. He can state in a general way, if there are such 
cases, that he has examined, and finds that there are numerous cases.

Q. — What cases were entered from the time that the law was 
revived in 1868 to the time you took possession of the office as regis
ter of probate? A. — I cannot answer that, sir. I can answer it in 
this way': I can tell what cases I returned to the Treasurer of the 
Commonwealth, and nearly all of them should have been returned 
before by Charles Thacher, 2d.

Q. — Tell the first case that was put on the docket after Mr. 
Thacher became register. A . — I don’t know what time Mr. 
Thacher did become register.
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Q• — The law did not go into force until 1868. A. — I understand. 

[Referring to record.] The first case is Josiah A. Chase of Province- 
town in 1878.

Q. — And the next case ? A. — John Atkins of Provincetown.
Q. — What date is that? A. — December, 1878.
Q. (By the Chairman. ) — Do I understand you to say, Mr. 

Lothrop, that no returns had been made by Mr. Thacher in those 
cases? A . — No, sir, I do not say so. Mr. Gleason testified to 
one return by Mr. Thacher.

Q- — What do you say in regard to those cases? A. — I say that 
I  found upon entering office that there were certain returns and cer
tain money to be returned to the Treasurer of the Commonwealth; 
that I found it by the list handed to me, written by Charles Thacher, 
2d, the former register ; that I returned to the Treasurer of the Com
monwealth two hundred and twenty-nine dollars in such cases, — 
possibly five or ten dollars, possibly fifteen dollars, of it might have 
come under the time when I should make the return ; but over two 
hundred dollars should have been returned before I took the office.

Q. — That list was furnished you by Mr. Thacher? A. — It is in 
Mr. Thacher’s handwriting, and furnished to me, I think, by Mr. 
Day.

Q. (By Mr. H arriman.) — Covering what period of time? A .— 
I  returned ten dollars in the case of J. A. Chase, which is the case 
No. 1, and which was apparently ended — or the ending of any 
record in the docket is Oct. 28, 1879.

Q. — Between what dates, during what time, did the settlement of 
these estates take place,— from what time to what time? A . — 
From Oct. 28, 1879, up to the date of m37 taking the office, in No
vember, 1881, I should suppose. I am not sufficient!}7 familiar with 
insolvency cases to know whether this “ Josiah A. Chase” case was 
closed or not from the entry.

Q. — What is the entry? A. — “ Discharge refused.”
Q. (By the Chairman.) — Allow me to call your attention, Mr. 

Witness, to the fact that your return sets out that it is “ for insol- 
venc}7 cases from the repeal of the United States bankrupt law.” 
A. — Well, the first case since the repeal, before the insolvency court 
in Barnstable County, was this case which I speak of, — “ Josiah A. 
Chase.”

Q. — Then those cases extend from that time, do the}' not, up to 
the time that you were appointed register? A. — Yes, sir, I should 
say so; from Oct. 28, 1879, up to Nov. 1, 1881, which was the time 
I  was appointed.

Mr. T hompson. There is a mistake there, because he did receive 
money prior to Oct. o, 1879.
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Mr. H arriman. Mr. Thacher made one return, and then neglected 

to make returns after that, as appears from Mr. Gleason’s testimony 
here.

The Chairman. I think the counsel on both sides will concede 
that this account rendered by him covered all insolvency fees which 
were received by that court up to the time when Mr. Lothrop was 
appointed register, with one exception, and that is the three cases in
cluded in Mr. Thacher’s account of 1879. That I understand to be 
the fact.

Mr. Harriman. Yes, sir; and that most of the fees — all except 
fifteen dollars, as he says—-were for cases that Mr. Thacher should 
have returned, and did not. He made the returns upon getting the 
money. That is what I wish to have appear.

Q. (By the Chairman. ) — Is that the fact, Mr. Lothrop? A . — 
That is the fact, that I made returns in thirteen cases. All of them — 
or all with certainly but two exceptions — should have been returned 
by Mr. Thacher, as appears from the record.

Adjourned until Tuesday, March 7, at 10 o’clock, in Room 10.
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SEVENTH HEARING.
B o s t o n , B o o m  10, S t a t e  H o u s e , March 7. 

T h e  Committee w a s  called t o  order, and the hearing resumed b y  
order of Senator Jennings, Chairman, a t  10.15 a . m .

BRADFORD L. CROCKER. Sworn.
Direct Examination by Mr. Harrihan.

Q. — The record shows that Mr. Bradford L. Crocker and Mr. 
Hiram Nye, on the 14th of January, 1868, were appointed executors 
of the will of Betsey Kelley, and their bond was approved Jan. 14, 
1868, as such executors. Where do you live, Mr. Crocker? A. — 
In East Boston.

Q. — You are one of the gentlemen who were appointed executors 
of the will of Betsey Kelley? A. — I was.

Q. — Do you know Judge Day? A. — I do, sir.
Q. — And how many years have you known him? A. — For, I 

should say, fifteen years certain.
Q. — Whether or not any question arose in the settlement of 

that estate which gave you trouble? A. — There did : yes, sir.
Q. — And to whom did you go with such questions? A. — I went 

first to Judge Day.
Q. — Where did you see Judge Day about that? A. — In his 

office in Pemberton Square, and at the Parker House in this city.
Q. —-What took place between you and Judge Day at those inter

views? what talk did you have? A. — I asked his advice as to what 
course I should take as executor in regard to certain matters about 
the estate. Having called several times at his office, and not finding 
him in, I wrote to him, and got a reply that I could see him at the 
Parker House at such a day.

Q. — Whether or not j-ou met him there? A. -— I did.
Q. — And whether you had a consultation with him in regard to 

the matters involved in the estate ? A . — I did : yes, sir, — a short, 
verjf brief, consultation.

Q. — Whether or not you paid him any money? A. — I did.
Q. — How much? A. — Five dollars only. I didn’t seem to get 

the information I required. 1 thought, and suggested to him, that 
perhaps I ought to pay him something for his trouble. I think I
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asked him how much I should pay him. He didn’t name any sum. 
I handed him five dollars, and he put it in his pocket. Afterwards 
I corresponded some with him, or had a letter from him.

Q. — You say you had a letter from him in reference to the mat
ter — A. — I did, sir.

Q■ — Do you know where it is? A . —-No, sir: I cannot find it. 
It was filed away with other papers.

Q. — Have you made any effort to find it? A . —-I have repeat
edly. I remember the letter distinctly, because I kept it until the 
estate was settled. I was careful to keep it.

Q.— Then, why can you not find it? A . — So long time has 
passed that I cannot find the papers.

Q. — Now state what effort you made to find it, what search j'ou 
made, and where you have searched. A. — I have searched through
out the house, and all the old papers that I have, supposing at first, 
that, without doubt, I could find it, as I don’t practise destroying 
any such papers ; but I have not been able to find any of them.

Q.— When did j’ou see it last? A. — I think it m33’ have been 
ten 3-ears since I saw it. The last I knew of it was in my safe at 
m3’ place of business on Commercial Street.

Q. — Have 3’ou examined 3’our safe for that letter? A . — We 
have : and I have exchanged safes since that time, so that it must 
have been removed ; but I don’t know of it since it was taken from 
the safe.

Q. — Will 3’ou please state what were the contents of that letter?
A. — The principal point in the letter, and about the onl3’ idea, 

was, if I would pa3r a sum of money, he would have the matter set
tled with the other executor.

Q. (B3’ the Chairman. ) — Who would? A .— Judge Da3\  The 
letter was from him, saying that he would have the matter settled 
with Mr. Nye, the other executor, if I would pay a certain sum of 
mone3r.

Q. (By Mr. Harriman. ) — Did he state to whom? A .—  To 
himself.

Q. — What was the amount of that sum of money? A. — I don’t 
remember, if it was stated. I am not certain if the amount was 
stated.

Q. — Did you pay him any other sum of money than the five dol
lars you mention? A. — No, sir: I didn’t consult with him subse
quent^’ to that time.

Q. — Whether you went to other counsel subsequent to that time? 
A. — I did.
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Cross-Examination.
Q. (By Mr. Thompson. ) — Where did the party live, whose will 

you were executor of ? A. — In Hyannis, Barnstable County.
Q. — What was the question concerning which you were in doubt? 

A. — It was in regard to a portion of the real estate.
Q. ■— Have you the will with you? A. — No, sir: I have no 

writing with me.
Q. — Do 3'ou know now, from recollection, what the provisions of 

the will are ? A. —In general ?
Q. — In particular. A . —Perhaps definitely enough to answer 

your purpose. I can tell what I remember of it.
Q. — What was the precise question that j*ou were in doubt about? 

Won’t you state it to the Committee? A. — It was in regard to the 
barn belonging to the homestead.

Q. — What about the barn? A. — It was found to set partially on 
the adjoining piece of land: perhaps from one to two feet over the 
bounds of the homestead.

Q. — On whose land was it? A. — It was land that had been sold 
to a relative of the widow, by the name of Baker: I think Henry 
Baker owned it.

Q. — Do you know what disposition was made of the real estate? 
A. ■—Yes, sir.

Q. — What disposition was made of the real estate? A. — It 
was given bjr will to the missionary society, — the Congregational 
Missionary Society ; and the question in regard to the barn was—•

Q. — All of the real estate given to the missionarj- society? A. — 
Yes, sir: all the homestead.

Q. — And the barn was what? A. — Was portion of the real 
estate.

Q. — It was on the land that was given? A. — Yes, sir: part of 
it was.

Q. — Was there personal estate? A. — There was, sir.
Q. — Enough to pay the debts? A. — Yes, sir.
Q .— Won’t 3'ou tell what 3'ou had to do with that real estate as 

executor ? A. — I had to see that it was taken care of.
Q. — What right had you to attend to it? Didn’t you know that 

the will itself conveyed the real estate to the missionary society, and 
that 3'ou had nothing to do with it at all? Did 3'ou understand that? 
— that the will itself conveyed the real estate to the missionary soci- 
et3', as any other conveyance, and that you, as executor, had nothing 
to do -with it? A. — I simply understood —

Q. — No, no: answer me that. A. — I had no care of it what
ever.
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Q.— Nothing to do with the real estate? Didn’t you know that 

the establishment of the will was a conveyance, the same as a deed, 
and conveyed the property to the missionary society, and that your 
whole business wuis with the personal estate, and that alone? A .— 
Do you mean to ask me —

Q. — No, no! I ask you if you didn’t know? A . — I don’t un
derstand the question.

Q. — Didn’t you know that j’our business as executor was with the 
personal property, and not with the real estate? A. — No, sir, I  did 
not. I did have something to do with it, with Judge Day’s approval. 
I do know that.

Q. — With this piece of real estate? A. — Yes, sir.
Q. — What did you have to do with this piece of real estate? A. 

— I had the care of it, and to see that it was properly cared for and 
finally convej'ed.

Q. — Conveyed? Did you make a deed of it? A .— It was 
finally taken into the hands —

Q. — Did you make a deed of it? A. —I signed some paper.
Q. — I asked you if you made a deed of it? A. — No, sir.
Q. — Why didn’t you answer that question ? A . — I didn’t think 

you would understand me.
Q. — I think I am able to understand. A . — I never made a deed 

in my life.
Q. — So that you made no conveyance of that? A .— I think 

they had my signature to some paper, not a deed; but they had pos
session— in just what way I am unable to saj'.

Q. — Who had possession of it? A . — The missionary society.
Q. — Was there any thing said in the will as to when they should 

have possession of it ?
Mr. Thompson (to Chairman of Committee). It seems to me 

that it is wholly useless to try to cross-examine the witness on this 
transaction until we see the will.

Mr. Wadleigh. He says he did it with Judge Day’s approval.
Mr. T hompson. N ow, I am satisfied, from a conference with 

Judge Day, that this is a matter of that kind in which the Commit
tee can have no understanding of the situation of the estate until 
after seeing the will, and it will be clear when we show that he is 
mistaken entirely as to what he went to see the judge for. It will 
appear sufficiently on the face of the paper ; but, with regard to other 
parties and afterwards, Judge Day brought writs of entry, which 
had nothing to do at all with the settlement of the estate, as an 
estate in the probate court, but simply dealt with the property after 
it was conveyed by w ill; and that every thing Judge Day did in the 
matter was independent of the settling of the estate, and was only 
dealing with the real estate after it passed into other hands.
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The Chairman. I s not that a matter of defence for you ?
Mr. T hompson. I supposed the Committee were anxious to get 

the facts, and the whole of them.
The Chairman. Exactly ; and we rety on you to give us any facts 

< that go to show that Judge Day ought not to. be removed. The 
petitioners are not going to put in facts to show that he should be 
retained.

Mr. T hompson. I supposed there would be a presumption that 
they were acting in the public interest; and I don’t know that this 
is —

Mr. Wadleigh. We flatter ourselves that this is just what we 
are doing.

Mr. T hompson. I am pleased to know that he thinks it personal 
flatter}7 to himself.

I simply ask this of the Committee : that, before I proceed with 
the cross-examination of this witness, that I may get the will, and 
ma}7 make an examination of it. That will be brief, and will give 
the Committee clearly to understand the true situation that the wit
ness occupied.

The Chairman. I don't understand, Mr. Thompson, w7hy you are 
not in a position to examine this witness.

Mr. T hompson. Because we haven’t the records of the court, 
under which he is testifying now in regard to the will; and the Com
mittee must see that the will itself must determine wrhether he is 
correct or not.

The Chairman. Not necessarily. His testimony on the direct 
examination simply was, that he consulted Judge Day as executor in 
regard to the estate,— this is the evidence on the direct examina
tion. All the rest you developed yourself. They didn’t develop it.

Mr. T hompson. And then, when I  came to ask him about it, he 
said he supposed it was in regard to the real estate ; and I supposed 
that the will would show that the executor had nothing to do with 
that part of it at all.

The Chairman. That is a matter for you to introduce in the de
fence.

Mr. T hompson. Now, the Committee can see perfectly well that 
the cross-examination of this witness without having the will here is 
likely to be not at all satisfactory to the one side or the other; but 
of course it is with the Committee, and not with me, to sa}7.

The Chairman. I think the ordinary method of procedure would 
be for you to finish the examination of the witness, and then bring 
the other points in as defence.

Mr. T hompson. It will probably take me at least a day to cross- 
examine the witness without those facts, and probably it would not
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take fifteen minutes with the facts. But I purpose to have the will 
repeated or produced. I intend to have it from him.

Mr. Wadleigh. It doesn’t appear, may it please the Chairman, 
hut that this witness is able to tell the business on which he consulted 
Judge D aj'; and what the particular provisions of the will are, it 
seems to me, makes no difference. He swears that he went to him 
as executor, that he consulted him as executor, and it was in refer
ence to his duties as executor.

Mr. T hompson. They brought the bond of the administrator here. 
They could have had the will very convenienently here, if they saw 
fit to ; and I would like to know' if they haven’t the will now?

Mr. Harriman. No, sir, we haven’t.
The Chairman. I think, Mr. Thompson, that I will ask j’ou to 

proceed with the examination of the witness. Subsequently j'ou can 
have the will here ; and, if jou find it necessary to have the witness, 
we will have him here again.

Mr. T hompson. Would it not be better to let it stand just as it 
is now, and then we may see whether — I shall certainly want to see 
him if I see the will.

The Chairman. I don’t see why your rights are not fully protected 
in this way.

Mr. Thompson. Thej' are, certainly.
Q. (By Mr. T hompson.) — To whom was the real estate in the 

will given? A. (W itness.) — To the missionary society.
Q. — Didn’t it go to the Evangelical Society of Hyannis? A. — 

I don’t remember the wording of the will.
Q. — I am not asking you that, but if that property didn’t go to 

the Evangelical Societj’ of Hyannis. A . — I think it was used as a 
parsonage of that society that —

Q. — Don’t j’ou remember that three deeds were made by the 
administratrix ? A . — No, sir.

Q. — Haven’t you anj- recollection about that? A. — No, sir.
Q. — Don’t j'ou know there was a contention as to the part}' that 

should hold that real estate? A . — I don’t claim to remember any 
thing specialin regard to i t—only a general idea. That hasn’t come 
to my mind for the past ten years.

Q. —Then you haven’t thought this matter over for ten years ? A. 
— No, sir.

Q. — Not since that time? A . —-No, sir.
Q. — And j'ou are not particularly familiar now with the transac

tions of that estate, are you? A. — I don’t remember any sentence 
in the deed that I could repeat.

Q..— Don’t you know that three deeds of that estate were found 
among Miss Kelley’s papers? A. — I thought 1 just answered that 
question.
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Q■ — I  don’t know but y7ou did, but won’t you just answer it again? 

A . — I don’t know any thing about three deeds.
Q■ — Don’t you know that Mr. Nye, your co-executor, bought one 

of those pieces himself ? A. — I knew that he bought a piece of land 
that the barn stood on, a couple of feet, and claimed the barn, and 
moved it off, and called it his own; and that was one point of 
difference between the executors, and it was one point in regard to 
which I consulted Judge Day7.

Q. — And you thought it was a matter which concerned the execu
tors, who held the barn, didn’t you? A. — Certainly I did.

Q. — What interest had the executors in the barn ? A . —- The care 
of it.

Q. — Did you and Mr. Nye act together in this matter? A. — We 
did partially.

Q. — And there was no misunderstanding, was there, between you 
and Mr. Nye about it? A . — There was.

Q. — Then, you didn’t act in harmony together? A. — Not en
tirely.

Q. — What was the difficult}7 ? A . — In regard .to one point.
Q. — What was it? A. — That he moved the barn from the home

stead on to his own land several rods distant, and used it as his own.
Q. — Do you know where he got the land that he moved the barn 

on to? A. — He owned that before the executors were appointed.
Q. — Did he get it from Miss Kelley7? A. — Quite like!}- he did.
Q. — Do you know whether or not this was the same land covered 

by the will? A. — I know that the will had nothing to do with it.
Q. — Do you know whether it was the same land covered by the 

will? A. — I stated at first that the barn stood over the boundaries 
a little, and for that reason Mr. Nye took the barn entirely off the 
land on which it stood, on to another spot on his own homestead.

Q. — And Mr. Nye was, as you say7, one of the executors ? A. — 
He was.

Q. — What business had you more with this barn than Mr. Nye? 
A. — I had no business so far as removing it.

Q. — I know : but the care of it? A . —-I don’t know that I was 
any7 more responsible than he. I thought he w7as wrong —

Mr. Thompson. I object to your answering in that way. Didn’t 
he claim that the barn wras his, as his property7? A. — Only so for 
the reason that it stood over the boundary on the homestead —

Q. — Did you understand him to claim, that, because he owned part 
of the piece of land on which the barn stood, that he could take the 
whole barn ? A . — I understood it so.

Q. — And did you go and consult Judge Day as to whether he had 
the right to do that or not? A .— Do you mean to say — that was 
one point.
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Q. — That was one point. You consulted Judge Day as to whether 

Mr. Nye, having a small piece of the barn, had a right to remove the 
whole of it off the land. What was the next point that you consulted 
him on ? A. — I consulted him in regard to my general course.

Q.— What was the next point? A . — I have no other special 
point in my mind now.

Q. -—Then, if you haven’t, you cannot testify. So that, so far as 
you remember, you consulted him regarding that? Is that it, — that, 
so far as you remember now, that was what you consulted him about? 
And you have no recollection of anything else now? A .— That 
was in my mind as the most objectionable point, in regard to any 
question between Mr. Nye and myself; but I wanted to know from 
him my course as executor.

Q. (By the Chairman.) — From whom? A . — From Judge Day. 
That was m3' object in going to him.

Q. (B3’ Mr. T hompson.) — As to what matter? A . — The settle
ment. I sa}- I had no special point.

Q. — That was all? A. — No, that wasn’t all then.
Q. — Can you give some idea about something else? A .— There 

was something.
Q. — You didn’t ask him whether 3'ou had got to render an account 

or not? A. — I asked him in regard to it.
Q — Perhaps 3'ou did. Ever been executor before ? A. — No, sir. 

I asked him in regard to 013' duties as executor.
Q. — And you and Nye had a quarrel? A .-—No, sir: that was 

latterly*. I consulted with Mr. Da3' before th a t; but that was on a 
different point.

Q. — Before what? A. — Before the barn was removed.
Q. —  Before that? A .— Yes, sir.
Q.— Didn’t 3'ou know an3r thing about the relation between the 

Evangelical Societ3r of H3'annis— A. — Yes, sir.
Q. — Didn’t 3’ou know that name was in the will ? A. — Certainty, 

I did. The missionary society and the Congregational Society are 
the —

Mr. T hompson. I am not asking you about that —
W itness. Will you let me explain? The Congregational Soci

ety of Hyannis, and the missionary societ3’, I speak of them as one. 
How the3T were mentioned in the deed, I don’t know. 1 am not posi
tive that they were mentioned in the deed ; but the fact was, that 
they eventually acted for the Congregational Societ3’ at Ilyannis.

Q. (By the Chairman. ) — Do you mean deed or will? A . — 
Will, I meant. It was given as a parsonage ; and just how the mis- 
sionary societ3- was called to act, 1  don’t remember.

Q. (By Mr. T hompson. ) — Well, now, sir, was it to go to the
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Evangelical Society of Ilyannis on certain conditions? and then, if 
those conditions were not complied with, wasn’t it to go to the 
Home Missionary Society? A .— I cannot say but it was : I don’t 
remember distinctly.

Q. — And don’t you know that the trouble was between the gran
tees in certain deeds, namely, Cyrus A. Baker, David W. Johnson, 
and William G. Baker, and with Hiram Nj'e as the grantee of John
son a ltd the Home Missionary Society? Wasn’t that it? and were not 
those the conditions? A. — I don’t know any thing about the condi
tions between those parties.

Q■ — Didn’t you know that Judge Da}- brought three writs of entry 
with reference to that real estate? A . — I don’t think I did.

Q.—Won’t you try to refresh your recollection, if you didn’t un
derstand about this contest on the real estate? A .— He may have 
been consulted about it by other parties.

Q. — I am asking now about three writs of entry? A .— I don’t 
recall.

Q .— Well, you don’t remember much about the real estate, do 
you ? A. — O11I31 in a general way.

Q.—  Didn’t you have any thing to do with i t— with the writs of 
entry? A. — Those parties you have referred to were the owners of 
the land, and Mr. Nye bought (after he became executor) and 
claimed the barn on account of buying the adjoining piece of land.

Q. — Don’t you know that Mr. Nye came in as grantee under the 
deed from Mrs. Kelley, after the death of Miss Kelley? A .-—In 
what way?

Q.— As grantee of Johnson,— of David W. Johnson. Didn’t 
you know that? Didn’t you know that Mi'. Nye claimed as grantee 
of David W. Johnson? Now, do you understand b}' that that he 
bought the land of Johnson? A . — Yes : quite likely.

Q. — And claimed the barn on account of having bought that land 
of Johnson? A. — That is what I meant to say.

Q. — What? A. — On account of Inning the land. A small por
tion of the barn stood upon it, and he claimed the barn. Before he 
bought the barn, he was on my side; after he bought the land, he 
saw it in a different light. It was on account of that difference.

Q. — Didn’t you know that Judge Da}’, b}' writ of entry, covered 
that very piece of land that Nye said he bought of Johnson? A .—■ 
I did not.

Q.— Don’t you know that fact, that that very piece of land that 
Judge Day covered by a writ of entry in favor of the Home Mission
ary Society? A .— I don’t know what he did for them or for Mr. 
Nye, or with them. I never learned. He was very evasive, and 
didn’t communicate with me.
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Q. — He didn’t say much about real estate at all, did he? A. —- 

No, sir.
Q. •—Didn’t you say to him that you had enough to do without the 

real estate at all? A . —-No, sir.
Q. — What did he tell you j-our rights were in the real estate? A .

— Perhaps he didn’t tell me th a t: I have no recollection.
Q. —You have no recollection that j-ou had any rights in the real 

estate? A . — No.
Q. — Have you any recollection of what he told you at all? A. — 

Not very definite — haven’t any.
Q. — Have you any recollection of what he told you at all ? A .—  

I don’t think he gave me any opinion of any value at all.
Q. — So he didn’t advise you at all about it, did he? A . — I 

shouldn’t want to say that.
The Chairman. He didn’t saj’ that.
Mr. Thompson. I ask him now what advice he did give him? A.

■—He advised me to go to Mr. Nye, and have an understanding, etc. 
I told him I could not have an understanding with Mr. Nye. I told 
him where our differences were, and asked him what course should be 
taken.

Q. — What did he tell you? A. — I don’t think he gave me any 
definite course to take ; but I did consult another lawyer. I don’t 
remember whether it was — but I don’t think he suggested it.

Q. — What sum of money were you to pay to get the whole matter 
settled, — the sum he suggested? A . — I don’t know that the sum 
was stated.

Q. — What was the money to be paid for? A . — For his settling
— making a settlement.

Q. (By the Chairman.) — Who was to settle? A. — Judge Day : 
it was a proposition from him to settle satisfactorily.

Q. (By Mr. T hompson. ) — To settle what? A. — The matter of 
difference between the two executors, Mr. Nye and myself. He 
would have had the claim satisfied if I paid a sum of money.

Q. — What was the matter of difference? A. — That I have men
tioned was the principal matter.

Q. — The real estate, then? A . — Yes: he had the care of the 
estate; and I think Mr. Nye received rents, and took care of it, and 
didn’t render an account, as I think he suggested.

Q. ■—And you supposed that he was bound to render an account 
of the income from the real estate, didn’t you ? A. — I did.

Q. — Who did you get that from? A . — Judge Day agreed with 
me.

Q. — How long were you in the settlement of this estate? A . — 
I should think two or three years before it was settled.
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Q.— Did you ever receive any thing from the estate? A . — I 

think in the final settlement —
Q.— I ask you if you ever received anything? A . — From the 

proceeds of the estate ?
Q.— Yes. A. — No, sir.
Q. — Did 3011 know an}' thing at all with regard to the manage

ment of the real estate of your own personal knowledge and care of 
it? A . — Yes.

Q. — Did you have an}' thing to do with it personally? A. — Yes, 
sir.

Q. — How often were you down to the Cape? A . — Perhaps twice 
a }rear ; perhaps oftener.

The Chairman. I don’t see how all this that you are putting in 
is material.

Mr. B urdett. That is the result of not having the facts of the 
will.

The Chairman. I don’t see how it is material under an}r set of 
facts. This man says he went to Judge Da}', and consulted him as 
executor in regard to the estate.

Mr. B urdett. And we have shown that he didn’t do anything 
of the sort, but that he consulted him in regard to certain real 
estate.

Mr. W adleigii. He consulted him as to what he should do as 
executor —

Mr. T hompson. With regard to the real estate.
Mr. W adleigii. He didn’t say that -was the only thing, Mr. 

Chairman.
Q. (By Mr. T hompson.) — What did you do with reference to the 

real estate itself?
The Chairman. What difference does it make as to what he did 

with reference to the real estate ?
Mr. T hompson. Because I am trying to show by his own words, 

that he had nothing to do with i t ; and that it must be a mistake on 
his part when he says he was consulting in regard to real estate, 
which it didn’t belong to him to be charged in any particular with 
— that his mind is oblivious to the whole matter.

Mr. W adleigii. He says that he went—-
The Chairman. One moment. So far as his testimony shows 

that he consulted him in regard to real estate at all, the points are 
clear. He says, Mr. Nye, the other executor, moved the barn off 
the estate, which he thought he ought not to do, and that he con
sulted Judge Day in reference to that. Now, that is the point, if I 
understand the testimony at all, around which all your questions 
have circled.
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Mr. T hompson. It is with regard to the real estate, that is all.
Mr. W adleigh. He went to see Judge Day as to what his duties 

were as executor; he went to see Judge Daj7 for that purpose.
The Chairman. It seems to me that the line you are following 

now, Mr. Thompson, does not bring any material facts to enlighten 
us, except in respect to that single point.

Mr. T hompson. I supposed the whole transaction was important.
Q. (Bj' Mr. T hompson.) — Do you know how the Home Mission

ary Society got possession of that real estate ? A. — I do not 
distinctly.

Q.— You don’t know? A . — I know the executors had the 
entire care of it for at least two }7ears. They received the rent, and 
finally it went into the hands of the missionary society for the bene
fit of the Evangelical Church at Hyannis.

Q. — When did the personal estate go ? A . — That went as 
directed by the will. *

Q. — Do you know whether or not Mr. Nye was acting for the 
Home Missionary Society in what he did in the care of the estate? 
A. — Subsequently he did act, I think, under their direction.

Q. — He did: And don’t you know that the grantees of those 
three deeds went directly into the possession of the estate, and kept 
possession of it until after the determination of the writs of entry?

Mr. W adleigh. What has that got to do with it, Mr. Chairman?
Mr. T hompson. If he doesn’t know now that the grantees under 

the deeds from Mrs. Kelley entered immediately upon her death 
into the possession, and kept possession of it until the determination 
of the writs of entry.

The Chairman. I do not see how it is material. Still, the wit
ness maj7 answer the question.

A .— I had the care of it: they did not, and had no care of it for 
two years.

Q. (By Mr. T hompson.) — From whom did j7ou receive any rents? 
A. — I think the rents were paid —

Mr. T hompson. I  ask you from whom —
Witness. I think they were paid entirely to Mr. Nye.
Q. — Did you ever receive a cent personally? A . — I don’t 

remember that I did. He let it with my approval. I knew what was 
being done.

Q. — Will you say, sir, now, that Cyrus A. Baker and William G. 
Baker didn’t go into possession of portions of that real estate upon 
the death of Mrs. Kelley? A. — That is what I said.

Q. — And you never heard that they had taken possession? A. — 
Of the estate, of the homestead ?

Q. — Yes. A. — I never knew that they did any thing of the 
kind.
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Q. — Never knew that they had any deeds of Betsey Kelley’s estate 

at all? A .— I am not speaking of the adjoining piece of land. I 
have spoken in regard to the homestead land.

Q. — As to the deeds found in your possession after she died. 
Do you know any thing of that ? A. —  My mind is wholly on the 
homestead given to the Evangelical Society.

Q. — About the whole of the real estate. That was given by 
deed to ■ whom? A . — Baker and Johnson-—I don’t remember dis
tinctly how.

Q. — Didn’t they enter into possession of it then, so far as that 
goes, before?

M r .  W adleigh. D o  y o u  m e a n  t h e  a d j o i n i n g  r e a l  e s t a t e ?
Mr. T hompson. N o , I mean of the real estate.
W itness. N o ,  s i r ;  p o r t i o n s  o f  h e r  r e a l  e s t a t e .
Mr. W adleigh. He says a portion was deeded, and a portion was 

n o t; but your question covers the whole.
M r .  T hompson. N o ,  s i r .
Mr. W adleigh. You ask him in such a way that he may suppose 

it covers it.
Q. (By Mr. T hompson. ) — Then j’ou mean to Say that all you 

have charge of is the homestead? A. — Yes, sir.
Q. — How much did that consist of?
The Chairman. How is that material?
Mr. T hompson. I wanted to see how much attention was required 

for it under the —
W itness. The land was on the corner of two streets.
Q. (By Mr. T hompson.)— A small lot? A .— No, sir: one hun

dred feet or more on the main street, and one hundred or more on a 
side street.

Q. — Have you a copy of your account as executor ? A. — I  have 
no papers with me.

Q. — And don’t you know when you rendered that account? A. — 
No, sir.

Q. — Have you, Mr. Wadleigh, those accounts?
Mr. W adleigh. N o , sir, we have not. We suppose, of course, 

they are on the files of the court.
Mr. T hompson. I don’t know that I will ask any further ques

tions.
Q. (By Mr. T hayer of the Committee.)— You didn’t get from 

Judge Day, at Parker’s hotel, such advice as you thought was proper? 
that is, the advice didn’t satisfy your desire, did it? A .—No, sir: 
it didn’t make my way clear. ,

Q . — Did you express to him your dissatisfaction with his status 
of things, or say that you thought you should look further, or any 
thing of that kind? A. — I don’t remember that I did.
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Q. -—He didn’t ask you any thing? You consulted him briefly, and 

then gave him five dollars? A. — Yes, sir : I  offered it to him.
Q. — That is, at the parting? A .— Yes, sir: I am not certain 

of that. It was during our interview that I gave it to him.
Q- — Well, now, the next thing you heard from him, I understand 

you to say, was, that he wrote you a letter, of which the substance 
was, that, if you would pay him a certain amount of money, he 
would make it all right with Nj7e? A . — Yes, sir.

Q. — And the amount of inonej1- wasn’t stated? A . — If it was 
stated, I don’t remember the amount.

Q- — It wasn’t stated, you say? A. — I think not. I t may have 
been, but I think not.

Q■ — That was the first thing that occurred since the time you and 
he parted? A. —No, sir : I didn’t say that.

Q■ — Had you any other interview ? A. — That was subsequent.
Q. — It was after you and he had the talk at Parker’s, when you 

were not satisfied with what he said? The next thing was, you re
ceived this letter before you saw him or heard from him otherwise ? 
A .— My impression was, that, when I saw him at Parker’s, this 
difficulty hadn’t come up in regard to the barn. That didn’t come 
up for one or two years or more before it was removed, and I was 
trying to ascertain then what I should do as executor. The house —

Q. — Then j'ou —
Mr. W adleigh. Let him finish the answer.
Mr. Thayer. I will ask the question as I like, if you will allow 

me.
Mr. Wadleigh. I insist that he shall be allowed to finish his an

swer. He was going on to reply.
Mr. T hayer. Not until I ask the question. I supposed he had 

answered all that was responsive to the question.
Mr. Wadleigh. I understood him to be answering your question 

when he was interrupted.
The Chairman. Proceed, Mr. Thaj'er. Opportunity will be given 

counsel to examine the witness.
Q. (By Mr. T hayer. ) — I understand you to say that you were 

not satisfied with the advice he gave you at Parker’s, and that you 
went elsewhere and got advice? A. — I didn’t intend to saĵ  that.
I meant to say I didn’t get the information necessary to know what 
course to take. I didn’t at any time tell him that I was dissatisfied 
with any thing that he said to me. It was the want of information.

Q. — You didn’t tell him that}-ou were not satisfied. A. — It was 
not necessary.

Q. (By Mr. T hompson.) — Now, in that conversation at Parker’s, 
didn’t you consult him on the barn business? A. — I don’t think I did.
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Q. — Nothing said at that interview about it? A. — I think not.
Q.— And had you seen him from that time, to consult with him 

up to the time that he wrote you? A. — I may and may not have 
seen him.

Q. — What is your best recollection? A. — I think very probably 
1 had seen him. I saw him repeatedly at his office in Pemberton 
Square in regard to it.

Q. — Between those times ? A. — It is very probable I had.
Q. — How soon, after you consulted him at Parker’s, was it that 

you got the other counsel? A. — Legal advice?
Q. — Yes. A . — I only know that it was subsequent to that time.
Q. — Can you give us any idea how soon after? A .— No, sir: 

I  don’t think I can. I didn’t know that Judge Day was under 
obligation to advise or direct me until I saw Judge Miller of Ware- 
ham.

Q. — Judge of the probate court? A. — Yes, sir.
Q .— You didn’t know that Judge Day was under obligation to 

advise you till Judge Miller of Wareham told you so? A. — I 
remember that he told me that that information Judge Day should 
give me. That was the impression on my mind.

Q. — Was that counsel that you got after you went to Judge 
Day? A . — Yes, sir.

Q. — You went to another judge of probate? A. — Not as judge 
of probate, — as counsel.

Q. — In making out your account, did you charge this five dollars 
that you gave Judge Day at Parker’s? A. — I think so.

Q. — Had you ever any conversation with Judge Day at Parker’s 
after that, and before he wrote you this letter ? and had you any’ idea 
as to how much money you were to send him providing he would fix 
up the barn matter with Nye? A. — I had an idea in my mind of 
what would satisfy him.

Q. — From any thing he said to you ? A. — I don’t know that 
he fixed the sum.

Q. — Or that anybody said to you? A. — It was simply from what 
he wrote that I fixed it.

Q. — He didn’t write any sum? A . — I am not positive that he 
did.

Q.— Then, how did you fix it, if he didn’t mention any amount? 
A. — It was my opinion, that’s all.

Q. (By Mr. C ook of the Committee.)— Was this account that 
you rendered, your account as joint executor? or did you both render 
the same account? A . — No, sir: I think we rendered separate 
accounts.

Q. (By the Chairman.) — Was this interview at Parker’s in the
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beginning of your administration? A . — It was early within the 
first year.

Q. — And you say the question of the barn hadn’t then arisen? 
A. — I think not.

Q. — Now, tell the Committee as nearly as you can what you con
sulted him about at that interview, and what was done and said 
about payment. A .— Well, I haven’t refreshed mjT memory at all 
in regard to the business until our consultation further than —

The Chairman. As nearly as you can recollect. A . — I wanted 
to know whether it was mjr personal duty to attend to the care of 
the real estate, the homestead particularly, and to see that the pro
ceeds went to the society, etc., — whether it was our duty, as exec
utors, to let it, or what course we should take ; and there was some 
other question in regard to the personal property. There was a 
claim of one of the relatives ; and, as to our duties in regard to that, 
I consulted him.

Q. — You consulted him at the Parker House in regard to all those 
things? A . — I did, at different times —

Q. — Or didn’t you? A. — No, sir: I don’t think our interview 
at Parker’s was of more than five minutes. It was brief.

Q. — I want to get at what you consulted him about at the Parker 
House. A . — I don’t think I  can state any definite point at that 
time.

Q. — Generally, what was it about? A . — My duty as executor, 
the course I should take as executor.

Q. (By Mr. C o o k .)  — Were you and Mr. Nye acting in harmony 
at that time? A . — I think so.

Q. (By Mr. K ingsbury of the Committee.) — What was this five 
dollars for — the advice at Parker’s ? A. — No, sir : for having called 
on him and asked his advice as counsel, asking him to direct me at 
different times. That may seem a small sum.

Q. (By the Chairman.) — Different times previous to that? A. — 
Yes, sir : not for that special service.

Q, — What did you consult him on previously? A. — Just what I 
mention.

Q. — Then, you want us to understand that this five dollars was 
paid for advice that he gave you in regard to your duties as executor ? 
A .— That is as I understand.

Q.— Well, now, can’t you at times previous to the Parker House 
consultation and for the Parker House consultation,— is that it? 
A. — Can’t I swear?

Q. — That this five dollars was paid for advice that he gave to you 
at times previous to the Parker House consultation — times prior 
to that? A .— No, sir: my idea is not quite so definite as that. I 
will tell you what was in my mind. I supposed —
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Mr. Burdett. I object. Pretty hazy now, his idea is.
Mr. T hompson. We want what he said to the judge. We are not 

responsible for what was in his mind.
The Chairman. Proceed, Mr. Witness.
W itness. I supposed the judge got paid from the estate for what 

advice he gave me. That was my supposition ; but he seemed so 
indifferent to my questions, I thought perhaps I should pay him: and 
I  asked him that question.

Q. — What question? A .— Whether something wasn’t due him 
for the trouble he was taking; and I asked, would I give him five 
dollars. I think he answered, do as you please ; and, said I, here’s 
five dollars: perhaps that is small — I said something of the kind. 
I  gave him the five dollars, and asked him if he didn’t want any 
more. He didn’t ask foiyany more, and 1 didn’t pay him any more ; 
but subsequently I found it was not my duty to pay him, and I didn’t 
offer him any more: and, when he proposed to me in a letter, I 
thought it was an important letter, and for that reason I put it in the 
safe, and kept it for years, until after the estate was settled ; and then 
I  put no value upon it, and it has been lost. That is the simple fact. 
I don’t suppose it is of much significance.

Q. (By the Chairman. ) —Ho you know when you filed your 
account? A .— No, sir.

Q. — How long ago do you think it was? A. — In 1872, I think, 
final account. I t may have been ’73.

Q. (By Mr. T hayer. ) — Are you positive you hadn’t seen him 
before seeing him at Parker’s? A. — I am.

Q. — Didn’t you state that you had been to his office on Court 
Street many times? A. — Yes, sir, I did.

Q. — Then, where did you see him before that time? A .— I had 
seen him at his office. I went there repeatedly without seeing him; 
so I wrote to him, and then saw him several times afterwards in 
Pemberton Square and at the Parker House.

Q. — Why didn’t you ask him then some of these questions? 
A .— Perhaps I did: I may have asked him with regard to some 
matters.

Q .  (By Mr. Bruce.) — Did you ever consult Judge Day as attor
ney on any subject except as to your duties as executor? A  — I 
never did ; not that I remember of.

Mr. Burdett. That is, as he understood the matter.
Q. (By Mr. T hompson. ) — Now, with regard to j’our duties as 

executor, I suppose that you asked him with reference to what you 
understood to be your duties as executor, didn’t you? A. — I asked 
him, that I might understand my duties.

Q — With reference to matters that you understood belonged to 
you as executor ? A .— Certainly.
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Q. — Didn’t you say to me that you asked him at the Parker House 

with reference to the barn? A. — No: I don’t think I did. I didn’t 
intend to say so.

Q. — And didn’t I press you upon that question, and ask you 
what other matter you asked him about then, and you stated you 
asked him about matters with regard to the estate, but you didn’t 
recall what matters? Didn’t you say so? A. — That’s what I 
meant to say.

Q. — And didn’t you tell me that the onty matter you consulted 
about was the barn, although'you thought you did consult him about 
other matters? A . — I don’t remember that I said so.

Q. — Haven’t you any recollection— didn’t 3'ou say the question 
was in relation to a portion of the real estate? and wasn’t that 
the first question that I put to j-ou in talking of Parker’s? A. — I 
maj- have been a little confused, j’ou are so severe in your questions.

Q. — Did the first question I asked confuse you? A. — I  think 
your manner, rather than your questions, did.

Q. — Can’t you tell the truth, even if a man isn’t of pleasant 
manners? Does that make 3'ou falsify? A . — No, sir: I am only 
explaining —

Q. — Well, then— A . — I think you would understand me better 
if you would let me answer the questions —

Q. —-Then you don’t mean to say that at the Parker House you 
asked with regard to the real estate, but you mean to say that you 
didn’t ask? A .—-No.

Q. — So that j'ou may now have asked at Parker’s with regard to 
the real estate? A. — I am not positive.

Q.— You may have asked about the barn at Parker’s? A. — My 
impression is that I didn’t.

Q. — I sa3’ 3'ou may have asked? A. — I would not want to swear 
I didn’t.

Q. — When was the first time after 3’ou were appointed executor 
that 3'ou saw Judge Day, and where? A . — I think first in his office 
at Pemberton Square.

Q. — What took place between you? A. — I don’t remember dis
tinctly at first.

Q. — When did you see him the second time? I understand that 
you saw him again. A. — I say I don’t remember any one interview 
separate from any other interview except that at Parker’s. We talked 
on no particular matter at any of the interviews. /What I said about 
the barn was, that that was the principal point of difference between 
the executors, and the special point upon which I was obliged to con
sult Judge Da37.

Q. — Now, do 3’ou remember any thing with regard to the length
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of time after you were appointed executor before you saw Mm? 
A. — I don’t:  no, sir.

Q- — Do you remember any thing with regard to the length of time 
it was before the question as to the barn arose? A. — From the time 
I  was appointed executor?

Q■ —Yes. A . — It was quite a long time. It cannot have been 
any more than one year, I suppose. I think we knew something 
about it, — perhaps one year. He didn’t go to extremes in regard to 
it until much later.

Q- — Didn’t you say that you took out of your pocket five dollars, 
and gave it to Judge Day, supposing that it might have — that you 
ought to give him something, without his saying any thing with regard 
to the matter of pay ? Did you state that ? A. — I think I  introduced 
the matter of pajr.

Q. — I am only asking you : I do not repeat your words. Didn’t 
you say substantially that, —• that he might not be communicative 
because he thought he ought to have some pay? A. — That was in 
my mind. I suggested to him that I ought to pay him, and asked 
how much. He didn’t name any sum. I handed him five dollars.

Q. — Did you take any receipt? A. — No, sir.
Q. — Did you go to any one else for advice except the judge at 

Warelmm? A. — I don’t remember that I did.
Q. — Didn’t j'ou consult any other counsel? A. — Not to my 

recollection.
Q. — Have you any recollection as to whether you did, or not? 

A. — No further than I have stated.
Q. — Did you ever consult Judge Day until after the other execu

tor had called on you in some way, or in some way demanded the 
return to the estate of about two hundred dollars that was in Miss 
Kelley’s house? Whether that has been claimed by your wife as 
given to her? Did you ever consult him until that? A .— I think 
so ; I don’t think I ever consulted him in regard to that.

Q. — No : but I am asking you to fix the time. A. — I don’t think 
Mr. Nye ever consulted him.

Q. — Are you sure about that? A. — About what, sir?
Q. — That you consulted him before this question arose as to the 

two hundred dollars? A. — I consulted him without regard to that.
Q. — I am asking about the time you first consulted Judge Day? 

A. — I say I don’t know when Judge Day— You ask me if I 
consulted him before Mr. Nj'e ?

Q.— No, sir: nothing about that, but before Nye demanded of 
j'ou two hundred dollars that was in the house? A .— Oh, yes! I 
don’t know that he ever demanded it. He never did to my recollec
tion.
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Q. — Don’t you remember there was a controversy about that? 

A .— No, sir: I never heard of an}'thing of the kind. There was 
two hundred dollars in the house.

Q. — You never heard what became of it?
The Chairman. I really do not see how this can be material in 

any conceivable aspect of the case.
Mr. T hompson. I  supposed we might fix his recollection in 

regard to the matter.
The Chairman. We have allowed very great latitude in the 

cross-examination, and we have done it because it has been cross- 
examination.

Mr. Thompson. It was an event of ten years ago; and it is a 
matter of considerable importance to see what the witness’s recol
lection is in regard to the transaction.

The Chairman. Of course we understand th a t; and it is one 
reason why the Committee have allowed you to cover the extent that 
you have, on matters which would not otherwise be material.

Mr. IIarriman notified the Committee of the presence of Mr. Bur
gess of Middleborough, and that the petitioners had concluded not to 
rely on the charge of intoxication Oct. 5.

[The charge of intoxication at Middleborough, Oct. 5, was stricken 
from the specification.]

Mr. T hompson. I should like to have it appear in some way that 
Mr. Burgess is here, Mr. Chairman. If that fact appears, it is 
enough.

SAMUEL H. GOULD. Sworn.
Direct Examination by Mr. Harriman.

Q. — Your name is Samuel H. Gould? A. — Yes, sir.
Q. — You are a physician at Brewster? A. —Yes, sir.
Q. — How long have you been in practice? A . — Forty years or 

more; forty-two years.
Q. — Whether you were appointed hospital physician under Judge 

Day at the time he was collector of customs for the port of Barn
stable? A . — Yes, sir.

Q.—  That was in 1861? A. — 1861, I think.
Q. — Whether or not, before or subsequent to your appointment, 

you paid Judge Day some money?
Mr. T hompson. Well, I object to that.
Mr. W adleigh. I believe the ninth charge is allowed to stand, 

Mr. Chairman.
Mr. T hompson. I don’t think he can testify about that yet. lie  

had not any thing to do with the custom-house.
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Mr. IIarriman. He was appointed hospital physician under Judge 

Day.
Mr. T hompson. He wasn’t a custom-house officer in any sense of 

the word.
The Chairman. It doesn’t necessarily mean that — that the offi

cers were appointed in the custom-house. It says, —
“ That in 1861, while judge of probate, said Day was appointed collector of 

customs for the district of Barnstable, with the understanding that he would 
resign the office of judge, but that he did not resign; that, while holding both 
said offices, he corruptly demanded and received from officers, recommended 
for appointment by him as such collector ” —
I think you should show first that he received this appointment.

Mr. Harriman. I have asked that question, and he says he was 
appointed —-

The Chairman. Through Judge Day’s recommendation ?
Mr. Harriman. By him.
Mr. Thompson. I told counsel, that if this man has been appointed 

to anjT office by Judge Day, and there is any proof, that is, written 
proof, that it should be produced.

Q. (By the Chairman.) — Did you perform the duties of hospital 
physician under Judge Day? A . — Really, I don’t know. I re
ceived an appointment, or ■ what was tantamount to that. I received 
a bond which I executed.

Q. — As hospital physician? A. — As physician and surgeon to a 
certain district.

Q. (By Mr. Harriman.) — What was that district? What towns 
did it include? A. — Some three or four towns.

Q. — Did j'ou attend to the duties after your appointment? A. — 
I did. I don’t know who I  was appointed b y : I supposed it was 
Judge Day ■ who had appointed me.

Q. — Whether or not j'ou paid Judge Day —
Mr. T hompson. I object till some proof is offered.
Mr. W adleigh. That is a matter for you to develop on cross- 

examination.
W itness. I presume I was appointed by him. I don’t know.
Mr. W adleigh. I trust he wall let the cross-examination come in 

after the examination, if Mr. Thompson can possibly control himself.
Q. (By Mr. Harriman. ) — Whether or not, after you were ap

pointed, you paid Judge Day any money? If so, how much? A .— 
I paid him money after that several times for different purposes.

Q.— Whether you paid him any particular sum that didn’t come 
from the fees that you received — or, what were the sources from 
which your money came, that you paid him? A. — It is so long ago, 
I cannot tell. I generally have money in my pocket, and it would be 
hard to tell where it came from.
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Q- — Was it some that you had collected from your patients? A. 

— No, sir.
Q. — Was that mone}7 that belonged to Judge Day? A. — Never.
Q•— Whether or not you paid him am7 sum of money7? A. — I 

said several times I paid him money.
Q. (By the Chairman.) — What for? A. — Different purposes.
Q .  (By Mr, Harriman.) — How much did you pay ?
The Chairman. Did you ever pay him for your appointment as 

hospital physician? A .— No, sir! no, sir! May I explain? I was 
told before the appointment came —

Mr. Crowley (of the Committee). — I object to his telling this.
Witness. I was only going to explain all I know about the ap

pointment.
The Chairman. Mr. Witness, any thing that Judge Day told 

you— A. — I never passed a word with Judge Day in regard to it, 
until I heard that he was going to exact mono}7 for the expenses.

Q. — What did you say then? Tell us what you were told. A. —- 
I told him that I understood that the perquisites of that office had 
got to be paid here.

Q. — Paid where? A . — To him, or the custom-house, to his 
friends. I told him also, I heard a sum had to be paid for the 
appointment: I asked him if it was so. Said I, if that is so, I want 
you to tell me now; and then j’ou can take your office, and go to the 
Devil with it before you have me. Those were the words I used.

Q. — What did he say to that? A. — Don’t be troubled before 
your time : that’s the answer he made me. Perhaps he don’t re
member; but I remember it: and after I had my bond in my hand 
to have it executed, that’s all the appointment 1  received.

Q. — Whether or not you received some money? A . — Not at 
that time, but afterwards I paid him money. Never so far as a 
word had been passed between us.

Q. —• What was it paid for? A. — Paid it for wliat I considered 
honorable, for expenses, my part.

Q. — What was the sum, as near as you can tell? A .— It might 
have been fifty dollars ; perhaps more, perhaps less. That was one 
payment. Afterwards I made another payment. I made his friend’s 
payments ; but I believe he wasn’t collector at the time, and I don’t 
know as he was at the time of the first payment. It was long after
wards— one payment I made, — at the time he was going to the 
war.

Q. — What was the second payment? A .— It might have been 
ten dollars or fifteen dollars, or more. I gave it, and considered it as 
a present.

Q. (By Mr. H arriman.) — What for? A. — Pie was going to the
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war ; and as others were making a fit about it, giving him a revolver 
or something of the sort, I went in.

Q■ — What was the first fifty dollars paid him for? A. — Because 
we had to choose to give it to him, because he went to the expense. 
I have done it to collectors since.

Q .  (By Mr. Crowley.)— It was in the party? A. — Yes. Be
cause he was taking trouble in the part}’. Mr. Swift, while I had it, 
was at Washington about something about the party, or business of 
the hospital physician ; and I proposed giving him something, a New- 
Year’s present, and did it.

Q- — Whether or not you haven’t said that you paid as much as 
a hundred dollars to Judge Day? A. — Said so? I may: I don’t 
know. I think I may have said so, because I say7 a great many things.

Q■ — You were called up here as a witness by Judge Day, in his 
favor, last year? A. — Yes ; and I told what I knew.

Q. (By Mr. T hayer.) — You gave this money to grease the party- 
wheels? A. — I gave it as my own. He done me a friendly favor.

Q .  (By Mr. W adleigh.) — It was paid because he had done you a 
friendly favor? A . — Yes, sir.

Q. — What was the favor that he had done you ? getting you ap
pointed? What was it, if any thing? A. — I presume it was paying 
my part of the expenses occurring in the office.

Q. — What was the friendly favor that he had done? A .— As I 
say, I had an appointment, and a profitable one, and received money 
from i t ; and he wras the one that I supposed appointed me.

Q. — Then, you paid the money7 because you supposed that he had 
got you appointed hospital physician, did y7ou? A. — You might call 
it that.

Q. (By the Chairman. ) — What do you call it? A. — I call it 
paying part of the expenses incident to the office.

Q. (By Mr. T hayer. ) — You have paid it to others holding that 
office, since, in the same way? A. — I have for the same purpose.

Mr. Wadleigh. That’s immaterial.
Mr. T hayer. A sort of corruption fund, as I understand it?
Mr. W adleigh. Yres.
Q. (By7 Mr. W adleigh. ) — What was the amount of the second 

payment? A . — I really7 don’t remember — ten, fifteen, or twenty 
dollars.

Q.— Didn’t you pay in all one hundred dollars? A. — Yes, sir, 
and more too, in different payments.

Q.— Now, did you pay7 him fifty dollars more, the same amount, 
and for the same reason that you paid him the first fifty7 dollars that 
you spoke of? A. — I don’t know as I did. It was represented to 
me that he was going to the war, and that there was a present to be
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made to him, when I contributed my part for the favors that he had 
heretofore done.

Q. —What were those favors? A. — Giving me that appointment.
Q. — And then you made the second payment to him for the same 

reason that you made the first? A. — I did, certainly.
Q. — Out of gratitude? A .— Yes, sir, out of gratitude; and 

that’s the way in both of them.
Q. — Now, you have stated that you paid from one hundred dollars 

on? A. — As much as that, or more.
Q.— To whom did you pay that money7? A. — Part of it I sent 

by letter.
Q.— To whom? Judge Day? A . — No, sir.
Q. — To whom? A . —  I really don’t remember.
Q. — Wasn’t it Walter Chipman ? A. — I think very likely it was.
Q. — Was he deputy collector under Judge Day at Barnstable? 

A. — He has always been, under every man that I have known.
Q. — Was he under Judge Day? A. — He was.
Q. — How happened you to send him that money by letter? A. — 

Because I received a letter stating that they were getting up some
thing,— some money, purse, or whatever you please to call i t ,— 
making a fit about it, getting a revolver and certain other things for 
him before he went to war.

Mr. T hompson. I don’t see —
Mr. H arriman. Let him answer.
Witness. I have stated, because I felt friendly towards Judge 

Day, and I wanted to do my part always.
Q. (By7 Mr. Wadleigh. ) — How long was it after you got this 

appointment before you received this letter? and who was it you re
ceived the letter from? A. — I should think Walter Chipman.

Q. — How long after your appointment was it before you received 
the letter? A . — The time he went to the war: I think in July, as 
near as I can say.

Q. — Now7, that was the second payment? A. — Yes, sir.
Q. — How long was that after the first? A. — Perhaps six months.
Q. — To whom did you pay the first money? A . — Really, I 

don’t know : I have forgotten. It might have been Judge Day him
self; but that was some time after I had the appointment.

Q. — Now, when you paid that money to Judge Day, did you un
derstand that the other officials whom he had appointed, or got ap
pointed, were making payments to him.''

Mr. Thompson objected.
Mr. W a d l e ig h . What he knows.
Witness. I don’t know. There was no consulation with any

body ; never a word, further than that he told me that he might have
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received five thousand dollars for those appointments, but he hadn’t 
done it.

Q. ( B y  t h e  C h a i r m a n . )  — D i d  h e  s a y  h o w  m u c h  h e  r e c e i v e d ?
W itness. He stated he hadn’t received a dollar. He might go 

to the Devil, rather than I should take his office.
Q. (By Mr. W adleigh. ) — And after that, you did pay? A . — 

It might have been a hundred dollars: it wouldn’t have been more 
than a hundred and twenty-five dollars in both cases.

Q. (By the Chairman.) — Can you tell what part of the .year the 
first payment was made in? A. — As late as October. I t was made 
in October.

Q. — When was your appointment? A. — In the summer ; several 
months before that. The first payment was made in October, and 
the second one in July, about a year after the time I was appointed.

Q. (By Mr. W adleigh. ) — You were appointed the 1st of July? 
A. — I don’t remember that it was the 1st; about that time.

Q.— Then, about the 1st of October, three months afterwards, 
you paid fifty dollars? A. —Yes : whatever I did paj'.

Q. — You said something about it having been on account of ex
penses,'— whose account? A .— I considered it for the expenses -he 
had been at connected with the office, and getting the appointment 
of collector.

Q. — Then, this was paid by you to him on account of expenses 
that 3’ou supposed he had been to ? A. — I distinctly said that I 
gave it as a gratuity to him. I want that distinctly stated, — that it 
was a gratuit}’ on my part.

Q. — Do you think you paid that to him personally? A .— Well, 
I don’t remember exactlj-. If I paid it to him, I paid it to some 
other person : he would give it to him.

Q. ■— How long after you were appointed did you receive the first 
payment from the government? A. — I received payments every 
three months.

Q. — Did you pay that out of the money that you received? A .— 
I think I may.

Q. —Was that kept back for your— A. — No, sir : it was all put 
into my hand.

Q. — And you say you think you paid it over? A. — I don’t say.
Q„ — I mean, that it was about that time? A .— I have nothing to 

keep back, for the very reason that I told you in the first place, that 
there was no bargain about it.

Q. —-You have been very friendly with Judge Day? A .— Yes, 
sir ; all but once, when I got mad all the way through. [Laughter.]

Q. — You got over that ? A. — I got over that next day.
Q. — And you have been very friendly ever since? A. Nothing 

more than with any other man.
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Q. (By Mr. T hayer.) — You say you don’t know the amount you 

paid Judge Day after you paid him the first payment. You also 
stated that you continued to pa}f the collectors that held the office 
since Judge Day. I want to know how it compares with the pay
ments that you continued to make to the collectors since? A. — It 
was more the first time. I say it wasn’t far from a hundred dollars, 
the first payment.

Q. — And the payments you made Judge Daj  ̂ after that? A. — I 
didn’t make it to him, but to his friends, to help out in a creditable 
manner to Cape Cod, when he was going to the war.

Q. — And you think that the amount paid Judge Da}’ wrns more 
than you have since paid? A. —  I should say it was about a hundred 
dollars to Judge Day. I  never kept it back. I have told everybody.

Q. (By Mr. Wadleigh.) — Now, doctor, I don’t want any impu
tation resting on the fair fame of gentlemen w’ho didn’t receive any 
thing from j’ou. State what collectors j’ou did not pay. A. — Sub
sequently, for some reason or other, it was proposed to pay the 
expenses of Mr. Swift going to Washington.

Q. — Have you paid the present collector one cent? A. — No, sir : 
I didn’t pay the other ones except as I have said, as a New-Year’s 
present.

Q. — Has the present collector received any thing from }'ou?
Mr. Crowley. Mr. Swift?
Witness. We made a present to him. It was Mr. Swift, Col

lector Swift.
Q .  (By Mr. Crowley. ) — Who is collector now? A . —A ir. 

Goss.
Q. — He hasn’t got any presents, has he? A. — I am friendly to 

him, and I have taken his paper all the way along ; and I think I made 
a present of sixt}’-five cents or a dollar for Judge Day’s trial last 
year, which he reported as a document. He reported quite a number 
of them, and he informed me that they didn’t sell as much as he ex
pected.

Q. (By Mr. W adleigh.) -—You didn’t pay him any thing? A. — 
I am not in the ring now.

Q. (By Mr. Crowley. ) — You don’t hold the office of physician 
now, and you differ from Judge Day? A. — Because I am a Republi
can and he is a Democrat. I don’t think any worse of him for that.

Q. (By Mr. Crowley.) — Has that any thing to do with this? 
A. — I don’t know as I came up altogether on account of that. I 
have nothing to conceal.

Mr. Crowley. I would like to find out what the opinion is on the 
Cape, whether this is a movement designed for the public good, or for 
political purposes.



200 HEARING — JOSEPH M. DAY. [March,
W itness. I  have found human nature about the same on the other 

Cape where I used to live. I think they are very much alike.
Q. (By Mr. T hompson.) — Did Judge Daj- ever demand a dollar 

of you in any way, manner, or form? A .— Never, never, never!
Q■ — And how long was it after Judge Day received his appoint

ment before 3-011 received your appointment ? A. — I don’t know, 
sir — when he was appointed— I presume very soon after.

Q■ — He was appointed in May. A. — I think in June: he can 
tell you about that. I received my appointment with the others.

Q- — I  suppose that the collector of the port is regarded as the 
head of the part}-? A .— He was generally considered so when I 
was in the ring.

Q. — He was the head of the party? A. — Exactly.
Q. ■— And, when you contributed monei- to him, it was for the 

party, to a considerable extent, for the good of the cause? A. — I 
have told you just what I  did. Because it was a friendly favor to 
Judge Day. It was a favor I did for him.

Q. (B3- Mr. Crowley.) — It was a present to Judge Da}7? A. — 
Oh, altogether !

Q. — How long did 3-011 hold that position? A. — I believe I held 
it till it was abolished, some six or seven years, until I -was thor
ough^- tired of it.

Q. — Were 3-011 called upon for political assessments? A. — I 
think very seldom or ever an3-. I don't think I was called upon.

Q. — You helped to pay for political purposes? A .— Perhaps I 
d id : I paid m37 part for caucuses or an}7 thing in that way. I don’t 
remember.

Q.— You don’t pay money in caucuses? A . — I may have paid 
it to get people out. I always acted veiy much as other political 
men in the ring.

Q .  (B3t Mr. T hayer. ) — You never held the office under the 
present collector? A .— Never. I  never paid Mr. Swift anything 
except the time I told 3-ou of. I  made one present, a New-Year’s 
present. I never paid any thing else.

Q. (By the Chairman. ) — That was in company with other em
ployees? A. — I  might have presented him with a cane, but we 
didn’t : we gave him perhaps tweny-five or a hundred dollars as the 
case might be. I suggested that the best present we could make a 
man was money.

Q. (By Mr. Burdett.) — How much did the New-Year’s present 
amount to in all? A. — As near as I  can recollect, fifty to a hundred 
dollars.

Q. — The whole of it? A. — Fifty to a hundred dollars.
Q. (By Mr. W auleigh.) — How did you get the idea that this
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fifty dollars which you first gave would be acceptable to Judge Day? 
From what source did you get the idea?

The Chairman. He says fifty or a hundred dollars.
Witness. I didn’t get it from any individual. I got it from 

knowledge I have of mankind in general. I thought it would be 
acceptable, that’s just i t ;  and I have always spoken of it freely, as 
you can see I am inclined to talk.

Q. (By Mr. Wadleigh.) — Now, can’t you tell us to whom you 
paid it? A . — I think it would be likely to be the collector, the one 
in the house. I should think one payment was to him, and one I 
sent.

Q. — I mean the first payment, fifty or a hundred dollars? A. — 
I think likely it was paid directly to Judge Day.

Q. — Do you remember what he said at the time? A. — He was a 
gentleman, and always expressed himself in a gentlemanly manner. 
Really, I don’t remember a word ; but I know it was high-spirited, 
very appropriate. I don’t think he ever considered he was bribing 
me, or I  him.

Q. — Did he express any surprise ?
Mr. Burdett. This witness doesn’t know that he paid an}' money 

to Judge Day.
Q. (By Mr. Wadleigh. ) — Do you think you paid it to Judge 

Day? A. — I think very likely I did.
Q. — Do you remember whether Judge Day expressed any surprise 

at that time, that you gave him any such present? or did he take it 
as a matter of course? A .— I don’t think he expressed any sur
prise, one way or another; no more than if I gave him fifty dollars 
or a hundred dollars, and told him it was for a favor he had done. 
I look upon the matter as a favor, because we had quite a number of 
physicians looking for the same place, all about there ; and I thought 
it was a favor.

Q.— Mr. Bursley came to you, and asked you if you would like 
the position? A . — David Bursley. He did. He was the prime 
mover; and I asked him if Judge Day wanted any thing —

Mr. Thompson objected.
Q. (By Mr. W adleigh.) — You wrote a letter to Bursley? A. — 

Yes. Then I thought it was rather delicate to put your name to 
writing, and I tore it up; and then I went to Judge Day himself: 
and probably" he remembers it.

Q. (By Mr. T hompson. ) — Don’t you know that Mr. Swift, the 
collector, was presented with one thousand dollars from his employees? 
A. — I know that, as far as I was not concerned, to my knowledge, 
I could not have heard or known of it. I only gave my mite. Two 
others of us made up a New-Year’s present.
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Q• — Did you make any concealment of the fact that you made 

Judge Day a present? A .— Never. It has been open ; and I have 
spoken openly always, — always have, since this trouble came on.

GEORGE W. DOANE. Sworn.
Direct Examination by Mr. H arriman.

Q. — Your name is George W. Doane? A. — George Washington 
Doane.

Q. — You live where? A . ■— Hyannis.
Q. — And you are a physician and surgeon ? A. — Yes, sir.
Q. — How many years have you been so? A. —-Thirty-seven.
Q.—  Whether or not you received an appointment under Judge 

Day while he was collector? A . — I supposed my appointment was 
from the Secretary of the Treasury, through his recommendation.

Q. — That was in 1861? A. — 1861. I suppose it was in that 
way. I had to give a bond to that effect.

Q. — What was your district? A . — Well, my district included 
the towns of Barnstable (which run differently from what it does 
now) down on the Cape to the lower part of Dennis, in fact, in 
Harwich and Cotuit, — I had Dennis, Harwich, and Barnstable.

Q. — Marshpee ? A . — Yes, sir.
Q. ■—-Whether you performed its duties? A . — I did.
Q. — How long did you remain hospital physician? A . — Well, 

somewhere about five or six years.
Q. — Did you remain till the office was abolished? A. — I did, 

sir : the same as Dr. Gould.
Q.— Whether, or not, at j’our appointment, you paid Judge Day 

any money? A . — I never paid Judge Day any money directly.
Q. — Indirectly? A . — I couldn’t say, any further than it was 

generally understood.
Mr. T hompson. I certainly object to that.
Q. (By Mr. H arriman. ) — What you did with regard to paying 

money? A .-—I never had a word with Judge Day in regard to it.
Q. — What did you do with the money?
Mr. T hompson. I object to that.
Mr. Crowley. I  object.
Q. (By Mr. H arriman.) — Did you ever pay any money to Judge 

Day after j'ou were appointed to this office ?
The Chairman. One moment, please.
Q. — Whether or not, after your appointment as hospital physi

cian under Judge Day in office, you paid any money to any person 
in relation to that appointment, aforesaid— appointment, — directly 
or indirectly ? A . — I did.
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Q. — How much? A. — Well, it has been twenty-one years —
Mr. T hompson. I  object to go on in this way. If he paid money 

to anybody else, it is wholly immaterial.
The Chairman. If  he can prove it went into Judge Day’s hands, 

it is evidence ; if not, it is not.
W itness. It is twenty-one years since that time ; and it is impossi

ble for me to tell exactly the amount I paid, or that I paid. I didn’t 
pay Judge Day.

Q. — State as nearty as you can. A . — I should not be willing to 
state on oath how much I paid.

Q. — State to the best of your judgment. A. — It is i t  very diffi
cult matter for me to say. It has been twenty-otic years. I  — per
haps I have mentioned it, how large. At times I have paid some 
one hundred dollars. I presume I have mentioned that, that I have 
paid for purposes of that kind.

Q. — What kind?
Mr. T hompson. It is immaterial.
The Chairman. Let us see.
Mr. Bhrdett. He has not —
Mr. Thompson. I object to his saying “ I may have stated it.” 

That is wholly immaterial.
Q. (By Mr. Harriman.) — Now, doctor, state to whom you paid 

this money. A . — I certainly couldn’t tell you in any way to whom 
I paid it.

Q. — Give us your best judgment. A. — I could not tell to whom 
that money was paid in any way. My memory doesn’t serve me 
sufficiently to say.

Q. — Do you know the way you paid it? A. — No, not very posi
tively.

Q. — In what way ? A .— I never was approached personally by 
Mr. Day for that money.

Q. — Why did you pay it? A. — It was generally understood that 
we, the hospital physicians, etc., should pay a certain amount of 
money among us.

Q. (By the Chairman. ) — To whom? A .— That it should be 
paid to carry on the campaign, and so on.

Mr. Crowley. That’s what’s the matter. That’s what we have 
been trying to get at all day.

Mr. H arriman. It is very evident, Mr. Chairman, that these gen
tlemen are unwilling witnesses.

Mr. Crowley. It doesn’t seem so to me.
Mr. H arriman. This witness has with great reluctance testified 

so far. I  ask him what he paid the money for ; and he says campaign 
purposes, or the purpose that Dr. Gould’s money went for as pre
sented to Judge Day.
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W itness. I considered, that, as there were a number of applicants 

for the office, Judge Day was doing me a favor in getting me the 
appointment.

Q .  (By the Chairman. ) — Was that what you paid it for, Mr. 
Witness? A. — I don’t know that I paid it altogether for that.

Q■ — What, then? A . — I considered that part of the business 
in getting the office. I don’t know how much went to Judge Day, 
and how much went to carry on the campaign. I understood the 
rest paid, and I paid my part. I could not tell the amount or time 
when it was paid, as it is twenty-one years since ; and it is impossi
ble for me to do it.

Q. (By Mr. Harriman.) — Do you know where, at Barnstable or 
Hyannis? A . —-I never paid it directly to Judge Day. I never 
exchanged a word with Judge Day in relation to it.

Q. — Who was deputy7 collector at Hyannis then? A .—  I don’t 
know: I had nothing to do with him.

Q. — Sylvester Baxter, wasn’t it? How long after you* appoint
ment was it you paid this money ? To the best of your knowledge ? 
A. — I should say7 perhaps some' three months or more.

Q. — Whether about October? A . — About October, I  should 
say7, as near as I can judge. I  am not responsible for my7 memory 
of twenty-one years back.

Q. — Whether this money was paid directly7, or was taken out of 
your salary? A .— I couldn’t swear. I  think the salary was paid 
over to me, and it was a voluntary matter on my part.

Q. — Do you know Walter Chipman of Barnstable? A. — I do.
Q. — Have you any recollection whether it was paid to him, or 

whether you sent it by mail or check? A. — I think I did not. I 
am very sure I did not. I think all I did was in the custom-house 
at Barnstable. I am not willing to swear to it.

Q. — You think that was the place where the money was paid? 
A . — I think so.

Q.—-And, to the best of y7our judgment, the amount was a hun
dred dollars? A. —T say, to the best of my7 judgment, the whole 
that I paid, the whole that passed into their hands.

Q. — How much did you pay7, the first payment, in October? A. 
— I might have paid fifty dollars, or something of that kind. I am 
not positive. I would not take my oath to i t : it has been too long 
back.

Q. — The amount, y7ou thought, was a hundred dollars? A . — 
During the whole of the time I held the office, I  may have paid 
more. Some circumstances certainly are not plain enough in my 
memory7, as spoken of here to-day7, to say7 whether I took part in 
them or not.



1882.] SENATE — No. 150. 205
Q• — How much more than a hundred dollars did you pay? A. — 

I think a hundred dollars would cover every thing I paid.
Q. — You think the first payment was in the custom-house at 

Barnstable? A. — I think so, although 1 should not be willing to 
take my oath to it.

Cross-Examination.
Q. (By Mr. Thompson. ) —-You don’t mean to say you ever paid 

any money as a bribe to obtain that office? A. — No, sir: I never 
did, and was never approached.

Q. — Or under any obligation to pay money ? A. — No special 
obligation. 1  rebelled against it, I presume.

Q. — What you paid was as a general political contribution, some 
of it you think went to Judge Day, and some for political expenses, 
but in what proportions you have no idea? A. — Yes, sir.Q.  (By Mr. B r u c e .)  — Had you received your appointment before 
it had been communicated to you? or were you communicated with 
with a view to paying Judge Da}’ any thing, providing the position 
was given to you ? A. — I had no knowledge of any such under
standing. I was never approached by Judge Day on the subject.

Q. — I ask whether it was communicated to you by anybody before 
you received the appointment, that, in case it was given to you, that 
you should pay Judge Day any thing? A. — No, sir: I have no 
recollection of any thing of that kind.

Q. —  Now, when you paid that fifty dollars in October, did you 
mean to have it understood that any of that was to go for campaign 
purposes? A. — In the first place, I haven’t stated on oath that it 
was fifty dollars —

Q. — Whatever the sum was? A. — I couldn’t say.
Q. — Do you mean that any part of that money was contributed by 

you at the time you passed it over, to whatever person you gave it, 
for campaign purposes? A. — I had an understanding that it was 
for campaign purposes.

Q. — (By Mr. Hill.) — What campaign purposes? and what cam
paign? A .— There had been expenses incurred; and, as in some 
cases, the accounts of the expenses didn’t come in till afterwards. I 
didn’t look into that matter particularly. L don’t know what ex
penses there were, or that others had gone to. I know there is a 
great deal of expense every time we change an administration.

Q. (By the Chairman.) — How long did you hold the office? A. 
— Five to seven years. It was closed the last of Mr. Lincoln’s 
administration.

Q._How long did Judge Day act as collector? A. — A few
months.
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Mr. T hompson. About six months.
Q . (By Mr. Crowley.) — You paid money after Judge Day went 

out of office? A. — I am not so plain in m37 mind as some others. 
I should not be willing to take m37 oath that I  paid a dollar after 
that.

Q.—  You paid this hundred dollars while he was in office? A . — 
I couldn’t sa37: m37 memory wouldn’t serve me as to the exact time 
the payments were made.

Q. — You sa37 37ou paid a hundred dollars? A. — I think so.
Q — Did You pa3r that in the course of six months? A. — There 

was no agreement about it.
Q. ■— Did 37ou pa3T the hundred dollars in the course of six months? 

A . — I should not be willing to tell.
Q . (By the Chairman. ) — What do you think? A. — I should 

state I did pa37 it within six months : I couldn’t take m37 oath.
Q. (By Mr. Crowley.) — Never paid any since, while 37ou held 

office? A- ■—-So far as others are concerned, I have no knowledge 
myself: I should not be willing to state nyself, since. I have no 
knowledge whatever of giving a cent to Mr. Day, at the time that he 
went to the war, as an outfit. If I did, I don’t remember it.

Q. —  Don’t 30U ?
Q. (By Mr. K ingsbury. ) — You say you paid fifty dollars? A. 

— I judge so.
Q. — That was about Oct. 6 ? A . — About the close of the first 

quarter.
Q. — Whether or not that wasn’t about the time that 37ou received 

3'our salary for 3’our services ? A. — I presume it was about the time.
Q. — Whether it wasn’t just the time? A . — I couldn’t say. As 

I  said before, I shouldn’t be willing to state positively an37 thing of 
that kind.

Q. (B37 Mr. T hompson. ) — When did 37ou receive 3-our appoint
ment ? A. — Immediate^ 7 after Mr. Da3', — ver37 soon after he came 
into possession of the office.

Q.— Don’t you know that the campaign expenses of 1860 were 
pretty heaiy, — that it was a ver37 vigorous campaign ? A. — I sup
pose the37 were.

VALENTINE DOANE, J un. Sworn.
Direct Examination by Mr. H arriman .

Q. — Your name is Valentine Doane, jun. ? A . — Yes, sir.
Q. — Where do you live now ? A. — Portsmouth, N.H.
Q. — What is your business? A . — I am carrying on a general 

fish business.
Q. — Where is your home? A. — Harwich, Mass.



1882.] SENATE — No. 150. 207
Q■ — Whether or not, in 18G1, while living in Harwich, you were 

appointed to any office? and, if so, what? A .— I had an appoint
ment styled “ aid to the revenue.” I never knew what that meant.

Q. — Generally called inspector, isn’t it? What were the duties? 
A. — We were obliged to sign a receipt once a quarter.

Q. (By the Chairman.) — Was your office connected with the cus
tom-house at Barnstable? A. — Yes, sir.

Q. ■—Whether or not, after your appointment, you had any conver
sation with Judge Day with reference to making any payments ? A. 
— 1 would not say that I had any conversation with Judge Day with 
reference to making the payment.

Q. — Did you have any conversation with him ? A. — I  had con
versation with Judge Day several times.

Q. — About your appointment. A . — Well, I don’t think I ever 
had any conversation with Judge Day about my appointment. It 
was done through another party.

Q. —  Who was the other part}’ ? A. — David Bursley.
Q. — Whether or not you had some conversation with him rela

tive to an assessment or payment ? A. — I think at one time at the 
court-house there was some conversation with Judge Day ; and, among 
other things, the matter of the large expense was suggested, in ob
taining the office, the collectorship. This was in a general way. 
There are no particular facts that I  can call to mind in reference to 
it. There was quite an expense incurred.

Q. — Whether or not you paid any money? A .— I don’t seem 
to remember: I never paid Judge Day a dollar in my life.

Q .—Whether or not you paid any money to any one? A . — I 
cannot say I  ever paid any money to an}7 person.

Q. — Have you any recollection about that? A .-—If I remember 
right, there was from the first quarter’s salary a deduction made for 
some purpose : I don’t know what.

Q. — How much? A. — I couldn’t say, sir.
Q. — How much, according to your best judgment? A .— It strikes 

me, the first quarter I received fifty dollars of the one hundred dollars. 
That is my memory after a lapse of twenty years. I wouldn’t say 
that was a fact.

Q. — Whether or not, at this conversation which you say you had 
with Judge Day in the court-house, he gave you to understand that 
some time a payment or assessment would be made ?

Mr. T hompson. I object to that certainly. What he said about 
it; that is too indefinite as it is. A. — Well, 1 have stated in a 
general way my recollection of the m atter: the fact was stated that 
there had been a large expense incurred in obtaining the office, but 
there was no demand made on me for any payment.
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Q■ — How was this stopped out of your salary ?
Mr. T hompson. He didn’t say it was.
Mr. H areiman. He thought it was.
W itn ess . That was according to my recollection.
Q. (By Mr. Hareiman.) — How was it stopped out?
The Chairman. That needn’t be gone into.
Q. (Bj- Mr. Cook. ) — From whom did you receive your pa}-? 

A . — From deputy collector Chipman.
Q. — He was the proper officer for that purpose? A. — Yes, sir.
Q. -—It was his duty to pay? A . — I suppose it was : I alw'ays 

did my business with him.
Cross-Exam, ination.

Q . (By Mr. T hompson.) — You say you are not sure now as to 
the transaction, whether it was stopped out of your pay or not? 
A . — I think I might say there was a certain sum deducted from 
my salary.

Q. — And it was done with your consent? A. — Certainly.
Q. — And approval? A . — Yes, sir.
Q. — And you understood you were under no obligation to relin

quish your salary or any part of it? A . —I repeat, I never had any 
demand made on me for payment.

Q. — You understood, at the time it w-as stopped*, there was no 
obligation on your part to relinquish an}- part of the quarter’s pay? 
A. — I didn’t understand that there was, sir.

Q. — So you did that voluntarily at the time? A. — Certainly.
Q. — As your own free will ? A . — Certainly.
Q. — And the particular details of the transaction you have no 

recollection of ? A. — I haven’t.
Q. — Whether the whole amount w-as paid you, and you paid back? 

A . — I can say it was simply a transaction of a remittance, so much 
less my assessment.

Q. — After the conversation there, that was the result of it? A. 
— Yes, sir.

Q. — You didn’t understand that you w-ere paying for any bribe? 
A . — Not at all, sir.

Q. — You didn’t? A. ■— No : couldn’t bribe me any w-ay.
Q. — Did you understand that you were trying to bribe Judge 

Day? A. — Not by any means. I don’t know that Judge Day ever 
received a dollar of that sum.

Q. — Did you take it as being a bribe to Judge Day? A. — Not 
by any means.

Q. — Did you intend that as in payment of your appointment at 
all? A. — I don’t know about that. I supposed of course it con-
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tributed for some purpose: as for any agreement, there wasn’t a 
word said.

Q■ — And where 37our money went, you say you never knew ? A. 
— No, sir.

Q•—And you didn’t hold your office on any condition of payment? 
A. — Not at all, as I understood it.

Q.—-You never heard of any thing of the kind? A . — No, 
sir.

Q. — You signed a receipt for a hundred dollars? A. — Yes, sir: 
whatever the quarterly salary was.

Q. — Then, so far as any thing appeared on the record, there was 
nothing to appear but what you received it? A. — No, sir.

Q. (By Mr. Harriman. ) — You circulated petitions in favor of 
Judge Day’s appointment? A. — Yes, sir : I  did.

Q. — How zealously ?
The Chairman. Never mind about that.
Q. (By Mr. Bruce.) — At other conversations was there anything 

said to you before your appointment that any payment would be ex
pected by you for Judge Day? A . — Not payment. I  was under
stood to render what service I could, but no payment.

Q. — From nobody was there any thing said about any money 
payments ? A . — Not that I remember.

Q. — Did you express any surprise when the deputy collector de
ducted fifty dollars? A . — I wasn’t surprised. I had lived there 
several j'ears, and moved around the political circle, and knew what 
the custom was.

Q. — You didn’t expect it was taken out for any general campaign 
purpose at that time? A. — I couldn’t say. I would not sa}7.

Q. — You didn’t suppose it would be taken out for campaign pur
poses? A. — I don’t think that was my impression at the time.

Q. (B37 Mr. T hayer. ) — Previous to this time, a Democrat had 
been there? A. — I don’t remember.

Q. — You had turned over, as Judge Day was at that time a Re
publican? A . — Yes, sir.

Q. —  And j’ou got your little office, the heaviest work of which 
was, as you say, to give receipts once a quarter? A. — That was 
the principal part of it.

Q. (By Mr. Harriman.)-— You would not have objected to pay
ing the other half of your salary, would you? A. — I don’t 
know.

Q. (B37 Mr. Bruce.) — Were there any other deductions after the 
first? A . — No, sir.

Q. (By Mr. Harriman.) — How long did 3-our office last? A. —
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I  think two years under Judge Day and Mr. Swift. It was very 
short-lived.

Q. (By the Chairman.) — Did you have any similar deductions 
under Mr. Swift? A . — No, sir.

Adjourned till Friday, March 10, at 10 o’clock a .m .
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EIGHTH HEARING.
B oston , B oom 10, Sta te  H o u se , 

M arch  10, 1882.
T h e  hearing was resumed at 10.15  a .m . ,  the Chairman, Senator 

Jennings, having called the Committee to order.
The following extracts from the testimonj' offered in the investiga

tion of 1881 were indicated by counsel for the petitioners, and 
agreed upon as part of the case in this investigation.

CHARLES THACHER, 2d . S w o rn .
[Testimony taken in 1881.]

Direct Examination by Mr. K ing.
Q. —You are register of probate and insolvencj^ for the county of 

Barnstable? A . — I am, sir.
Q. — How long have you held that office? A . — I am now upon 

my second term. Towards eight j’ears, — seven years or thereabouts.
Q — Have you the papers in the case of the estate of Seth T. 

Nickerson ? A . — I have.
Q.— Will j'ou produce them? [Witness produced the papers.] 

Will j’ou examine the papers, and state when an administrator was 
appointed upon that estate, and who he was? A . — The adminis
trator was appointed the 19th of November, 1872; and his name 
was Eleazer Nickerson.

Q. — By whom was the decree made appointing him? A . — 
Joseph M. Day.

Q .— Will you now look at the inventory of the estate, and see 
if the schooner “ Benjamin English” is one of the items? A. 
[Reading.]— Schooner “ Benjamin English,” appraised at $1,200, 
is the first charge upon the personal estate in the inventory.

Q. — Now will you take the account rendered by Eleazer Nicker
son, and give the items on the account from one side and the other? 
A. — Both sides?

Q.— Yes, sir. A .-—Amount of personal estate account, inven
tory, $2,597.81. Amount received from gain by sale of personal 
estate and appraised value and from other property, as follows: 
Amount received on the appraisal, $196.04 ; amount received from 
sale of real estate, by license, $2,106.60; amount received, gain
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on sale of personal property, $21.01, — amounting to $4,921.46. 
Amount paid out and charges, as follows: Allowance to widow by 
judge of probate, $600 ; error in appraisal, goods appraised belong
ing to Mrs. Nickerson, $83.25 ; error in appraisal, notes of Sylves
ter Baker, said notes not being found, $100; administration and 
expenses, $601.31, — amounting to $1,384.56.

Q. •—What is the date of that account? A .—-The date of the 
decree is the 9th of September, 1873.

Q .— Now will you examine the papers and see if the estate was 
represented insolvent? and, if so, when? A. — By a decree made 
on the 10th of December, 1872, on representation of Eleazer Nick
erson, the estate of Seth T. Nickerson was made insolvent at that 
time.

Q. — Now will 3'ou examine the claims presented, and state 
whether the judge of the court presented a claim against the estate? 
A. [Beading.]—-The subscribers, commissioners appointed by said 
court to examine all the claims against the estate of Seth T. Nicker
son of Dennis, deceased, return and find among the charges, J. M. 
Day, Esq., bill on libel suit, $35. That is among their charges. 
Signed, E. O. Baker, 2d, and Freeman Rogers.

Q. •—Now will you look to the order of distribution, and see who 
signed that order, if there was one, — who made the order of distri
bution ? A. — Whose handwriting ?

Q.— No: who signed the decree? What judge? A .—-J. M. 
Day.

Q. — Do you find his name among the creditors there? A . —-I 
do, sir.

Q. — State what that is. A. — J. M. Day, $35.
Q. — Is it receipted for? A. — It is receipted for by J . M. Day.
Q. — Do you know his handwriting? A. — Yes, sir.
Q. — Is that his name receipting for that money there? A . — I 

should say it was, sir.
Q. — What is that stated to be for? A . — Nothing, except the 

figures and money to the amount of $35 in the distribution.
Q. — Was this estate administered after you came into office? 

A . — It was closed before I came in ; about one year, or somewhere 
thereabouts.

Q.— Have you the papers in the case of Willard A. Crowell? 
A . — I have, sir.

Q. — Was there an administration granted upon his estate? and, 
if so, who made the decree? A . — The decree granting administra
tion to Alice Crowell, the widow of W. A. Crowell, was made on 
the 16th of September, 1873, bjr Joseph M. Day.

Q. — Have you the inventory there? A. —-I have, sir.
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Q. —  What is the amount of the inventor}’? A. — The amount of 

the inventory, — real estate, nothing; personal estate, $350.75.
Q. — Have you the papers in the insolvency case of Noble P. 

Swift? A . — I have, sir.
Q. (By Mr. King. ) — Will you state if a voluntary petition in 

insolvency was filed by Noble P. Swift? A. [Reading.] — Respect
fully represents Noble P. Swift of Sandwich, in Barnstable County, 
butcher —

Q. — Well, you find that a petition of insolvency was filed by 
Noble P. Swift? A. — Yes, sir, I do.

Q. — What day? A . — The twenty-first day of March, 18G7.
Q. — Are you able to state from your papers, or docket, what 

judge sat through that case? A. — I was not ordered to bring the 
docket, and have not brought it. Judge Da}’ sat in the case, I pre
sume ; but I cannot say, as I was not register at that time.

Q. — Was there a discharge granted? and, if so, when? A .—  
The discharge would not be in the papers. The discharge would be 
in the docket. I cannot state when the discharge was made. The 
discharge issues from the court; and a record is made of the same, 
and it would be upon the docket. I cannot tell you what day the 
discharge was made.

Q. — Did not the subpoena ask you to bring the docket ? A. —- 
No, s ir: it called for me to have in my possession, especially, all the 
original papers on file in the probate office in the case of Seth T. 
Nickerson, late of Dennis, deceased, and in the case of Willard 
Crowell, late of Barnstable, deceased, and also the original papers in 
the case of Noble P. Swift.

Q. —You will produce the docket, will you? A . —-I have not 
produced the docket, because I have not been called upon to do so.

Q. — You will produce it? A . — I will, sir, upon a proper order.
Q. — Will you examine the papers, and see if there was a protest 

filed against the sitting of the judge in that case? A. — I find in that 
case a protest of Emily Harrison filed April 23, 1867, attested by J. 
Higgins, the register at that time.

Q. —  Will you read it? A. [Reading :] —
“ Ba rn sta ble , ss. I
I n  I n s o l v e n c y . (

“ In the matter of Noble P. Swift, claiming to be an insolvent debtor, Emily 
Harrison, widow, of Barnstable, represents that she is interested in said estate 
in a verdict against him, which is of record in the Superior Court, upon which 
judgment has been rendered in said court, said claim being admitted by said 
Swift in his schedule of indebtedness. That she.claims and alleges that said 
Swift has been guilty of great frauds in the growth of apparent debts to show 
good and apparent insolvency, and desires the fullest investigation thereof be
fore an impartial court. She protests against the action and sitting of Joseph
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M. Day, judge of the court of insolvency, in said case. 1. Because said Day is 
a creditor of said Noble P. Swift. 2. Said judge was counsel for said Noble P. 
Swift in the suit in which her said claim arose, and has been the legal adviser 
thereof. 3. Said judge has, in the trial of said case, accused her of mercenary 
and dishonorable motives therein, and has shown an evident bias against her 
and her demand. Wherefore, because said judge is not as fair and impartial as 
might be, she protests he ought not to sit and act in said case, and makes this 
protest at the commencement in said suit.

(Signed) “ E m ily  H arrison .”

Q. — Now let me ask you about the charges made in the probate 
court. When letters of administration or guardianship are issued, is 
there any charge? When letters of guardianship or letters of ad
ministration are made in the county of Barnstable, are any charges 
made? A . —To that question I say, No, sir: no charge has been 
made.

Q. — Have you been in the habit of receiving any money from par
ties to whom you have issued letters of guardianship or letters of ad
ministration ? A . — I have, sir.

Q. — Will you state to the Committee how much? A. — It has 
been the usual custom in the county of Barnstable, by mj’ prede
cessors in office and by myself, for parties applying at that office, as 
they usually do, in cases of administration, — the custom is to apply 
to the register to fill the papers. In that case I make the petition 
and fill the bond. I fill the affidavit and notice to be posted up. I 
make a copy of the citation which goes to the paper, all of which is 
not my duty, as register of probate, to do. And in that case I charge 
one dollar. I had been in the habit of doing it, and was restricted 
about two or three weeks ago by the examiner of accounts. The 
savings bank commissioners notified me that there had been com
plaints made at their office that I wras making that charge. Mr. 
Curry, one of the bank commissioners, came down and saw me last 
week at the sitting of our court on the 8th of March ; and he told me 
he was in great doubt in the matter whether I wTas acting as counsel, 
or whether I  was simply doing that work clerically, and that he 
would write me and let me know whether I was wrong in the matter. 
If  1 had not a right to do that, he would let me know. A few days 
after that I received a letter from Mr. Curry, stating that, in their 
opinion, I had not a right to do th a t; and since that time I have 
ceased filling the papers in cases in that office.

Q. — Isn’t the practice of taking this dollar, which you speak of, a 
general one, so that you received it always, practically when the 
letters go out? A. — No, s ir : unless I fill the papers it is not so.

Q. — Can you recall any case, say within the last year, where you 
have issued letters to parties and have not taken the dollar? A.
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[after hesitating a few moments]— I don’t remember at this mo
ment any case wherein I have not, but I know I  have not done so. 
Where a counsel had presented the papers themselves, and they had 
been filled—- Mr. Marston in certain cases has presented papers to 
the court in which I  made no charge, and I didn’t ask for any 
thing.

Q■ — Now, since you have spoken of Mr. Marston, let me ask 
whether, within a year, you have called for a dollar to pay for let
ters of administration to a client of his? A . —-I think very likely I 
may have done so.

Q. —-How much money did you take in the run of a year in this 
way? A . — Well, I  stated before the bank commissioners the other 
day, in thinking it up, and looking at the number of cases passed 
upon by Judge Day in the run of a year, and I think it would not 
vary greatly from two hundred and fifty- or seventy-five dollars. I 
stated three hundred in round numbers.

Q■ — This, you say, has been the practice in the court ever since 
you knew it. A. — Ever since I knew it.

Q. — Is this dollar taken from parties in open probate court? 
A. — In open probate court.

Q. — Is it allowed as an item in the accounts? and does the admin
istrator charge for it? A .— Usually'the charge is made for it, and 
he is allowed for it.

Q. — Has the judge been cognizant that you have been taking this 
dollar? A. — That I cannot say, sir.

Q. — Have you had any talk with him about it? A. — I never 
had any talk with Judge Day about it until after the passage of the 
Act of 1879. I  then asked him the question whether I could legally 
fill these papers, or not. And Judge Dajr told me at that time — and 
Mr. Harriman, I  think, told me at the time — that it was nothing to 
do with the commissioners. If I saw fit to make the charge, I had a 
right to do it, provided I injured no one.

Q. —You will remember, Mr. Thacher, that the General Statutes 
prohibited judges or registers from taking such fees as judge or 
register? A . —■ Yes, sir: I think they did.

Q. — The statute of 1879 prohibited their taking those fees in the 
capacity of attornej- or counsel, didn’t they? A . — I so understand 
them.

Q. — After the passage of that statute, as I understand you, j-oli 
brought the statute to the attention of Judge Day, and he advised 
you it was proper to charge these fees? A. — Not at all.

Q. — Will you state to the Committee what it was? A. — He 
gave me no advice in relation to that m atter; but he said, in his 
opinion it was not a matter for the bank commissioners to decide
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upon. I kept on upon my own responsibility in making that charge, 
and not by the advice of Judge Day or any other man.

Q. — Haven’t you stated to Mr. Curry, the examiner of accounts, 
recently, that you continued to make these charges of a dollar upon 
the papers issued? I am proposing to ask if he has not recently 
stated to Mr. Curry, the examiner of accounts at Barnstable, that he 
made this charge of a dollar upon the papers under the advice and 
approbation of the judge of the court? A. — To that, sir, I  say, 
No, sir.

Mr. Gooch. I did not suppose he could come in here and testify 
to what he told other people.

The Chairman. I think it may be competent with reference to 
testimony hereafter.

Q. (By Mr. K ing. ) — You said nothing of the sort. A . — That 
will bear a little — [pause] — there is a doubt about that. I said I 
have advised with counsel in relation to the matter, and was told that 
the}', as the bank commissioners and examiners of accounts, had 
nothing whatsoever to do with that matter, and I should not return it 
in my returns to the secretary, of fees received by me as a register 
of probate.

Q. — Well, let us understand each other. A. — Yes, sir.
Q. — Did you confer with the judge of probate— let me ask you 

generally — upon the propriety of your continuing that charge of a 
dollar, or didn’t you ? A. — I don’t recollect I ever did.

Q.— Do you recollect you didn’t? A . — I don’t recollect I 
didn’t do so either. You asked me if I didn’t or did?

Q. — I ask you whether you didn’t, or did? A. — I have no recol
lection of having ever conferred with Judge Day in regard to that 
matter.

Q. — Let me recall to your mind, then, in order that there may not 
be any misunderstanding about this — what did you say to him when 
the statute of 1879 was passed? A . — I recollect one day in the 
office speaking to him in regard to that matter after the Act had 
passed, and I think Mr. Harriman was present at the time, — and he 
is here now, I believe, — and, to the best of my belief, Mr. Day’s 
answer was, to the question I asked him in regard to whether I 
should make any return of any charges made by myself, — the best 
of my recollection was that Mr. Day said that the bank commission
ers had nothing to do with that matter, and they had nothing to do 
with the register of insolvency.

Q. — Let me ask you this, Mr. Thacher, whether it is true that the 
judge did assure you that you had a right to make a charge in case 
you injured no one? A. — lie never made that answer to me.

Q.—-Well, then, will you explain the reason why you gave that
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answer to me when I began to examine yon upon this question ? [After 
a pause,] No matter, sir: I  won’t press you to answer. A .— I 
do not recollect, Mr. King. Mr. Day lias told me, and perhaps I 
may have varied the phrase in some way, that the bank commission
ers had nothing to do with i t ; that he thought thejr had not any juris
diction in the m atter; and that, if I made extra charges, and parties 
called upon me in the county, as they were habitually doing, — be
cause you know yourself, having practised in that county, that it was 
the usual custom for parties to apply' to the register of probate, — 
Mr. Hopkins has done it, and Mr. Marston has done it, who pre
ceded him, — that it was the usual custom there for the registers to 
fill all papers, and charge a dollar; that including all postage paid 
by me. And I really cannot recollect; but 1 know one thing, that 
Mr. Day has never in his life attempted or tried to evade, as far as I 
know, any thing that would be illegal. He has never tried to push 
upon me or to uphold me in holding any fees that did not properly 
belong to me.

Mr. King. I  may have, Mr. Chairman, occasion to call Mr. 
Thacher again for some point. I  do not think I have any thing 
further now to ask him.

The Chairman. Counsel for the respondent may examine the 
witness. Cross-Examination by Mr. Goocn.

Q. — You say that the course you have pursued in this matter has 
always been pursued in that court, so far as your recollection or 
knowledge goes? A .-—Id o .

Q. — And by Judge Dayr’s predecessors in office? A . — Yes, sir.
Q. — And also by your predecessors? A . —My my predecessors 

in office as well.
Q. — The service which you rendered was mere clerical service? 

A. — Merely clerical.
Q. — And how would it be in the matter of a charge? Was the 

writing, simply as a matter of writing, what could probably be ob
tained elsewhere at the prices which they paid you ? A. — Not at 
all: no, sir.

Q. — Would it cost a far greater amount? A .— Very much 
larger: probably five times as large.

Q. — In the matter of the protest that you referred to, do you 
know any thing of the circumstances under which that protest was 
made? Do you know in whose handwriting it was, — in the case of 
Noble P. Swift ? A. —Yes, I know from the appearance of i t ; I judge 
from the appearance of it.

Q. — In whose handwriting was it? A .— In George A. King’s, 
in my opinion.
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Q. —-Will you state how long you have been in the probate office 

as register, or all together ? A . — I  have been in that office twelve 
years the first day of last April.

Q. — Now, has Judge Day ever received one cent, or been in any 
way, directly or indirectly, benefited by any thing which you have re
ceived, or which has been paid you for any service? A . — Never 
one cent.

Q. — Will you state to the Committee exactlj7 and full}7 what you 
do for one dollar? A. ■—The dollar that I have been in the habit of 
making a charge of is for this : whenever I charge a dollar I  make 
the petition, I make the bond, I make the affidavit of notice, the no
tices of file and posting-np, a copy of the citation which goes to the 
paper for publication, and mail the papers to the parties entitled to 
receive them, — all of which, I contend, is no part of my business as 
register of probate and insolvency to do.

Q. — Suppose there is an application for the sale of real estate, in 
addition to the other papers you state, do you make that out also? 
A . — Yes, sir : I  make that out. I fill all the papers in the case.

Q. —-All covered by a dollar? A . — Yes, sir: all covered bj7 a 
dollar.

Q. — Now, state what would be the effect upon the parties in the 
court, provided you refused. That is, I mean to say, who would do 
them? How would they get the work done which you do? A .— 
The way it would be done would be by applying to counsel, or else 
doing it themselves ; and they probably would be improperly done, 
and have to be returned without acceptance by the court.

Q.'—How is it in your probate courts? are they usually pretty full? 
Do the railroads run so as to bring parties there conveniently? A. 
—'Yes, sir.

Q. — And how is it about the trains ? do the}7 run so that peo
ple who want to come up have comparatively short time before they 
are obliged to return? A . —-Yes, sir. The morning train brings 
them up very early from Provincetown and the stations between 
there and Barnstable. They are obliged to go down at half-past 
eleven.

Q. — I  understand you to say that this dollar covers all correspond
ence? A . — Entirely: covers all mail matter and postage.

Q.— Well, how is it about correspondence? are you obliged fre
quently to pay postage of these papers? A. ■—’Oh, yes ! constantly, 
and do it all the time.

Q. — So that there is quite an item of postage in connection w7ith 
this business? and can you state to the Committee, or approximate, 
your postage-bill incurred in consequence of this service? A. — Yes, 
sir : I  will state that I can produce receipts showing my postage-bill
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to be somewhere about sixty dollars a year, or fifteen dollars a 
quarter. I  do not pay my postage-bill except quarterly. The bill is 
due Mr. Lee, and I presume it is about fifteen dollars a quarter.

Q. — Now, if you did not send out these letters by mail, and take 
care o.f them there for the parties in probate court, wThat would be the 
result? would they remain in the court? A .— They would remain 
there, and part of them -would have to come there and get them.

Q. — Do you consider that you are subject to the control of the 
judge in any respect? A. — Not at all.

Q.— Wholly independent? A . — Wholly independent, entirely.
Q.—What has been the arrangement of the trains recently? Until 

recently has it been so that the people on the Cape have been coming 
down on the half-past eleven train, and going back at half-past 
two? A. — Yes, sir. A few months ago a change was made in the 
trains, so that the afternoon train runs later now: it runs at 4.01. 
For a good many years back the afternoon train has left at half-past 
two, or 2.29 ; going down at 11.29, and going back at 2.29.

Q. —In consequence of this arrangement of trains, has it not hap
pened that there has been a great pressure for the rapid transaction 
of business in the probate court during the time between trains? A. 
— Yes, sir.

Mr. G o o c h . That is all at present.
Re-direct Examination by Mr. Kixg.

Q. — Let me ask you, Mr. Thacher, if you have made any inquiry 
to ascertain whether there is any other probate office where this has 
been charged ? A. — I have made no inquiry.

Q. —-You spoke of the practice formerly when Mr. Marston was in 
the office. Have you any knowledge of any such practice there? 
A. — Yes, sir.

Q. — Your personal observation and knowledge of it? A . —  I 
only find other charges that I have seen made by Mr. Marston as 
register to that effect.

Q. — You state now that he charged a dollar for the papers issued? 
A. — I state that he made charges sometimes a dollar, and sometimes 
less.

Q. — For papers that he issued such as you charge a dollar for ? —- 
you say that, do you? A . — I do, sir.

Q.— Now, Mr. Thacher, you spoke of the necessity for the rapid 
transaction of business between trains. Let me ask you if you recall 
a probate court at Harwich, I think, some time ago, where the judge 
went down on the morning train and returned, — that was before the 
afternoon train was made later, — the judge went down and attended 
to a few of the suitors, and returned on the afternoon train? A. —  I
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have no recollection of that, sir. I t was not our custom. We 
usually came down to Harwich — the judge did— at noon, and fol
lowed down to Orleans until that court was abolished, then to Well- 
fleet, upon the circuit, and then to Provincetown. I have no recol
lection of Judge Day’s ever going back upon the afternoon train.

Q. —Met me recall to your mind, if I can, an instance which hap
pened about the time of the death of Mrs. Smith, the daughter of 
Daniel Scudder ; perhaps you recall her? A. — I do.

Q. — Whether there was a court down on the Cape on the day of 
the funeral, — do you remember? A. •—No, sir, I do not remember.

Q. — You cannot recall any thing about that? Now, you say, Mr. 
Thacker, that you have acted in all these matters in entire independ
ence of the judge ? A. — Entirely and wholly.

Q.— Now I want to ask you a question which I did not think I 
would ask you before, whether there has been any' time during your 
incumbency of this office when Judge Day' has had your resignation 
in his possession? A. — Yres, sir.

Mr. Burdett. To what specification does this apply?
Mr. King. This applies to what he has just said about his entire 

independence down there in the office, which you brought out.
Mr. Burdett. The question was whether Judge Day had any con

trol over his receipt or detention of any fees arising in his office; 
and, unless your question is to that, we cannot see the bearing of it.

The C h a ir m a n . The witness has already answered that there w as 
a time when the judge held his resignation.

Q. (By Mr. King.) — Now I will ask you, up to how recent a time 
did the judge hold your resignation? A. — Well, I cannot tell you, 
sir. It was before this matter came up. He concluded he would 
hand it back to me, and he did.

Q. — Within two or three weeks? A. — Oh, no! three or four 
months ago.

Q. — I will ask you another thing, Mr. Thacher, in connection 
with this matter of independence: Whether or not last Sunday 
Judge Day sent for you, and had a long interview with you in the 
probate office at Barnstable? A . — He sent for me last Sundays: 
yes, sir.

Q. — And you and he went and unlocked the probate office, and 
went in there? A . — I found the probate office open, and went in 
and found Mr. Day there.

Q. — How long a conference did you have with him there then ? 
A. — Perhaps an hour and a half, or thereabouts.

Q. — And the subject of the conference was what? A. — Nothing 
whatever, excepting that I carry' the keys to certain desks that Mr. 
Day could not get a t ; and he was desirous of looking at certain papers 
of a case.
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Q. — What papers were those? A. — The case of Noble P. Swift, 

and those papers.
Q. — Anj  ̂ thing else ? A . — Nothing more.
Q. — Nothing but those? A. — Nothing but those.
Q. — Did you have any conference with him upon the subject of 

this proceeding on these papers? A . — No, sir.
Q. — Not a word? A . — Not a word; and he said distinctly to 

me, “ For God’s sake, Mr. Thacher, don’t speak to me about it! ” 
That was his very answer to me.

Q. — Then you were proposing to speak about it? A . — I did, in 
sympathy with the man, and supposing he felt badly; and that was 
the answer he made. I produced the papers, and that was the con
versation as far as the case was concerned.

Mr. K ing. That is all.
CHARLES THACHER. R e c a lle d .

Q .  (By Mr. G o o c h . )  — Are you willing to state to the Committee 
in substance why your resignation was requested? A . — Yes, sir.

Q. — You will please state. A . — It wras on account of my habits. 
I am in the habit, occasionally, or had been in the habit, of getting 
intoxicated, — drinking too much. And Judge Day has used me 
more as a father, and taken better care of m e; and it was from that 
fact, — not from dereliction in office, or any failure to perform my 
duties, but from that fact, — that the resignation was held in Judge 
Day’s hands. He gave it up to me because he thought I had re
formed, and done better. He handed me back my resignation.

Q. — Didn’t Judge Day take that resignation after conversation 
with you, notifying you, that, if you got intoxicated again, he should 
forward that resignation to the Governor? A. — He did, sir.

Q. — And that he held it simply to control your action? A . — He 
did, sir. Cross-Examination by Mr. King.

Q. — Mr. Thacher, will you state how long he held it? A . — He 
held it from the probate court in November at Falmouth, until three 
months ago, — from a year ago last November until within, perhaps, 
two or three months ago.

TESTIMONY OF SMITH K. HOPKINS.
[Testimony taken in 1881.]

Direct Examination by Mr. King.
n _Your full name, Mr. Hopkins? A. — Smith Iv. Hopkins.
q ._You reside at Barnstable, and are clerk of the courts? A . —

I am, sir.
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' Q. — Have 3-011 brought with you the papers in the case of Harrison 

v. Swift? A . — I have, sir.
Q. — And the docket? A. — Yes, sir.
Q. — Will you examine your docket, Mr. Hopkins, — have you got 

it? A . —-I have, sir.
Q. —And state to the Committee when that case was entered, 

when it was closed, and when it went upon the docket? A . — The 
case was entered at the September term, 1875, before the terms 
changed.

Q. — Will you state the full name of the case to the Committee? 
A . — The case is Emily Harrison v. Noble P. Swift.

Q. — In the Superior Court, advanced? A . —In the Superior 
Court, advanced.

Q. — At the September term, 1875 ? A . — September term, 1865.
Q. — Who was counsel for the defendant by the docket? A. —It 

appears from the docket that Mr. Day, — the name of Day is written 
only : I suppose it is Judge Day.

Q. ■— Can you make that, comparatively certain by reference to the 
papers in the case? You know his handwriting? A . — I do, sir. 
[Refers to the papers.] I  do not seem to see any here.

Q. — Isn’t there an answer? A. — Here is an affidavit signed by 
Mr. Day, — Joseph M. Day.

Q. —When was the case tried, if you find it was tried bjT your 
docket? A. — September term, 1866, it was tried.

Q. — What came of it after that? A. — There was a motion for a 
new trial, which was overruled ; exceptions were taken to the Su
preme Judicial Court, entered'at the January term, 1866, in Boston.

Q. (By Mr. Day. ) — January term? A . — January term, I  said, 
sir.

Q. — 1866 ? A. ■— Yes, sir, 1866.
Q. — Why do you saj’ 1866? A . — Yes, sir, I still repeat i t ,— 

from the docket, ■—■ tried in 1866, and the exceptions were dated Jan
uary, 1866.

Q. (By the Chairman.) — Following? A. ■—-Evidently an error.
Mr. K ing. The January term holds through the year, and they 

were entered that 3-ear.
The W itness. It is not in my handwriting.
Mr. K ing. That is all correct.
Q. (By Mr. T albot.) — Were the exceptions overruled at the Jan- 

uary term, 1866? A. — The exceptions were overruled. Judgment 
on the writ was ordered to be entered at the last term, — September 
term, 1866. I t don’t appear, sir, except that it was after the Janu
ary term, 1866.

The Chairman. I understand the apparent error is explained by
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the fact that the January term, 1866, was a session in November, 
1866.

Q. (Bj>- Mr. K ing.) — If j'ou will be kind enough to look at the 
rescript, Mr. Hopkins, that will show what the court ordered, and the 
time when it was ordered. A . — The rescript is dated Oct. 22, 
1866.

Q. — And that ordered judgment? A . — Exceptions overruled, 
judgment to be entered as of the last September term of the Superior 
Court, county of Barnstable, 1865, — in 1866.

Q.— Now, will you look at the docket and see how long the case 
continued in the court where judgment was entered and execution 
issued? A. — It does not appear from the docket when the execu
tion was issued. I t only appears that judgment was entered accord
ing to the rescript.

Q. — What is the date ? A. — It only appears that judgment was 
entered according to the rescript: it don’t give the date. The re
script orders it to be entered as of the last September term, 1866.

Q. —■ Please look and see if the case was on the docket in the April 
term. A. — This is an old docket which I found in the office on the 
day when I received the subpoena. I never examined it until then. 
At that time it appears that the clerk kept one docket only, and kept 
all the record, and made all the entries under one heading. It don’t 
appear in the book onlj’ in this place.

Q. — Haven’t \-ou any thing there to show whether the case was on 
the docket at the April term, 1866? A . —-What time, sir? 1866 or 
1867?

Q. — Haven’t you any thing here to show whether it was on the 
April term, 1867? A .— There is nothing to show, sir, except that 
entry on that page.

Q. — Was not there another docket kept? A. — Not at that time, 
sir, that I can find. This extends from 1861 to 1868 ; and that is 
the only place in which it appears, that I can find. The records of 
the several years were all kept under that head.

Q.— Well, there were separate dockets kept for each court, were 
there not? A. — No, sir: not at that time. I think 1869 was when 
we first commenced to keep a separate docket for each term.

Q .-rD o you find any papers to indicate that that case was on the 
docket at the April term, 1867? A . — No, sir, I do not.

Q. — Does the paper that you have in your hand show it? A .— 
It does not show that it was on the docket, but simply that the costs 
were taxed in 1867.

Q._Have you anj' papers showing that it was in court in 1867?
A. — I see nothing, sir.

q _Don’t you find that the clerk taxed the costs for the term of
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1867? A. — Yes, sir, I  do ; but it might have been off the docket. 
It happens frequently that a case goes off the docket, and the costs 
are taxed.

Q. (By the Chairman. ) — Do I understand that the bill of costs 
shows that they were taxed for the April term? A .— No, sir. I 
should say from this paper, which I never saw before, that the term- 
fee and travel for 1867 were taxed in this bill.

Q- — Were taxed? A .— Yes, sir.
Q• — Does that indicate whether it was on the docket ? A. — It 

would have been on my docket.
Q. (B3- Mr. K ing. ) — Well, it shows it was in court, don’t it? 

A . —  I  should say it was, although judgment was entered the term 
before.

Q. — Judgment was ordered in vacation, was it not? A .— Yes, 
sir : to be entered as of the last term.

Q-— There was no court in session at the time the rescript came 
down? A. — I cannot saj-, sir : I should not dare.

Q■—-Cannot you tell from your docket? A. — I cannot from this 
book, sir.

Q• •—In your record of original execution on file, is there any thing 
in the clerk’s office to enable 3'ou to determine whether that case was 
in court, on the docket, in the April term, 1867? A .— Nothing I 
have ever seen, sir. When this subpoena came, I went to the papers 
and took them out, and have not seen them since or before.

Q. — Then I must ask you to examine your papers and that record 
with reference to establishing that fact. A. — I can only examine 
this record here, s ir : it is the only record I have.

Q.— Yes, I know; but for the purpose of producing that record, 
taking what original papers there are,— if 3-ou will take notice in 
the presence of the Committee that I want you to produce those 
papers, that will be all on that point. A . — I have produced all the 
papers that were in the envelope so far as I know about it.

Q.—-Now, so far as the papers on the docket show, Judge Day 
was counsel from the beginning to the end of the case, was he not? 
A . — His name was not stricken from the docket, sir, from anjT thing 
that appears here.

Q. — Now, sir, have you the petition filed by Nathan Crocker? 
A. — I have, sir.

Q. — Will you produce that petition, and read the first part of it to 
the Committee? I won’t trouble you to go through with it, but 
simply that they may see what it is. A. ■— Yes, sir. [Produces the 
petition, and reads :] “ County commissioners of the county of Barn
stable : Respectfully represents Nathan Crocker, administrator of the 
estate of Nathan Crocker, late of Barnstable, deceased, that, on the
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ninth day of December, current, he applied to the assessors of Barn
stable for the abatement of the tax assessed upon him as said admin
istrator ; and the said assessors refused to make the abatement; and 
a copy of said application and the refusal ” —

Mr. K ing. I do not think, Mr. Chairman and gentlemen, that it 
is necessary to read that through. I think it is only necessary to 
read it so far as to show that he made it in his capacity as adminis
trator.

The Witness. Here are the accompanying papers presented with 
it.

Q. (By Mr. K ing. ) — You were clerk for the county commis
sioners? A. — I am, sir.

Q. — Were you present at the time that petition was presented? 
A. —-I was present.

Q. — Did any counsel appear in opposition to that petition? A. — 
Judge Da}- appeared, sir.

Q. — As counsel against the petition? A. — He came in and said 
that he appeared for the purpose of objecting to the consideration of 
the petition at that time, for the reason that the town of Barnstable 
had had no notice of the petition.

Q. — Do you know whether he appeared as counsel, or not? A. — 
I suppose he did, sir.

Cross-Examination by Mr. Burdett.
Q. — In this last matter, were you acting as clerk for the Superior 

Court or clerk of the county commissioners ? A. — Clerk of the 
county commissioners.

Mr. K ing. I  beg your pardon: I do not think he gave the date 
of this transaction.

The W itness. The petition was filed Dec. 31, 1880,— the last 
day of December.

Q. (By Mr. Burdett.) — Do you hold the office of clerk of courts 
and clerk of the county commissioners of the county of Barnstable as 
separate, distinct, and independent offices? A. — No, sir: I only 
receive one commission.

Q. — Did you act as clerk of the county commissioners in your 
capacity as clerk of the courts, or simply as clerk of the commission
ers? A .— Well, sir, that I am unable to say. I t is all included in 
one office.

The Chairman. The statute provides, if I remember correctly, 
that the clerk of the court shall be also clerk of the county commis
sioners.

Q. — Now, after the Supreme Court sent down a rescript, ordering 
entry of judgment as of the September term of 1865 or 1866, which-
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ever it was, would it have been proper to carry forward the case on 
the docket any further than that term? A . —- Any further than the 
term to which it was ordered to be entered? I think, sir, the prac
tice is for a case to remain on the docket until the next term.

Q. — Until the next term? -Are there any term-fees taxable after 
the term for the entry of judgment? A. — I always tax term-fees as 
long as the case is on the docket. If the rescript come in January, 
I  should tax the April term-fee, the case being on the docket. I do 
not know an}' other mode of taxing.

Q.-—’Do you know the handwriting in which that tax stands? A. 
— Well, I should say it was Mr. King’s, although I would not swear 
to it.

Mr. K ing. I have no doubt about i t : it is mine.
The Witness. I did have some doubt when I examined the papers.
Q. (By Mr. Burdett.) — Who appeared as counsel for the peti

tioner for the abatement of taxes, in the case of which you have just 
spoken? A . ■—■ Counsel for petitioners, Mr. George A. King.

Q. — How long had that petition been on file at the time Mr. King 
called upon the commissioners to go forward with the case? A . — 
Before Mr. King called for the petitioners to go on with the case?

Q. — Yes. A . — I should say from twenty minutes to half an 
hour.

Q. (By Mr. K ing.) — What is that? I did not hear. A. — How 
long had the petition been on file when you called on the commis
sioners to proceed to a hearing?

Q. (By Mr. Burdett. ) — Can you state when your attention was 
first called to the docket entries and other proceedings in the case of 
Harrison v. Swift? and by whom was your attention called to them? 
A . — The docket entries and the papers, do you mean, sir? My 
attention was first called so that I had occasion to look at them when 
I received the subpoena from the Chairman Of the Committee.

Q. — Had you been waited upon previous to that time by any per
son, for the purpose of examining those papers themselves, or hav
ing you examine them for him ? A. — I think Mr. King was in the 
office one day some time ago, and looked at these papers ; and I think 
I  saw them myself. I did not examine them or open them.

Q. — How long ago wras that? A. — Well, it is impossible for me 
to say. About the same time that the petition was filed, or a week 
or two afterwards,— the petition to the county commissioners,— 
somewhere from the 31st of December to the 10th of January.

Q. — When? A . — Between the 31st of December and the 10th 
of January, I should think. I will not say certainly.

Q. — Was that pending this petition for the abatement of taxes? 
A. — I think it must have been, sir.
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Q•— Were you present at the time when Mr. King appeared for 

the petitioner, and Judge Day for the respondents, in that matter 
before the county commissioners, first? A . — I was there present, 
sir.

TESTIMONY OF ELISHA BASSETT. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. K ing.
Q. — Will you give your full name? A. — Elisha Bassett.
Q. — And you are clerk of the United States District Court? A. 

■—Yes, sir.
Q. ■— Will you refer to your docket, and see if there is upon it a 

case of proceeding against the schooner “ Benjamin English” ? A. 
— I find such an entry on the docket.

Q. — Please state what the case is. A. — It is a libel in admi
ralty by Marshall E. Chase against schooner “ Benjamin English” 
for wages as cook and steward.

Q. — What was the date of the filing of the libel? A. — The libel 
was filed on the 4th of March, 1873.

Q. — Was there an answer filed? A. — The respondent’s answer 
was filed the same da}-. These papers came in at the same time.

Q. — Who appears by your docket to have been counsel for the 
respondent ? A. —  Da}-.

Q. — Do you know what Day that was? A . — No, sir: I know 
no other lawyer by the name of Day ; and I have some little vague 
recollection of Mr. Day and Mr. King having a suit at the court at 
that time. I have no doubt in my own mind what Day it was.

Q. — Will you look at the answer, and see whose answer it is? 
Will you read the first part of the answer? A . — It was addressed 
to the judge of the District Court. “ And now Eleazer Nickerson 
of Dennis of the count}’ of Barnstable, administrator of the late 
Seth T. Nickerson of said Dennis, deceased, intervening for his 
interest in the schooner ‘ Benjamin English,’ and appears before 
this honorable court to answer the libel of Marshall E. Chase, etc.” 
Signed by Eleazer Nickerson.

Q. — Do you know whose handwriting that is in ? A. — I do not.
Mr. K ing. I think that is all at present.

Cross-Examination by Mr. B u rd ett ,
Q. — How long have you been deputy-clerk in the District Court 

of the United States? A. — I cannot tell in reference to that par
ticular question. I was appointed soon after the law was passed for 
appointing deputy-clerks : my impression is, eight or ten years ago.

Q._How long have you been connected with the clerk’s office of
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this district? A. — I think it is forty-one years and three days, or 
four days. It was the 13th or 14th of March, 1840. I have been 
there ever since.

Q- — And for the last ten years you have occupied the position of 
deputy-clerk? A . — Before that I was assistant clerk, and in the 
absence of the clerk was clerk pro tern., and acted for him. There 
was no law authorizing the appointment of a deputy, until it might 
have been ten or fifteen years ago.

TESTIMONY OF HIRAM P. HARIilMAN.
[Testimony taken in 1881.]

Direct Examination by Mr. K ing.
Q. — Your full name? A. — Hiram P. Harriman.
Q. — You are a counsellor-at-law? A. — Yes, sir.
Q- — You reside where? A .— At Wellfleet, Mass.
Q. — And practise in Barnstable Count}'? A. — Yes, sir.
Q. — How long have you been there ? A. — A little over ten years.
Q. — Do you know the handwriting in the answer filed in the case 

of the schooner “ Benjamin English” ? A. — Yes, sir.
Mr. B c r d ett . We admit that to be Judge Day’s handwriting.
Q. — Were you counsel in that case ? A. — I was not then admitted 

to the United States Court as an attorney, and I got you to attend to 
the case for me. The parties were my clients,— the plaintiffs were.

Q. — Will you be kind enough to state now what took place in the 
court before the trial commenced ?

The Witness. Before the trial commenced, Mr. King read from 
the General Statutes of Massachusetts the section which prohibits a 
judge of probate from appearing as counsel for or against an execu
tor, administrator, or guardian. I do not remember the section of 
the statute, but it is the statute that has been referred to. He 
objected, after reading that statute, to Judge Day’s appearing as 
counsel for Eleazer Nickerson in that proceeding. Judge Lowell 
said, as nearly as I can recollect, — I can only give the substance, of 
course, — he said he was not aware that this was a question for him 
to pass upon here. “ There is,” he said, “ a statute of the United 
States which prohibits a judge from practising in a State court; yet, 
if I should go into a State court to try a case, I do not think the 
court could stop me. I should render myself liable to be impeached, 
and perhaps turned out of office. So, if Judge Day sees fit to put 
himself in this position, he must take the risk. I think that is all 
that is necessary for me to say.” We then went on with the case, 
and Judge Day appeared as counsel for Eleazer Nickerson.
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Cross-Examination by Mr. B u rd ett .
Q■ — Where were the parties to this suit? A . — Mr. Chase is 

from Harwich, and Mr. Eleazer Nickerson is from South Dennis, an 
adjoining town.

Q. — Both places on the Cape? A . — Both places in Barnstable 
County.

Q. — How far from Boston? A . — Not a great ways from eighty 
miles.

Q. — Were there any other counsel in court at that time for the 
vessel or claimant than Judge Da}-? A . —I do not recollect that 
there were. I do not think there were.

Q. — Had an appointment been made for an hearing? A. — I pre
sume it had been agreed upon on that day. It is usual in those 
cases.

Q. — The hearing went forward? A. — The hearing went forward.
Q. — What was the result? A. — The result was judgment for the 

amount of the libellant’s claim.
Q. — Have you any knowledge of the fact that Mr. Thacher’s 

resignation was in Judge Day’s hands for any length of time? and, if 
so, of the reasons why it was in his hands? A. — Yes, sir.

Q. — Will you state what you know of that matter? A . — The 
reason it was placed in his hands was on account of this habit of Mr. 
Thacker of getting intoxicated at times, and the proposition was 
raised among Mr. Thacher’s friends as to something being done to 
prevent this thing in the future. He was threatened that they would 
not stand this thing, to have it repeated, and he was ready to do any 
thing ; and it was proposed b}' somebody that he write out his resig
nation to be placed in the hands of some person. I think the resig
nation was placed in my hands. I preferred not to have i t ; and it 
was placed ultimately in the hands of Judge Day, and it was retained 
by him for a long time. I had no knowledge that it had been sur
rendered until I heard of it here to-day.

Q . (By Mr. Gooch. ) — You are one of Mr. Thacher’s friends? 
A. — Yes, sir.

Q. — And aided and assisted in bringing about this state of things ? 
A. — I was interested in doing something to prevent him from yield
ing to, or indulging in, this bad habit. I thought we might as well.

Q. — Did you suppose that you or Judge Day were doing any thing 
that would be charged against you as a matter of corruption ? A. — 
No, sir.

Q. — Was not your sole object to try to save a man who had this 
unfortunate habit? A . — Yes, sir.

Q. (By Mr. B u rd ett . ) — One question in regard to this case of
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the schooner “ Benjamin English.” Do you know whether the decree 
was interlocutory, or final? A . — I know that, from the decree, the 
libellant received the money. I t is a matter which took place seven 
or eight 3'ears ago. I know that the decree was entered, and that we 
received the money in due time.

Q-— The matter was settled between the parties? A .—It was 
settled by our receiving just what we claimed. I suppose it was dis
missed after we got the money.

CADWALLADER CURRY. Sworn.
[T estim o n y  tak en in 1881.J

Direct Examination by Mr. K ing.
Q. — Do you hold office in this Commonwealth? A. — Yes, sir: 

I am one of the commissioners of saving banks.
Q. — And is there some office connected with it by law in reference 

to the examination of county accounts? A. — We were made by 
the Legislature examiners of certain county accounts, clerks of courts, 
sheriffs and jailers, registers of probate, commissioners of insolvency, 
and some other offices.

Q. — In pursuance of your duty as. examiner of accounts, did you 
go down to Barnstable for the purpose of examining the accounts in 
the probate office there? A . — Yes, sir.

Q .— Did you have an interview with Mr. Thacher, the register, 
on that subject? A. —  I did.

Q. — Now, will you state the conversation between yourself 
and Mr. Thacher? A. — Well, sir, we had a long interview: 
it was more than an hour. I visited the place because com
plaint had been made to me that he was taking fees that were 
not proper. In our interview I asked him in regard to the fees, and 
he admitted that he took them. Then I called his attention to the 
Acts and sections of them ; and finally, I called his attention to the 
Act of 1879, — I think it is chap. 292, sect. 1 ,— and asked him 
how he felt he could take the fees in accordance with that Act. Well, 
he said, when the Act was passed, he had some little doubt about it. 
“ But,” said he, ” I took legal advice, and concluded I had aright.” 
I asked him whose advice he took, and he said he took the advice of 
Judge Day; that he conferred— I wish to state the language ex
actly as it was at that point: I think the statement was that he 
conferred — with Judge Day, and the judge informed him he didn’t 
think this Act interfered with those specific charges he was making, 
and he would have a right to take them. I think that is the language 
as near as I can state it. lie furthermore said he had talked with



1882.] SENATE — No. 150. 231
Mr. Harrimau about i t ; but he didn’t state distinctly what Mr. Har- 
riman said to him, but he stated that in regard to the conference with 
Judge Day.

CYRUS CAHOON. Sworn.
[T e stim o n y  tak en in 1881.]

Direct Examination by Mr. K ing.
Q. —-Where do you reside? A. — Harwich, Barnstable Count}'.
Q. — Were you guardian for Ada Stevens? A. — No, sir.
Q. — You had some connection with the settlement of the Marsh- 

pee lands, didn’t you ? A . — Yes, sir.
Q. — Did you have any knowledge of a case in which Morse & 

Holmes were concerned at Marshpee in relation to some land there, 
where the}1 had an interest? A. — Yes, sir.

Q. — What year was that? A. — 1878, If I remember right.
Q. — What was that matter, briefly stated ? A. — The matter you 

have reference to was probably in relation to this Ada Stevens prop
erty ?

Q.—Yes, sir. A . — I will state it to the best of my knowl
edge, although I did not expect it would come up again. Holmes 
& Morse bought some property of one said to be the guardian of 
Ada Stevens. The guardian, whoever it was,— Blish, I think,— 
had sold the property; and, in selling of it, he sold more than 
his license called for. Consequently, it was understood at the 
time that the sale was not legal, and that Morse & Holmes’s title 
was not good. Afterwards they took measures to make that title 
good.

Mr. Burdett. Allow me to ask what the specification is in rela
tion to this, — under what general charge does it come ?

Mr. K ing. This is the payment, by a guardian to the judge, of 
money for services rendered by the judge.

Q. (By Mr. K ing.) — And proceedings were had to make the title 
good? A. — Yes, sir. They tqok proper measures to make the title 
good. I was employed to investigate that matter and get a good 
title to it.

Q. — Was there advice taken by the guardian, to your knowledge, 
of the judge, and any payment to him?

Mr. Burdett. Let us see what kind of knowledge he has.
Witness. The guardian —
Mr. Burdett. Only of your own knowledge.
W itness. The guardian, who is now present, says to me —

• Mr. B u r d ett . Let him testify to that.
The C h a ir m a n . Nothing that he said in the absence of Judge 

Day is competent to be given.
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W itness. I don’t know what took place between the guardian and 

Judge Day.
Mr. B u r d e t t . That is what I thought.
Q. (By Mr. K ing. ) — Who was the guardian? A . — Samuel 

Snow. He was the guardian at the time.
Q• — Did he have some arrangement with the judge that you know 

of? A. — I do not 1 mow that he had, only what he said.
Q .— You mean Samuel Snow, the senator, do you? A .— Yes, 

sir.
SAMUEL SNOW. Sworn.

[T e stim o n y  taken in  1881.]
Direct Examination by Mr. King.

Q. — You are the present senator from the Cape district? A. — I 
am.

Q. — Are you guardian for Ada Stevens? A .—  I am at present.
Q .— How long have you been so? A .— I have been so five or 

six years, •— five years, I think.
Q. — Have you an}7 knowledge of this matter of the Marshpee 

lands? A. — If I may be allowed to state it in my own way, as I 
have it in my recollection.

The Chairman. Every thing that relates to Judge Day.
W itness. I conferred with Judge Da}', at the request of Mr. 

Cahoon, in relation to a piece of property which was sold by the for
mer guardian of Ada Stevens. As I understand from Mr. Cahoon, 
who was employed by Morse & Holmes, who purchased the property, 
the title was defective, and he wished me to see Judge Day and see 
how the title could be made good,—-in what way it could be made 
good ; or to confer with Judge Day in regard to the matter, they 
wishing to obtain a good title. I conferred with Judge Day, the 
judge of probate. I was at that time guardian, and went to him as 
guardian for advice in what I wished to do, and wrhat could be done 
in this case, and stated that fact, .that the former guardian, Asa 
Blish, as I understood it, was licensed to sell so much real estate for 
maintenance, but proceeded to sell more than the license allowed. 
It was cranberry land. Messrs. Morse & Holmes of Boston bought 
it, and went on it, and improved it to the extent of two or three thou
sand dollars. They then found the title was invalid, and they wanted 
to see about the title. The first information I had was a letter from 
Mr. Cahoon. I went to Marshfield and saw Mr. Cahoon; and he 
took me over the property, and gave me the facts as he had them, 
and stated, on my inquiries —

Mr. Burdett. I object.
The Chairman. Conversation is not competent evidence.
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W itness. Mr. Day advised me I could proceed to advertise and 

sell again, subject to the improvement. I stated to him that they 
proposed to bid but a nominal sum, and of course were willing to 
bear the expense I should be at in the sale. Mr. Day says, to me, 
“ In that expense I wish to be put in for me the sum of ten or fifteen 
dollars,” — fifteen I think. I can swear it was either ten or fifteen : 
fifteen I am very confident it was. I wrote Mr. Gaboon what Judge 
Day had told me, and stated to him I would proceed to sell, and that 
the expense would be for advertising, and —

Mr. Bordett. Not what he wrote to Mr. Cahoon.
The Chairman. Perhaps that letter is not competent. If they 

object to it, you need not give that. Tell what you did.
Witness. I proceeded to sell, subject to the improvements. The 

property was bid off by Messrs. Morse & Holmes for one dollar. Mr. 
Cahoon prepared the deeds by request. I met him at Barnstable: he 
gave me the deeds to sign. Before signing them I handed them to 
Judge Da}’ to see if they were proper deeds to sign, and he said they 
were. Mr. Cahoon gave me twenty-five dollars for the expenses of 
the sale; and I paid Mr. Day either ten or fifteen dollars, which was 
his part of the bill.

Q . (By Mr. K ing. ) — Now, that ten or fifteen dollars was paid 
for what? A. — For advice which I received from Judge Day, given 
to me as guardian. The money I paid Judge Day never was charged 
to the estate of Ada Stevens. I credited the estate simply with one 
dollar. I made no charges for the advertisement, and credited the 
estate with one dollar. The money I paid the judge was paid to me 
by Morse & Holmes, who paid the bill after the selling of the estate.

Q. — Now state a little more in detail, if you can, what advice you 
received from Judge Day about the selling of this property, subject 
to the improvement. A. — Before the sale I went to Barnstable, and 
asked Judge Day how I should state it at the auction. I  have at 
home a memorandum of the words I took down, that this property 
was to be sold subject to the improvements by Morse & Holmes. At 
the auction I stated it was sold subject to the improvements of Morse 
& Holmes. Before Mr. Cahoon proceeded to sell, he stated, in my 
hearing, that it was sold subject to the improvement of Morse & 
Holmes.

Q. — Now state what those improvements were. A . — One of the 
parties — and I never saw either of them before I was there at the 
sale — had their books there going to show that the improvements 
were over two thousand dollars, and they claimed that there was some 
eight hundred dollars interest money. I stated to the parties there 
that I didn’t know whether interest money was a legal improvement 
or not. I didn’t know what the improvements were ; but I was in-
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strncted the judge of probate that the property was to be sold 
subject to the improvements.

Q. — Were those improvements upon the surface? A . — They 
were on the surface of the bog, •—- taking the wild bog and making a 
cranberry bog, and making it in good condition: that was the 
improvement.

Cross-Examination by Mr. T albot.
Q. — You testified to two sales. When was the first sale? A. — 

It was by the previous guardian.
Q. — How long have 3'ou been guardian? A. — I have been guar

dian five years. The second sale was made in the spring of 1878 ; 
and I think I had been guardian about a j’ear.

Q. — Then, the first sale was made in 1873 ? A . — I could not say.
Q. — Was it as early as ’76 ? A. — I could not say.
Q. — What was the value of this land as originally sold ? A . — 

As I have been informed, it sold for three hundred dollars. I have 
made particular inquiries into it, and found it sold for more than it 
was worth. There was great excitement about it at the time, and 
property sold for more than it was worth. I took special pains to 
get a crowd of people there at the time to’bid upon the property.

Q. — Which sale do you speak of ? A. — The last sale. I don’t 
know any thing about the first sale.

Q. —• You took particular pains to get a crowd of purchasers to the 
sale you made? A . — Yes, sir. I called upon a large number of 
cranberry-growers, and asked them to attend. They said it was a 
matter of form ; and I  said, No, it was going to the highest bidder.

Q. — And what was the highest bid ? A. —- One dollar. No one 
else bid. They paid me twenty-five dollars.

Q. — Did j'ou or not say to Judge Day, when 3'ou conferred with 
him, that you had no interest in this matter as guardian? A. — No 
interest as guardian? I went to him as guardian, and stated to 
him —

Q. — Didn’t 3'ou sa3r so? A. —• That I wasn’t guardian?
Q. — No : that you had no interest in this sale as guardian? A. — 

How could I sa3T it?
Q. — That is not the question, whether 3'ou could say it. I think 

3'ou could say it if 3'ou chose to. The question is, whether 3'ou did 
or not. A. — It cannot be possible that I did: it is three or four 
3’ears ago. I cannot see how I could sa3T it, if I should sa3T it. I 
did go to him, because m3T attention had been called to it as guar
dian. I stated there was no title to that property; and I  went to 
him to know as guardian what I should do. I was requested to  go 
to  him. I don’t know whether I have a right to  say it or not.
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Q■ — At whose request? A . — Mr. Cahoon’s, acting for Morse & 

Holmes.
Q. — For whose interest did you call upon Judge Day? A . — 

Solely for the interest of my ward.
Q. — What interest had she ? A . — I  suppose her interest was in 

that land, and whatever property she had. I  went to find out what 
she had.

Q. — Did Mr. Cahoon communicate with you in the interest of 
your ward? A . ■—He did — he wrote me— [To the Chairman.] 
Can I answer that question? You ruled it out just now.

The Chairman. If they7 don’t object.
W itness. Mr. Cahoon wrote me, asking me as guardian of Ada 

Stevens, saying nothing about what ivas to be told me when I got 
there, and what I was to be informed, that he thought it would be 
for my interest, as the guardian of Ada Stevens, to make a visit to 
Marshpee, and I would know when I got there.

Q. — You were the guardian of Miss Ada Stevens? A. — I was.
Q. — You were the lawful watcher of her interests? A. — I so un

derstood it.
Q. ■—-And not of Mr. Cahoon’s? A . — Not of Mr. Cahoon’s.
Q.—Now, in whose interest did Mr. Cahoon approach you in rela

tion to the matters of Ada Stevens? A . — After I arrived in Marsh
pee—-

Q. —  Stop one minute, until you answer that question. A . — In 
the interest of Morse & Holmes. When I went to Marshpee I  didn’t 
know whose interest it was, and when I got there I found—■

Q. — Wait one minute. From whom did this twenty-five dollars 
some? A . — From Morse & Holmes.

Q. —Was it ever a part of the estate of Ada Stevens? A. — No, 
sir: it was never a part of that estate. I told you so particularly. 
I t never was charged, and never was paid by7 the estate.

Q. — Wasn’t it understood at the time by you that this twenty-five 
dollars was to come out of Morse & Holmes towards an amicable ad
justment of this title? A . — No, sir.

Q. — What was understood? A . — Morse & Holmes wanted I 
should proceeed to advertise and sell this property again, that they 
might obtain a title.

Q .  (By Mr. Burdett.) — We want you to answer the question. 
A. — I  will answer it, if you will ask it again.

Mr. T albot. That is all.
Re-direct by Mr. K ing.

Q._Let me ask yrou one question, to make it definite. You say
Judge Day examined the deed you executed finally? A. — I handed
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the deed to Judge Day, and he looked over it, and said it was all right. 
I consulted Judge Day two or three times about this matter. The 
first advertisement I put in the paper -was wrong. I consulted him 
to know whether it was necessary to start de novo, or if I could cor
rect it. He advised me that I should start anew. In fact, I took 
Judge Day’s advice in every step I took.

Q. — And finally as to the deed which you executed as guardian? 
A. — I had to sign the deed as guardian, and handed it to Judge Day 
in his office ; and he told me there was nothing in it I could not sign. 
I  also consulted him for parties who had a deed given by Ada Stevens 
when she was a minor, and they claimed they had no right to sell i t ; 
and I conferred with Judge Day in regard to that.

DAVID K. AIRES'. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. K ing.
Q. — Where do you live ? A. — Yarmouth.
Q. — What is j our age ? A. —• Eighty-two last January.
Q. ■—Are you now president of the Yarmouth Bank? A. — No, I 

am not.
Q. — You have been? A .— I have been.
Q. — Up to what time, sir? A. — Well, I don’t recollect. A 

year and a half ago, or something like that.
Q. — Were you at one time administrator of the estate of Jona

than Kelly? A . — No, I never was. His widow was administrator 
of the estate, executrix put in by the will.

Q. — Jonathan Kelly died where? A. — At Yarmouth.
Q. — And his will was proved in the county of Barnstable? A.

■— It was proved in the Barnstable court.
Q.—-Well, sir, did you have something to do with arranging his 

estate? A .-—It was a peculiar kind of a will. In his will he pro
vided that there should be moral and responsible persons appointed 
by his widow and the judge, with the sanction of the court —

Mr. Gooch. We had better have the documents.
Q. — Did you go to the probate office to do some business with 

reference to the estate of Jonathan Kelly? A . —I did business for 
the widow mostly.

Q. — She was the executrix? A . — Yes, sir.
Q. — Now state briefly, Mr. Aikin, if you had any business with 

the judge, representing the widow; state what it was, if you took 
any advice, or any thing of that kind. A. — After the widow died, 
I felt a little anxiety to know how the property 'would go under the 
will after her death, and I asked the judge his opinion ; and, after a 
consideration, he wrote me a line.
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Q■ — Is this the letter he wrote you, sir? [Handing witness a 

paper.] A. — Yes, sir: that is the letter. He wrote me he had — 
Mr. Burdett. Wait a moment, until we see what it is.
Counsel examined the paper, after which Mr. King read as fol

lows : —
B a r n s t a b l e , M a rc h  15 ,1876.

David  K. A ik in , Esq.
Dear Sir, — Upon examination of the authorities in connection with the 

provisions of the will of Jonathan Kelly, I am of the opinion that the rights of 
the several parties in interest are as follows: Elizabeth, widow of Jonathan, 
took an absolute fee in all the estate, real and personal, of Jonathan Kelly. 
Of course, then, she -was entitled to the income of her own property. It also 
follows that the whole estate, including all accumulations, is now the property 
of the only daughter of Elizabeth Kelly. The children of Susannah take noth
ing under the will of Jonathan Kelly.

Your obedient servant,
J. M. DAY.

Q. (By Mr. K i n g . )  — Now, Mr. Aikin, did you pay the judge of 
probate for that letter ?

Mr. Burdett. “ Did you pay Joseph M. Day?’’ the question 
ought to be. It is not a letter of the judge of probate.

Witness. I paid it to Judge Day.
Q. (By Mr. K i n g . )  —You paid Judge Day how much? A . — Ten 

dollars.
Q. — And you charged it where? A . —-To the estate. Still, I was 

not administrator at the time.
Q. — Were you subsequently appointed? A .-—-I was afterwards.
Q. — Did you make up an account? A .-— I carried it in my ac

count.
Q. — Did j'our account mention that charge? A . — It mentioned 

that charge.
Q. —-How did the account mention this payment? A . — Paid J. 

M. Day for services and advice, ten dollars.
Q. — Was there any thing said bj’ him on the presentation of that 

account? A . — I think he told me he should rather not have it en
tered in his name: it was an outside matter. He told me he had 
taken considerable pains. That was his opinion, and I questioned 
it a little as to the propriety of the decision ; and he informed me he 
had taken considerable pains, and got other advice on it: and I  
thought, as I was not administrator, it.might be a proper charge; 
still, I don’t know how that was.

Q._You say he found fault with you for having his name in the
account? A. — He objected.

Q ._Then what was done? A. — Well, I think it was erased out,
and charged so much for advice.
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Q. — And left so much for advice. Where was that done? In the 

probate court? A . — It was the time when I carried in my account. 
I t was not done until after I received that letter. I was appointed 
administrator to close up the account of Elizabeth Kelly’s account 
with the estate of Jonathan Kelly. Afterwards I  was appointed 
administrator of the estate of Elizabeth Kelly.

Q. — And the account was finally proved and allowed after Judge 
Day’s name was struck out, and it appeared merely for advice? A. 
— Yes, sir.

Q. — This was in the account that you rendered for Elizabeth 
Kelly, being her administrator upon the estate of her husband? A.-— 
In closing up her estate, and I suppose it was on that account.

Q. — And you were then administrator of whom? A . — I was 
appointed administrator to close her account. She died, and left her 
account unsettled at the probate office.

The Chairman. Was it administrator de bonis non, or her admin
istrator ?

Mr. Gooch. He was the administrator of the administratrix.
Mr. T albot. He was in a private capacity at the time?
The Chairman. Except as he acted for the executrix at the time.
Mr. T albot. The executrix was dead at the time. We will bring 

that out on a cross-examination.
Q. (By Mr. K ing. ) — Do you remember whether there were, at 

the time this letter was written, minor children of Jonathan Kelly 
living? A. — Susannah Kell}’, the daughter of Jonathan Kelly, had 
children. I don’t know what their ages were. They were something 
near of age, I think ; perhaps not all of them. There may be one or 
two under age.

Cross-Examination by Mr. T albot.
Q.— At the time- you consulted Judge Day, and at the time you 

received this letter, was Mrs. Elizabeth Kelly living or dead? A . — 
She was dead.

Q. — And had you at that time been appointed her administrator? 
A . — I had not at the time of this letter.

Q. — You were acting simpR in a private capacity? A . — I con
sulted Judge Day and received that letter the 15th of March, and 
I was appointed administrator on the 18th of April.

Q. — As near as you can state, when was this will, which you sub
mitted to Judge Day for instruction, approved in the probate court 
at Barnstable? A . — It was something like fifteen years before.

Q. — Do j'ou recollect who was judge of probate at the time that 
will was proved? A . — Judge Marston might have been: I don’t 
know.
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Witness produced the will of Jonathan Kelly, with the order of 

notice appointing Elizabeth Kellj' executrix, issued by Judge Mars- 
ton March 9, 1858 ; and Mr. Talbot said the will must have been 
proved before that date.

Q. — You were appointed in April, 1876? A.-—Yes, sir.
Q. — And the date of the letter to Judge Day is March 15, 1876? 

A. — Yes, sir.
The Chairman. I  understand this letter of inquiry to have been 

in regard to the rights, under this will, of the heirs of Mrs. Kelly, 
who had recently deceased ?

Mr. T albot. The witness can tell.
Witness. The grandchildren. He had but one child, and she 

had four children. In his will he had provided for a distribution 
to his daughter and her children after he had given it away to his 
widow.

Q. (By the Chairman. ) — How long had Mrs. Kelly been dead 
at the time of this letter? A. —- She had been dead but a short time. 
After she died, they wanted to know whose the property was.

Q. (By Mr. B urdett.) — You went to Judge Day as a friend of 
the family, — you were a friend of theirs? A. — I thought he would 
know and would tell them.

Q.—-Have you done more or less business in Judge Day’s court? 
A. — Not but very little.

Q. — How much? A . — I don’t know since he has been ap
pointed that I have had any other case.

Q. — Any other than this? A. — It don’t occur to me.
Q. (By the Chairman. ) — Did these grandchildren, about whose 

rights you inquired, live in Barnstable County at the time? A . —- 
Always lived there.

Q. (By Mr. B urdett.) — Now tell us your treatment by Judge 
Day when you went to his court in relation to any probate business, 
so far as you have had probate business there. A . — He always 
treated me very kindly.

Q. — Did you ever see him treat anybody else any way except 
kindly? A. — I have never seen it, sir.

Q.— Now, when your account as administrator was presented to 
him with his name in the account, did not he tell you it was not 
proper for his name to appear in an account of that kind as a legal 
adviser? A. — lie should rather not have it there: I don’t know. I 
suppose that was implied.

Q. — No, just what he said, no matter what it implied. He said 
rather not have it there, — that is your recollection of it? And didn’t 
he tell you that to save trouble— I  misapprehended: I  thought 
there was a question asked. That is all.
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Re-direct by Mr. King.
Q .— Since you are inquired of about this, let me ask you what 

Judge Day’s manner is to parties doing business in his court? A. — 
I  don’t know an}7 thing amiss personalty.

Q. — Don’t you know by any other means what his general manner 
is?

Mr. B urdett. N ow stop. This has gone far enough.
Chairman. The question is, Do you know of your own knowl

edge ?
Mr. Burdett. The witness has already testified that Judge Day 

treated him and everybody else with courtesy, and that covers the 
ground. Does the counsel desire this witness to testify to any thing 
he has heard?

Mr. B outwell. N o, sir.
Mr. Burdett. Then the question is not competent.
Q. (By Mr. K ing.) — Before Mrs. Kelly died, whether you were 

in the habit of doing her business for her in the probate court? A. — 
I did all she had to do.

Q. — And do I understand you— A. — There wasn’t much to do. 
She didn’t render any account until after her decease.

Q. — I understand you were not frequent]}’ in the probate court? 
A. — Not very frequently.

The will was put into the case by Mr. King.

JOSEPH CUMMINGS. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. K ing.
Q. — How old are you, Mr. Cummings? A . — I am a little over 

seventy-six.
Q. — And you live in Orleans? A . — Yes, sir.
Q. — That is how far from here? A. — It is eighty or ninety 

miles, I think. I don’t know justly. I have known, but I don’t 
recollect.

Mr. K ing. Now I want to say to the Committee that I don’t wish 
to be guilty of any infraction of their rules, but Mr. Cummings was 
summoned here before the order of the Committee was made in refer
ence to the specifications. He has come this long distance for the 
purpose of testifying under the charges, concerning which testimony 
has been given, and facts which occurred some twenty years ago. It 
is merely a question whether the Committee, with reference to this 
special case of this old gentleman coming so far, will suspend the 
rule, or make him go home and come back again.
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Mr. Burdett. What is the testimony?
Mr. K ing. Concerning advice to an executor.
The Chairman. Do the counsel for the respondent object to re

ceiving the testimony at this time under the circumstances, and to 
suspending the rule?

Mr. Burdett. We will hear what the testimony is.
Counsel held a brief consultation.
Mr. Burdett. We shall make no objection to the admissibility 

of this testimony at this time, but may have to recall the witness for 
the purpose of cross-examination. It is a matter that happened 
twenty years ago ; and of course upon an instant’s notice it is ver3r 
difficult for the respondent to call to mind whether or not an .ex
planation can be made.

The Chairman. You can have the opportunity.
Q . (By Mr. K ing.) — What was your father’s name? A. — Dan

iel Cummings.
Q. —  Did he die in Orleans ? A . — Yes, sir.
Q. — And you were executor of his will? A . — I was joint execu

tor with my brother George.
Q. — Of your father’s will? A. — Yes, sir.
Q. — Now will you state if jrou had any advice from Judge Day in 

yonr capacitj" as executor? and, if so, what?
Mr. Gooch. Better let him state what happened.
W itness. There was a clause in my father’s will which caused a 

dispute between the heirs. We did not construe it alike. My broth- 
er-in-iaw had one idea, and some of us had another idea. It was re
specting a clause in my father’s will. I asked him his opinion. My 
brother-in-law said he would agree to whatever the judge decided was 
right.

Q.— You were then executor, and did not apply to him for an 
opinion? A. — I asked Judge Day for his opinion on this clause in 
the will.

Q. — Did he give you an opinion? A .— Yes, sir.
Q. — Was there any thing paid for it? A. — Five dollars he 

charged me. He sent a bill of five dollars, and I paid it. My brother 
and I paid it out of our own pockets. We concluded it was best to 
pay it, and say nothing more about it.

Q. — Have you the bill here? A. — Yes, sir.
Q. — Mr. Day was then judge of probate, was he? A. —Yes, sir.
Witness produced the bill, and Mr. King offered it in evidence : —

D oc. 4, 1858.
Joseph and Calvin Cummings to J. M. Day, Dr. For legal advice to date, 

five dollars. Received payment, J. M. DAY.
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Cross-Examination by Mr. Burdett.
Q. — When did your father die, Mr. Cummings? A. — I don’t 

know as I can tell you the date, but about a year before this took 
place.

Q. — Was the will proved before Judge Day or before Judge Mars- 
ton? A. — Before Judge Day. I think I had nothing to do with 
Judge Marston about it. That is my recollection. I would state 
that Mr. Marston was clerk at the time.

Q. — Have you got a copy of the will here? A. — Yes, sir.
Q. — And your appointment as executor? A . — No, sir, I haven’t 

my. appointment.
Witness handed the will to Mr. Burdett.
Q. — That is your appointment? A. — I suppose so, sir.
Mr. Burdett. The will is dated 27th of October, 1855. The 

codicil is dated tenth day of November, 1857. The copy is attested 
1)3’ J . M. Da}', register. The will was proved and probated by 
George Marston, judge of probate, the twelfth day of January, 1858. 
The executors were appointed the twelfth da}- of January, 1858. I 
suppose this will go in as evidence from the fact that I have read it 
from the will.

Mr. K ing. I presume so.
Mr. Burdett. Then it is considered evidence.
Q .  (By Mr. Burdett. ) — Was any charge ever made in the ac

counts which you rendered for this money? A. — I think not.
Q.— You paid it out as private individuals? A. — My brother 

and myself paid it ourselves.
Q. — Do you know whether or not you rendered any accounts in 

that estate after you got Judge Day’s advice? A. — I won’t be cer
tain whether we rendered an account or not. The heirs were all of 
age, and we took their receipts.

Q.— Isn’t it your best recollection that the whole matter was 
settled up between the heirs without further resort in any way to the 
judge of probate? A . — I think we never rendered any account to 
them. I won’t be certain about it, but that is my impression.

GEORGE MARSTON. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. K ing.
Q. — Your name is George Marston? and you are attorney-general 

of the Commonwealth? A. — I am, sir.
Q. — Are you a native of Barnstable County? A. — Yes, sir.
Q. — And have resided there how long? A. — I resided there up 

to 1869.
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Q. — Have you had ai^ special connection with the probate office 

in Barnstable County? and will you state to the Committee what it 
was? A. — I was register of probate from the spring of 1853 until 
December, 1854, and then judge until the first day of July, 1858.

Q. (By Mr. K ing. ) — Will you state the fees as they existed at 
the time you were register of that court with reference to the charge 
of the register paid in on account of parties who received papers 
from the court? A . —-There never was, to my knowledge, any 
charge for fees of any kind. At the time when prepa3’ment of post
age became compulsor3’, some question was raised of the necessity 
then of the postage on papers sent out from the probate office being 
paid b3' somebod3r. Whether I was judge or register I do not know : 
but I had an interview with the county commissioners, at which I 
asked them to pa3T for that postage and charge it to the county ; but 
the3f objected. And thereupon people who did business in the court, 
who desired to have their papers forwarded by mail, were asked to 
leave twent3f-five cents to cover the postage account, the rate of 
postage then being five cents. I know of no other charge of any 
sort while I was in the probate office in that capacit3*.

Q. — There was no charge then for papers of that kind? A . — I 
never heard of an3’ such thing until I read something of that kind in 
Mr. Thacher’s testimon3' or reported testimon37. Mr. Thacker did 
not live in Barnstable when I was in the probate office, and cannot 
know any thing about it, except what he has been told b37 somebod37.

Q . (B37 Mr. Burdett.) — Or seen by the record, — I suppose 3'ou 
will add that? A .— No, sir, I won’t add that: there is no such 
record there.

Q. (By Mr. K ing.) — Now let me ask you if 3’ou have knowledge 
of the case in which Emily Harrison was the plaintiff, and Noble P. 
Swift defendant, in the Superior Court, and also of a case in the in
sol vency court where Swift was an insolvent debtor? If you have 
general knowledge of those two cases, will 3rou state what 37ou know 
of them to the Committee?

Q. —• Mr. Marston, do you know an37 thing bearing upon that trans
action? A . — I know he was counsel in the suit of Harrison v. Swift 
from the beginning to the end ; and I have cognizance of the insol
vency proceedings. I know that in that suit we had an ample attach
ment of real estate against a man whose standing was as good as any 
man’s, and about whose ability to respond there never was a question. 
The case was tried : there was a verdict for the plaintiff. It went to 
the Supreme Court on exceptions : they were overruled, and it caine 
back to the Superior Court for judgment and execution. A very few 
days before the court sat in which we could get our judgment and 
execution, we were greatly surprised at knowledge of insolvency pro-
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ceedings by Noble P. Swift; and these insolvency proceedings were 
before Judge Day in the county of Barnstable. The papers I have 
not seen since that time. The schedule showed debts in round sums, 
round thousands or hundreds, due to Swift’s relatives.

Q . (By Mr. K ing.) — Do you know whether Swift had any counsel 
in the court of insolvency ? A. — I never was aware that he had any. 
I was present when, in behalf of the plaintiff in the suit of Emily 
Harrison v. Noble B. Swift, a protest was filed against Judge Day’s 
proceeding with the case. We desired to have the case before a 
judge who could have no possible connection with either party ; but 
it went on before Judge Daj .̂

Q . (By the Chairman. ) — How much was }Tour judgment? A . — 
The verdict for damages was fifteen hundred dollars. There were 
costs,— perhaps a hundred or a hundred and fifty dollars more; I 
cannot recollect.

Q. (By Mr. K ing.) — Now, Mr. Marston, will you state in refer
ence to the conduct of matters in that case of Noble Swift in insol
vency ?

Q. — Let me ask you what 3-ou observed in the probate court with 
reference to the proof and allowance of claims as they were brought 
to the attention of the judge?

W itness. The judge was sitting as judge for the allowance of 
claims. The only thing called to his attention, in that connection, 
was the nature of the claims. We were there representing one of 
the creditors to object to some claims presented. We did object to 
some, for the reasons which we explained. I did myself put together 
certain notes that were dated man}' months apart, and showed on the 
spot that the paper was torn apart, and the pieces matched together, 
as no man could make them, indicating, as we thought, that those 
notes were made at the same time. They were in the same hand
writing ; and for these reasons we objected. That is the only action 
of the judge I was concerned in.

Q. — If there was one single claim presented there which was not 
allowed by the judge? A .— I have no recollection that any thing 
was disallowed.

Q. — Whether or not the judge sat all the way through at all the 
meetings that were held? A. — I have no knowledge of any other 
judge coming in. I didn’t attend all the other meetings myself; but, 
so far as I know, he sat in the case.

Q. — Now, Mr. Marston, of course you have been familiar with 
the practice in the probate court in Barnstable for a great many 
years. I want to ask you w'ith reference to the bearing of Judge Day 
towards the parties doing business in that court. A. —■ For the last 
twelve years about, I have scarcely been in the probate court. I
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have been in a few times when I happened to have something that 
called me there, and before that I was in oftener. When 1 lived at 
Barnstable, matters called me into the probate court more frequently. 
I recall no special matters in that court. I can name no particular 
transaction. I do know there are times when I have known Judge 
Day to seem to me very harsh and severe in his manner towards 
humble people in that court, who were seeking to do their business 
without the aid of counsel, and who didn’t very well understand how 
it was to be done.

Cross-Examination by Mr. B urdett.
Q. — Mr. Marston, I desire to ask you if you were not judge of 

probate in 1858, at the time of the abolition of that court? A. — I 
was till the 1st of July, 1858.

Q. — Were you the judge at the time the court was abolished ? A. 
— I was judge till the time that the court ceased to exist, and went 
out with it.

Q. — And the court of probate and insolvency took the place of the 
former probate court? A. — It did.

Q- — And in the position of judge of probate and insolvency Joseph 
M. Day was appointed? A. — Yes, sir.

Q. — You say that for the last twelve years you have been in the 
probate court infrequently?- A . — Yes, sir, quite infrequently.

Q. — How many times do you think in all ? A. — In that twelve 
years I may have had business there five times ; and undoubtedly, 
when I have been at Barnstable on other business, I have been in 
occasionally. Not often, sir.

Q. — Can you recall the matters in which you have had business to 
do with the probate court in the last twelve years ? A. — Some of 
them: yes, sir.

Q. — How many can you recall? A. — I recall three now; but 
that is not all.

Q. — You have not taken particular notice, I suppose, of the mat
ters about which Judge Day was abrupt to those who were suitors in 
his court? A. — I kept no account of them. I didn’t lay them up 
in my memory.

Q. — You have no knowledge whether or not there existed any 
reason for such conduct on his part in any of these instances? A. —- 
In any thing I saw, there was no adequate reason.

Q._flow are you able to state there was no adequate reason? A.
■— From memory, sir.Q. — And upon what do you base your memory? A. — My mem
ory is based upon the facts at the time, sir.

q_ Will you state what those facts were in any instance? A. —•
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I told you I cannot say. I know this, that I never knew a suitor in 
the probate court to say or do any thing that should offend the judge.

Q• — And that is all you know about the matter of alleged rude
ness to suitors in his court, as I understand 3'ou? A . — Of m3’ per
sonal knowledge, 3’es, sir.

Q■ — Now, in regard to juvenile offenders, — one by the name of 
Fish. Will you state whether or not 3’ou were present before Mr. 
Crocker, the trial-justice, at the time those bo3*s’ cases were called 
or disposed of? A. — I was present when the3’ were disposed of: I 
cannot say I  was present when they were called up. I was present 
during a considerable part of what took place there.

Q. — And you stated that Judge Day wouldn’t have an3’ thing to 
do with them when they were bound over to the probate court? A.
— Yes, sir.

Q.— Do 3’ou remember his exact language on that occasion? A.
— I think, sir, his exact language was th is: in a ver3’ violent and 
angry tone, “ I won’t have an3’ thing to do with them.”

Q. — Didn’t he sa3’ he could not have an3’ thing to do with them? 
A .— No, sir, he did not.

Q. — Do you think your recollection is clear enough to state that? 
A . — I have stated it upon m3’ responsibilit3’.

Q. —  In regard to the tvvent3’-five cents that 3’ou say it was the 
custom of the probate office to charge for postage, etc., let me ask if 
that wasn’t intended to cover all the postage in the particular case in 
which it was charged? A . — That was what was contemplated. 
Some of it overrun, and some would fall short.

Q. — Do you know of am’ case where twenty-five cents did not 
cover the postage to the register? A. — I don’t recollect any case.

Q .— The intention was that that should be ample? A .— There 
was no talk about ample. It was considered that twent3r-five cents 
was a fair average, and would not be burdensome to an3’bod3’, and 
would save the register from pa3’ing the postage out of his own 
pocket.

Q. — Was it supposed that that would be the exact sum in any 
case? A. — No, sir.

Q. — It was simply a sum large enough to cover all possible 
expense of postage? A .— It was considered to be a fair average 
sum, at the rates of postage.

Q. — In regard to the case of Harrison v. Swift, how do 3’ou know 
that Judge Da3T was counsel for Mr. Swift, as a matter of knowledge, 
actually from the beginning to the end of that case? A. — Well, 
sir, when a man is on a lawsuit and fighting it through, he generally 
knows who is on the other side ; and, especially if it is Judge Day, he , 
is pretty likel3r to find it out.
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Q• — Exactlj'; and you found out in this case that Mr. Swift had 

council? A . —-Yes, sir; for I tried it in the Superior Court, and it 
went up to the Supreme Court with exceptions. Of course I found it 
out.

Q. — But I ask you how you know, as a matter of fact, that Judge 
Day was counsel for Mr. Swift from beginning to the end of that 
case? A. — Because there was no other counsel, and his name 
remained on the docket from the beginning to the end.

Q. — Are you testifying to the fact, or are you testifying upon the 
docket entrjr? A. — I am testifying upon the docket entry, and from 
the fact that no other counsel was communicated to us.

Q. — Do you know of any step taken by Mr. Swift, through 
defendant’s counsel, after the rescript at the September term? A . — 
I don’t know of anj?. There was not much left for him to do after 
the verdict was rendered.

Q. —-The verdict was rendered as of the last September term, 
after sending down the rescript? A. — I don’t know: I have not 
seen the rescript. Undoubtedly it was so.

Q. — Mr. Marston, could you not have taken out execution on 
your judgment in the case of Harrison v. Swift, as of the September 
term, 1866, immediately upon the sending down of the rescript, with
out waiting for the next term of court to come in? A . — If the re
script was as you stated, I have no occasion to doubt that we should 
have got an execution.

Q.—  Then, if that be true, that the rescript came down between 
terms, ordering judgment as of the last September term, you might 
have had execution before the time when you applied for it? A . — 
Yes, sir.

Q. -—• And, if you did not get execution, it was nobody’s fault except 
the plaintiff's? A . — It was nobody’s fault as I know of. We had 
a judgment against a good defendant at any time, if he hadn’t jewed 
us out of it by fraud.

Q. — That is your opinion? A . — Yes, sir. Of course I don’t 
include in that case anybody except Noble P. Swift and his creditors.

Q. — Among whom Judge Day was not one? A . — I don’t 
know.

Q. — Did his name appear as one of the creditors? A . — I didn't 
see it there.

Q. — Do you know of his ever passing upon any claim as his cred
itor? A . — I don’t know of any, sir.

Q ._Did you ever appeal from any decision made in the decree in
the case of Noble P. Swift in insolvency? A. — No, sir: our client 
never had a dollar in the world.

q _Never mind, sir : you need not give the reason. A. — If the
fact is stated, the reason should go with it.
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Q. — Do you know a man by the name of F. W. Sawyer in Bos

ton ? A. — 1 do, sir.
Q. — Do you know whether he was counsel in the case of Noble 

P. Swift in insolvency? A . — I have no knowledge of it.
Q .  (By Mr. T albot.) — You testified to the fact of Judge Day 

being counsel in the case of Noble P. Swift, and meeting him as 
counsel? A. — Yes, sir.

Q. — When did that case end? A. — It ended in the execution.
Q. — Pardon me. You speak of meeting him, and from personal 

knowledge. Now, we want to know when your personal knowledge 
of meeting Judge Daj- as counsel in that case ended? A. — It is im
possible for me to say when I last saw him in that case.

Q. — Did you have any personal knowledge of Judge Day in that 
case after the overruling of the exceptions ? A. — I have no doubt 
we spoke of it after that.

Q. — Did you meet him as counsel in that case after that? A . —■ 
There was nothing to do after that.

BENJAMIN" F. HUTCHINSON. S w o rn .
[Testimony taken in 1881.]

Direct Examination by Mr. K ing.
Q. —  Where do you reside ? A. —  Provincetown.
Q. — What is your business ? A. — Practise law some.
Q. — How long? A. — Twenty-one years.
Q ..—  I want to ask you now if you were counsel in a case in the 

probate court, which was a petition for partition, Young v. Young? 
A . — I was, sir.

Q. — What were the names of the other parties? A. — Reuben 
and Enos R. Young.

Q ..— Did you file a petition in that case as counsel? A. — I did, 
sir.Q. — And did you bring the case to tire attention of the probate 
judge?- A . — I did.

Q. — Where? A. — In Barnstable.
Q. — How long ago was that? A. — It was either in the latter 

part of 1872 or the first of 1873 : I could not say positively.
Q. — State to the Committee what you did in court about that case, 

what transpired between you and the judge in relation to it. A. — 
The best of my recollection is, I took the petition up to court; and, 
when the case was called up, the judge remarked to me that there 
had been no notice. I told him I thought it appeared so from the 
return. I had the deputy sheriffs return and certificate that he had 
served it. He took out a paper from his pocket, which proved to be 
a copy of the order of notice in the register’s handwriting; but it
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had the signature of the deputy sheriff to it as being a true copy 
attached. I  told him I thought, as ho one appeared there for the 
respondents, that the officer’s return was conclusive, and he could not 
go back of it, and he must take it as it stood. Then he says there 
is a contention as to title ; and I  told him there was not anj- conten
tion as to title, so far as I knew. He says there is, and I told him 
there wasn’t ; and you haven’t got it right. I took the deeds out of 
my pocket, and presented them. And he said, “ I don’t care about 
seeing them : I shall dismiss the case.” And he did dismiss it.

Q■ — And nobody appeared ? A. — Nobody appeared.
Q■ ■— He said he would dismiss the case, and did dismiss it? A. 

— Yes, sir.
Q. — What occurred afterwards in relation to that same matter? 

A .— Afterwards we brought the petition in the Superior Court be
tween the same parties in the same case. We never came to any 
division. The Old Colony Railroad was laid out there, and they 
bonded all the property, and took it.

Q. — State if any counsel appeared for the respondents in the 
Superior Court when you appeared there. A. — Judge Day appeared 
for the respondent in the Superior Court.

Q■ — He acted as counsel for the respondents ? A . — He acted as 
counsel for the respondents.

Q■ — How long after the dismissal of the case in the probate court 
did it appear in the Superior Court? A . — It was dismissed in 
January or February, 1873, and was entered in April of the same 
year, — entered immediate^' after.

Q■ — Entered immediately after, and Judge Day appeared as 
counsel for the respondents? A. — Yes, sir. •

Cross-Examination by Mr. Gooch.
Q. — Did you say that there was no contest as to the title of that 

property? A . — No, sir : no title as to the land. There was a con
test about the houses which Mr. Reuben Young had built upon the 
land. There was a division about that. I don’t think there was any 
question between the judge and myself as to the legal point.

Q. ■—There was a contest as to the house on the property? A . — 
Yes, s ir : there was a contest as to the house on the property; but 
the question hadn’t been raised at the time of the division, — at the 
time of the petition. At the time of the petition for partition, the 
question of title to the houses hadn’t been raised.

Q. — But it was known that there was a case there where a ques
tion would come up? A .— Well, I will tell you the circumstances 
as near as I can understand them about the whole matter, if you will 
let me.
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Q.— But wasn’t there something in relation to that house which 

might raise a question? A .-— There was a contingency upon which 
it might be raised ; but they hadn’t raised it at the time of filing the 
petition.

Q. — Now, sir, suppose such a question does arise, what would be 
the result of the probate proceedings? A . — My idea is, if you want 
me to tell you what my idea was, if we petitioned for partition, and 
three disinterested persons appraised the land with the other property, 
they would give Reuben Young all the land he asked for, and it would 
end the strife.

Q. ■—-You thought if there was a dispute as to the title, negotia
tions might settle it? A . — No, sir. I mean to say this : my idea 
was, this property was so situated, a portion of it lay upon the shore 
where it was valuable, and on the opposite side of the street it was 
very valuable where it came on the street. The new houses were 
built on the rear of this land. My idea was, that people acquainted 
with the property would appraise it so high, that, if they gave Reuben 
his house, they would give him sufficient land and property that it 
would wipe it all out, — supposing they appraised the property —

Q. — Or, in other words, the appraisal might be conducted as to 
settle the difficulty ? A . — If it was left to disinterested men. My ' 
idea was, to leave it to three disinterested men to act as commission
ers, and appraise that property. They might appraise the house at 
what it cost, and appraise the land at a reasonable price ; and then 
they would set off the land he asked for with his house, and he would 
have all he asked for too.

Q. — You don’t know that Mr. Enos N. Young and another party 
claimed that house ? A. —  They never claimed it until after they 
saw Judge Day, in my judgment.

Q. — You know they claimed it? A . — Yes, sir.
Q. — And there was a question of title settled finally? A . — Yes, 

sir, the title to the house. The house was built by a party; and it 
was agreed that he should build the llouses on the land, and have a 
certain portion of it, and have a quit-claim deed. After the houses 
were built, I presented the quit-claim to them to sign ; and they re
fused to sign it unless Mr. Reuben Young would agree to give them 
his property after he was dead.

Q. — And you were counsel for them ? A . — Yes, sir.
Ile-direct by Mr. King.

Q. — Let us understand this matter distinctly before you go. At 
the time this case was dismissed from the probate court, there was 
no appearance upon the record in any way in response to your peti
tion? A . — No, sir: nobody appeared there in court.
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Q. — Who were the counsel in the case in the Superior Court ? 

A. — Judge Marston and myself.

SMITH K. HOPKINS. R e c a lle d .
[Testimony taken in 1881.]

Direct Examination by Mr. K ing.
Q. — I want to ask you now, in the first place, about the case of 

Harrison v. Swift. What was the end of that case, as your docket 
and records show ? A. —  I desire to state first to the Chairman, that, 
when I  received the subpoena to produce all the dockets relating to 
that case, I was not aware there were four little dockets which were 
in existence. But, at the suggestion of Mr. Crocker, the former 
clerk, I found them stowed away in the office. I  should have pro
duced them before, if I  had known it. I t appears from this docket, 
April term, 1867, that a rescript was sent down from the Supreme 
Court, and judgment was ordered to be entered as of the last Sep
tember term of 1866. I t appears on the April term of 1867 ; but it 
has an entry in the handwriting of the former clerk, Mr. Crocker, 
stating that this case is erroneously brought forward, signed, and 
attested by Mr. Crocker.

Q. —  Look at your record-book, and see when the record was made 
up. A . —-The record appears at the end of the record of the Sep
tember term of 1867 ; and the record says, “ The following case of 
Emily Harrison v. Noble P. Swift should have been recorded in the 
September term of 1866. A ttest: James B. Crocker, Clerk.”

Q. — When was the execution issued ? A. — I  cannot find that 
any execution was issued. I looked all day Friday, and nearly all 
day Saturday, and a short time on Sunday.

Q. — Is the case on the docket in the September term of 1867? 
A. — In the same manner it appears on the April term. The same 
memorandum is made on this, that it was improperly brought for
ward.

Q. — Then it did go along on the docket? A . — There is no doubt 
about that, sir.

Q. — Until the September term of 1867, and the record of the 
judgment is recorded with the judgments in the September term of 
1867, is it? [Witness referred to the book.] A. — Yes, sir : it is in 
this book containing the records of the September term of 1867, 
apparently at the end, after the record of the term had been closed. 
Then follows this case with the memorandum which I have read.

Q .— Then, according to the records of the court, the case was 
standing alone on the docket, and pending there until the September 
term of 1867, and the counsel for the defendant is the same all the
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while, according to your docket? A . — According to my docket, it 
is there, but with a certificate that it was improperly there.

Q-— Did you state, the other day, the position of Judge Day’s 
office with reference to the clerk’s office? A . — I think I  did, sir. 
I stated it to some one. I cannot say whether it wras here, or not, 
I t is practically across the aisle.

Q• — Was Judge Day in the clerk’s office pretty frequently ? A. 
— He comes in usually most every day, when he is at home, after 
reading his paper ; and we have a little political talk together.

Q■ — Is he in the habit of suggesting and advising about the mat
ters of the records in your court? A . — Not unless I ask him. 
Sometimes I ask him how things ought to be done ; and sometimes I 
think he is right, and sometimes I think he is wrong.

Q■ — Do you know any thing about when those entries were made 
in this docket? about the case being improperly brought forward? 
A. —-No, sir.

Q■ — You have no knowledge of that? A. — No, sir.
Q■ — Did I ask you to bring an}' other papers? A. — You asked 

me to bring the docket in the case of Young against Young, and the 
papers also.

Q. — Show them to me. [Witness produced the papers.] A. —- 
Those are all the papers I found, sir.

Q- — Will you state to the Committee the name of the case, the 
date of its being upon the docket, and who is the counsel? A. [after 
referring to the docket.] — It appears to be headed “ Reuben Young 
v. John Young and Enos N. Young : Petition for Partition. Entered 
at the April term, 1873.” Hutchinson, Marston, and Crapo are en
tered upon the docket for the petitioner, and Day for the defendant.

Q. —■ And what was the result of the case ? A . — Neither party —-
Q.— As shown by your docket? A .— I think I have seen it on 

the docket —
Q. —■ Will you be kind enough to read what the docket says as to 

the action of the court on that case ? A. — There is nothing here ex
cept that the plaintiff’s agreement filed.

Q. — Let me take it. There doesn’t any thing appear here ? A. — 
Not as to the final action of the court.

Q. — I want to ask you if it doesn’t appear upon the docket that 
commissioners were appointed to make a partition? A. — I didn’t 
notice it at that time. I was proceeding to read it when you spoke. 
[Reading.] “ Defendants file petition for partition. Order of parti
tion ordered. Jno. A. Hillard, Isaiah Gifford, and Joshua Payne.” 
I  didn’t see the entry of partition ordered.

Q. — The entry was right in the docket. Your eyesight must be 
bad. Now, what papers are on file in the case? A. — This appears



1882.] SENATE — No. 150. 258
to be a petition for partition signed by Reuben Young, and signed by 
B. F. Hutchinson, his attorney. This appears to be a copy of the 
same petition, and the file-mark of the clerk, and an order of notice 
signed by James B. Crocker, and also the return of Robert Knowles, 
deputy sheriff, of the service of the same.

Q —  What other paper is there ? A . — This is Reuben Young v. 
John Young, and there is a petition for partition. “ I appear for the 
defendant. J . M. Day.” Filed April 1 1 , 1873.

Q- — And those are the only papers in the case? A. — The only 
papers in the case.

Q. — The partition was ordered ? A . — Yes, sir. I thought there 
was an entry on the docket somewhere giving the names of the par
ties. It don’t seem to appear on the docket.

Q. — I believe that is all you -were asked to bring ? A . — Yes, sir, 
I  believe it was.

Cross-Examination by Mr. T albot.
Q• —• Is there any return of the commissioners ? A. — None among 

the papers.
Q. — No notice upon the docket? A .— I will take a look and see 

before I answer again. [Referring to the book.] No, sir, there is 
nothing that appears, but what I read before.

Q. — Did the commission issue? A . — It only appears that the 
men I named were appointed commissioners.

Q■ — There is no entry of the issuing of any commission? A . —■ 
No entry of the issuing of any commission.

Q- —What is the earliest date at which that case appears to be in 
the Superior Court from the record you have before you? A. — It 
appears to have been entered at the April term, 1873.

Q. — Have you the records in the cases of Fish and Studley? 
A. — No, sir.

Q■ — (By Mr. Gooch.) — How long have you known Judge Day? 
A. — About twenty or twenty-one years.

Q. — State fully to the Committee what opportunity 3*011 have had 
of knowing in relation to him, as to his habits, or particularly as to 
the use of intoxicating liquors. A .— I have had no opportunity to 
know about his using intoxicating liquor. I never go where people 
drink.

Q. — Have }rou ever known him to use it? A . —  I never have, sir.
Q. — Have you ever seen him under the influence of it ? A. — Not 

to my knowledge. I never saw an}' thing — I have — I am ver}r 
little acquainted with drinking people, and should hardly be able to 
tell whether a person is intoxicated or not, unless the}* were seriously 
intoxicated.

Q. — Have you been in the habit of seeing Judge Day almost
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daily ? A. — Since 1874 I have seen him almost every week-day he 
has been in Barnstable.

Q. — Have you been accustomed to seeing him in his court? A. — 
Yes, sir, I  have.

Q. — Do you practise in the court? A. — I have some little prac
tice there.

Q .— Frequently in the probate court? A. — I think I hardly 
ever miss a probate court under any circumstances when I am in 
Barnstable.

Q. — State what you know about the treatment Judge Day gives 
to parties who go into his court to transact business. A. — Well, 
sir, I have never seen any thing very wrong in his court.

Q. — State further in relation to the matter. Does he treat suitors 
with as much attention and kindness as can be done consistently with 
the rapid transaction of business? A .— I think he treats them all 
fully as kindly as I should under the same circumstances. I  never 
saw Judge Day what I call rude to any person. I  have seen him 
somewhat energetic sometimes. I  have seen him tell men and women 
that their accounts were wrong, in a manner which meant that they 
were wrong, and there is no mistake about it.

Q. -—He told them emphatically that the accounts could not be 
passed upon as it was? A. — Yes, sir.

Q. — And in the mode of transacting business there, won’t you 
describe it to the Committee? Whether or not there isn’t a pres
sure, during the hours when the probate court sits, to such an extent 
upon the judge of probate that he is obliged to use despatch in the 
business? A . — Well, sir, usually from nine o’clock to half-past 
eleven, I should think the judge of the probate court and the register 
were both very busy — quite busy.

Q. — Frequently under great pressure, in order to despatch the 
business which must be done to accommodate the parties in court? 
A. — I could not say about th a t; but I frequently see people waiting 
for their turns to come to see the register and the judge, and I should 
think the}" were people who generally wanted to take the train and 
were in a hurry.

Q. — Is it not true that the people who come up in the early morn
ing train, about half-past seven o’clock, are anxious to despatch their 
business and take the half-past eleven o’clock train back? A. — Yes, 
sir, I have heard the desire expressed very frequently to get through. 
I  cannot name particular instances of people who expressed the desire ; 
but I remember the fact of people speaking of the train, and coming 
and looking at my clock, and seeing what time they would have.

Q. — After the exceptions were overruled by the Supreme Court 
in the case of Swift, previously referred to, and the rescript came
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down, was there any thing more that Judge Day could do as counsel 
in that case ?

Mr. K in g . That is hardly competent for him to answer.
Mr. G o o c h . Well, if it isn’t, it must be because of the assump

tion that the Committee, and all persons who ai'e to pass upon this case, 
are so familiar with the proceedings in court that they would know it.

The C h a ir m a n . Inasmuch as the witness was not an officer of the 
court at that time, it would seem to be simply asking his opinion of 
the law.

Q .  (By Mr. G o o c h . ) — In -whose handwriting were those entries 
where the statement is made that the case is carried forward by mis
take? Are the}̂  not in the handwriting of your predecessor? A .— 
James B. Crocker, sir.

Q. — When did he go out of office? A .-— In 1870. Dec. 31 was 
the last day he acted. I came in Jan. 1, 1877.

Q. (Bjr Mr. K in g .)  — I suppose the probate court of Barnstable is 
very much like other probate courts, as to the despatch of business? 
A .— I have never done business in any other probate courts. I 
cannot sajr about that.

Q .— Isn’t there a great deal of time — days — when there is 
nothing whatsoever for the judge to do? A .— Between half-past 
eleven and half-past two there is hardly ever any thing to do.

Q. ■— Practically there is great abundance of time in that probate 
office for the discharge of all the duties that devolve upon the officers 
of the court, isn’t there? A . — I suppose there is, sir.

Q.— Isn’t the judge entirely at leisure and released from all 
duties as probate judge for a very large portion of the time? A. — 
You mean out of the probate-court days? Yes, sir : I  think he holds 
about twelve courts a year in Barnstable, — I don’t know as there is 
so many as that, ten or twrelve, — about one a month.

Q. — About one a month at Barnstable ; and how many elsewdiere? 
A. — The statutes are changed so often, I can’t hardly keep run of 
them ; but I think he has four yourts twice a year.

Q. — Four and four are eight, and twelve and eight are twenty a 
year. You say the holding of twenty courts a year necessitates the 
driving through of business in such a rapid way that a man need be 
abrupt to litigants? A. — Well, sir, I understood the question in re
lation to the pressure of business to relate to the days on which the 
probate court was held there.

Q. — Now, you were inquired as to the matter of the use of intoxi
cating liquors by Judge Day. Let us return to that. I want to ask 
you if you have seen him at any time when you thought he had been 
using intoxicating drinks? A. — No, sir, I cannot say I have.

Q. — Well, can you say you haven’t? A. — Yes, sir, I think I
can.
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Q.— Well, then, what did you mean by your statement to the 

Committee before, when asked about that, you were no judge of how 
far a man might drink? A. — I explained it at the time. He might 
be intoxicated week after week, but I never saw any thing I thought 
was intoxicating.

Q. — You never saw any thing you thought was intoxicating-? A. 
-—No, sir.

Q. — Well, let us have the full benefit of your indication, if there 
is one. Whether you have seen him there when you thought he had 
been using intoxicating drinks at all. A. — I don’t think I ever saw 
him in my life when the thought came into my mind that he had been 
using intoxicating liquors.

Q.— You don’t think you ever did? A. — I don’t think I ever 
did.

Q. — That is all. A . — Nevertheless he may have drank oceans.
Re-cross by Mr. G o o c h .

Q. (By Mr. G o o c h . )  — Don’t the parties having business at the 
probate court come clown on the half-past eleven train from the 
west? A . — They do usually.

Q. — At what hour are they obliged to leave? A. — Formerly at 
half-past two, and during the winter the trains left at four. Formerly 
they had from half-past eleven to half-past two.

Q. — Then from half-past eleven to half-past two the suitors from 
that section would be before the court? A. — They would : yes, sir.

Q. — And from the east the great body of the suitors come at half
past seven in the morning? A. ■—-Yes, sir, usually : a large majority 
of them.

Q. — And usually leave at half-past eleven? A. — Usually a 
large majority leave at half-past eleven.

Q. — And, coming from the west, they come up at half-past eleven, 
and formerly had to leave at half-past two; and, by the present ar
rangement of trains, the}' can remain until four? A. — Yes, sir.

LABAN BAKER. Sworn.
[T e stim o n y  tak en in  1S81.]

Direct Examination by Mr. King.
Q. — You reside where? A . — In South Yarmouth.
Q. — Are you a native of Yarmouth? A. — Yes, sir.
Q. — Have you had experience in the probate court of Barnstable? 

A . —■ Not a great deal for some twenty or twenty-five years.
Q. — How recently have you had any matter there? A. — Last 

year.
Q. — What was that case ? A. — It was a case on account of my 

brother’s death. I acted as administrator.
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Q• — You were administrator of your brother’s estate, and his 

name was what? A. — Benoni.
Q- — Well, now, if you had business yourself personally with the 

probate court in relation to that estate, we wish you would state to 
the Committee what it was. A. — Shall I begin at the first or last?

Q■ — Well, sir, I don’t know. I haven’t seen the witness, and 
don’t know. If you will be kind enough to state briefly what your 
business in the court has been. A. — 1 was administrator on my 
father’s estate. That is the first.

Q. (By Mr. T a lbo t . ) — Your father’s name? A . — Benoni. I 
have some papers by which I can recall to memory better. [Witness 
occupied some time looking over his papers.] Well, I can recollect, 
but not so well as to take off the figures and dates. I think I must 
have left them at home. As I said, I was first administrator on my 
father’s estate, and nothing particular, as I know of, occurred, that I 
could say against the probate office. Then I was chosen to take the 
wards of G-ideon T., Manton T., and Nathan H. Baker, who were 
under my care for about three years.Q. (By Mr. K ing. ) — You were guardian? A . — Yes, sir. There 
was considerable to do ; and I used to go to carry my account in, and 
sometimes took my book to the probate office, and I used to get some 
one to make up the account. I used to carry my book, and used to 
pay them for it. Finally there came a division between them ; and 
each one wanted to have their property, and I gave it up. After 
that my brother Benoni died, and I was chosen administrator by 
Judge Day.

Q. — Now, sir, proceed to state, briefly as you can, to the Com
mittee, if you had any duties in the probate court, and what hap
pened there. A .— Well, I went and got my papers at the probate 
court, — license or whatever you call it, — and I paid one dollar and 
fifty cents for the papers. I went on with my business.

Q. (By the Ch a ir m a n . ) — To whom did you pay the dollar and 
fifty cents ? A. — I paid it to the clerk, J think it was Mr. Thacher : 
or Mr. Judge Day’s son was in and out there, and I won’t be sure 
but he said the papers were a dollar and a half; and I paid it.

Q. (By Mr. G o o c h . ) —.Who said the}' were a dollar and fifty 
cents? A. — The clerk, or Mr. Day’s son: I won’t be sure which. 
He was in there.

Q. (By Mr. Ki??g,) — Did you finally settle your account with that 
estate? A . — Yes, sir.

Q .— Will you state the circumstances of settling it? Did you 
come to the probate court with it? A . — Yes, sir, I came this way: 
I asked Mr. Thacher, the clerk of the court, if he could assist me, 
as my eyesight being rather poor, and he could do it quicker if he
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would ; and lie said he would. I carried my books there, and told 
him I wished he would look them over.

Q. — Now, be kind enough to come right down to jour interview 
with Judge Day, if there was one. A. — I hadn’t anj’ interview with 
the judge then ; but, Mr. Thacher saj’s, the law is such we cannot 
make it out.

Mr. Gooch objected to the testimonjx
Q. (By the C h a ir m a n .)  — If you can testify to any thing which 

tends to show the fitness or unfitness of the judge to hold the office of 
judge of probate, we will hear it. Come right to the interview with 
him, if you had anj-. A. — Well, he had a son, and I paid him two 
dollars ; and he said he must go to dinner. He said he wouldn’t go 
all over that. This was Judge Daj’’s son.

Q.— Well, what Judge Daj’’s son said is not material, unless 
Judge Daj- participated in it. A . — I didn’t see the judge at all.

Q. (By Mr. K in g .)  — Did j’ou have anj- interview with Judge Day 
at all? A. — No, sir: the son made out my account.

Q. — IIow did you happen to go to the son? A. — Because Mr. 
Thacher pointed me to the son.

Q. — Is that all you know? A. — Well, I was going on to state —
Q. -— Go on. A. — Well, I was going to paj’ —
Mr. Goocn. I object that this is something we don’t know any 

thing about. I submit that conversation with other parties is not 
material.

Q. (By the C h a ir m a n .)  — Did j’ou have any thing to do with 
Judge Daj' about this transaction? A. — No, sir.

The C h a ir m a n . I don’t think there is anj’ thing this witness can 
testify to that is material to this inquirj’.

Mr. K in g . I have never seen the witness.
The C h a ir m a n . Call the nest witness, Mr. King.
Mr. K in g . I don’t think I have anj’ witnesses I care to call at 

present.
The C h a ir m a n . Have you any papers to offer?
Mr. K in g . I want to put in a fact from the docket which is pro

duced from the court of insolvency, that the petition of Noble P. 
Swift was filed March 21, 1867, and that the discharge was granted 
on the eleventh daj- of November, 1867.

The C h a ir m a n . Have yon any thing further to offer?
Mr. K in g . I have the original papers in the case of Jonathan 

Kelly and in the case of Ada Stevens. It appears that Samuel Snow 
was appointed guardian on the 9th of February, 1875, bj’ Judge Daj’, 
and that a license to sell real estate was issued to the guardian bj’ J. 
M. Day, judge of probate, on the twelfth daj’ of Februarj’, 1878. I 
don’t think 1  can expedite the business bj’ undertaking to put in any 
further evidence at this heaving,
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MRS. ANDREW NEWCOMB. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. K ing.
Q■ — Were you a widow at the time of your marriage? A. — Yes, 

sir.
Q. — What was your former husband’s name? A .— Willard A. 

Crowell.
Q. — And you resided where with him? A. — Barnstable.
Q. — How did he die, and when? A. — He was drowned on the 

fourth day of September, 1873, in Barnstable Harbor. He was fish
ing. The boat capsized in a squall, and he was drowned in attempt
ing to reach the shore.

Q. — Previous to his death, do you know whether he applied for 
insurance upon his life? A . — Yes, sir, he did.

Q. — How long before? A. — A few days, — not more than two 
or three days. He applied to the agent.

Q. — Did he effect any insurance before his death? Do you know 
whether any policy was issued to him? A . — No, sir: because he 
was drowned before the letter of acceptance reached the agent. He 
was drowned the same afternoon that the letter was on its way to the 
agent.

Q. — Do you remember what company the application was made 
to? A. — Yes, sir: the Mutual Life Insurance Company of this 
city.

Q. — Then, upon his death, who was appointed to administer upon 
the estate ? A. — I was.

Q. — Were there any steps taken to intercede with the insurance 
company to see if the}’ would make any allowance? and, if so, please 
state what. A .— Well, there was none made at my option. I 
never asked anybody to make any, and never expected any, because 
I knew they were under no obligations to pay me any thing; and so, 
of course, I didn’t expect any thing.

Q. — What was the name of the agent through whom your husband 
applied ? A. — Ansel P. Lothrop.

Q. — Do you know whether he exerted himself to obtain an allow
ance from the office? A. —-I have sometimes thought he did. I am 
not certain he did.

Q. — Please state to the Committee what there was about it, if 
you knew of any efforts being made in the direction of obtaining an 
allowance. Did you know of any efforts being made before the 
allowance came? A . — Yes, sir, I think I did. I heard something 
said about it, — about Judge Day’s going to Boston frequently ; and 
they thought likely he might go and see about it.
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Q- — Had you had any thing to say to him about it? A. — I never 

had any thing to say to him about it. I never thought about it.
Q• — Was there an allowance made finally? A. — Yes, sir. They 

presented me with a check for five hundred dollars.
Q.— What was the first you knew about that? A . — Ansel P. 

Lothrop, the agent of the company, stated that the company had sent 
him a check to give to me.

Q■ — Did you meet him anywhere for the purpose of receiving the 
check? A. — Yes, sir: at the court-house, in the probate office.

Q■ — At his request ? A. — Mr. Lothrop said he would either send 
it to me by mail, or retain it until I called for it, or put it into the 
probate court at the March term. He would do either of the three. 
I  received the letter from him Saturday, and went down Monday to 
get it. I thought perhaps it was best to get it. I went down to the 
probate office; and he was there, and another gentleman. I cannot 
remember who the gentleman was : I am quite sure there was another 
gentleman with him. He had a letter with the check.

Q.—-Please state what took place there at the probate office. A.
— He gave it to me. They had made a kind of letter of acknowledg
ment of thanks to the company, and that was to be inserted in the 
paper. I signed my name to it, and the}' put it in the paper.

Q. — You signed an acknowledgment, and the check was delivered 
to 3'ou ? A. — Yes, sir.

Q. — Tn the presence of whom? A . — Judge Day, Ansel P. Lo
throp, and the other gentleman : I don’t know who he was.

Q. — After you received a check, what did you do ? A. — I started 
to go to the bank to deposit it, and did so.

Q.— What became of Mr. Lothrop and the other gentleman? A.
— They went out of court.

Q. — Towards home? A . — Towards the east.
Q. — In the opposite direction from the bank? A . — Yes, sir: 

towards the east. I came out, and Judge Day came out with me ; and 
we walked over there together. After we got over there, he asked me 
what I intended to do with the money. I told him I intended to de
posit it then, and I hadn’t made up my mind to spend it for any thing 
particularly. I told him I thought I should deposit it in the bank. 
He said he should want fifty dollars of it, — twenty-five for expenses 
of the court, and twenty-five for his services.

Q. — What did you do then? A. — I was quite surprised, and 
wasn’t expecting any thing of the kind, and didn’t know I was in
debted to him in any way. I supposed, if he went to see the officers 
of the company, he did it of his own option, and out of kindness to 
me. I didn’t understand about the court, but supposed it must be 
about the probate court in settling my husband’s estate.
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Q■ — You never knew of an}- other court? A. — No, sir.
Q■ — You proceeded along to the bank? A. — Yes, sir.
Q. — What took place there? A. — I gave the check to the treas- 

rrer, and told him I wanted fifty dollars ; and he gave me fifty dollars 
of it, and the balance I deposited. I gave the fifty dollars to Judge 
Day.

Q. — I will ask you, with reference to the estate, whether your 
husband left enough to pay — what the condition of the estate ?

Mr. B ukdett. How is that material?
Mr. K in g . I  want to show that this woman was in absolute and 

utter poverty at the time of her husband’s death.
W itness. The whole amount of the inventory was three hundred 

and fifty dollars and some cents : I don’t remember. I have a paper 
in pocket.

Q. —• Whether there was enough to pa}7 the debts against the estate 
in full? A. — He allowed the creditors fifty per cent.

Cross-Examination by Mr, Burdett.
Q.— Mrs. Newcomb, I understand you to say that there was no 

legal obligation on the part of the company to pay7 you any7 thing for 
this insurance? A . — No, sir

Q. —• Whatever you got from the cpmpany was a mere gratuity7 
from them? A . — Yes, sir.

Q. — And was obtained, you don’t knowhow? A . —-Well, as I 
stated before, I heard Judge Day went to Boston frequently ; and 
most likely he would go into the office to see the company in regard 
to the matter.

Q. — You don’t know but what Judge Day saw the company, and 
spent a good deal of time about this matter, do you? A . — I don’t 
know.

Q. — You don’t know any thing about anybody else making an 
effort ? A . — No one in particular.

Q. — Do you know whether the agent of the company saw Judge 
Day, and asked him to do it for you? A. — No, sir, I do not.

Q. — You know nothing, then, about the amount of services ren
dered by whoever it was that obtained the money ? A. —  No, sir.

Q. — What was the paper you were to sign when you received the 
check? A. — It was an acknowledgment of my thanks to the com
pany for the gift.Q._Do you know who drew it up? A. — Either Mr. Lothrop or
Judge Day : he was sitting there.

Q._One or the other? A. — I don’t remember which.
q ._What was to be done with it? A. — It was to be inserted in

the paper.
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Q-— Did any thing else appear in the paper in connection with 

that subject? A . — No, sir : nothing that I know of.
Q. — Now, who first called this matter to your attention, in refer

ence to this proceeding against Judge Day? A. — One of the select
men of the time in the town of Brewster.

Q. — When? A. — It may be the last of January, — about the 
last of January or first of February.

Q. — What was his name? A. — Thomas D. Sears.
Q. — Have you had any conversation with anybody else about 

what you should testify to here? A. —■ Yes, sir.
Q. — With whom ? A. —• Am I under obligation to tell this ?
Q. —-Not if it is a matter you are delicate about: we won’t press 

it. I think you ought to answer if you have no objection. A. — No 
one else but Mr. King.. He was at my house on Sunday, speaking of 
the matter. Do you mean in relation to the petition ?

Q. — In relation to your testifying here. A. ■—Yes, sir.
Mr. K ing. Let me say right here, that, in pursuance of the order 

of the Committee to get the facts —
Mr. Gooch. I think it is highly undesirable to have the witness 

interrupted.
The C h a ir m a n . Proceed with the cross-examination.
Q. (By Mr. B d rd ett .)  — Do you think you remember the precise 

conversation that passed between you and Judge Daŷ  after you had 
received the check for five hundred dollars, and left the probate office? 
A. — In relation to that matter, I did. It is just as I stated it. I 
remember it well.

Q. —-When was that? A .— I think it was the second day of 
February, on Monday.

Q. — How long ago? A. — 1874.
Q. — Will you state it again? A. — The second day of February, 

1874.
Q. — No: what the conversation was? A .— He asked me first 

what I intended to do with this money, and I told him I was going to 
deposit it in the bank for the present; and he said he should want 
fifty dollars of it, — twenty-five dollars for expenses of the court, and 
twenty-five for his services.

Q. — Do you remember the exact words, expenses of court? A.
•—Yes, sir : that is the way I understood it.

Q. — Are you prepared to say he didn’t say expenses, or rather 
are you prepared to say he did not say simply expenses? A. — He 
said, “ for expenses of court.”

Q. — I ask you if you can say he did not say simply, “ twenty-five 
dollars for expenses, and twenty-five dollars for services,” instead of 
“ twenty-five dollars for services, and twenty-five dollars for expenses
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of court” ? A .— No, sir: twenty-five dollars for expenses of 
court, and twenty-live dollars for services ; and that is what I paid him.

Q-— You were the administratrix of your husband’s estate? A.— Yes, sir.
Q- — And do you remember what allowance the judge gave you 

out of the estate ? A. — Yes, sir : two hundred dollars.
Q■ — Were there any other persons interested in the estate besides 

yourself? A. — Well, what do you mean?— what did he owe?
Q• — Aside from the creditors. Did you have an}' children ? A.

— Yes, sir, I had one child.
Q■ — And only one ? A. — Only one.
Q- — D° you know what were the debts of the estate? A. — Well, 

I paid his creditors one-half; and that amounted to a hundred and 
twenty-four dollars and some cents: I cannot say. I have the 
paper.

Q. — That left about fifty dollars, didn’t it, over and above your 
allowance and the allowance to the creditors? A. — It left twenty- 
six dollars, — a little over twenty-six dollars. I have the paper here.

Q,. — We should like to see the paper, if you have it. [Witness 
handed counsel the paper.] What do you mean, Mrs. Newcomb, 
when you say that Judge Da}’ allowed the creditors fifty per cent? 
What did he have to do with the creditors? A. — I had that left to 
pay their debts.

Q. — After he had made your allowance, and allowance for the 
expenses, there was enough left to pay the creditors fifty cents on the 
dollar? A. — Yes, sir.

Q. — And they were kind enough to take it? A. — Yes, sir, some 
of them.

Q. — Now, isn’t it the case, as shown in this paper, that the whole 
amount of the inventory was $350.50, and the judge allowed you two 
hundred dollars, and that he allowed for administration services and 
expenses $26.25? A . — Yes, sir.

Q. ■—Leaving $124.55, which was fifty per cent of your husband’s 
debts. And that balance you took and paid around among the 
creditors? A . — Yes, sir.

Q. — And this other matter which we have already spoken of was 
as you have stated to Mr. King, and was paid to you by the company ? 
A. — Yes, sir.

Q. — And has been obtained, you don’t know how or by whom? 
A. — Unless it was through Judge Day’s efforts on his own account. 
There may have been others who went to see the company about it. 
I could not say, because I never asked any one to go.
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lie-direct by Mr. K ing.
Q. — Have you any knowledge, Mrs. Newcomb, of any efforts by 

Judge Day with the company? A. — No, sir.
Q. — Did he take any steps in pursuance of any suggestions of 

yours? A. — No, sir.
Q■ — Do you know whether or not other people interested them

selves in your welfare, and interceded with the company for you? 
A. — I don’t know, sir.

Q■ —You have no knowledge who did go to the company, and how 
it was obtained ? A. — I think very likely some one did ; but I never 
knew about it.

Q. — And it was a mere surmise about Judge Day upon his taking 
this money? A .  — It was told me, as I said before, that he came 
into Boston frequently; and I thought likely he would perhaps inter
cede with the company for me.

Q. — Somebody told you they thought likely he wrould ? A. — 
Yes, sir.

Q . (By Mr. Dunham. ) — Was this money passed over to the 
estate, — this four hundred and fifty dollars, — or put into the bank in 
your own individual name? A. — My own individual name.

Q. — It never was passed to the estate? A. — No, sir.
Mr. D unham. I don’t know under what charge this evidence was 

put in.
Q. (By Mr. T albot.) — How long were you in passing from the 

probate office to the bank, and finishing the business you did in the 
bank? A . — We went right over there; and I don’t remember 
whether we had to wait for Mr. Lothrop, or whether he passed the 
check right to me, and I went and deposited it.

Q .— How long wras it? A. — It wasn’t long. I could not say 
certainly what time it was.

Q. —  And there was no long conversation about this matter? A. 
— No, sir.

Q. — And no objection on your part? A . — No, sir. It was en
tirely unlooked for by me, and I had no time for consideration.

Mr. Bukdett. One of the members of the Committee has asked 
a question, and I will read the answer. Here is the allegation upon 
which it is founded : —

“ About the year 1874 he wrongfully demanded and received from 
Alice Crowell, now Alice New'comb, the sum of fifty dollars, she be
ing at that time administratrix of the estate of Willard A. Crowell, 
deceased.”

The plain intention of it is to show that he acted as counsel for her 
as administratrix. The testimony has gone in ahead of the specifi
cation, and that is all it is worth.
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MART C. PADDOCK. S w o rn .
[Testimony taken in 1881.]

Direct Examination.
Q. (Bj- Mr. King.) — You reside where? A . — East Dennis.
Q. — You are a native of Dennis? A. — Yes, sir. That was my 

native place.
Q. — How far is that from Barnstable? A. ■—-Ten miles, I think.
Q. — Do you know Judge Day of the probate court? A. — I never 

saw him but twice.
Q. —-Did 3’ou have occasion to go to the probate office at any time? 

A .— Yes. sir. In the spring of 1871 it became necessary for me to 
place my sister in an asylum for the insane. She had been in a ner
vous condition, at some times uncontrollable ; and for years I had been 
compelled to restrain her. I was now left solely in care of her, — 
the onlj’ one of the family left to care for her. And in the spring of 
that year she became uncontrollable and dangerous, and it was the 
advice of our physician that she be placed at the asylum : so accord
ing^’ I knew there must be some law — I knew there must be some 
form of lavv to have her entered ; and I consulted the statutes, and 
saw, that, bj- obtaining an affidavit of two physicians and the consent 
of the judge of probate, it could be done. Our family physician 
readilj' gave his name, — it was his advice that the thing should be 
done; and another physician was called, who also gave his. And 
then our physician said, that, if it was possible for me to take my 
sister to the court-house, it would be better, he supposed ; but in case 
I could not, why, he said that his affidavit—-as he was personally 
known to the judge — would be sufficient, as he would know he would 
not do any thing wrongfully to place a person there; and probably 
I should not have to leave the carriage, as he would come down, per
haps, and look at mj- sister; and a look would be sufficient to satisfy 
him as to the state of her mind. Mjr friend who drove us over went 
up with the affidavits.

Q.— That was after you had got to the court-house? A. — After 
I had got to the court-house.

Q. — And the horse hitched there? A. — Yes, sir. M3>- friend 
•went in, supposing he could do the business. After waiting some 
time, he returned to the carriage, and I saw that there was difficult3’ ; 
and he asked me to go up, and I went up. Of course I had been 
now three weeks without sleep, and I expected to meet a friendly 
face, and have a friendly word. I didn’t know what had passed. I 
knew what he was going to ask for ; but, before I had time to speak, 
the judge turned about restlessly, and says, “ Well, you want to get 
this woman off your hands. Bring her up here, and I will serve the
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writ.” Well, for a moment, the manner and tone were so repulsive, 
I could not speak. But in a moment I replied, and said, “ This 
cannot be done. I cannot do any such thing, for she is now docile 
and quiet; and she would not understand this, and it would excite 
her, and I want some other form taken.” He said, “ Oh! you want 
to get her off your hands. Bring her in, and I will serve a writ.” 
Jt was a very repulsive manner, and I knew that would not be suita
ble in her case, and she could not stand i t ; and I told him so, and 
tried to show him why it could not be done. But he would not listen 
to a word I said to him : he would shrug his shoulders. I spoke of 
what the doctor had told me, and tried to refer to others. I had 
consulted Dr. Jarvis and Dr. Howe of Boston. He shrugged his 
shoulders, and wondered they knew so much. Finally he said, 
“ That is all that I can do for you. If you want any thing done, 
bring her up here, and I will serve a writ.” And then he began to 
light his cigar. He had his feet up somewhere high. He lighted his 
cigar, and began to smoke ; and I left.

Q. — What followed then ? A. — Of course there was nothing to 
be done. I don’t remember exactly. I went home. But j'ou know 
in such a condition as I was, after such mental strain and physical 
exhaustion, I was in no condition to meet such treatment. We all 
of us, when we are in deep sorrow and heart-sore, want friends — 
friends with hearts — to deal with ; and in that case I did. But our 
physician had made arrangements. He thought Judge Day would 
give me this permit; and he had promised to arrange for his patient, 
so he could leave on Monday morning. This was on Saturday, I 
think, or Friday. I don’t remember exactly now, it has been- so 
long. It was ten years ago, —just the date : but on Monday morn
ing he was to start with her; and of course, when I got home, I 
immediately sent to him word that I could not go.

Q. — Your sister was finally sent to Taunton, was she? A . — 
She was. Cross-Examination.

Q . (By Mr. T albot. ) — What process was used afterwards by 
which your sister was sent to Taunton? A . — I really don’t know. 
Our physician said that he would go to Taunton, and find out there 
whether she could be received. When he came back, he said that he 
had it all arranged, that, with the affidavits that he carried and my 
guaranty to pay her expenses, she could be received. And that was 
done, I suppose, before the judge of Norfolk County probably; but 
I don’t know.

Q. — When you went to the probate office to see Judge Day, Miss 
Paddock, didn’t you suppose that these certificates that you brought 
with you were all that were necessary to enable you to send your
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sister to the insane hospital? A .— I thought that with them the 
judge would give me the permit. I thought it necessary to get a 
permit from the judge.

Q.— And nothing else was necessary, you supposed? A. — I 
thought so.

Q. — Was your sister at that time with you in the carriage, and did 
you leave her? A. — 1 left her when we got to the court-house.

Q. — Where did you leave her? A. — In the carriage. This 
friend of mine, a gentleman, sat with her.

Q. — In the carriage? A . —-Outside the probate office, yes, sir. 
She was gentle that morning. She only had severe paroxysms; but 
there was no calculating when they would occur.

Q. — Where did you intend to take your sister to when you took 
her into the carriage, and brought her to the probate court at Barn
stable? A .— Our physician thought that it would not be necessary 
for her to leave the carriage. He thought, that, by speaking to the 
judge, he would come down. He thought his name to this paper 
would show it was necessary. My friend explained to him, I sup
pose.

Q. — That is a very satisfactory answer so far as you understand 
the question. But \'ou have not quite understood. You say it would 
only be necessary for the judge to see your sister, and this would be 
done? A. — If he would grant her a permit to send her to the 
asjdum.

Q. — And then you would go right on to the asylum? A. — Oh, 
no, s ir! I was to return home, and our physician was to accompany 
her Monday morning.

Q. — Did you ask Judge Day to go down to the carriage? A. — 
I did not. He said he could not do any thing. I suppose my friend 
had asked him.

Q. — Just answer the question. Did you tell him your sister was 
in the carriage? A . — He evidently knew i t ; because ho said, 
“ Bring her up.”

Q. — Did 3"ou tell him? A . — No, sir.

RUSSELL MAKSTON. Recalled.
[Testimony taken in 1881.]

Direct Examination ■— Continued.
Q. (Bj- Mr. King.)-— I will ask you if you have been in the 

habit of going to the probate court, more or less, in Barnstable 
County? A. — No more than I stated the other day. I have seldom 
been there, except at the time I went on business : in fact, I don’t 
know that I have ever been there at any other time.
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Q■ — That was how long ago? A . — I think it is about seven or 

eight years ago
Q.— Then, I won’t call your attention to that. Mr. Marston, do 

you recollect going to the Cape some seven or eight 3-ears ago in the 
same train with Judge Day? A. — I could not state the time I 
should think it might be somewhere in that neighborhood, possibly 
longer or shorter : I could not say.

Q. — Now, will you state to the Committee what you observed of 
Judge Day during that passage from Boston to Barnstable? A .— 
He was in company with some ladies, and was what I called under 
the influence of liquor, — so much so, that it attracted the attention of 
the passengers. The lady who sat side of me said—•

The Chairman. What was said is not competent, Mr. Marston.
Q. — Did you observe any thing in connection with his drinking? 

A. — I did. '
Q. — State what. A. —1 He had a bottle and a glass, and had a 

smell of liquor.
Q. — There was a bottle and glass : what was done With them? I 

wish you would state in your own way to the Committee, Mr. 
Marston, as well as you can? A .-— I think the judge went to the 
closet to get water occasionally, back and forth to the seat where he 
was sitting ; and he became, in my judgment, rather silly, — had that 
appearance to me.

Q. — What was done with the bottle and the glass? that is what I 
want to call }’Our attention to. A. —-I can’t tell you, sir.

Q. — Did you see them used ? A. ■— I saw it tipped, and something 
turned out of it.

Q. — Then, what was done with what was turned out? A. — Drank 
it, of course ; and I think the ladies drank some with him : I am not 
certain thei- did.

Q. — How long a time was it on the passage? You said the atten
tion of the people was attracted by what was going on : for how long 
a time during the passage was that a matter of observation on the 
train? A. — The largest part of the passage, — some hour and a half, 
or two. Cross-Examination.

Q. (By Mr. Gooch.) — Mr. Marston, in what year was this? A. 
— I could not state, sir, otherwise than I did before, that it was in 
the neighborhood of seven or eight years ago, to the best of my 
judgment.

Q. — How near were you to Judge Day in the cars? A. — I think 
the judge was sitting two seats on the opposite side from where I sat, 
ahead of me. I think it was two seats.

Q .— Where were the ladies sitting? A . — In the seat with him, 
the seat turned back.
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Q. — Did you learn any thing as to what the bottle contained ? 

A. — I did not, sir, otherwise than I smelt what I called liquor: I 
could not tell whether it was whiskey or gin or brand}7.

Q■ — You cannot specify the kind of liquor? A . —-No, sir, I 
could not.

Q■ — And could you say that it was gin, brandy, or whiskey? A. 
— I would not say that it was gin, whiskey, or brandy?

Q•— Will you sav that it was not lager or ale? A. — I should 
say that it was not.

Q■ — Are you sure that it was not wine ? A. — I could not swear 
to that.

Q'. — Could not make that nice discrimination ? A. — No, sir.
Q•— How many ladies do you say were in company with Judge 

Da}-? A . — Two.
Q. — Was there more than one bottle there? A. — I think not, 

sir.
Q- — Did you observe whether or not the ladies drank from the 

same bottle that Judge Day did? A. — I think they did.
Q. — Mr. Marston, is it not your habit to make very extravagant 

statements in any matter that you are describing?
Mr. Boutwell. Mr. Chairman, I shall venture to object to that 

question : I don’t know that it is of any value.
The Chairman. Pretty broad latitude is allowed in cross-exami

nation.
Mr. Boutwell. I won’t object to it if they want to know what 

Mr. Marston thinks of his own habits.
Q. — I am asking you whether you are not in the habit of making 

very extravagant statements of matters you undertake to describe. 
A. — I guess that is characteristic of me, to be extravagant.

Q. (By Mr. King. ) — To be earnest? A . — By extravagant, I 
mean earnest.

Q. (By Mr. Gooch. ) —-Where you have an opinion about any 
matter, are you not in the habit of expressing it very fully? and 
wouldn’t you be willing to characterize it yourself as extravagant? 
A. — I don’t know as to that: others would bo a better judge that 
know me.

Q. — In order to test it, sir, haven’t you recently stated that the 
Holy Scriptures were G—d d—d nonsense, and all ministers a 
pack of d—d liars? A . — I don’t think I did, sir, so strong as 
that. I was talking with the judge, coming up in the cars, with 
regard to the Bible, and so forth ; and I denounced it pretty strong, 
and the different religions : and the judge agreed with me mostly. 
[Loud laughter.]

Q ._Didn’t the judge rather reprimand you, sir, for the extrava-
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gant manner in which you made your statement ? A . — I think he 
did on the Bible, sir, — I think the Bible : he hung to that closer 
than I did. [Laughter.]

Q• — Now, sir, didn’t you state, on the other hand, that the minis
ters were a pack of G—d d—d liars, and Judge Day reprimanded 
you for it? A . — No, sir, I don’t think I called them a pack of 
G—d d—d liars: I don’t remember making such a statement as 
that.

Q•— What did you state? A . — I think I said they are a nui
sance, generally speaking, and a block to progress.

Q. — That is the manner in which you are in the habit of speaking 
where you undertake to express your opinion on any subject, you 
state it in that extravagant manner? A. — I state my opinions as 
well as I can under m3' conditions of things.

Q■ -—That is, 3’ou state them earnestly, as 3’ou sa3T, emphatically? 
A. — That î  so.

JOSHUA MATTHEW HOWES. Sworn.
[Testimony taken in 1881.]

Q. (By Mr. K ing.) — Where do 3-ou reside? A . —Yarmouth, 
Mass.

Q. — How long have you lived there ? A. — Seventeen years.
Q. — Have 3'ou been in business in Boston part of that time? A.

— All that time.
Q. —:And have you been accustomed to go back and forth in that 

time from Boston to Yarmouth? A. — Yes, sir.
Q.— Now, I want to call your attention, Mr. Howes, particularly 

to a period, perhaps seven years- ago, or about that time as nearly 
as I can state. You observed Judge Day7 on a passage from Boston 
to Barnstable, — any particular instance ? A . — Yes, Sir.

Q. — When there was something particular to be observed ? A. — 
Yes, sir.

Q. — Now, will 3'ou state to the Committee what 3'ou saw? Give 
the time as nearly7 as you can. A. — I should think some seven or 
eight years ago, if 1 recollect right. It was a Saturday night. I saw 
the judge on the train in company with —

Q. — I don’t ask you the names of the persons he was with. A.
•— I saw the judge on the train, and he seemed to be having a pretty 
good time. What do you want me to say particularly7?

Q. — Well, if you saw any7 thing in relation to drinking intoxi
cating drink, that you will state to the Committee what you saw. A.
— I saw the judge take a bottle from a satchel or valise, draw a cork, 
and fill a glass, and pass it to the ladies, and also take some himself.
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Q. — What was the condition and appearance of Judge Day dur

ing the passage ? A. — Well, I thought that he was feeling very 
good. I thought that he must be under the influence of liquor.

Mr. Talbot. You may state the facts, but not what you thought 
about it.

The Witness. The facts were, I  saw him take, a bottle from a 
satchel, and draw a cork, and pass it to the ladies.

Mr. King. His judgment at the time, of Judge Day’s condition, 
is entirely competent.

Mr. Goocii. Let the witness state any thing he saw.
Witness. That is what I saw.
Q. (By the Chairman.) — Describe the appearance of Judge Day ; 

every thing you saw in his manner and his conduct, which would 
indicate his condition, if his condition was peculiar. A. — Well, he 
appeared to me to be under the influence of intoxicating liquors.

Q. (Bj- Mr. King.) —-Were you able to determine whether or not 
what he turned out from the bottle and drank was intoxicating? A. 
— I was not near enough to tell what it was.

Q. — State what was the effect, if any, upon the people in the car.
Mr. Gooch. No.
Q. — I want you to state the whole circumstances, — what the con- 

.dition of things in the car was, whether the attention of the people 
in the car was attracted to his conduct. A. — He was the observed 
of all on the car.

Q. — Their attention attracted to him ? I wish you would state. 
A. — Yes, sir, their attention -was attracted to the judge, on account 
of the man holding a position of a judge should make such a public 
display.

Q. — And for how long a time, should you say, was this a matter of 
observation on the train? A .— Well, as long as I was in the car: 
I only stopped there a few moments.

Q — Were you seated in that car? A. — I couldn’t say whether 
1 was seated, or whether I was only passing through.

Cross-Exa m inution.
Q. (By Mr. Goocii. ) — You say you saw Judge Da}- drink any 

thing he poured from the bottle? A.-— Yes, sir.
Q. — How many times? More than once? A . — No, sir.
Q. — And you can’t tell how long you were in the car, but think 

you were there onl}' a few moments? A .  — I think I was only pass
ing through the car.

Q.— I don’t ask you the names; but I ask you, sir, whether you 
knew the ladies who were with him? A . —T did not know at the 
time ; but upon inquiry 1 found out who tliej- were.
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Q.—  Well, now, sir, knowing the ladies in company with Judge 

Day, if one of them was not the daughter of one of the most re
spected men on Cape Cod? A . — If I recollect right, they were 
sisters : I think they were sisters.

Q. — Well, sir, was not one of them the daughter of one of the 
most respected men on Cape Cod ? A. —■ I do not know the father.

Q. — Do you know the family? A. — No, sir.

AUGUSTUS S. MESSER. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. King.
Q. — Where do you live, sir? A. — Boston I call my home.
Q. — What is your business? A. ■—Conductor on the Old Colon}' 

Railroad.
Q. — How long have you been conductor on that road? A. — I 

went on in 1872, and been there since.
Q. — Have you been accustomed to run on the Cape Cod branch of 

the road? and, if so, for how long a time? A. — I have run between 
here and Provincetown and Woods IIoll since 1873.

Q. — Do you know Judge Day of Barnstable? A . —Yes, sir: I 
have met him.

Q. — How long have you known him? A. — Well, for several 
years : I could not say exactly.

Q. — Will you state if you saw him upon that train at or near 
Cohasset Narrows station a year or two ago? A. — Yes, sir : he has 
been on that train several times, — at that time, before, and since.

Q. — If you recall any particular instance of Judge Day’s being 
upon that train near Cohasset Narrows, will you state to the Com
mittee, in the first place, when that was? A . — About two years 
ago, I should judge, as near as I can remember. Mr. Day took my 
train to go to Falmouth,— what we called then Cohasset Narrows, 
and Buzzard’s Bay now.

Q. — He went aboard your train to go to Falmouth? A. — Yes, sir.
Q. — What did you first see? A .—  I met him on the platform 

between the two cars.
Q. — How long was that after the cars left the station ? A. — 

Right away ; just after they left.
Q. — Now, will you state to the Committee what you saw, and what 

took place between you and Judge Day then?
The Chairman. The time the witness speaks of was 1879.
Q. (By Mr. King.) — Now, Mr. Messer, will you state to the Com

mittee what you observed of Judge Day? In the first place, state 
when you saw him ,— where upon the train. A .— As I left Buz



1882.] SENATE — No. 150. 273
zard’s Bay, going towards Falmouth, I met the judge on the plat
form, and spoke to him as I generally do, and said, “ How are you, 
judge?” I  asked him if he had been over to Parker’s. He made 
very strange about Parker’s, and didn’t seem to know what Parker’s 
was.

Q. — Can you state what he said? A . — He didn’t seem to know 
what Parker’s was : he didn’t seem to know who I meant by Parker’s.

Q. — Well, go on. Then what happened? A . — Well, the only 
thing I see then that I remember about was, that he wanted to make 
water. He took hold of the railing, and done his business on the 
platform there between the cars.

Q. — Was that immediately after you left Cohasset Narrows sta
tion? A.-—Yes, sir.

Q,. — Had he been into the cars at all? A. — I could not say 
whether he had or not.

Q. — To your knowledge had he been? A . —'Not to my knowl
edge. I could not say whether he had or not. I first met him on the 
platform.

Q. — What was his condition as to intoxication? Whether or not, 
in your judgment, he was under the influence of intoxicating liquors?

Mr. B o r d e t t . We don’t want h i s  judgment.
The Chairman. I suppose the witness may testify whether, in 

his judgment, a person was intoxicated or not, if he saw him.
Q. (By Mr. K ing. ) — Will you state whether, in your judgment, 

he was under the influence of intoxicating liquors? A . — At that 
time I judged he was : it was m3" opinion.

Q. — State whether it was in the daytime? A . — It was in the 
daytime.

Q. — Do you know where Judge Day was going? A .— Well, I 
could not saj- that he certainly got off at Falmouth; but I had an 
impression he did, or was going there.

Q. — Whether or not he was going to probate court? A . —-That 
is the wa}r I understood it at the time.

Q. — And this, you say, was about how long ago? A.-—Well, it 
is not far from two 3-ears ago.

Q. — You said something about Parker’s. What did 3-ou mean by- 
Parker’s? A. — The man that keeps the hotel there.

Q. — At Cohasset Narrows station ? A. — Yes, sir.
Q, — And you say this transaction was immediately- upon leaving 

the station? A. — Yes, sir.
Cross-Examination by Mr. Gooch.

q . _At what hours in the day do the cars run from Buzzard’s Bay
to F a lm o u th ?  A . — Down in the forenoon, on an average about 
forty minutes past ten, and not far from six in the afternoon.
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Q■ — Was this in the forenoon or afternoon? A . — I coulcl not 

saj- certainly which.
Q■ — You cannot say whether it was the forenoon or afternoon? 

A. — I don’t remember about that.
Q■ — Do you go on both trains, forenoon and afternoon ? A. — I 

did at that time.
Q• — At that time you went on both trains ? A. — Yes, sir.
Q- — So you would be on the train going up in the morning or 

down in the afternoon? A. — Yes, sir.
Q■ — How manj’ cars were run on that train? A .— I cannot say 

certainly, but I should say we had a baggage-car and smoker and 
passenger-car. That was the train we run a good deal of the time.

Q■ — You cannot say certainly what the cars were on the train at 
that time? A. — No, sir, I could not now. My impression is, that 
there were two cars.

Q- — You sometimes run with one car there? A. — Yes, sir ; but 
that is in the winter.

Q■ — Late in the season you run one car, after the rush of travel is 
over? A.-— Yes, sir.

Q. — After the Vineyard travel is over, you don’t run generally 
but with one car? A .— Yes, sir: we generally draw a smoker with 
the baggage-car.

Q. — What time in the season is Vineyard travel over? A. — The 
heft of it is over the first week in September, but we run more or less 
cars until October?

Q. — Isn’t the Vineyard travel, as you term it, all over by the 
latter part of October? A. — Yes, sir, the heft of it.

Q. — Isn’t it so with regard to making calculation in regard to cars 
for the Vineyard travel after October? A. — Yes, sir, after October.

Q. — Now, sir, can you state which platform Judge Day was on? 
A . — On the forward platform.

Q. — Between the smoking-car and passenger-car? A. — Yes, sir.
Q. ■—It was between the smoking-car and the engine, if there was 

but one car? A. — If there wasn’t but one? But there were two at 
that time.

Q. •— How do you know that there were two at that time? A .— 
Because I know he was between the platforms of the two cars at 
that time. I came out of one car, and found him on the platform of 
the other.

Q. ■— But you cannot tell whether there was more than one car on 
the train at that time? A. — As I said before, there was a baggage- 
car and smoker, with a regular passenger-car. Whether there was 
more than that, I don’t know.

Q. — Now, doesn’t the baggage-car make a part of the passenger-
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car? A . — Well, when we are running one car alone, we run such a 
car sometimes very often.

Q. — You veiy often run such a car, so that the forward end of the 
baggage-car is the passenger-car? A .— Yes, sir, sometimes the 
forward part, and sometimes behind, just which way the car happens 
to be turned.

Q. — Isn’t that the kind of car.you run over that road, after the 
month of October? A .—-Yes, sir: we run that with another car, 
baggage and smoker ; but it is very seldom that — [Witness paused.]

Q. ■—That is, the passenger-car you run after October has a bag
gage-car in the end of it? A . — Well, on some trains it does, and 
some it doesn’t. Some da}-s we run one, and sometimes another. 
But they run such a car with another ; that is, most of the time.

Q. — Well, sir, isn’t that the car they usually run at that season 
of the year? A. — I cannot tell. At the time of the Vineyard travel 
the}- don’t run this car.

Q. — They don’t run that car at the time of the Vineyard travel? 
A. — No, sir.

Q. — But when there is no Vineyard travel, that is the kind of car 
they run? A. — Yes, sir, they calculate to run it. They calculate 
to run a baggage and smoker with it.

Q. — What do you mean by “ baggage and smoker with it ” ? A. 
— Well, the baggage-car is divided by a partition, and the rest is a 
smoking-car.

Q. — But the rest of the time they run a car which has its baggage- 
section in the smoking-car? A . — Yes, sir: they run it together; 
but they very seldom run it alone. I don’t remember when they run 
it alone.

Q. — Now, sir, w-ho was there on the car that night, excepting 
Judge Day, that j-ou remember? A . — I could not tell you. I 
don’t remember any one at all.

Q. — Do you know whether there was anybody on board of the 
car? A . — I don’t know of ever going down there without having a 
pretty good load.

Q. — Can you name us a single person that was on the car? A. — 
No, sir, I cannot.

Q. — You cannot name a single person who was on board of the 
train? Now, sir, I want you to fix the season of the }-ear, as nearly 
as possible, when this happened. A . — I could not do it.

Q. — Was it in the year 1879 ? A . — I could not tell j-ou, sir.
Q. — Was it in the year 1878? A. — I should judge it was nearly 

two years ago, — that is all.
Q ,_Can you tell us whether it was in 1878 or 1879? A. — No,

sir.
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Q- — Cannot you tell us whether it was 1878 or 1879? A . — 

No, sir.
Q■ — And there was nobodjr on the car that you remember that 

night, that you mentioned this circumstance to? A. — No, sir: I 
don’t remember of an}\

Mr. Boutwell. l ie  hasn’t said any thing about “ that n igh t”  
himself.

Mr. Gooch. I asked him whether he saw anybody on those cars 
that he mentioned it to.

The Chairman. He testified that he could not tell whether it was 
in the forenoon or afternoon.

Mr. Gooch. I understand that he says he —
The Chairman. I understand that Mr. Boutwell objects to your 

assuming it was in the night.
Mr. K ing. He has testified that it was in the daytime.
Mr. Gooch. Oh ! 1 beg pardon.
Q. (By Mr. Gooch.) — At that time there was nobody on the car 

to whom you mentioned the circumstance? A .— I don’t remember 
anj’.

Q.— Well, sir, to whom did you first mention this circumstance? 
A. — Well, I cduld not tell you.

Q. — Can’t you remember anybody you ever mentioned this cir
cumstance to? Who is the first person you remember, that you 
mentioned it to? A . —  I could not tell you that, sir. I didn’t lay 
it up at all. I just remembered the circumstance.

Q. — Who was the first person you remember speaking with about 
it ? A. — I could not tell you about it either.

Q.— Do you remember that anybody ever spoke to you about it? 
A. — Well, I think there has been such a thing mentioned.

Q. — When? A . — I could not tell you that.
Q. — As near as you can ? A. — Perhaps within a year.
Q. — Within a year. Now, sir, make it as much more definite as 

you can. Fix the time nearer than within a year. A. — I ain’t good 
on time. These things, when they come up, I always let them pass. 
I don’t get dates.

Q. — Well, you say the first time was within a year, you think. 
AVho was the first person that spoke to you about it within a year ? 
A .— I don’t know as I can tell you.

Q. — You remember you have been spoken to within a year, and 
cannot tell.who spoke to you about it? A .— You asked me who 
first spoke to me about it, and I could not tell you. I don’t know 
as anybody ever spoke to me about it of their own free will and 
accord.

Q. — I don’t care any thing about free will. We don’t propose to
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go into the free-will question. The question is, Who first spoke to 
you? A. — I don’t know.

Q. — Oh, come ! tell us. You have been spoken to within a yfear? 
A. — I haven’t been approached. If there is anybody mentioned it, 
I mentioned first, perhaps.

Q.— Well, who did you mention it to? A .— Well, I don’t re
member. I believe I  spoke to Mr. J . K. Baker about it. If I 
remember aright, he was present when it came up.

Q.—-Well, sir, who did you next speak to about it? [Counsel 
waited for witness to answer.] Tell us who first spoke to you about 
this matter? A. — As I said before, I think I was the first one that 
spoke of it.

Q. — Well, who was the next person after that, that ever spoke to 
you about it? A . — It strikes me I had a little conversation with 
Mr. Harriman. I  cannot tell precisely.

Q. — About when was that? A. — It was within a 3'ear.
Q. — Fix it more definitely than that. A . —-I cannot fix it more 

definitely than that.
Q. — Was it within six months? A . — I should say it was.
Q. —  Well, sir, within four months? A . — I guess it was.
Q. — Within three months? A. [After pausing* to think.]— I 

might call it three months. I won’t call it any less than that. I  
have been away. i

Q. — I want you to call it just what it is. A. —T could not state 
that. I have been away for the last two months.

Q. — You have been absent for the last two months? A . — Yes, 
sir.

Q. — When the cars reached Buzzard’s Bajr, the last train up, 
when there are but two trains a day in November, is it night or 
day? dark or light? A . — The cars coming up from the Cape?

Q. — Yes, sir : the train you saj’ Judge Day went up on? A. — I 
should say it was light.

Q. — In November? A. — I could not tell exactly, without a time
table. We change time. I  could not keep the run of it without a 
table.

Q. — When the last train goes from Buzzard’s Bay to Falmouth, 
about the middle of November, is it daylight or dark? A . — I 
should have to look at the almanac to tell that.

Q. — Can you fix the time? A. — Well, not far from six o’clock.
Q.— Then, about six o’clock is the time that the cars would start 

to go up from Buzzard’s Bay to Falmouth? A. — Yes, sir.
Q._Has anybody written to you in relation to this matter? A. —

No, sir, there has not.
Q ._You have had no letters? A. — No, sir.
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Q. (Ity Mr. Burdett.) — Allow me to fix one thing a little more 

clearly than it now lies in nyy mind. You say you never run this car, 
which is part baggage and part passenger, alone? A. — Well, there 
has been such a thing done.

Q. — It isn’t customary ? A. — No, sir.
Q.— When you divide it off, you run it with a smoker? A . —- 

Well, sometimes. It is according to the season of the year about 
that.

Q. — Now, won’t you repeat what you said about that, in regard to 
running the two cars? What is the character of the two cars, and 
when you run them? A. — It is according to the season and time of 
the 3'ear.

Q. — Suppose it was November? A. — Well, I should saj- that in 
November it would be a passenger with a compartment in it, and a 
baggage and smoker. We calculate to run two cars the year round.

Q. — Then, the smoker would be next the engine? A . — Yes, sir.
Q. — And the compartment of that would be this car divided into 

two parts,-baggage-car and smoker? A. — Yes, sir.
Q.— And of course part of the time the baggage-car would be 

next to the smoker, and part of the time the passenger-car would be 
next the smoker? A . —Wes, sir: according to how the passenger- 
car happened to be turned.

Q.— Now this part in the baggage-room is sometimes used as a 
smoker. A .-— Yes, sir.

Mr. K in g . —  I don’t care to interpose any objection ; but it doesn’t 
seem right for one man to exhaust himself, and then another one to 
take his place, examining the witness.

The Chairman. It is a rule in the Superior Court, but a matter of 
discretion here.

Mr. B o rd ett . I only wanted to get it clear in my mind. I  want 
to ask if Mr. Thacher was on the train at the same time.

W itness . I  could not say, sir, as to that.

ELEAZER NICKERSON. S w o rn .
[Testimony taken in 1881.]

Direct Examination by Mr. K ing.
Q. — Where do j'ou live? A . — South Dennis.
Q. — Were you administrator of the estate of Seth T. Nickerson? 

A . — I was, sir.
Mr. B u rd ett . I suppose this is all admitted by our answer. We 

make no objection.
Q. (Bj' Mr. King.) — Did you, as administrator, have a suit in 

the United States Court? A . — Yes, sir.
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Q■ — In relation to the “ Benjamin English” ? A . — Yes, sir.
Q. — Did you employ counsel to act for you? A .— I employed 

one to act for the estate.
Q. — Who was that? A. — Judge Day.
Q. — And he acted for the estate, did he? A. — Yes, sir.
Q. — In that admiralty suit? A. — Yes, sir.
Q. — Did you pay him for it? A. — Yes, sir.
Q. — How much ? A. — Thirty-five dollars.
Q. —-Was that all? A.-—Yes, sir.
Q.— Now, let me ask you if that thirty-five dollars that you paid 

him appeared in the order of distribution ?
Q .  (By Mr. King.) — So this thirty-five dollars in the order of 

distribution, you paid him for services in that case? A. — Yes, sir. 
I would like to state the circumstances under which Judge Day went. 
Mr. Marston was acting as district-attorney in Bristol County, and 
Mr. Harriman was gone away; and Judge Day, living in a sea
faring community, and being acquainted with the parties, he went 
on behalf of the creditors, with no other object in view 011I3' for the 
benefit of the creditors. Mr. King was attorney on the other side, 
and libelled the vessel. .Judge Day went, and I paid him. Those 
are the circumstances under which he went.

JONATHAN HIGGINS. Recalled.
[T e s tim o n y  tak en in 1881.]

Direct Examination by Mr. King.
Q. — Mr. Iliggins, you were register at the time of Noble P. 

Swift’s proceedings in insolvency?
The W itness. Mr. Chairman, may I look at the docket, and re

fresh my mind a little about that case?
The C h a i r m a n . If there is anj- occasion to do so, you maj-.
The W itness. At the same time, Mr. Chairman, 1 would like to 

see the papers in the case.
The Chairman. Very well: if any questions are put to you 

about it, you will have an opportunity. [The papers were produced 
by Mr. Thacher.]

Q. — Whether you were sitting as register in the court during the 
progress of that case? A. — I think at every meeting.

Q. — Do you remember when notes were proved against Noble P. 
Swift’s estate at the time when Mr. Marston was present? A. — I do.

Q._What, then, will you say as to your recollection of the edges
of the notes presented in court for proof ? A. — Mr. Marston called 
m3' attention to that fact, —that is, as lie claimed, that the notes, 
some of the notes, were written with the same ink and the same
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paper, — and put the edges of the notes together, and called my 
attention to the fact that they' had been separated from the same 
paper. The notes were written upon the same piece of paper, and 
torn apart. He put the edges together, and called my attention to 
it at the time. I t was a very' unusual circumstance, and impressed 
me very forcibly. That is why I remember it.

Q.— Then, there were several of the notes which were called to 
your attention at the time, Mr. Higgins, with torn edges? A .— 
Yes, sir.

Mr. Burdett. Well, he has not said that yet. That is just what 
he has not said.

The Chairman. I understand him to say that the}- had been torn 
apart.

Q. — Whether or not they had been torn apart ? A .—They had, 
and they perfectly fitted. The ragged edges fitted together precisely.

Q. — And was that fact—• State whether that fact was called to 
the attention of the judge. A . — It was.

Q. — Now I want to ask y'ou to state whether or not the notes 
which are now produced here have the appearance which the notes 
had of which you have spoken, — if you will look at them, — as to 
their edges. A. — After inspecting the notes, they are very different.

Q . — (By Mr. B urdett. ) — What is that? A. — They are very 
different.

Q . (By Mr. K ing. ) — In that they were parallel? A . — In that 
the edges of these notes are cut, and the corner cut off, which was 
not so with the notes that Mr. Marston took from the papers at the 
meeting, and applied the edges together, so that you could see the 
fitting of the ragged edge of one into the ragged edge of the other.

Q. •—Now, Mr. Higgins, will you state whether, some time about 
two years ago, at Barnstable, Charles Thacher, who has testified here, 
made a statement to you with reference to Judge Day’s condition at 
Falmouth? and, if so, will you state to the Committee what he said? 
A .— He did.

Q. — What did he say*? A. — He stated to me, that, he was so 
drunk when they got out at Plymouth, he had to help him into a 
carriage, and instead of driving to the hotel where they' were to hold 
their court, or to where they could stop, he was carried to a friend’s 
house in the night.

Q. (By Mr. K in g . ) — Did you state when and where this state
ment was made to you? A. — It was in the probate office.

Q. — At Barnstable ? A. — At Barnstable.
• -

Cross-Examination by Mr. Burdett.
Q. — Do you know what Mr. Thacher’s condition was at the time? 

A. — In what respect?
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Q. — Was he under the influence of liquor? A. — Not at a ll: that

is, I have no evidence of it. He was very close to me, and I am 
very sensitive to a man's breath who smokes and drinks and chews 
tobacco.

Mr. Bcrdett. Yes, sir : we have all found that out.
Q. — Were those papers in your possession after they were filed in 

the probate court, — in the court of insolvency? A . — In my pos
session? Yes, sir : the}* were in the files of papers.

Q. — And you had charge of those papers? A. — Yes, sir.
Q. — How many years after that case was in court? A. — After 

the case was in court? The case was entered in 1867 ; and I was 
register, Mr. Chairman, until the expiration of the year 1873 ; and 
those papers, I suppose, would be considered in >ny custody as 
register of the court of probate and insolvency. They were filed there, 
I suppose, at the close of the case ; and I do not think I have ever 
seen them since.

Q. — Precisely. I do not suppose you have seen them since. 
A .— No, sir, I have not.

Q. — After a case is discharged, and the man has received his dis
charge in insolvency, the papers are then done up in a bundle, and 
labelled and put away, and ought to be left in their place undisturbed : 
ought they not? A. — Yes, sir: that is the form just as I used to 
put up papers in a case. Every case was filed, with a band around
it .  . I think —

Q. — How do you know whether or not those corners were cut off 
of the notes at the time of the proceedings, and these initials and 
figures were put on there to identify them? A. — These notes —

Q. —-Will you answer that question? A . — The corners were not 
cut off when Mr. Marston called my attention to them.

Q. — Do you know whether they were cut off subsequent to that 
time? A. — I do not know. sir. I only know they are off now, and 
I never saw them before in that condition.

Q. — Do you know what these letters mean— “ W. S., 1,500 ” — 
on that note? A. — No, I do not.

Q. — “ II. C., 1,000”  ? A. — No, sir.
Q._You do not know when that was put on ? A . — No, sir.
q . _Or why they were put on the notes? A. — No, sir.
(t _And you see that they are written right along above the clip

ping? A. — I do.
q__jjow rough were the corners? A . — Not very rough, but

sufficiently to know that both came from the same piece of paper.
q _Well, it was not a very pronounced, irregular tear, was it?

A. — No, sir, ordinary.
q _w as it not as if some one had taken a full sheet of paper and
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opened the leaves, and then torn it down ? A. — I would not say as 
to that.

Q. — It might have been done with a cutter? A .— It might have 
been done with a cutter, or it might have been torn by a crease or 
fold.

Q. — And it was the ordinary tear that a crease or fold or paper- 
cutter would leave? A .— Yes, sir.

Q.— You do not mean to say that there was an irregular line run
ning diagonally across? A . — No, sir: simply an ordinary little 
ragged edge that required care to put it together.

Q- — Precisely as though two leaves were torn apart, and the paper 
had been used in that shape? A. — Yes, sir.

Q- — Can you identify any of these notes that you think were not 
in the same condition at the time Mr. Mnrston showed them to j'ou? 
A. — I should saj’ those that had the corners cut — that those two 
[indicating them] were the same ones.

Q. —'Now, do you remember the tiling of that paper [presenting it] 
which is among the papers in that case? A. — I do not remember of 
that paper.

Mr. Burdett. Well, here is a paper which is in that file of papers, 
and I desire to read it. It is indorsed, “ Motion to have notes re
main impounded on file.”
“  Ba r n s t a b l e , ss . I n I n s o l v e n c y .

“ In the matter of Noble P. Swift, insolvent debtor, Emily Harrison, creditor 
of said Swift, who has proved her claim in said case, moves the court that the 
notes of Hiram Crowell, William Swift, and George Nye alias George B. Nye, 
may remain in file, and be impounded in said case.

“ Nov. 11, 1867.
“ EJIILY HARRISON,

“  B y Ge o r g e  A . K in g .”

Q. — In whose handwriting is that, if you know? A. — I should 
call it George Marston’s.

Q. — Now, do you know whether the clipping of those corners, and 
the putting on of initials, had any thing to do with the impounding of 
those notes? A. — I do not.

Q .— Now, Mr. Higgins, this third note on the double sheet of 
paper: do you notice that the edge of that has been clipped in the 
same way? A. — Yes, sir.

Q. — Do you see the indorsement down near the clipping? A. — 
I do.

Q. — What is it? A. — I should call it “ G. N .”
Q. — What? A. — “ G. N. ; ” and the figures are “ 2,500.”
Q. — Can you tell whose handwriting that “  G. N., 2,500,” as j’ou 

think it is, is in? A. — No, sir, I could not. I don’t know.
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Q. — Can you tell ? A. — No, sir.
Q. — Can you say whether or not it is Mr. George Marston’s? 

Does it look like it? A. — I should not have called it so.
Q■ — “ G. N.” are the initials of the person to whom that note is 

payable, George Nye ? A .— Yes, sir.
Q. — Now, do you know the handwriting in which these other let

ters and figures are, just above the clippings on the other two notes ?. 
A. — Well, I could not say from these initial letters.

Q.—-Whose do you think it is? A . — I could not say in whose 
handwriting those initials were.

Q. — Can you give us your best opinion in regard to the hand
writing of those little indorsements near the clippings of those notes? 
A. — No. sir, I could n o t: they are not sufficient.

Q. — Well, let me ask you whether you do not think that the ini
tials, and the figures near the clippings on these two notes, are in the 
handwriting of George A. King? A. — I could not say. That W  
might resemble the way he sometimes makes a W. The S  I am in 
doubt about: I should not say it was. The “ H. C.,” certainly I 
cannot saj\

Q. — You cannot identify those as in Mr. King’s handwriting? 
A. — No, sir.

Q. — Or the other one as being indorsed by Mr. Marston? A . —■ 
Let me see the other one.

Mr. Burdett. We would like in some way to be able to prove 
that. I do not know as we can, unless it is admitted by the other 
side.

The Witness. I could not say.
Mr. Burdett (to Mr. King). Do jmu recognize that as your 

signature ?
Mr. King. I do not say any thing about it.
Mr. Burdett. We will find some way if we can.
The Chairman. The witness has testified that he cannot.
Mr. Burdett. I know that he cannot; but we will see if we can

not find somebody else.
The Witness. I would explain, Mr. Chairman, that the only 

thing that I think Judge Marston called my attention to was the 
ragged edges, and the fitting of the two papers together.

The Chairman. We understand that.
The Witness. What was done with the notes, I do not understand.
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CHARLES (i. RODMAN. Sworn.
Direct Examination by Mr. Wadleigh.

Q. — Mr.-Rodman, did you make application to Judge Day in 1861 
for a place upon a light-boat? A. — I did.

Q. — Was that when Judge Day was collector of that district? 
A. — Yes, sir.

Q. — Now, you state all that occurred at that time, when you first 
made application.

Mr. Burdett. You are referring to something that Judge Day 
did ?

Mr. Wadleigh. T o the matter under Charge Nine.
Witness. I went over to Barnstable with a friend of mine, Squire 

Steele of Harwich. I had a petition for a light-ship ; and Judge Day 
received it, and said it was a very good petition, and he would look it 
over, and think about it. Then Squire Steele and Mr. Day had 
some talk together in private : and I went home, and left the thing in 
his hands for consideration ; and he was to inform me what the result 
would be. Going home with him, Steele told me —

Mr. Thompson. Stop, stop.
Mr. Burdett. We object.
Mr. Wadleigh. State what Mr. Steele said to you.
Mr. Thompson. I object until the Chairman rules on it.
Question excluded.
The Chairman. The petitioners’ testimony is all in except the evi

dence of Charles G. Rodman, with one or two other witnesses on 
a matter of intoxication, and David Bursley’s deposition. Are you 
ready to proceed, Mr. Burdett, with your witnesses?

THE CASE FOR THE REMONSTRANTS.
Five witnesses were then called forward and sworn.

CHARLES THACHER, 2d. Sworn.
Direct Examination by Mr. Burdett.

Q. — Your full name, sir. A. — Charles Thacher, 2d.
Q. — You were formerly register of probate in Barnstable? A . — 

Yes, sir.
(J. — Where do you reside? A. — Yarmouthport.
Q. — Have you any recollection of a case, the Goodspeed, so 

called, in the probate court in which Mrs. Goodspeed was adminis
tratrix of the estate of her husband, and in which there were one or 
two children, minors, under guardianship? A. — Yes, sir.
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Q. —  Do you know whether there were consultations between the 

parties interested and Judge Day at various times? A. — Yes, sir.
Q• — Do you know whether there were any controversies between 

the parties and one Proctor, arising out of this matter? A .— Yes, 
sir: I heard them in the probate office in relation to the matter.

Q. — An agreement has been referred to in the testimony for the 
petitioners,—-an agreement drawn up, as I remember it, between 
Col. Proctor and Mrs. Goodspeed. Do you know any thing in rela
tion to that agreement? A . — I know there was such an agreement 
drawn up in the court there.

Q. — Do you know who drew it up? A. — Yes, sir.
Q. — Who was it? A. — Judge Day.
Q. — Who made the copy? A. — I did. I think I remember that 

I made one cop}'; but whether Mrs. Norris made the other, I do not 
know. There were three copies made.

Q. — Were you paid for making a copy? A. — Yes, sir.
Q.—-Did Judge Day say any thing about the copies, and paying 

for them ? A. — Yes, sir.
Q. — What did you hear him say? A. — I heard him say some

thing about his handwriting being illegible, and that Mr. Thacher 
would have to have a copy made, and pay him.

Q. — Pay whom ? A. — Me for it.
Q. — Did he say any thing in relation to paying him, Judge Day, 

do you remember? A. — Not that I remember : no, sir.
Q. — So you were paid? A. — Yes, sir, I was paid : I don’tthink 

I was paid at that time.
Q. — Who paid }'ou ? A. — I think I was paid by two or three 

different parties. I can’t say whether I was paid by three, or whether 
Mr. Whitman—- I think he paid me a dollar, and Mrs. Goodspeed 
one ; and I don’t recollect whether Charles paid the other, or not. I 
think I got three dollars for the three copies.

Q. — Did you hear any thing said during the conferences between 
the Goodspeeds, Col. Proctor, and Judge Day in relation to counsel? 
A. — Yes, sir.

Q. — Did you hear Judge Day say any thing to Col. Proctor or 
Mrs. Goodspeed, or any of them, as to whether or not he was acting 
as counsel for any of the party? and, if so, what? A. — The only 
thing I recall about that distinctly, or, in fact, at all that I remember 
now, was that Judge Day told them they would have to procure coun
sel. There was some other talk going on there, but what it was I 
can’t say.

q . _Did you hear Judge Day say that more than once, that you
remember? A. — Yes, sir, I think he did ; but I won’t be positive.

q __Was there any thing said by Judge Day, to your knowledge,
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as to whether or not he was to receive any pay for what he had done 
in relation to that agreement, or making it? A. — Yes, sir.

Q-— Well, state it. A . — What conversation took place in rela
tion to the matter, I cannot say ; but I heard Mr. Day say he had no 
charge for making and drawing the contract, but Mr. Thacher must 
be paid for making the copies.

Q. — Now, Mr. Thacher, how long were you register of probate? 
A. — Upwards of seven years, -—seven j'ears and some months.

Q■ — Mr. Thacher, do you know whether Judge Day has, or was 
during your holding the office of register, consulted frequently or not 
by executors, administrators, and guardians? A . — Yes, sir.

Q- — Now, do 3'ou know whether Judge Day has ever been offered 
pay for the advice given —

Mr. W a d l e ig h . Wait a moment.
Q. (By Mr. B u rd ett . ) — Do you know whether Judge Day has 

ever been offered pajr for the advice so given? and, if he has, whether 
or not he has accepted or rejected it? and, if so, how many times?

The question was ruled out.
Q. (By Mr. Burdett.) — Mr. Thaeher, have you ever taken pains 

to ascertain how many, or about how many, cases have passed under 
Judge Dais’s jurisdiction according to the records of that court?

Mr. Wadleigh. We object to that.
Mr. B u rd ett . I offer the question.
The C h a ir m a n . I think, Mr. Burdett, the Committee feel that the 

question ought to be excluded.
Cross-Examination.

Q. (By Mr. W a d l e ig h .)  — Mr. Thacher, the agreement between 
Col. Proctor and the Gloodspeeds was drawn by Judge Day, was it 
not? A. — The original, I think, was drawn by him. I can’t say ; 
but I think it was. It was in his handwriting. Whether he originated 
it or not, I don’t know.

Q. — And he gave as a reason for your making the copies, that his 
hand was not an easy one to read, illegible, you think? A . — Yes, 
sir. Not altogether: he added to that.

Q. — What did he add? A. — That it had been interlined ; manj  ̂
interlineations in it.

Q. — Is that his handwriting in this agreement? the interlineations 
there? A. — I should say it was, sir, so far as my knowledge of 
handwriting is concerned.

Q. — Now, you said he told them that they must get counsel? ' A. 
— Yes, sir.

Q. — Was Mr. Proctor present at that time? A. — I can’t swear, 
s ir ; but I think he was.
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Q- — Tou think he was? A. — I think he was ; but I can’t swear to it.
Q- — At that time was Mr. Proctor accusing Judge Day of acting 

as their counsel? A. — Not to mv knowledge.
Q• — Didn’t you ever hear him? A  — No, sir, not to my knowl

edge.
Q- — Did you keep a cash-docket, while 3'ou were register? A . — 

No, sir, no : I kept a sort of memorandum-book, a little pass-book 
of charges.

Q. — You didn’t keep any cash-docket, as the law requires ? A. —• 
No, sir, I think not, if you mean try cash-docket —

Q. — Public docket, open to the inspection of the public? A . —  
No, sir, — 3*es, that memorandum-book that I had was open to the 
inspection of the public.

Q. — Have you got that memorandum-book? A . — I haven’t it 
with me.

Q. — What became of it? A. — I have it at home.
Q. — Did you carry it home? A .— Yes, sir: it was nothing but 

the charges paid.
Q. — The public docket that was required by law? A. — Yes. I 

have got the docket of the insolvency court, and also the docket of 
the cases entered, and cash received.

Q. — So you didn’t keep any cash-docket? A. — I don’t know 
now whether I kept a cash-docket: no, sir, I think not.

Q. — Was this book that you kept, a little book, a memorandum- 
book? A .— Yes, sir: a small pass-book, as we call it.

Q. — And that you took when you left the office? A. — I took 
that with me.

Q. — How long did you carry that? A. — I couldn’t tell you, sir.
Q. — What was there in it, if any' tiling, besides what you have 

named? A . — Oh! various entries of charges.
Q. — Your private affairs ? A. — Yes, sir.
Q. — Then, that was your private memorandum-book, was it? 

A. — Yes, sir. lie-direct.
Q (By Mr. Burdett.) — Did you keep a book larger than the one 

you have spoken of, perhaps as large as this sheet of paper— [show
ing] — a thin book, but such as you keep in the probate office, for the 
probate docket? A. — Yes, sir.

Q. — On that book did you enter fees received in insolvency cases? 
A. — Yes, sir.

Q._And was that open for the inspection of the public, or any
body that wanted to look at it? A. — Yes, s ir : while it was there.

q . _Did you take that home with you? A . — Yes, sir: I took
that home.
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Q- — Did it show the amount of cash received in insolvency cases? 

A. — Yes, sir : it showed $40 in each case so far as I received it.
Q. -— So that any' one consulting that book would get at the fees 

you received in those cases? A . — Yes, sir.
Q. (By the C h a ir m a n .)  — Where did you keep that book, Mr. 

Thacker? A. ■— I kept it in my desk at the probate office.
Q. — Was it where the public could get at it without asking you 

for it? A. — No, sir : it wasn’t in the rack where we usually kept 
it, — where the records are kept. It was in the desk : all might see 
the charges at any time hy inquiring of me.Q. (By Mr. W a dl  e ig h .)  — Did you have in book a statement of 
what you had paid out on those cases? A. — Yes, sir: on the other 
side, of the various meetings and charges.

Q■ — And did you make your returns to the treasurer? A. — Yes, 
sir.

Q■ — Of the cash received by you ? A. •—-Yes, sir.
Q!•— How often? A. — Once in three months, I think it was.
Q. — How many' returns did you ever make? A .— I never made 

but two. I was remiss in that.
Q.!. ■— When were those made? A. — I couldn’t tell you now when 

the3’ were made.
Q- — Can’t you tell whether they' were made towards the beginning 

of the period when you had to make them? A. — Yes, sir: some
where there.

Q. — What is the reason you didn’t continue to make them ? A. — 
I don’t know, sir, why I didn’t.

Q. — Any reason for it? A. — No, sir : I don’t know as I had any' 
reason for it.

ELIZABETH C. NORRIS. Sworn.
Direct Examination by Mr. B u rd ett .

Q. — What is your full name, Mrs. Norris? A. — Elizabeth C. 
Norris.

Q. — What is your employment? A . — Copyist of the court-house.
Q. — Where ? A. — At Barnstable.
Q. — In the registry of probate, or registry of deeds? A. — I am 

not in either of those offices at the present time.
Q.— You were formerly copyist in the probate office? A. — Yes, 

sir.
Q. — How long were you in that capacity ? A. — About ten years.
Q. — Was your work done in the same room that much of the pro

bate business is transacted, or not? A. — It was, up to last October.
Q .— And what was that room? registry’ of probate? A .— Yes, 

sir.
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Q- — Where the courts are held, too? A . — Yes, sir.
Q■ — And how about the consultation of parties with Judge Day? 

is that the room? A. — Yes, sir.
Q■ — Now, do .you remember the case of the Goodspeeds, where 

Mrs. Goodspeed was administratrix, with one or two children under 
guardianship? A . — I do, sir.

Q. — And you remember Col. Proctor? A. — Yes, sir.
Q. — Were 3011 present during any- consultations or interviews be

tween those persons and Judge Day? A. — Yes, sir.
Q. — Have 3'ou any idea how often you have been present at such 

interviews? A. — Several times.
Q. — Do 3Tou remember what the year was? A. — Yes, sir.
Q. — What was it? A. — 1880, summer of ’80.
Q. — And how late into the year did these consultations extend? 

A. — I think nearly?- through the summer.
Q. — Do 3-ou know whether there was any trouble between Col. 

Proctor and the other parties? A. — Yes, sir : I think there was.
Q. — During any of those interviews did you hear a 113- thing said 

b3’ anybody about counsel? A . — Yes, sir.
Q. — Will you tell what you heard? A. — I heard Judge Day? say 

it was very necessary for them to have counsel. He said it was to 
relieve him from the transactions that he had to go through with them. 
He felt that he must be relieved out of it.

Q. — Do 3'ou recall an3T thing else that was said upon this subject, 
any specific thing? and, if not, do you remember any thing ever hav
ing been said by Col. Proctor upon this subject? A . — I don’t 
know about Col. Proctor.

Q. — How man3T times, or about how many times, have 3'ou heard 
Judge Day during those consultations say any thing in relation to 
hiring counsel? A. — I could not say how many times ; but I heard 
him say a number of times that he wished they? would employ 
counsel.

Q. — Do you remember an3’ thing about this agreement that has 
been testified to this morning? A .— Yes, sir: I knew there was 
one.

Q. — Did 3’ou hear Judge Day say any- thing about paying for it? 
A. — Yes, sir.

Q. — What did you hear said? A .— Well, he asked — he told 
them that they must make a copy of the agreement, as he drew it, 
and pay the register: let the register make copies, and pay him ; 
for he made no charge whatever of it.

Q. _  Did you hear Judge Day say any thing to Mr. Proctor di
rectly', do 3'ou remember? A. — I don’t remember.

Q. (By Mr. Thompson. ) — Whether or not 3-ou heard Judge 
Day say in substance to'Mr. Proctor that he wasn’t acting —
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The C h a ir m a n . Let her te s tify .
Q. (By Mr. T h om pson . ) — Were you present when Judge Day 

and Mr. Proctor were present? A .— Yes, sir.
Q. — How many times were you present? A .— Two or three 

times.
Q. — When Col. Proctor was there? A. — Yes, sir.
Q- — Was there, or not, conversation in your presence between 

Col. Proctor and J  udge Day ? A. — I cannot remember exactly 
about that.

Q .— Don’t remember whether Col. Proctor took any part in the 
conversation or not? A. — Yes: they were all talking.

Q. — Now, what I wish to ask you is, whether or not you heard 
Judge Day say to —

The C h a ir m a n . I do not think you have reached the point yet.
Q. (By Mr. T h om pson . ) — Do you remember any conversations 

while Col. Proctor was present? A. — I recollect that he told them 
they7 must get counsel.

Q. — And that was when Col. Proctor was present? A. — Yes, 
sir.

Q. — Now, whether or not you heard Judge Day say7, in substance, 
to Col. Proctor, “ I am not couusel for these parties: I am only 
acting for the protection of the widow and orphans, as I always do 
when they7 haven’t any7 counsel,” in substance that? A. — Yes: I 
heard him say7 it.

Q. (By the Ch a ir m a n . ) — State what you heard him say. A . —• 
I heard him say that he did that for them ; that he would do it for any7 
one, for widows and orphans that didn’t have counsel.

Q. — That is the substance of what he said? A . — Yes, sir.
Re-cross Examination.

Q. (By Mr. H a rr im a n .)  — You testified in Judge Day7’s favor last 
year? A. — I did : yes, sir.

Q. — You profess a good deal of friendship for him in these mat
ters? A. — I do not feel that I am biassed in any way.

Q. — You express a very friendly feeling for him in this matter? 
A . — I do.

Q. — And you made the statement last year to various parties that 
you wasn’t going to say7 any7 thing to hurt Judge Day? A. — I don’t 
remember ever saying any thing about Judge Day.

Q. ■—-You made the statement that y7ou never saw any one faint, 
didn’t you? A . — I never saw any one faint.

Q .— Wasn’t you present when Mrs. Clarissa Nickerson fainted? 
A. — No, sir.

Q. — How many years have you had an office in that court? A. —
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Ten years, — ten years this March up to last October ; that is, up to 
the sixth day of this March.

Q- — You and Mr. Thacher were very intimate together? A . — 
No more than that he used to assist me in my work: that was all.

Q• — And you sat at the same desk with him, side by side ? A. —- 
Yes, sir.

Q■ — And when he left the office as register, and Mr. Lothrop 
came, then you took another room ? A. ■—Yes, sir.

Q■ — Now, while you were there, attending to your work, did you 
have anj'particular interest in this Goodspeed matter? A. — I could 
not help but hear what was going on there.

Q. — Did you stop your work to listen to what was going on? A. 
— I don’t know as I did. I t was close by me.

Q. — Did you stop your work to listen, I ask? A. — No, sir.
Q. — Can you usually hear and remember ever}' thing going on in 

the office while attending your work? A . —  Some things I can.
Q. — What do you mean by “ some things” ? A . — Why, any 

thing that happens to strike me I remember : I can’t help it no more 
than any thing else.

Q. ■— Had any conversation with any one with regard to what you 
testified to to-day? A. — No, sir.

Q. — No one spoke to you about it? A. — No, sir.
Q. — Not even Mr. Burdett? A. — What I said to Mr. Burdett 

was very slight, very little.
Q. — Judge Day never speak to you about it? A. — I never saw 

him but a moment.
Q. —  I mean previously, not to-day, as to any thing that took 

place in the Goodspeed matter? A. — He asked me if I remembered 
any thing about it.

Q. — When was that? A . ■— A little while ago.
Q. (By the Ch a ir m a n . ) — Did he ask you if you remembered say

ing these things that have been asked you? A. — No, sir, he didn’t.
Q. (By Mr. H a rr im a n .)  — What was your business in the probate 

office with Thacher? — you had no particular business there except
ing exchanging work with him, had you? A. — No, sir: he allowed 
me to sit in the office at work there —

Q. — Your business was indexing? A. — Yes, sir.
Q._And you helped him in the probate business, and he helped

you on the indexes? A .— Yes, sir.
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JOSIAH B. WHITMAN. Sworn.
Direct Examination by Mr. B d rd ett .

Q. — Your full name? A. —  Josiah B. Whitman.
Q.-—Where do you reside? A. — West Barnstable.
Q. — Were you the guardian of George M. Goodspeed ? A. — No, 

sir.
Q. -— Of Charles ? A . — Charles F. Goodspeed.
Q. — And how long ago were you his guardian? A. -— From Dec. 

9, 1879, until Jan. 3, present year.
Q. — Were you present at the court-house in Barnstable at any

time or times when there was a discussion b}- parties interested in 
the Goodspeed matter with one Proctor? A . —I was, sir, but not 
always.

Q. — How many times? A. — I can’t tell you the number.
Q. — More than once? A. — Yes, sir.
Q. — Was there any thing said there, to j-our recollection, in rela

tion to counsel for any parties? and, if so, what? A. — Yes, sir: I 
heard Judge Day several times tell us we had better obtain counsel; 
and finally he told us we must obtain counsel, as the things were 
becoming annoying to him.

Q. — Do you remember his saying anj- thing to Col. Proctor, or 
Proctor to him, about this subject? A . — Yes, sir.

Q. — What was it? A .-—-I heard Mr. Proctor ask him if he was 
counsel for the Goodspeeds. He said, very emphatically, “ No: I 
am here to look after the interests of the widow and orphans, and 
I  will do so so long as God gives me breath.” Those were his words, 
as I  remember.

Q. — Did you employ Judge Day as counsel in any way on this 
case? A. — Never, sir.

Q. — Pay him an}- money as such? A. — Never, sir.
Cross-Examination.

Q. (By Mr. Harkiman. ) — How long was this controversy going 
on with Col. Proctor over the sale of this property? A. — This con
troversy was going on from June 30 up towards the last of the sum
mer. I  cannot exactly remember.

Q. — Who did you employ as counsel to look after the interest of 
your ward? A . — Never employed any one, sir.

Q. — Did you have counsel from any other parties, or advice in 
relation to the matters with Col. Proctor, except what Judge Day 
gave you with the others? A . — I had none, sir.

Q. — But Judge Day did advise you more or less as to what to do
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in the matter, didn’t he? A .— No, sir: I don’t remember that he 
ever advised me on the subject.

Q■ — What were you there for, in the office of the judge? A .—■ 
To try to bring Col. Proctor to terms.

Q- •—And you conferred with Judge Day? A. — No, sir.
Q-— What did you meet at the probate office for, unless Judge 

Day had something to do with the matter? A. — I don’t know.
Q. — But 3*011 did meet several times? A. -— Yes : in the presence 

of Judge Day.
Q. — And he gave 3*011 advice as to what to do with Proctor, and 

to tender the deeds? A. — I don’t remember.
Q. — This conversation took place in Judge Day’s presence, didn’t 

it? A . — I don’t know that it always did : I wasn’t always present 
myself.

Q. — At the time 3*011 went to Barnstable, wasn’t 3*011 there in his 
presence? A. — In his presence: 3*es, sir.

Q. — And 3*ou and Proctor and Mrs. Goodspeed live close to each 
other? A .— Yes, sir.

Q. — And, if 3*011 had onl3T wanted to meet for conference between 
3'ourselves, 3*ou could have met there where 3*011 were, and it was four 
miles over to Barnstable? A .— Yes, sir; but we were brought 
down Col. Proctor’s plans.

Q.— Did he notify 3*011 to appear before Judge Da3*? A .—-No, 
sir, not before Judge Da3*. We met after a while; and he wanted 
me to give a warrant3* deed, and I tendered him a guardian’s deed: 
but he would not accept it, and said he wanted a warrant3* deed. 
Finally, he came to me and wanted to get this thing off his hands ; 
and he wanted me to go to Barnstable, and there we fell in with 
Judge Da3*.

Q. — And there 3*011 had your talk? A. — Yes, sir.
Q. — And did he advise you about it? A. — Proctor brought this 

matter up again, and you (Mr. Harriman) came in and tried to per
suade him ; but he wanted to get from us a warranty deed. I referred 
to Judge Day this question, whether we were obliged to give Proctor 
a warranty deed. He says, “ You can give a warranty deed if 3*011 
choose : you are not obliged to.” We chose not to give it.

Q. — Any thing said about the abstract of the title? A. — I don’t 
remember all the conversation, sir.

Q. — Did 3*ou have any thing to do with having the paper drawn? 
A. — I did, sir.

Q. — Whom did you employ to draw the original draught of that 
paper? A. — Judge Day drew the paper.

q ._Did 3'ou employ him? A .— No, sir, I didn’t employ him.
H e  v o lu n tee re d  to  do i t .



294 HEARING — JOSEPH M. DAY. [March,
Q. — Without any requests from anybodj- ? A. — Without any 

request from anybody that I know of.
Q. — Who made the guardian’s deeds? A. — Asa E. Lovell.
Q. — Were there two papers drawn? Wasn’t there one drawn 

before this one, and given up? A. —• Yes, sir.
Q. — Who drew that original paper? A . — Judge Day drew the 

original paper.
Q. — Draw both ? A. — I won’t sajr that he drewT both.
Q. — He drew the original paper? A. — These are copies.
Q. — How many times did you go and see Judge Day? A. — I 

couldn’t tell. I was there, and met him.
Q. — Your ward was a young man capable of attending to busi

ness, except for the fact that he was a minor? A . — He was.
Q. — Bright and intelligent? A. — Yes, sir.
Q. — And he held most of those interviews with Judge Day in 

regard to this matter? A. — Yes, sir.
Q. (By Mr. W a d l e ig h .)  — Mr. Witness, did jrou intend to have 

the Committee understand that you never went down to Judge Day 
to get his advice about these matters ? A. — I never went down 
there.

Q. — You never have ? A. — Not to my knowledge.
Q. (By Mr. C row ley .)  — How did he happen to write the agree

ment? A. — We could not give deeds at that time. Col. Proctor 
wanted to take immediate possession of that farm ; and Judge Day 
says, you can have an agreement drawn up that you will deliver him 
the deed as soon as it goes from the court.

Q. (By Mr. H a rr im a n . ) — Wasn’t it understood between you and 
Judge Day that he would grant license to sell within the agreement 
all this estate? A. — I didn’t say that.

Q. — This agreement was drawn up before any license was 
granted? You hadn’t any license to sell, not until the 10th of 
August, and this was drawn up the 30th of June? A. — The origi
nal was drawn up the 30th of June.

Q. — Yrou hadn’t then made any application for a license, had you? 
A . — I made application about this previous.

Q. — Had you petitioned for a license to sell? A. — Yes, sir.
Q. — Did the original agreement? A. — Yres, sir.
Q. — But the time for agreement on that petition hadn’t come? 

A. — No, sir.
Q. — And that was sold at private sale, was it? A . — Yes, sir.
Q. — To Col. Proctor? A. — Yes, sir.
Q. —. And previous to that time you had Judge Day draw off this 

agreement? A .— Yes, sir.
Q. (By Mr. C r o w ley . ) — Paid him for it? A .— No, sir, I 

never paid him.
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Q. (By Mr. H a r r ijia n .)  — Have you settled your final account? 

A. — It is in the court now.
Q- — Ever been allowed by the court? A. — No, sir, it has not.
Q. (By Mr. C row ley . ) — Do you know that anybody ever paid 

him for drawing that up? A .— No, sir. He said his hand isn’t 
legible ; and, says he, “ You will have to get Mr. Thacher to make 
copies, each of you, Col. Proctor and Mrs. Goodspeed; and,” he 
says, “ I make no charge of this myself. You will have to pay 
Mr. Thacher.” I  paid him my part of it. He made no charge for 
that agreement or record.Q.  (By the C h a ir m a n . ) — Have you paid other bills against the 
estate of .your ward? A. — I paid the bills for my ward.

Q. — Has he paid any? A .— I don’t think he has, sir. I pre
sume I ought to have known it, if he had.

Q. (By Mr. H a r r ijia n .)  — Did he have any money to pa}' Judge 
Day? A. — No, sir.

Q. — Did he call upon you ? A. — Never.
Q. ■— What bills have you paid? A .— I paid Charles Thacher’s 

bill for making these copies, and Lovell’s for making the deeds ; and 
I paid his tax-bill at Hyde Park, and some other little bills, I don’t 
remember now.Q.  (By Mr. T h a y e r .)  — Did you pay Lovell for making a deed 
of the same property described in that agreement? A. — Yes, sir.

Q. — Judge Day didn’t make it? A. — No, sir.
Q. — Have you filed your account? A. — I haven’t filed it. I 

have it at home.
Q. — Have you ever charged the estate as guardian for any money 

paid Judge Day? A. — No, sir : not a dollar, not a cent.
Q. — Has he ever presented any bill to you? A .— No, sir: he 

never asked me for a fee.
Q.— You say you paid your share to the register for the three 

copies. How much did you pay? A. — I paid one dollar to Charles 
Thacher on account of Charles F. Goodspeed.

Q. (By Mr. H a r r ijia n .)  — Was Mr. Goodspeed there at the time 
you paid it? A. — I think he was: I wouldn’t be sure, but I think 
he paid his mother’s at the same time.

Q. — Then, he was acting as agent for his mother?
Mr. T h o m pso n . He sa id  what he d id .
Mr. H a r r im a n . I don’t know that he did.
Q. (By Mr. B u rd ett .)  — Mr. Whitman, do you know the state of 

health of M'rs. Goodspeed at the present time? A. — Yes, sir, I do : 
it is not very good. She is a frail, nervous sort of woman.

A d jo u rn e d  until 10 a .m ., Wednesday, March 15.
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NINTH HEARING.
R o o m  10, March 15, 1882.

T h e  Committee resumed the investigation at 10.20 a .m ., Senator 
Jennings in the chair.

Following are extracts from the testimony submitted in the inves
tigation of 1881, offered now by counsel for the remonstrants, and 
agreed upon as part of the case in the present investigation.

PRINCE S. CROWELL.
[Testimony taken in 1881.]

Direct Examination by Mr. G o o c h .
Q. — Your full name? A. ■— Prince S. Crowell.
Q. — Where do you reside ? A . —• At Dennis.
Q. — Are you a native of Dennis? A. — Yes, sir.
Q. ■— You have resided there during your lifetime ? A. — Yes, sir : 

all my life.
Q. — Do .you know Judge Day, Mr. Crowell? A. — I do.
Q.—-How long have you known him? A . — Ever since he has 

been judge, and before. I could not remember exactly the number 
of years, but more than twenty years.

Q. — Have you had occasion to transact business in the probate 
court during the time that he has been judge? A. — I have.

Q. — To what extent, as nearly as you can state, sir? A . — Well, 
I  was executor of my brother-in-law’s estate,.— a sort of trustee and 
guardian for the children, who were all minors. The will was proved 
when the judge was register: I think in 1857. I think the first 
return, or the second return, I made of the accounts, was in 1858 : I 
do not remember distinctl}'. I t ran along, and I made return about 
every year for ten years. There was a good deal of property and 
minor children to look after ; that is, as far as that is concerned. 
Then I was executor of my father’s estate, executor of my father-in- 
law’s estate, and one of the executors of the estate of Levi Ilallett. 
That was the last one. He has been dead about seven years. Prob
ably the accounts were rendered about five years ago, — the last 
accounts. That is the extent of my business so far as probate is 
concerned.
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Q- ■— And have you known and seen Judge Day otherwise, outside 

of the probate court? A. — Oh, I have frequently !
Q. — Now, will you state, Mr. Crowell, so far as you have seen, 

what his conduct and manners have been towards persons who were 
prosecuting business in the probate court? A . — Well, I never saw 
any thing that appeared to me to be out of shape, or rude. Some
times, of course, he has a way of his own, the same as most every 
one has ; but I never saw any thing rude in him. He attended to 
his business, I should say, in a business-like way.

Q. — What is Judge Day’s usual mode of treating people? Does 
he treat them kindly or unkindly? A . — Well, I have never seen 
any thing but what was perfectly kind.

Q.— Now, Mr. Crowell, can you tell us how frequently you have 
seen Judge Day', during these twenty years, up to the present time? 
A. — Oh, I could no t! Of course I do not go to Barnstable unless 
I  have some business. Not very often; sometimes at court there, 
in the Superior Court, and so forth. I have met him down at 
Harwich. I used to be in the bank there quite frequently. I don’t 
think the judge was ever at my house. I have met him in that re
gion. I built ships there at one tim e: he was down there at that 
time. I have met him here in the State House.

Q. — You have met him in Boston frequently? A. — Yes, sir.
Q — Now, at any time, under any circumstances, have you ever 

seen Judge Day, when, in your opinion, he was at all under the in
fluence of any intoxicating liquor? A. — 1 have never observed any 
thing. Cross-Examination by Mr. K ing.

Q. — Mr. Crowell, you are a man of pretty large wealth, I believe? 
[After a pause,] What do you answer to that question? A. — That 
is an indefinite term.

Q. — l ask you if you are not understood to be, down there in 
Barnstable County, a rich man? A .— Well, I don’t know whether 
I am or not.

Q. — Well, come to another matter which perhaps you won’t be so 
delicate about, — whether you are not taxed about as largely as any
body in the county of Barnstable? A .— Well, I don’t know about 
that, so far as Barnstable County is concerned ; so far as Dennis is 
concerned, I  am.

Q. — And you usually get treated pretty well at probate court? 
A. — Well, generally.

Q. — Now I wish you would tell the Committee, with a little more 
particularity, what this way is which Judge Day has of his own, 
which you speak about. A . — Well, I remember one circumstance, 
the will of Nathan Foster, one I was executor of. He called the
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witnesses to the will, and one of them objected, made an objection. 
He took the usual form. lie  had signed, the old gentleman. He 
asked him if that was his last will and testament, — the usual form, 
I  cannot give the words, — and he objected. Then the judge said, 
“ That is your signature? ” — “ Yes, sir.” — How came you to sign 
i t? ” — “ Well, I was asked to .” Said he, “ What did he say to 
you?” — “ Well,” said he, “ I want you to witness an instrument.” 
And various questions of that sort in a business-like shape. Some 
people might say that was rude.

Q. — Some people might say that was rude? A . — Some might: 
yes, sir.

Q. — How long ago was that? A. — Well, that was— I think it 
was about seventeen or eighteen years ago.

Q. — Seventeen or eighteen yrears ago he treated that man so that 
it has made an impression upon your mind ever since. Now, will 
you be kind enough to mention another case that will illustrate that 
way Judge Day7 has of his own? A. — I do not remember any thing 
that I took any notice of.

Q.— Now, will you state to the Committee what this way is that 
he has of his own, that you speak of? A .— Well, I have not got 
the power of language to describe ; and I am not an artist.

Q. — Well, whether it is not a manner, which, to use your own 
words, some people would consider rough? A. •—They might, under 
certain circumstances, if they did not take particular notice of i t ; 
but I think it was more regular, business-like way7.

Mr. K in g . I guess that is all.
Q .  (By7 Mr. G o o c h . )  — Well, Mr. Crowell, the judge had asked a 

series of questions, had he? A . — Yes, sir.
Q. — And he wanted the man to state distinctly7 whether he under- 

derstood, when he signed that instrument, that he was signing a will? 
A . — That is what he wanted.

JOSEPH K. BAKER.
[Testimony taken in 1881.] •

Direct Examination by Mr. G ooch.
Q. — Mr. Baker, your full name? A. -—Joseph K. Baker.
Q. — Where do you reside, Mr. Baker? A . — In the town of 

Dennis.
Q. — How long have you resided there ? A. — About fifty-three 

years.
Q. — I mean to say7, that has been your place of residence? A. — 

Yes, sir: I was born there.
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Q- — You have represented your town in the Legislature? A . — I 

have tried to. I have endeavored to.
Q. — And 3'ou have represented the senatorial district in the Senate 

how many terms ? A. — Two in each.
Q■ — Have you been a member of the Governor’s Council? A .— 

Yes, sir.
Q■ — For how long a time, sir? A. — Four years.
Q• — Do you know Judge Daj’ ? A. —■ I do.
Q- — How long have you known Judge Day? A .— I should think 

twenty-five years at least.
Q. —-And will you state to what extent you have known him? A. 

— Well, I have had business before his court — probate court — a 
number of times, and have been there quite frequently in the court at 
different times. I have had him employed as counsel for parties I 
represented, and interests I represented, and also against m e; and 
have known him- in court at all times.

Q. — During this period have you met him frequently every year ? 
A. —Quite so.

Q. — So far as you have observed, what has been his mode of treat
ment of the parties who are in his court transacting business? A . — 
Well, as far as I am concerned myself, I have alwajrs been treated 
with the utmost courtesy and kindness.

Q. — How was it in other cases? A . — I have seen nothing dif
ferent from it in other cases.

Q. — Have other people been treated just the same as you have, so 
far as your observation goes? A. — In my presence ; that is, as far 
as I know.

Q. — Have you ever, during all the time that you have known 
Judge Day, seen him when you supposed him to be, in the slightest 
degree, under the influence of intoxicating liquor? A . — I never 
have.

Q. — And in his intercourse with people generally, so far as you 
have observed, is he kindly? A. — Very kindly, as far as my experi
ence goes.

Q. — And your observation? A. — And my observation.
Q, — You are one of the remonstrants in this case? A. — I am.
Q._Will you state the extent of your business? 1 am told that I

did not ask you particularly in relation to that. A . — Well, sir, I 
could not tell at this time. I should judge I had settled a dozen 
estates at least as administrator, and been there frequently as witness 
to a will, which L have been for other people.

_That is, you have settled not less than a dozen estates, and
attended all the courts necessary to settle these cases, and have fre
quently been there as witness in other cases? A. — Yes, sir.
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Cross-Examination by Mr. K in g .
Q. — You have been treated very well, Mr. Baker, I understand? 

A. — Yes, sir.
Q. — And you never have seen any instance of any unpleasant 

treatment, by the judge, of anybody ? A. — None that I  remember 
of.

Q. — In all these years ? A. — In all these years.
Q. — And you would state to the Committee that he was a man of 

entire courtesy to people doing business in his court? A . —-As far 
as my observation goes.

Q. ■— Never any roughness in his manner whatever ? A. — Nothing 
that I  consider roughness of manner.

Q .— Wouldn’t you think that he was a little more gentlemanly 
and courteous than judges usually are? A. —-No, sir.

Q. — Fully up to the standard, however? A. — Very kind; as 
much so as the average of judges.

Mr. K ing. That is all.

EDWARD E. CROWELL.
[Testimony taken in 1881.]

Direct Examination by Mr. G o o c h .
Q. — What is your full name ? A . — Edward Everett Crowell.
Q. —  You reside where ? A. — In Dennis.
Q. — How long have j7ou resided there ? Have you resided there 

all your life ? A . — About.
Q. -— Do }7ou know Judge Day ? A. — I  do.
Q. — How long have you known him? A . — Twenty or twenty- 

five years.
Q. — Have you had occasion to transact business in his court ? 

A . ■—I have.
Q. ■— To what extent ? A . — I have had a number of estates — ten 

or fifteen — to settle : I cannot tell exactly.
Q. — And have you been in court at other times as a witness? A. 

— I have.
Q. — In cases where you were not settling the estate yourself? 

A . — Yes, sir.
Q. — Will j'ou state to the Committee what was his manner of 

treatment of parties doing business in his court, so far as you have 
observed? A . — I think he is a very square man, decided, as far as 
as I  know. When he saj's thus and so, he means it. He always 
treated me well, as far as I know. He always treated me verj7 pleas
antly, as far as anj7 business I have had.
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Q■ — Well, how about his treatment of other people, so far as j'ou 

have observed? A . — Nothing has come to my notice particularly 
that I wish to mention, that I know, that I could speak for or against. 
I know that he is decided. When he says a thing, he means it.

Q. — That is, when he decides a case, he decides it promptly? 
A .— Yes, sir, very, indeed.

Q.— Now, Mr. Crowell, at any time, under any circumstances, 
have you ever seen Judge Day treat a party rudely? A. — I do not 
think I have : no, sir.

Q. — Have you ever at anytime seen Judge Day when you sup
posed him to be at all under the influence of intoxicating liquor? 
A. — No, sir.

Q. —-How man}' times have }'ou met Judge Day? Are you in the 
habit of meeting him, except in probate court? A. — Yes, sir.

Q. — How frequently? A. — Well, occasionally at Boston, and 
while going and coming ; at different times in the court-house, and on 
different occasions.

Mr. Gooch. That is all.
Cross-Examination by Mr. K in g .

Q. — You have been one of Judge Day’s clients, have you? A. — 
Well, I don’t know but I have. Not frequently, though.

Q. — You carry things to him occasionally? A. — Not that I 
know of, any particular case. I have usually had other counsel to 
examine.

Q.— Well, you have had sufficient experience in settling estates to 
go there with your papers in correct form, I  suppose? A . — Some
times he has said they were not correct.

Q. — Well, how was it generally? A . —-Generally I have tried to 
have them correct.

Q. — And generally were treated well by the judge, were you? 
A .— Well, when the}' were not so, he has told me.

Q.— Well, now let me ask }Tou in all fairness what the general 
manner of the judge is to the parties in court? I ask you particu
larly with reference to old people who come there, unfamiliar with the 
business of probate court, whether or not he is not abrupt and rough 
with them ? A . — I have never really been there to see any thing of 
the kind. That is, he gives a square answer,— I know that, — and, 
as a general thing, is decided. He is decided in his answers.

Q. — But never abrupt? A. — Well, not that I should call abrupt. 
He might speak a little square sometimes.

Q. — Some people would call it abrupt, wouldn’t they ? A .— They 
might.

q . _You live at quite a distance from Barnstable? A. — Yes,
sir.
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Q■ — So that you are not in the habit of seeing Judge Day, except 

when 3tou are there upon business? A. — Not often, unless I am over 
there.

Mr. K in g . That is all.

WILLIAM IIEWINS.
[Testimony taken in 1881.]

Direct Examination by Mr. Gooch.
Q. — Your full name ? A. — William Hewins.
Q. — You reside where? A .— At Falmouth.
Q. — That has always been your place of residence? A. — It has 

for the last thirty odd years.
Q. — Have you been one of the county commissioners of Barn

stable County? A .— Yes, sir.
Q. — How many years ? A. — Three .years.
Q. — How long have you known Judge Day? A .— Well, I 

should think ever since he has been in Barnstable. I have been 
more particularly acquainted with him for the last thirty years.

Q. — Have you had occasion to see him frequently when he has 
held his court at Falmouth? A . — Yes, sir.

Q .— Will you state what opportunities you have had for seeing 
and knowing Judge Day when the court was held at Falmouth? A.
■—-He held his court at my house, and stopped with me while he was 
there.

Q. — Until how lately? A. ■—-Until perhaps five jmars.
Q. —-He stopped at your house, and boarded at your house? A. 

— Yes, sir.
Q. — How frequently have you had occasion to be in his court? 

A . — Why, always when he had court there, I was in perhaps half 
the time, in and out.

Q. — How frequently were the courts held there ? A. — Once a 
year only.

Q. — Have you had occasion to see him at Barnstable? A. — Yes, 
sir.

Q. — Frequently? A . — Well, considerably so for a number of 
years. For three years I used to see him always when I was there. 
He was counsel for the commissioners part of the time.

Q. — Now, sir, so far as you have observed, what has been his 
treatment of the parties transacting business in his court ? A. — 
Well, I never have seen any thing but what was gentlemanly. I 
never heard any complaint from any one in the court there but what 
they received pleasant treatment and respectful treatment.

Q. — Now, have you at any time, under any circumstances, ever
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seen Judge Day when you supposed him to be in the slightest degree 
under the influence of intoxicating liquors? A .—  I never have. I 
don’t know as I  ever saw him take any liquor but once. I  once saw 
him take a glass of liquor.

Q. — When was it, sir? A. — It was some years ago. I t  was on 
a peculiar occasion. The cars came up from the Cape, and they got 
stuck near Monument or Sandwich; and they were out all night. 
Judge Day was aboard, and Mr. Marston, and quite a number of 
others. They got out at Monument. I was running a stage then, 
and was there over night. They got there about sunrise in the 
morning. They had been out all night without an}7 thing to e a t: 
and it so happened that Mr. Parker, where we stopped, happened to 
have a small amount of whiskey; and we took some all around.

Q. — Then, it is true that sometimes respectable gentlemen on Cape 
Cod take a drink of whiskey? A. — Well, they did on that occasion. 
I think that is the only time that ever I saw him take any thing.

Q. — And he made your house his home when holding court at 
Falmouth? During what period were you county commissioner? 
Give us the date, or as near as you can. Within twenty years? A.
— Yes, sir : just about twenty years ago, while Judge Day was judge 
of probate.

Q.— It was since Judge Day has been judge of probate? A . — 
Yes, sir. Cross-Examination by Mr. K in g .

Q. — Mr. Hewins, since the expiration of your service as county 
commissioner, I take it you have not been to Barnstable a great deal ? 
A . — Not so much, sir, as before.

Q. -— You went out of office as county commissioner about twenty 
years ago. Now, how many courts do you think you have attended 
at Barnstable since that time? A. ■—Oh ! none at Barnstable.

Q. — And they have been held only once a year at Falmouth? A.
— Once a year at Falmouth.

Q. — And I suppose you have not attended all of these? A . — 
Yes, sir.

Q. — All of these? A. — Well, within until perhaps two or three 
years. They have not been held at my house, and I have not at
tended them, although I sometimes have.

Q. — Well, has not there been complaint sometimes of rude treat
ment by the judge in probate court? A. — I never heard of any 
there.

Q. — Where did you hear of any? A . — I never heard any any
where, excepting, since this case has been talked of, I have heard 
people say that was one of the complaints brought against the judge, 
_of treating people rudely. But all that I have heard speak of it in
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our place, or who have attended court there, say they have never 
seen any thing of it.

Q■ — You never heard any thing, before this investigation came up, 
of rudeness at all? A . — No, sir.

Mr. K ing. Never heard a word about his being abrupt or rude? 
That is all.

CHARLES DILLINGHAM.
[Testimony taken in 1881.]

Direct Examination by Mr. G ooch .
Q- — Where do you reside ? A . — At Sandwich.
Q. —A native of Sandwich? A. — I am.
Q■ — Always resided there ? A. — Always.
Q. — How long have you known Judge Day? A. — More than 

twenty years.
Q.— Have you had occasion to transact business in his court? A. 

— Several times, sir.
Q. — How many times, and to what extent, as nearly as you can 

state? A. — I think I  have settled half a dozen estates there.
Q. — Have you also met him frequently at other times and places? 

A . — Yes, quite often on the train and elsewhere.
Q. — Will you state, so far as you know, w’hat his manner of treat

ment is of the parties transacting business in his court? A. — I have 
received nothing but verj  ̂gentlemanly conduct from him, and I have 
never seen any thing else in his court. I have generally attended to 
my own affairs, and let other people attend to theirs.

Q. — But you know of no treatment of any person, so far as your 
observation has gone, that is not gentlemanly? A . — I have never 
seen anj? thing, sir.

Q. — Now, sir, have you at any time, under any circumstances, 
ever seen Judge Day when you supposed him to be in the slightest 
degree under the influence of intoxicating liquors? A. — Never.

Mr. K in g . I th in k  I have  n o th in g  to  a sk  h im .

MILLARD W. NICKERSON. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. Gooch.
Q. — Your full name is Millard W. Nickerson ? A. — Yes, sir.
Q. — Where do you reside? A. — I reside at South Dennis.
Q. — A native of Dennis? A. — Yes, sir,
Q. — Always resided there? A . — Always.
Q. — How long have you knowm Judge Day? A. — Well, I  have



1882.] SENATE — No. 150. 305
known him particularly since he has been judge of probate, and was 
acquainted with him before a number of years.

Q- — Have you had occasion to transact business in his court? 
A. — I have, sir.

Q,•— To what extent? A . — Well, quite largely. I represented 
an estate, where the family was a widow and minor children, for 
twenty years, and have been conversant with the settling of that 
estate.

Q. — Have you had other estates? A. — I have, sir.
Q•— How many, should you think, in all? A . — Well, I  com

menced the administration of this matter forty years ago last month 
by letters of administration upon the estate of Elijah Chase. I have 
had letters of administration, I think, upon the estate of Eleazer 
Nickerson, Isaac Dow’s, and my father’s.

Q. — So that j’ou have had occasion to be very frequently in pro
bate court? A . — I have: yes, sir.

Q.— Now, sir, what has been the treatment of yourself, and the 
other parties transacting business in the probate court, so far as j-ou 
know? A. — Do you mean for all the term of Judge I key ?

Q. — Yes, sir, during Judge Day’s term. A .— Well, nvy inter
course with Judge Day has been that of a practical business man. 
My father died in 1856. I took letters of administration. It was one 
of the common wills giving the property to the widow and a large 
family of ten children, which brought me frequently in contact with 
the court, and in the settlement and administration of the estate with 
Judge Day. My intercourse with him has been pleasant, so far as I 
understand the man.

Q. — So far as you have observed his treatment of other parties in 
his court? A. — I find there is a difference of opinion in regard to 
that.

Q. — I won’t ask you about their feelings, but I ask from your own 
observation? A . — My observation has been that I have not seen 
any thing in the management of Judge Day, in the courts of probate 
where I have attended, that I should call abrupt in any respect.

Q. — Now, how frequently have you seen Judge Day at other 
times? Have you seen him frequently7 on other occasions? A . — 
Quite often.

Q. — Have you at any time, under any circumstances, seen Judge 
Day when you supposed him to be in the slightest degree under the 
influence of intoxicating liquors? A. — Never: I am a total-absti
nence man.

Mr. Gooch. You don’t pretend to be an expert. That is all.
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Cross-Examination by Mr. King.
Q. — Have you ever said that Judge Day7 was not, in your judg

ment, a proper man to be judge of probate? A . — No, sir: I don’t 
think I have said that.

Q. — You don’t remember that? A. — No, sir.
Q. — Let me ask you if you have ever made that remark about 

Judge Day to Eleazer Nickerson in regard to the estate of Seth T. 
Nickerson? A .— Nothing that would ever be detrimental to the 
conduct of Judge Day.

Q. — Let me ask y7ou if you have not said that Judge Day and 
Eleazer Nickerson managed between them to absorb pretty much the 
estate of Seth T. Nickerson? A .-—Oh, no!

Q. — Nothing of that sort? A . — No, sir.
Q. — You never made any complaint about the settlement of that 

estate? A  — I never did, so far as Judge Day' is concerned. No. 
In regard to the administration of the estate, there might be a differ
ence of opinion.

Q. — Let me call yrour attention a little more minutely to that case. 
Do you remember how much there was of the estate? A.-—What 
do you mean ?

Q. — The amount of the inventory? A . — No, sir, I do not. I 
have the figures at home.

Q. — Do you remember about how much was allowed to the admin
istrator? A. — I do, I think.

CHARLES F. SWIFT. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. G ooch .
Q. — You reside at Yarmouthport? A. — I do, sir.
Q. — Do you know Judge Day? A. — Yes, sir, I do.
Q. ■— How many years have you known him ? A. — I should think, 

from twenty-five to thirty years.
Q. — You are a member of the present Legislature? A .— I am, 

sir.
Q. — Have you been a member before ? A . — I have, sir : I was 

a member last year, and a member in 1857 and 1858.
Q. •—Have you ever been register of probate? A. — I have, sir, 

a short time.
Q. — Who was judge at the time you were register of probate? 

A .— Judge Day.
Q. — Have you had occasion to be ip and out of the probate court
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since that time? A. — Yes, sir: quite frequently. I  would drop in 
while the court was progressing.

Q■ -—Now, what has been Judge Day’s manner, and his treatment 
of the parties who have to do business in his court? A . — I have 
never observed any thing objectionable when I  have been there.

Q- — Well, sir, have you ever, at any time, known Judge Day to 
be in the slightest degree under the influence of intoxicating liquors?

A. — I never have, sir.
Q. — During what period did you say you were register? A . — 

About six months in the year 1858, I think.

JOSHUA C. HOWES. Sworn.
[Testimony taken in 1881.]

Direct Examination b y  Mr. Gooch.
Q. — You reside where? A. — In Dennis.
Q. — Do you know Judge Day? A. — I do, sir.
Q. — How long have you known him? A . — More than twenty 

years, — twenty or twenty-five.
Q. — How long have you resided in Dennis? A. — It is my native 

place, and I always resided there.
Q. — Have you held public office? A . — I have.
Q. — What office have jrou held? A. — I am, at the present time, 

president of the Yarmouth bank. In previous years I have held the 
office of assessor, selectman, and overseer of the poor of the town 
of Dennis.

Q. — Have you held any United-States office? A. — I have been 
deputy collector, and had been an assessor of internal revenue.

Q. — Have you been a member of the Senate or House ? A. —Of 
the House, I have.

Q. — And you have known Judge Day twenty years? A .— Yes, 
sir : more than twenty years.

Q.—Have you had business in his court? A .—Yes, sir, I have.
Q. — Frequently? A. — Yes, sir: on an average more than once 

a year for twenty years.
Q. — What has been his treatment of parties transacting business 

in his court, so far as you have observed ? A. — Courteous to me, 
and, so far as I have observed, courteous to all.

Q. — Now, Mr. Howes, have you ever, at any time, seen Judge 
Day when he was in the slightest degree under the influence of in
toxicating liquors ? A . —• Never.

Cross-Examination b y  Mr. King.
q ._How far have you lived from Barnstable? A. — Eight miles.
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GEOEGE H. SNOW. Sworn.
[Testimony taken in 1881.}

Direct Examination by Mr. Gooch.
Q. — You reside where ? A. — Harwich.
Q .— What is jour business? A . — Cashier of the Cape Cod 

National Bank.
Q. — Do you know Judge Day? A .— Yes, sir.
Q. — How long have you known him ? A. — I should think twenty 

years.
Q.—Have you had occasion to transact business in his court? A. 

— Yes, sir. *
Q. — How frequently, sir? A .— Well, I have settled three estates 

since 1864, I think.
Q. — What has been his treatment, so far as you have had oppor

tunity to observe, of parties transacting business in bis court? A. —- 
I t  has always been business-like, so far as I have observed.

Q. — Did you ever see him, under an}' circumstances, treat anybody 
with any discourtesy or rudeness? A. — I never did.

Q. — Have you had occasion to see Judge Day frequently during 
this period of time? A .— Yes, sir, quite often. I come to Boston 
once a week, and he holds court down in our town, and I have occa
sion to see him quite often.

Q. — A large portion of the probate business in your county is 
transacted in your town and vicinity? A .— Well, they hold courts 
there frequently. I don’t know what percentage is done there.

Q.— Now, sir, have you, at any time, under an}' circumstances, 
seen Judge Day when he was in the slightest degree under the influ
ence of intoxicating liquors? A .— No, never.

DANIEL COBB. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. Gooch.
Q. — Where do you reside? A. — In the summer, at Barnstable, 

usually from May to November.
Q. — Do you live near to Judge Day when you are at your home in 

Barnstable? A. — The next house.
Q. — Are you and Judge Day accustomed to be in and out of each 

other’s houses when you reside there? A. — Almost daily.
Q. — So that you have intercourse with him very frequently ? A. — 

Yes, sir : our families associate intimately.
Q. — When residing there, do you usually see him daily? A. — I 

should say every day, when we are both in town.
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Q. — And often several times a day? A. — Yes, sir, often.
Q-—-Now, sir, have you at anytime, under any circumstances, 

seen Judge Day when you supposed him to be in the slightest degree 
under the influence of intoxicating liquors? A .—-1 never have.

SILAS F. SWIFT. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. Gooch.
Q. — Where do you reside? A . —-In the village of West Yar

mouth.
Q. —- Do you hold any public office ? A. — No, sir.
Q• — How long have you resided in Yarmouth? A . — All my life

time.
Q. — Do you know Judge Day ? A. — I  do.
Q■ — How long have you known him? A . — I think about twenty- 

two years.
Q. — Have you had any occasion to transact business in his court? 

A. — I have.
Q.— To what extent? A. — I have settled six estates, five or six,

— six, I think.
Q. — How recently have you transacted business in his court? A.

— Last November.
Q. — So far as your observation has extended, what has been his 

treatment toward parties in his court? A . — Very gentlemanly, so 
far as I could see.

Q. — Have you had occasion to meet Judge I)a}’ frequently? A.
— Not very.

Q. — To what extent ? Howr often have you seen him during this 
time? A. — T could not say. For the last five years I have occa
sionally met him on the train.

Q. — Do you see him every time he attends court in Falmouth? 
A. — Yes : I have for the last ten years, more than half the time.

Q. •— Have you at any time, or under any circumstances, seen him 
when he was in the slightest degree under the influence of intoxicating 
liquors ? A. — Never.

AMBROSE N. DONE. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. Gooch.
Q. — Where do you reside? A. — Harwichport.
Q. — In business? A. — Yes, sir.
Q. — What business ? A. — Merchant.
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Q. — Do you know Judge Day? A . — Yes, sir.
Q. — How long have you known him ? A. — Some twelve to fifteen 

years.
Q. — Have you transacted business in his court? A . — I have.
Q. — To what extent? A . — I have settled one estate.
Q. — Have you had occasion to be in his court except on business 

in connection with that estate? A . — I believe I have.
Q. — So far as j'ou have observed, what has been the treatment of 

parties in his court? A. — He has dealt with them in a prompt and 
business-like manner.

Q. — Have you ever seen him treat any witness with any discour
tesy ? A . — Never.

Q. — Or any party ? A. — No, sir.
Q. — Have you had occasion to see Judge Day from time to time 

during these twelve years you have known him? A. ■—-I have, sir.
Q. — How frequently ? A . — Perhaps five or six times a year.
Q. — Have you ever seen him at any time, or under any circum

stances, under the influence of intoxicating liquors? A. — Never.

SIMEON ATWOOD. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. Gooch.
Q. — Where do you reside A. —■ Wellfleet.
Q.— What is your present business? A . — Deputy collector of 

customs.
Q.— How long have you been deputy collector? A. — Eighteen 

or nineteen years.
Q. — Do you know Judge Day? A . — Very well.
Q. — How long have you known him ? A. — Twenty-five years.
Q. — Had occasion to transact business in his court? A. — Well, 

almost every court in Wellfleet for seventeen or eighteen years.
Q. — What has been his treatment of parties transacting business 

in his court, so far as you have observed? A. — Courteous, so far 
as I have known.

Q. — How frequently have you met Judge Day except at court? 
A. — Very frequently.

Q. — Have you at an}' time, or under any circumstances, seen him 
in the slightest degree under the influence of intoxicating liquors? 
A. — Not at all.

Cross-Examination by M r .  K i n g .
Q. — Was there a case in the probate court, some time last fall, in 

which Paul Knowles was concerned?
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Q. ■— And you were present at court? A . — I was.
Q. — What was the conduct of the judge in that case? A. — Very 

proper, I thought.
Q. — Was there any rudeness exhibited to anybody? A .-—No, 

sir.
Q. — Haven’t you stated that there was? A. -—'No, sir.
Q. ■—Never have? A. — No, sir.

DR. SAMUEL H. GOULD. Sworn.
[Testimony taken in 1881.J

Direct Examination by Mr. G ooch .
Q. — You reside in Brewster? A. — Yes, sir.
Q. — How long have you known Judge Da}-? A. — Since he came 

into the county, I should think twenty-two or three or four years, —• 
somewheres along there.

Q. — Had occasion to transact business in his court? A. — I 
have, somewhat.

Q. — Was the probate court at one time held at Brewster? A. — 
It was, and I  was generally out and in.

Q. — What was his treatment, so far as you have observed, of par
ties transacting business in the court? A. — Courteous, in all cases, 
in court and out.

Q. — Have you had occasion to see Judge Day at other times ex
cept in attendance at the court? A. — Generally I have met him 
going to and from Boston on the train.

Q. — Have you at any time, or under any circumstances, seen him 
when he was in the slightest degree under the influence of intoxicat
ing liquor? A. — Never.

Q. — Have you any knowledge of an insane person by the name of 
Deborah C. Paddock? A. — I have. I was her family physician.

Q. —-Were you ever at Barnstable when Miss Mary Paddock was 
there before Judge Day. A . — I was there. What I knew of the 
cae I knew from hearsay. She went there to see J udge Day, to get 
some papers, and Judge Day —

Mr. King. One moment.
The C h a ir m a n . What you heard is not competent.
Q. (By Mr. G o o c h . ) — Did you see Miss Paddock? A .— Yes, 

sir. I went there for that purpose.
Q. — Well, what occurred ? A. — She went to get the papers, and 

she was to go to the hospital the next day. She came back, and I 
called to see her ; and she failed to get the papers. I suppose —

Mr. King objected.
The C h a ir m a n . What she said is all you are asked to state. 

What you know of your own knowledge, and what she said.
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Q. (By Mr. G ooch .)  — She had failed to get the papers? A . — 

Yes, and was angry on account of it.
Q. — You sajr she was angry because she didn’t get the papers 

from the judge? A. — She was.
Cross-Examination by Mr. King.

Q. — Did she state to you that she was rudely treated by the judge ? 
A . — She did.

Q. ■— Now let me ask you a question broadly, and I wish you to be 
a little deliberate in answering i t : whether you remember what you 
said to her about the treatment she received from the judge? A . — 
I don’t recollect further than I recollect perfectly well saying that the 
judge had been in the habit of committing persons under those cir
cumstances.

Q. — You anticipated, that, when she went there with the papers, 
she would get an order for committal? A. — I anticipated it.

Q. — You were disappointed that she didn’t get them? A. — I 
should liite to explain why.

Q. — Answer my question : j'ou will have a chance to explain why. 
Now I want you to reflect upon this question, and answer it care
fully : whether you didn’t say’ to Miss Paddock that Day’s not giving 
her the papers in that case came from his pure cussedness? A .—  I 
don’t recollect ant’ thing of that kind. That is an expression I think 
I am not in the habit of making; but I don’t remember it.

Q. — You don’t remember whether you said it or not? A. — No, 
sir.

Q. — Let me ask about something of a more recent date : whether 
you didn’t say, within a month, that Judge Day was not a proper 
man for judge of probate? A. — 1 never said it; never said it. I 
believe my head is level, and I never said it.

Q. — You are not certain about it? A. — I have no remembrance 
of it. I generally have a level head. I have no remembrance of it.

Q. — That is the way you put it? A. — I never said it.
Q. —■ Which way- will you put it? A. — I say I don’t remember 

it, and I am absolutely certain I didn’t say' it.
Q. — Let me go back to the other transaction. Are you absolutely 

certain you didn’t say that this woman’s not getting the papers was 
on account of Day’s pure cussedness? A . — I don’t remember it. 
And now let me state —

Q. — Never mind. You were indignant about it at the time? 
A .— Yes, sir.

Q. — And you were in such a state of indignation you were liable 
to use that expression about “ pure cussedness ” ? A. — If I was 
ever in the habit of using it, it would be the proper time. [Laughter.]
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Mr. K in g . That is all.
W it n e ss . N ow, I would 'like to explain the reason 1 felt so indig

nant. I went to Taunton to get the lady into the hospital without 
having a hearing and without having her summoned by force. I went 
there, and saw the officers.

Q. (Bjr Mr. Gooch.) — Is that your signature? [Handing a paper 
to witness.] A. — I think it might be.

Q-— Now, doctor, did jtou subsequently ascertain that you were 
under a misapprehension at the time you used the expression in con
versation with Miss Paddock ?

W itn ess . I was, and ascertained it the next day.
REV. W. S. WALKER. Sworn.

[Testimony taken in 1881.]
Direct Examination by Mr. Gooch.

Q. -— Where do j'ou reside ? A. — Barnstable.
Q. -—How long have jtou resided there? A. Since June, 1878.
Q. — Are you a clergj'man of one of the parishes ? A. — Yes, sir.
Q. — What parish? A. — The Baptist.
Q. — How long have you known Judge Day, Mr. Walker? A . — 

Something more than two years.
Q. — And during that time how frequently have you seen him? 

A. — Since June, 1879, I have seen him quite often. I live at the 
next house from him on the west.

Q. — And j'ou see the judge daily* when j-ou and he are at home? 
A .— I think not as often as that: sometimes, perhaps, two or three 
times a dajy and sometimes it will be two or three days before I see 
him.

Q. — You meet as neighbors meet? A. — Yes, sir.
Q. — How far is your house from his? A. — Perhaps five hundred 

feet.
Q.— Now, sir, during the time j'ou have known Judge Day, have 

you ever, at any time or under any circumstances, seen him when he 
was in the slightest degree under the influence of intoxicating liquors? 
A. — No, sir.

Q. (By Mr. K in g .)  — You were asked that question before you 
were summoned here? A. — I was.

WARREN ROGERS. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. G ooch, 
q . _Where do you reside ? A. — Chatham.
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Q .— How long have you known Judge Da}'? A . — 1 have been 

acquainted with him in the probate court ever since he took his seat.
Q. — Have you had occasion to transact business in his court? 

A. — I have.
Q. — To what extent? A. — I have had business there more or 

less in small estates ever since he has been judge of probate, — a 
number of times every year.

Q. — So far as you have observed, what has been his treatment of 
parties transacting business in his court? A. — He has treated 
parties, so far as I know, where I have assisted and had business 
done, very kindly.

Q. — And other parties doing business in the court? A . — Yes, 
sir.

Q. — You say his treatment has been kind to other parties ? A.
— The parties I have assisted.

Q. — And all other parties you have seen? A . — Yes, sir, and 
myself.

Q. — How often have you had occasion to see the judge during this 
time? frequently? A. — Yes, sir. I used to go to court years ago,
— every court. This year I haven’t been so much.

Q. — Have you at any time, under any circumstances, seen Judge 
Day when you supposed him to be under the influence of intoxicating 
liquor? A . — No, sir.

Cross-Examination by Mr. K in g .
Q. — When were you summoned to attend here? A . — Last Sat

urday.
Q. — Previous to your summons did you have any conversation 

with anybody about your testimony? A. — No, sir.
Q. — Nobody said any thing about it? A. — Not a word.
Q. — Have you had any conference since you were summoned about 

your testimony here? A. — No, sir.
Q. — Have you talked with anybody about it? A . — No, sir.
Q. — Not a soul? A.-—No, sir. I never committed myself to 

anybody on that point.

NATHAN D. FREEMAN. Sworn.
[Testimony taken in 18S1.J

Direct Examination by Mr. Gooch.
Q. — Where do you reside ? A. — Provincctown.
Q. — Are you one of the county commissioners in that county? 

A . — 1 am so understood, I believe.
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Q- — IIow long have you known Judge Day? A . — Well, perhaps 

for twenty years.
Q. — Have you had occasion to transact business in his court? 

A. — I have had some business in the court: not extensive, however.
Q■ — To what extent, as near as 3 0 U can recollect? A. — Perhaps 

four or five cases.
Q■ — You usually see Judge Day when he is in Provincetown? 

A .— Usually, yes, sir, when I am at home.
Q■ — So far as 3 011 have had occasion to observe, what is his treat

ment of parties in his court? A. — I have never seen any thing 
wrong, in m3' opinion, in regard to the treatment of parties.

Q- — Have you ever seen Judge Da3', at any time, or under any 
circumstances, when 3-ou thought him under the influence of intoxi
cating liquor? A. — I never have.Q. (B3' Mr. K in g .)  — You live how man3' miles from Barnstable? 
A. — Fift3', I believe the3' call it.

Q. (IN Mr. Gooch.) — You are one of the count3' commissioners? 
A. — Yes, sir.

Q. — And go to Barnstable? A. — Yes, sir.
Q■ — And see Judge Da3' when he holds court there? A .— Yes, 

sir.

JOHN D. HILLIARD. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. Gooch.
Q. — Where do 3011 reside ? A . — Provincetown.
Q. — What is 3'our business? A . — Merchant.
Q. — Do 3'ou know Judge Da3- ? A. — I do.
Q. — How long have 3'ou known him? A. — The last ten years.
Q. — Had any occasion to transact business in his court ? A. —• 

1  have.
Q — To what extent ? A. — A few cases.
Q. — So far as you know, and had occasion to observe, what is his 

treatment of parties doing business in his court? A . — In a busi
ness-like way.

Q. — What do 3'ou mean by- a business-like way? A. — Prompt^' 
and expeditious^’.

Q. — How about his treatment of them, as to being courteous or 
otherwise? A . — I never saw an3' tiling other than gentlemanly 
treatment.

Q. — How frequent^* have you seen Judge Da3-? A .— Not very 
often. Usually twice a 3Tear when the court sits in our place., and 
occasionally on the trains.
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CHARLES G. DAVIS. Sworn.
[T e stim o n y  tak en in 1881.]

Direct Examination by Mr. B u r d e t t .
Q. — Your full name is Charles G. Davis, is it not? A. — Yes, 

sir.
Q. — And you reside in Plymouth? A. — I do.
Q. — And are you judge of the district court for that district? A. 

— I am judge of a district court in that county.
Q. — How long have you occupied that position? A. — Since 

1874.
Q. — How long have you known Judge Day? A. — I have known 

him ever since the period just after he came to Boston to practise 
here, — about thirty years, I suppose.

Q. — Have you known him well during that period? A. — Yes, 
sir. I have not been intimate with him, but I have been what }-ou 
might call a frequent acquaintance.

Q. — Have you met him often during that time? A. — I have met 
him on the average once a fortnight, I should think, except during 
the war.

Q. — Have you ever seen him, Mr. Davis, under an}' circumstances 
or at any time, under the influence of, or affected by, intoxicating 
liquors? A . — I never have.

Q. — Have you met him socially during these thirty years? A. — 
Very often.

Q. — In what way? A . — Well, during the last thirty or twenty- 
eight years, — I could not fix the exact date,— we were what \yere 
called Free-Soilers originally in 1848 or 1849. I do not know exactly 
what year he came to Boston ; but since that time I have dined with 
him Saturdays at Parker’s.

Q. — How many times should you think? A . — I should think on 
an average, except during the war, twenty or twenty-five times a 
year, — perhaps two or three hundred times.

Q.— Now, has wine been provided at those dinners? A . — For 
those that chose to call for it.

Q. — Do you recollect that Judge Da}' has called for or used 
iiquor at any of those dinners? A. — I could not sa}' that I ever 
saw him drink an}' liquor in my life. He might have done it, but 
not under any circumstances that would call it to my attention from 
the results, or any thing that was said in conversation.

Q .— Well, as I understand, you have never seen him take, or be 
affected by, liquor? A . — I could not say I had never seen him; 
but I have not any remembrance of ever seeing him such as to notice 
it. I  have often seen him refuse it.
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Q- — You have often seen him refuse it? A .— Yes, sir. And I 

have also taken late suppers with him at the Parker House; and I do 
not remember of his ever using or calling for any intoxicating liquor, 
although he might. It is a matter that is so common at the Parker 
House, that, with some, I should not notice it if they did. But I 
cannot swear that I ever saw him ; and I never heard of any thing of 
the kind, — nothing that would ever call it to my notice to lodge it 
in my memory.

Q•— Now, do you recall meeting him during the last political 
campaign in this State at a place where gentlemen were drinking 
after speech-making? A . —  I do.

Q■ — Where was that? A. — I think it was in Barnstable. He 
refused it then, and made a remark— [Witness was here interrupted.]

The Witness. It was a declaration accompanied bj7 an act of 
refusal to 'which I refer.

Q. (By Mr. B u k d e t t . )  — Will you state whether he accompanied 
it with any declaration with regard to liquor? A .  — He told me at 
that time, and shortly after in the presence of my wife —

The C h a i r m a n . What he said afterwards, in the presence of your 
wife, is not material. If you can testify to any thing, it is simply 
to the language which he used in connection with the act itself, as 
part of the transaction.

The W i t n e s s . Yes, sir;*but I  was shortening the testimony b y  
including two cases in one statement. I can refer to them sepa
rately. He stated at the time that he had not taken any intoxicating 
liquors, either for two j-ears or for more than two years, I could not 
say which.

Q .  ( B j * Mr. B u r d e t t . )  — That was at the time he refused it? A .  

— Yes, sir.
Q .  — Now, }7ou know the manners of the man, do you ? A .  — Yes, 

sir : I think I ought to.
Q. — Will you state what his method of stating his opinions is, 

and his general manner of conversation and debate? A .— He is 
blunt, of good temper, a keen sense of justice, never insulting.

THEODORE F. BASSETT. Sworn.
[T e s tim o n y  taken in  1881.]

Direct Examination by Mr. B u r d e t t .
Q. — Your full name is Theodore F. Bassett? A. — It is.
Q — And you reside in Barnstable? A. — At Barnstable in the 

village of Ilyannis.
Q_Are you a trial-justice, Mr. Bassett? A. —J  am.
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Q. — How long have you occupied that office? A. — Some twelve 

years or more.
Q. — How long have you known Judge Day? A. — Well, I 

think some twenty-five years.
Q. — And during these twenty-five years have you met him fre

quently, or not? A. — 1 have.
Q. — Under different circumstances? A. — Yes, sir.
Q. — Have 3011 ever seen him at an}- time when he was under the 

influence of, or affected by the use of, intoxicating liquors, so far as 
you could perceive? A. — I never have.

Q. — Have 3*011 had business in his court?. A. — I have.
Q. — How much business have }-ou had in his court approximately?
A — Well, I have had some four or five cases of administering on 

estates, and one as guardian. Besides, I have been present to assist 
ni3r mother and others.

Q. — In other cases than those where you were one of the parties? 
A . — Yes, sir.

Q- — Have 3am had occasion to notice his demeanor towards par
ties in his court doing business before him? A. — I have.

Q. — What can 3*ou sa3? of his conduct towards such persons? A. 
— 80 far as 1113' observation goes, it has alwa3*s been very courteous 
and gentlemanh*; and, as far as I am concerned nyself, he has 
always appeared willing to assist, or answer an3* proper question.

Cross-Examination by Mr. K in g .
Q. — In these twent3*-five 3*ears, or during the twent3*-three 3*ears 

that he has been judge, 3*ou have had four or five cases, have 3*ou, in 
his court? A. — Yes, sir.

Q. — And I suppose that ordinarily, when you have been there, 
3-011 have attended to 3'our own business, and then 3011 have gone to 
Hyannis when 3*011 left? After 3'our business was done, you did not 
stay around the probate court? A. — Very often I have staid there 
perhaps two hours or more, waiting until the train goes at half-past 
eleven.

Q. —  You sta3' around the court-house? A. — I might go out into 
other rooms.

Q. — When 3*011 stay at the court-house, you are in the clerk’s office 
and the register of deeds’ office? A. — Yes, sir.

M r .  K i n g . A n d  a l l  a b o u t  t h e r e ?  I  w i l l  n o t  a s k  y o u  a n 3 T m o r e  
q u e s t i o n s .
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CHAELES C. BUESE. Sworn.

Direct Examination by Mr. B u r d e t t .
Q■ — Your full name is Charles C. Burse, is it not? A. — That is 

my name, sir.
Q. — You live in Barnstable? A . — In Cotuit.
Q. — A part of Barnstable. How long have you lived in Cotuit? 

A. — Forty years.
Q. — Are you postmaster at that place now? A. — I am, sir.
Q■ — Were you formerly selectman of Barnstable? A. — Yes, sir.
Q- — Have you been sheriff of the county of Barnstable? A . — 

Yes, sir.
Q. — How long have you known Judge Day? A. — Ever since he 

has been in Barnstable, — a good many years.
Q. — Have you met him frequently during that time, or not? A. 

— Yes, sir: quite frequently.
Q. — Have you done business in the probate court? A .— Yes, 

sir.
Q. — To what extent? A. — I am not prepared to tell the num

ber of cases, as some I have noticed here ; but I should think 1  have 
had twenty or thirty during the time he has been there in the probate 
court.

Q. — Have you attended probate court when you were not a party 
to any case yourself? A. — Yes, sir.

Q. — Not generally? A. — No, sir.
Q. — Now, can you state whether you have ever seen him at all 

under the influence of, or affected by, the use of intoxicating liquors, 
so far as j’ou could perceive? A. — No, sir.

Q. — Have you noticed his bearing toward parties doing business 
in his court? A. — I have noticed it, as I should in any other court, 
of course.

Q. — Will you state what his conduct has been, so far as your ob
servation goes? A. — So far as I know, it has been very courteous 
and kind. It certainly has been so to me, and I have seen nothing 
to the contrary in regard to others.

Cross-Examination by Mr. K i n g .
Q. — You are a man, Mr. Burse, who ordinarily expects pretty 

civil treatment from people doing business with you, are you not?
A ._I like to be treated civilly, and I  propose to treat other people
so. _That is j-our method : you are prompt and decided. When
you go into probate court, you generally have your papers and busi
ness well in hand? A. — 1  mean to.



320 HEARING — JOSEPH M. DAY. [March,
Q. — And you ordinarily do? A .—Ido, I think. ButJudgeDay, 

let me say, is pretty particular: he has had occasion to show things 
to me.

The C h a i r m a n . Answer the q u e s t i o n  as y o u  are asked t o  d o  i t .
Mr. B u r d e t t .  I  will give you an opportunity to state that. Now 

you maj- state, sir, what you were about to say.
The Witness. Well, I was only saying, that, when I supposed my 

papers were all right, sometimes Judge Day'would not exactly find 
fault, but suggest that some little thing should be done to make them 
a little more perfect; that he is pretty particular about that.

Q. (By Mr. B u r d e t t . ) — In other words, he requires that the 
business before him shall be done correctly as far as possible? A. 
— I think s£>. That is my idea. He is particular; more so than 
some others I have done business with in probate courts in the city 
of Boston.

FREDERICK PARKER. Sworn.
[T e stim o n y  tak en  in 1881.]

Direct Examination by Mr. B u rd ett .
Q. — Your full name is Frederick Parker? A. — Yes, sir.
Q. •—-And you reside where? In West Barnstable.
Q. — What is your business? A. — I am a merchant, or trader, 

whichever you might like to call it.
Q. — How long have you known Judge Day? A. — Ever since he 

resided in Barnstable, I think.
Q. ■— Have you met him frequently ? A. — I think I have. I am 

pretty often in Barnstable, and I think I have met him quite often.
Q. — Have you had any business before his court? A . — I have.
Q. — Have you attended court with anj- frequency during the period 

that he has been judge? A .-—-I think I have attended there a great 
many times in the course of the twenty years. I have had some 
cases, and have been there to assist others. If you will allow me to 
say it, I have written a good many wills, and been there outside as 
a witness, sometimes having to wait a good while for people before we 
could get our wills approved.

Q. — There is a rush of people from that count}' to the probate 
court there, isn’t there? A. — There is at times for a few hours.

Q. — People desire to go upon certain trains ? A. — Yes, s ir : the 
people in Barnstable usually have to wait for the Cape people below.

Q. — So that in that way you have had an opportunity to observe 
his bearing? A. —-I have some, — considerably.

Q. —Now, will you state whether you have ever seen him at all 
under the influence of, or affected by, the use of intoxicating liquors, 
so far as you could perceive? A. — I never have : no, sir.
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Q■ — Will you state what his conduct has been to parties in court? 

A. — I never saw any thing but courtesy. 1  have seen him do busi
ness hastily7, sometimes quite in a hurry to despatch business well; 
but I never saw any thing that struck me as improper at all.

Q•— Now, a question which I meant to have asked in the other 
connection : can you recall any instance, to which you have been a 
witness, in which Judge Day has refused to use intoxicating liquors? 
A. — Well, I can, one.

Q■ — To what do you refer? A . — I refer to a flag-raising in 
West Barnstable last fall, in the campaign in October, in the latter 
part of October, I think. Judge Day was there —

Mr. K in g . I would ask if these instances are competent. If they 
are, I shall not object.

The Chairman. I think we will hear the witness.
Mr. Bcrdett. You may proceed.
The W itness. Judge Day was there as one of the speakers, and I 

think he had been speaking somewhere else, — in Fall River, or sorne- 
w7here else, in the afternoon. He got there late, and I  think he had 
been speaking elsewhere. He was one of the speakers, and the meet
ing was held until about ten or eleven o’clock. There were a number 
of speakers in the hall. After the meeting was through, one of the 
citizens there invited me, — I put myself first, — invited the speak
ers, myself among the rest, to go in and take supper. It was about 
eleven o’clock. And he had on his sideboard whiskey and wine, and 
I don’t know but other spirits. He invited all to take it that wanted 
to ; and it was noticeable among them that some took some of it. 
But I noticed particularly that Judge Day did not take any7 thing at 
all. That is the only7 instance I know.

Q. — Is that the only instance where y7ou have seen liquor offered 
-to Judge Day7? A. — I think it is. I do not remember any7 other 
instance where there was any7 liquor offered to any7 of the company 
present where Judge Day was present. I do not remember any other 
instance.

RALPH P. E. THACHER. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. Buiidett.
q . _Will you give your full name, Mr. Thacher? A. — Ralph P.

E. Thacher.Q._What is your profession, Mr. Thacher? A . — I am a clergy
man. ✓

q _Belonging to what denomination? A. — Unitarian.
q _Where do you now reside ? A. — I now reside in Cambridge.
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Q■ — And have you ever resided in Barnstable? A . — I resided 

in Barnstable nearly four years.
Q- — What were those four years ? A. — The last four.
Q■ — Up to the present year? A. — Up to the present year.
Q. — And did you know Judge Day during your residence at Barn

stable? A . — I knew him very intimately.
Q.— Where did you meet him ? A. — I met him in many places. 

I  met him at his own house; I met him at our neighbors’ ; I met him 
at the sociables of the parish ; I met him at the choir-meetings, and 
at meetings where we met to practise for oratorios and for concerts ; 
I have met him in his office, in the courts, on the street, and we have 
taken walks together. I fancy I must have met him at least a thou
sand times in these four years.

Q. — And were you intimately acquainted with him so far as one 
man can be acquainted with another, living in different houses? 
A. — I think so.

Q- — Will you state, Mr. Thacher, whether you have ever seen him 
under the influence of, or affected by, the use of intoxicating liquors, 
so far as you could perceive ? A. — I never have.

DANFORTH S. STEELE. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. Burdett.
Q. — Will you give your full name ? A. — Danforth S. Steele.
Q. -—• Where do you reside ? A . — At Harwich.
Q. — Have you been a selectman of that town? A. — I have, sir.
Q. — And has the probate court for that county ever been held in 

your house? A. — It has.
Q. — And for how long a period of years? A . — Well, three or 

four years. I cannot tell exactly.
Q. — The three or four years last past? A . — Three or four years, 

yes, sir.
Q. — How long have you known Judge Day, Mr. Steele? A. — I 

have known him twenty years sure.
Q. —-Have you met him frequently during that twenty years? A. 

— Well, eight or ten times a year.
Q. — Have 3-011 met him more or less frequently within the last 

three years than during the y'ears previous to those three? A. — I 
should think not.

Q. — I say, more or less frequently? A . — Well, sir, the probate 
court would make a difference. Perhaps I have met him twice more 
a year than previously.

Q. — Now, have 3Tou ever seen Judge Day when he was under the
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influence of, or affected by, the use of intoxicating liquors, so far as 
you could perceive? A . — Never in my life, sir.

Q. — Have you seen him hold his probate court in your house ? 
A. — Yes, sir.

Q. — Will you state what his conduct has been, so far as you have 
observed, towards those who have had business before him as probate 
judge? A. — So far as I  know, it has been very courteous and hon
orable.

Cross-Examination by M r .  K i n g .
Q. — Mr. Steele, have you been conferred with about your testimony 

here? A . — Not a word.
Q. — By anybody? A. — Not a word by any bod}'.
Q. — Nobody has said a word to you? A. — No, sir.
Q. — At any time ? A. — At any time.
Q. — Before you came, or after you got here? A. — No, sir, not a 

word.
Q. ■— No person has mentioned it to you ? A. — Not a word.
Q. — Who summoned you? A. •—Mr. Pope.
Q. — You didn’t know that you were going to be summoned? A. 

— No, sir.
Q. — And since you came, no one has said any thing to you ? 

A. — I did not know any thing about it until the}' handed me the 
summons.

Q. — Since you came have you said an}' thing to anybody? A . — 
No, sir.

Q. — And nobody to you? A. — No, sir.
Q. (By Mr. P ope.) — You mean one of the messengers?
Mr. T albot. Who is Mr. Pope?
The W itness. He is one of the messengers here at the State 

House from Sandwich.

WATSON B. KELLEY. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. B d rd ett .
Q. — Will you give your full name? A. — Watson B. Kelley.
Q. — Where do you reside ? A. — At Harwichport.
Q. — Are you at present a member of the Legislature? A . — I 

am.Q. — Do you know Judge Day, sir? A. — I do.
q ___How long have you known Judge Day ? A. — Twenty years.
q . _During twenty years have you met him frequently, or other

wise? A. — I have met him more or less during fifteen years.
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Q. — Daring fifteen years have you met him with great frequency? 

A. — Perhaps a dozen to twenty times a year.
Q. — Have you had business w'ith him during that time? A. — I 

have had business with him in his probate court.
Q. — Now, will j ôu state, Mr. Kelley, whether 3-011 have ever seen 

Judge Day when he was under the influence of, or affected bjr, the 
use of intoxicating liquors, so far as 3-011 could perceive? A. — Never 
at all.

Q .— Now will you state approximately how much business 3"ou 
have had before him as judge of probate? A. — I think I  have 
settled five estates in his court, and assisted in tw-o or three others ; 
and I am now acting as guardian for four minors, for which I  make 
m37 returns once a year.

Q. — Will you be good enough to state what his conduct has been, 
so far as 3-011 have observed it, towards yourself and those who have 
appeared as parties or witnesses in his court? A.-—Alwa3’s in a 
very business-like w7a3*. He alwa3’S used me with the greatest cour
tesy.

Q. — Have 3-011 noticed his treatment towards others? A .— 
Nothing unusual; no more than in a business-like wa3-.

Mr. Burdett. That is all.
Cross-Examination by Mr. K in g .

Q. — Mr. Kelle3T, have you talked about Judge Da3_, as to his 
fitness for the office which he now holds, within the last three or four 
months? Have 3'ou said an37 thing to other persons as to the fitness 
of Judge Da3' for the office which he now7 holds? A . — A good man37 
persons have mentioned it to me.

Q. — I ask you, if you, in the cars, coming up and going down, 
have mentioned to other people whether or not you consider Judge 
Da37 a fit man for his office. A. — I have thought he w7as fit for his 
office.

Q. — Haven’t 37ou said 3-011 didn’t think he was fit for his office? 
A. — I have no recollection of it.

Q. — Nothing of that kind ? A. — No.
Q. — Nothing that could be construed into 3113' such meaning? A. 

— For the last month I have been travelling. There has been a 
good deal said to find out hoiv I stood on this matter.

Q. — I know. I won’t ask 3-011 that, but whether you have not, 
upon the cars, talked with certain persons, and said substantially that 
3’ou did not think Judge Day was a proper man forjudge of pro
bate? A. — Well, at different times, if you will allow7 me to answer, 
people have said that to me in regard to Judge Da3‘, and I might 
have assented, not to make an37 decision either way; and then other
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people say, “ I think he is a good man for it.” Of course they have 
been attempting to know how I stood on this matter ; and I told 
them that it was before our House, and of course I did not express 
any opinion at all.

Q. — Then, you are aware, Mr. Kelley, that you have so responded 
to people who have addressed you so as to leave them the impression 
that 3*011 did not think he was a fit man for this place? A . —-I do 
not think I have.

Q. — Well, was not that the meaning which 3*011 meant to conve3r 
■ when people addressed 3*011 in that way? A . —  I was not disposed 
to go into an3’ argument until after hearing the case.

Q. ■—I know ; but go a little further : whethe ror not 3-ou did not, 
in conversation, give people the idea, understanding that 3*011 were 
giving them the idea, that 3'ou did not regard Judge Day as a fit man 
for his place? A. — I never have, to my knowledge.

Q. — Well, then, what precisely did 3*011 mean when 3rou said, that, 
when people stated that to 3*011, 3*011 assented to the proposition? A. 
— I don’t know that 8113* person has used an3* such conversation with 
me on the cars.

Q. — I know ; but I understand 3*011 to say that the3r did. A . — A 
man would sa3*, “ You know that Judge Da3* is so and so.” I would 
sa3r, “ I don’t know an3* thing about it.”

Q. — I am recalling 3*011 to your own testimony when 3*011 stated 
that the3* said that he w*as not a fit man for his place. You don’t 
think 3*ou said an3* thing or did an3* thing which would be so con
strued? A . — No, I do not.

Mr. King. That is all.

JAMES S. HOWES. S w o rn .
[Testimony taken in 1881.]

Direct Examination by Mr. Burdett.
Q. — Your full name? A. — James S. Howes.
Q. — You reside where? A. — At East Dennis.
Q. — How long have 3*011 resided in Barnstable County? Q. — All 

m3’ life.
Q. — What, sir? A. — Always in Barnstable County.
Q, — And are 3*ou at present one of the county commissioners? 

A . — Yes, sir.
Q, — How long have 3*011 been a count3* commissioner? A. — Six

teen or seventeen years.
Q. — Do you know Judge Day? A. — Yes, sir.
q ._How long have 3*011 known him? A. — Going on twenty-five

3*ears.
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Q. — Have you ever seen him when he was under the influence of, 

or affected by, the use of intoxicating liquors? A . — No, sir.
Q. — Have you ever had any business before him as judge of pro

bate ? A. — I have had some, sir.
Q. — Have you had an}’ occasion to notice what his conduct was 

towards persons having business in his court? A . — He has been 
courteous, as far as I have seen.

Cross-Examination by M r .  K i n g -.
Q. — Courteous, so far as you know, Mr. Howes? A. — Yes, sir.

ERASTUS CHASE. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. B u rd ett .
Q. — You reside where ? A. — Harwich.
Q. — What is your business? A. — Postmaster and merchant.
Q. — How long have you resided there ? A. — I am fifty-five years 

old, and have lived there forty-five years.
Q. How long have you known Judge Day? A . — I made his 

acquaintance in 1852, I think.
Q. — Have you met him more or less in that time? A. — I have.
Q. — Have you seen him when under the influence of intoxicating 

liquors, so far as you could see? A. — I have not.
Q. ■— Have you had any business in the probate court? A. — I 

have.
Q. — Have you had occasion to notice his method of doing busi

ness, and his treatment of parties before him? A. — I have.
Q. — What would you say in regard to his conduct? A . — His 

conduct has been gentlemanly so far as my observation goes.

SMITH K. HOPKINS. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. B u r d ett .
Q. — You have previously' testified, have you not? A. — I have. 
Q. — Are you clerk of the Superior Court of Barnstable County? 

A. — I am, sir.
Q — Have you the docket of the court for 1866 and 1867? A. — 

I have.
Q. — State whether there appears on the docket the date of the 

rescript in the case of Harrison v. Swift; or, if you have the rescript
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itself, w<3 will have that instead. [Witness produced the paper.] 
A. — That is the rescript.

Mr. B u rd ett . I desire, Mr. Chairman and gentleman, to give you 
the substance of this rescript, and then put it in evidence. It is 
rescript numbered “ 294, Supreme Judicial Court for the Common
wealth. Rescript Barnstable Count}'. Emily Harrison v. Noble P. 
Swift. Barnstable, ss. Returned and filed Oct. 24, A.D. 186G. 
Attest: James B. Crocker, Clerk.” That is the indorsement on the 
back of the rescript. The order of the court is as follows : —•

“ Ordered, That the clerk of said court, in said county, make the following 
entry, under said case, in the docket of said court: viz., ‘ Exceptions overruled. 
Judgment to be entered on the verdict, as of the last September term of the 
Superior Court for said county of Barnstable’ (1866).

“ By the Court.
“ Oct. 22, 1866. “ GEORGE C. WILDE, Clerk.”

And there follows a brief statement of the reasons and grounds of 
the decision. That rescript we offer in evidence.

[The paper was put into the case.]
Q.— Please turn to the docket, and see if there is an entry of the 

date the rescript and reasons were filed in your court? A . —There 
is an entry to this effect: •—■

“ Oct. 22, 1866.— Exceptions overruled. Judgment to be entered on the 
verdict, as of the last September term of the Superior Court for said county of 
Barnstable. See rescript on file. Judgment as of this term.”

This is the September term, 1866.
Q. —So that the date of the rescript is Oct. 22, 1866, and the 

filing date of the 24th of October, 1866 ? A. — I don’t so understand 
it. There appears to be no date of the filing.

The C h a ir m a n . The rescript seems to shovv when it was filed.
Q. (By Mr. B u rd ett .)  — It appears from the indorsement of the 

then clerk that it was filed Oct. 24, 1866? A . —Wes, sir.
Q. — I will ask you concerning another matter. Have you any 

entry in your docket of a ease of Young v. Young, being a petition 
for partition of real estate ?

The C h a ir m a n . That has already been put in ; but there may be 
some particular matter pertaining to it. The clerk gave us the sub
stance of the docket.

Mr. B u r d ett . I am going to call his attention to a particular 
thing.

Q. — What is the date of the entry? A. — October term, 1873, is 
the entry of “ neither party.” This is the docket I was looking for 
when I answered Mr. King’s question, stating there was nothing 
there that appeared to show any disposition of the case.
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Q. — Upon more careful examination you find that there was an 

entry of “ neither party” ? A . — Yes, sir. I had seen this docket 
before I testified before, and knew there was something relating to 
the disposition of the case ; and, when Mr. King questioned me, I 
said there was nothing appearing to indicate that the case had been 
disposed of on that particular docket.

Q. — Well, Mr. Hopkins, can you give us the dates of the entry of 
the case, and entry -of “ neither party” ? A .— It was entered at 
the April term, 1873, and “ neither party” was entered at the Octo
ber term, 1873.

Q. — I understood you to say, when you were testifying the other 
daj', that the practice in your court, whenever a rescript comes down 
between terms, is to enter the case upon the docket until the ensuing 
term, and judgment is made out, and goes upon the next term? A. 
— I think, sir, that has been the practice.

Q. — Do you know of any case in which that has been done? 
A . — I  could not specify any particular case ; but I have an idea that 
it has been the practice, whether right or wrong.

Q .— You don’t vouch for its being correct practice? A . — I 
don’t want to express an opinion as an expert upon that question. 
Mr. Willard or Mr. Noble will tell you better than I can.

Q. — Will 3’ou try to recall an}' case in which that has occurred in 
your court? and I will be obliged to you.

The Ch a ir m a n . The ■ witness has already testified that he cannot 
recall any particular case ; but it has been the general practice.

Mr. B ukd ett . I want him to recall any particular case.
Witness. I don’t seem to remember any particular case.
Q.— To your recollection, has there ever been a case since you 

have been clerk of Barnstable, as in the case of Harrison v. Swift, 
in which the Supreme Court has sent down a rescript of a judgment 
entered as of the following term? A. — I don’t remember any such 
case.Q. (B}’ Mr. K in g .)  — Don’t you remember any such case? A. —  
No, sir, I do not.

Q. (By Mr. B c r d e t t .)  — Will you be kind enough to look at the 
record, and see if you find such a case? A . — Yres, sir. I under
stand that when a case is continued nisi, and judgment is ordered to 
be entered as of the last term, it is so entered.
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LOIS B. TABER. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. B u rd ett .
Q■ — What is your full name, madam? A . ■—-Lois B. Taber.
Q• — Where do you reside, Miss Taber? A. ■—-At Sandwich.
Q■ — And have you ever been to the probate court in Barnstable 

County? A . — Yes, sir.
Q• — How many times? A. — Twice. Twice before Judge Day.
Q. — What were the matters on which you appeared before him ; 

that is, the general nature of them? A . — To be appointed execu
trix of the estate of my father, and to give in my final account.

Q. — Was your treatment by Judge Day gentlemanly, or other
wise? A .—Perfectly gentlemanly.

Q. — Did you observe, while you were at the court there at this 
time, any treatment of anybody that you considered other than 
gentlemanly and kind in an}' instance? A . — Not the slightest.

CORNELIA W. BACON. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. B u rd ett .
Q. — Your full name? A. — Cornelia W. Bacon.
Q. — You reside wrhere ? A. — At Hyannis.
Q. — Have you, Mrs. Bacon, ever had occasion to go to probate 

court when Judge Da}' was sitting as judge? A . —■ Yes, sir.
Q. — In how many instances? A . — Well, I should think five or 

six : I  cannot tell exactly.
Q. — Have you been there on probate business? A . —Yes, sir.
Q. — How have you been treated by Judge Day? A . — Very 

kindly.
Q. — Have you ever observed any treatment of other people that 

you considered other than gentlemanly and kind? A. — No, sir.

CHARLOTTE E. TAYLOR. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. B u rd ett .
q ___AVhat is your full name ? A. — Charlotte E. Taylor.
q_ ._You reside at what place ? A. — Yarmouthport.
q  _Have you had anJ  business in or been before the probate

court? A . — Yes, sir.
q _How many times ? A. — Twice.
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Q■ — Will you state what your treatment has been on behalf of 

Judge Day? A. — Very kindly.
Q. — Have you ever noticed any conduct of his towards others that 

has been other than of the same character? A. — I have not.

SARAH T. CROWELL. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. B u rd ett .
Q. — What is your full name? A. — Sarah T. Crowell.
Q. — Where do you reside ? A. — At West Dennis.
Q. — Have you ever been before Judge Day as judge of probate? 

A. — Yes, sir.
Q. — How many times? A .— Well, I don’t remember the exact 

number.
Q. — More than once ? A. — Yes, sir.
Q. — Give us, as nearly as you can state, about how many times 

you have been in his court. A.-—-I have been there five or six times, 
I should think.

Q. — What has been Judge Day’s treatment of you when you have 
been there on business? A. — He has always used me very kindly.

Q. — And what can jtou saj' of his conduct, so far as j’ou have ob
served it? A. — I have not seen any thing out of the way whenever 
I have been there.

LYDIA B. DILLINGHAM. Sworn.
[Testimony taken in 1881.]

Direct Examination by Mr. B u rd ett .
Q. — Your full name, Mrs. Dillingham? A . — Lydia B. Dilling

ham.
Q. — Where do .you reside? A. — At West Falmouth.
Q. — Have you had any occasion to go before Judge Day as judge 

of probate? A . —-I have.
Q. — How many times ? A. — Once or twice.
Q. — Will you state what his treatment of you has been? A . — 

Very kind and courteous.
Q. — What has been his conduct towards other parties in his court, 

so far as you have been able to observe? A. — Very gentlemanly 
indeed.
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RUTH B. BAKER. Sworn.
[Testimony taken in 1S81.]

Direct Examination by Mr. B u rdbtt .
Q. — What is your full name ? A. — Ruth B. Baker.
Q. — Where do you reside? A. — At South Dennis.
Q. — Have you ever had occasion to go to probate court before 

Judge Day? A .—Wes, sir.
Q. — In how many instances ? A. — Four or five, I think.
Q. — What has been your treatment by him? A. — Very kind.
Q. — Have you observed his conduct toward others? A .-—Not 

particularly.
ELIZABETH C. NORRIS. Sworn.

[Testimony taken in 1881.]
Direct Examination by Mr. B u rd ett .

Q. — What is your full name? A. — Elizabeth C. Norris.
Q. — Where do you reside? A. — At Barnstable.
Q .— Mrs. Norris, are you frequently in probate court? A . — I 

am there always, and have been for five years.
Q. — Are you employed there? A . — Yes, sir.
Q. — Now, Mrs. Norris, I think you have stated that you have 

been in the probate office about five years ? A . — I have been there 
five years constantly', and I have been ten years in the building.

Q . — Now, will you state whether or not, during that period of 
time, you have ever seen Judge Day’ under the influence of, or affected 
by, intoxicating liquors, so far as you could see? A . — No, sir.

Q . — Your answer is what? A. — No, sir.
Q. ■— What can you say of his treatment of people having business 

in his court? A. — Well, I think generally he is very kind.
Q. — Is he firm and business-like? A. — Very.
Q .  —  How much is Judge Day in the probate office? A. — He is 

there nearly all the time when he has business.
Q .  — Now, do you speak in reference only to when probate courts 

are held ? A. — No : at other times.
Q . (By the Chairman. ) — Is that his regular business office? 

A . — Yes, sir.
Cross-Examination by Mr. K in g .

q _Let me ask if you remember the instance of a woman faint-
ino- away in the probate office a few years ago? A. — No, sir.

q ___ Was not there a case where a woman in the probate court
fainted away, and there was quite a scene in court in consequence of 

— I was not there : no, sir.
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Q. — You never heard of it, did you say ? A . — I say I was not 

there at the time, and I do not know any thing about it.
Q. — Then, you have never heard of it?
Mr. Burdett. Suppose she has.
The Witness. Yes, sir : I have heard of it.
Q.— Well, how long ago did you hear of it? A. — Not but a 

very short time ago.
Q. — Could you say about how long ago? A. — I do not know : 

not but a short time ago.

ROBERT W. CLARK. Sworn.
[Testimony taken in 1881.J

Direct Examination by Mr. Burdett.
Q. — Your full name is Robert W. Clark, is it not? A. — Yes, 

sir.
Q. — Where do you reside ? A. — At Sandwich.
Q. — Are you employed on the Old C0I0113' Railroad? A. — Yes, 

sir : I travel on the train.
Q. — How long have you travelled on the railroad? A. — It will 

be twent}' years next April since I first went on there.
Q. — Are j’ou pretty generally acquainted with the construction of 

the cars running out from Boston on the four o’clock train? A . — 
Yes, sir.

Q. — Or anjr train, I mean, that is run out from Boston on the Old 
Colony Railroad, going to Barnstable, commonly known as the Cape 
train, in the afternoon? A. — Yes, sir.

Q. — Have 3'ou been acquainted with them for the last ten jTears? 
A. — Yes, sir.

Q. ■— Will you state whether there are any water-tanks carried on 
those cars? A. —-Yes, sir.

Q. — In what portion of the cars? A. — Generally in one end of 
the cars.

Q. — What cars do you speak of? A. — Smoking-car.
Q. — The smoking-car? A. — Yes, sir.
Q. — On an3'other than the smoking-car? A .— Yes, sir : there 

is a water-tank, in the baggage-room of the Hyannis car.
Q. — Now we will confine your answers to passenger-cars. On the 

cars used strictly as passenger-cars, has it been the practice of the 
company to carry water for the passengers for the last ten 3̂ ears? 
A . — No, sir.

Q. — Are there any closets on the cars where water can be ob
tained ? A . — Not to m3̂  knowledge.

Q. — Won’t you state just what your business is? A .— News 
agent.
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Q. — Is it 3*our business to pass back and forward through the cars 

constantly? A . — Yes, sir.
Q.— And in that way to become acquainted with their build and 

conveniences? A .—-Yes, sir.
Q. — Is there anybody else that }?ou can name that would be apt to 

be more familiar with the construction of the cars running out on the 
trains on which you run ? A . — I don’t know. There are men that 
run every day with me.

Q. — But do you know anybody apt to know more certainly as to 
whether or not these tanks exist than yourself? A. — I do not know 
with regard to that.

Q. — You have seen Judge Day on the cars frequently, or not? 
A. —■ Yes, sir.

Q. — How long have }*ou known him, to know who he was ? A. —  
Ever since I have been on the train.

Q. — Have you ever known him to drink liquor on the cars? A. — 
No, sir.

Q. — Have 3*ou ever seen him drink on the cars? A. — No, sir.
Q. — Or under the influence of liquor, so far as }*ou could see? A. 

— No, sir. Cross-Examination by Mk. K in g .
Q. — I suppose, Mr. Clark, the cars upon that road are changed 

vet*}* much in accordance with the amount of travel ? There are more 
cars during the summer, are there not? A. —  Yes, sir.

Q. — And different sorts of cars are put on, are thej not, from 
other parts of the road? A .— Yes, sir.

Q. — Cars of different construction ? A . — Yes, sir.
Q. — And about all the varieties of cars that are run on any road 

are run there first and last? A. — Yes, sir, at different times.
Q. — And you remember particularly that on the ordinal*}* cars that 

are run there, there is a water-tank in the ante-room in the end room 
of the Hyannis car, — always, isn’t there? A . — In the baggage- 
room .

Q .— Well, it is a little room partitioned off from the passenger 
part of the car? A. — That is what we call the baggage-room.

Q. — Now, in this large variety of cars that run down there in 
summer season, I take it you would not undertake to say that any car 
on the road did not have a water-tank? A. — No, sir.

Q. — There may have been a good many? A. — Yes, sir.
Q. — And there always is water practically in the baggage-room of 

the H}*annis car, — alwa}*s, isn’t there? A. — That car has not been 
on but a year or two.

Q. — Well, before that there were other arrangements for water on 
the car? A . — Yes, sir: I have a water-boy who goes through the 
train in the summer.
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Q. — Then, the cars that run there previous to the last year or two 

have had different methods of providing passengers with water? 
A . — I do not remember about that, what there was on the Hyannis 
car before.

Q. ■— All the other cars that come upon the road from time to time, 
you can testify to as to water accommodations? A. — The regular 
train is what I am speaking of, that runs every dayr.

Q. — Yes ; but the regular train that runs every day in the summer 
season very often has a large number of cars added to it, don’t it? 
A . — Those are what we call extra cars.

Q. — Very frequently extra cars? And how those are constructed 
in other instances, of course you cannot say? A. — No, sir.

Q. ■—You would not undertake, in any event, Mr. Clark, to say 
that you know the water arrangements in the cars there so that you 
can sw'ear distinctly about all of them for the last six or eight years ? 
A. — No, sir.

Re-direct Examination by Mr. B u rd ett .
Q. — But seven or eight years ago, Mr. Clark, tvhat -was the regular 

way of supplying passengers with water?
Q. — When did that custom of sending a water-boy through a train 

begin, so far as you know ? A. —■ O h! it was fifteen years ago, I 
should judge.

Q. — Do 3-ou know any such car that has been run on the road 
previous to the time of the building of the present Hyannis car? 
A. — No, sir : I should not want to say. I do not remember.

ELIZABETH F. DAVIS. Sworn.
' [Testimony taken in 1881.]

Direct Examination by Mr. B u rd ett .
Q. — Your full name ? A . — Elizabeth F. Davis.
Q. — And you reside in Falmouth? A. — Yes, sir.
Q. — Do you know Judge Day? A. — Yes, sir.
Q. — Do you know liowr often he comes to Falmouth to hold probate 

court? A . —■ Once a year.
Q. — In what month? A. — November, I think.
Q. —-Now, do you remember his coming in November, 1879 ; that 

is, a year ago last November? A. — Yes, sir.
Q. — In what business was your husband at that time? A . — 

Hotel-keeper.
Q. — Did he keep a hotel at Falmouth? A. — Yes, sir.
Q. — And you were at the hotel at the time of the holding of the 

probate court in November, 1879? A. — Yes, sir.
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Q■ — How did he come to town, do you know? A. — He came in the cars.
Q■ — That is, down from Cohasset Narrows? A. ■—Yes, sir.
Q■ — Was anybody else there with him that night? A. — His wife 

and son.
Q. — How did they come to the hotel ? A. — They came in a team, 

I think.
Q. — What time wTas it that the train arrived at Falmouth, so far 

as you recollect? A . — Seven o’clock.
Q. — What time was it that Judge Day arrived at your house, as 

nearly as you can recollect? A . — Perhaps ten or fifteen minutes.
Q. — Was his son there before he got there? A. — Yes, sir.
Q. — And his wife? A . — Yes, sir.
Q. — Will you state whether or not, so far as you could see, Judge 

Day was affected by, or under the influence of, intoxicating liquor? 
A. — I saw nothing of the kind.

Q. — What is it? A. — Nothing of the kind.
Q. — Do you remember how the evening was passed by Judge Day 

and his family? A. — Yes, sir. We were all there together, — the 
family, and his wife and his son.

Q. — During the evening did 3Tou notice any signs of the excessive 
use of intoxicating liquor? A . — No, sir.

Q. — No signs of drunkenness? Did you ever live in Barnstable? 
A. — No, sir.

Q. — How long have you known Judge Day ? A. — Twent}’ years.
Q. — Have you ever seen him intoxicated? A. — No, sir.
Q. — Or, so far as j’ou could see, under the influence of, or affected 

by, the use of liquor? A. — No, sir.
Q. — How many nights did Judge Day pass at j'our husband’s 

hotel in November, 1879 ? A. — One.
Q. — He held court the next day, did he? A. — Yes, sir.
Q. — And went away the next afternoon? A . — The next after

noon.
Q. — When did his son and wife leave? A . — His wife went with 

him, and his son drove the team awa}-.
Q. — Who else was present during the evening besides Judge Day’s 

family and j'ourself? A. —-I do not remember anybody.
Q. — Was your husband present? A . — Yes, sir.
Q. — Is j'our husband now living? A . — No, sir.
Q . — Where were probate courts held in Falmouth? A . —  He has 

held them at my house several times. I think that year he did not.
Q. — And have you ever noticed his treatment of people who were 

before him in probate court? A . — Sometimes I have.
Q. —  And what was his treatment, so far as you have observed it? 

JL,_Perfectly gentlemanly.
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Q■ — Now, do you remember whether Mr. Thacher, the register of 

probate in Barnstable, was with Judge Day at this time that you have 
just been speaking of? A. — No, sir, he was not.

Q■ — He generally came with Judge Day? A. — Yes, sir.
Q. — Did you ever know Judge Day to come without him, except 

in this instance, to your recollection? A . — Id o  not think of any 
other time.

ELIZABETH NORRIS. Recalled.
Q. (By Mr. K i n g . )  — I  want to know if you have stated at differ

ent times that Judge Day treated people roughly and rudely in his 
court? A. —No, sir.

Q. — Let me ask you, a little more particular, if you have stated 
in the probate office at Barnstable, at several different .times, that the 
judge treated people, roughly and rudely in his court, or said substan
tially that? A. — No, sir.

Q. — You never said any thing of that kind? A . — No, sir.
Q. — At an}'time? A .— No, sir.

CHARLES THACHER. Sworn.
[T estim o n y  taken in  1881.]

Direct Examination by Mr. B u rd ett .
Q. ■— I desire to ask you how often Judge Day goes to Falmouth 

to hold probate court ? A. — Once a year.
Q. — And in what month of the year? A. -—November.
Q. — Do you know the day set by law lor the probate court to be 

held there? A . — Yes, sir.
Q. — What is it? A. — The third Tuesday.
Q. — Have you always been with him 'when he went to Falmouth? 

A . — No, sir. I have alway's been with him since I have been regis
ter, except once, in the year 1879, when I was not with him.

Q. — And with the exception of that year you have been w'ith 
him? A .— Yes, sir.

Q. — Where did you stop in Falmouth last November? A .— At 
Baker’s Hotel, so called.

Q. — Who kept it? A. —-Messrs. Davis and Wood.
Q. — The year before that you were not with him ? A . — No, sir.
Q. — Where did you stop the year before that, — 1878 ? A . — At 

the Succanesset House.
Q. ■— Do yrou know the gentleman who keeps that house? A . — 

Yes, sir: Mr. Swift.
Q. — How many7 nights at any7 one time have yrou passed in Fal

mouth ? A. — But one.
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Q■ —• Let me ask you, if, on the way to Falmouth, or in Falmouth, 

you have ever seen Judge Day influenced or affected by the use of 
liquor? A . — Never, sir.

Q- — Either on the way to Falmouth, or after you got there? A. 
— No, sir.

Q. — Case No 6,219 is Willard A. Crowell, is it not? A .— Yes, 
sir: Willard A. Crowell.

Q. — Who was the administratrix of that estate? A . — Alice 
Crowell.

Q. — Is that the account that the administratrix rendered ? A. —- 
No, sir : it is the inventory.

Q. — This is the administratrix’ account, is it not? A . — Yes, 
sir : that is the account.

Q. — Will you examine those, and see if there is any mention any
where of a sum of five hundred dollars insurance money? A . — No, 
s ir: there is no mention of five hundred dollars insurance.

Q. — Is there any mention of any insurance money, so far as you 
can And in the papers? A. — No, sir.

Q. — I want to ask you a question in regard to the estate of Heze- 
kiah Jones,—-whether there was any account rendered after that of 
which we have been speaking? A . — That is the only account ren
dered.

Q. — Mr. Thacher, did you do an}' thing about or in relation to the 
collection of five hundred dollars insurance money that Mrs. Crowell 
received after the death of her husband? [Answer interrupted.]

Q. (By Mr. Burdett. ) — Do you know whether Mrs. Crowell 
came to the probate office to see Judge Day? A. — I do.

Q. — Did she, or not? A. — She did.
Q. — Was it before or after the collection of this insurance money? 

A. — It was before the collection.
Q. — Were you present at the interview? A. — I was not present 

at the interview, I think. That I don’t remember particularly about, 
but I think not. I was present when she came and inquired for him.

Q. (By Mr. B o rd ett . ) — Did you have an interview before the 
collection of this insurance money, before the visit of Mrs. Crowell 
to Judge Day, at the probate office, in relation to the collection of 
that money? A . — I did, sir.

q . _Will you state what the interview was? A .— Mrs. Crowell
sent for me. It was no sister sent for me.

Q._Mrs. Crowell sent for you ? A. — Yes, sir.
Q._Did they occupy the same house? A. — Yes, sir.
q ._And Mrs. Crowell saw you herself? A. — Yes, sir.
q __What did she say about this matter? A. — She said the

policy was about being issued when Mr. Crowell was drowned, and
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the papers were nearly there; and she wanted to know if there 
could not be something: done bv some one about setting; something; 
from the insurance company. I told her I did not know whether 
there could, or not. She wanted to know what she could do about 
it, and I advised her to see Judge Day.

Q.—-You have stated that after this you saw her go and see 
Judge Day, but don’t remember that you heard the conversation? 
A. — Yes, sir : I think I did not hear the conversation.

Q.— Mr. Timelier, have j-ou a copy of the deed from the files of 
your office, from the administrator of Emma F. Stevens to Morse & 
Holmes of Boston? [Witness produced the paper.]

Mr. Bcrdett. Mr. Snow testified that this property was sold bjr a 
former guardian of Ada Stevens. He was under a misapprehension on 
that point, as we shall show. I want to show that Morse & Holmes 
got their title, not from the former guardian of Ada Stevens, but from 
the administrator of the estate. This deed is dated the second day 
of December, 1872; is signed by Asa S. Bliss, administrator; and 
he appears to have been administrator of Emma F. Stevens, accord
ing to the deed. The deed is to Oliver M. Morse and Levi B. 
Holmes, the consideration being $309.50. The deed recites the 
license of the probate court on the twenty-first day of October, 1872, 
which empowered the administrator to convej* certain real estate of 
the deceased, and recites that he had given due notice of intention 
to sell b}r publication, and taken the oath and given the bonds, and 
that this deed was given in pursuance of that license.

Q. — Do you know whether or not that was the license upon which 
the sale was made? A . — I do not know, sir: I only know by the 
papers.

Q. — Examine the papers, Mr. Thacher, and see if there is any 
license of an}7 kind granted upon the 21st of October, 1872, except 
the one to which I have already referred. A. — That is the only 
license under that date.

Q. — I want to put in this property attested copy of the deed, 
and make some reference to the covenants in i t ; and I offer it for 
that purpose now. The covenant which I desire to call attention to 
is th is: —

“ And I, the said Asa S. Bliss, for myself, my heirs, executors, and adminis
trators, do hereby covenant with said Morse & Holmes, that, in pursuance of 
the order of notice aforesaid, I  gave notice of intent to sell, and took the oath 
and covenant w ith ----- , at the time of sale.”

Q. — I want to ask Mr. Thacher now, whether any oath is on file, 
such as would warrant any such covenant? A. — No, sir: there is 
no oath among the papers.
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Cross-Examination by Mr. K in g .
Q- — Mr- Thacher, in 1878, when you went to Falmouth to hold 

probate court, what hotel did you stop at? A. — In 1878 [pausing 
to think] — at the Suecanesset.

Q■ — Did you usually stop there ? A. — Yes, sir. Of late we have 
stopped there. But when I was first register of probate, I think, the 
first-year or two we stopped at the house of Mr. Hewins.

Q•— But you have latterly stopped at the Suecanesset House? 
A. — Yes, sir : until this last j-ear, 1880 ; and then at Baker’s.

Q■ — Where did you stop in 1879 ? A. —  I didn’t go to Falmouth 
that year. I was away.

Q. — Where did you stop in 1877? A. — In 1877, I think, we 
were at the Suecanesset House ; but I won’t be positive about it. I 
know that on one or two occasions we have stopped at Mr. Hewins’s 
House.

Q — What occasions were those? A. — It was when I  was first 
register, — somewheres in 1874 to 1876: somewheres along there; 
and the balance of the time we have stopped at the Suecanesset 
House, with the exception of last year. And I don’t know where 
the courts were.

Q. — Was there an occasion when you helped him into the carriage 
at the railroad station, for him to go to the hotel? A. — No, sir.

Q. — Was there an occasion when he was so much under the influ
ence of liquor, upon his arrival at the station, that you had to render 
him assistance? A. — Not to my knowledge.

Q. — Do you mean to say to this Committee that there has not 
been any time when Judge Day has arrived at Falmouth that he has 
been at all under the influence of liquor? A . —-I do, as far as my 
knowledge goes.

Q. — Now let me ask you if you have stated to Mr. Higgins and 
to Mr. Harriman, — Mr. Higgins first, — if you have stated to Mr. 
Higgins at the probate office in Barnstable, somewhere about two 
years ago, — I cannot fix the time exactly, — but have you stated to 
Mr. Higgins that Judge Day was so drunk upon arriving at Fal
mouth, that you had to help him into the carriage to go to the hotel? 
A. — No, sir.

Q. — You never said any thing of that kind? A. — No, sir.
Mr. B u rd ett . Is that Jonathan Higgins?
Mr. K in g . Yes, sir.
Q. — Now, let me ask you if you said to Mr. Harriman somewhere 

about two years ago, that Judge Day was so full when he arrived at 
the station in Falmouth, that you helped him into the carriage to go 
to the hotel? A . — No, sir.
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Q• — Nothing of that sort? A .— I have no recollection of ever 

saying any thing of that sort.
Q■ — Won't you be careful, and try to recall whether you said any 

thing of that kind? A . — No, sir: I know I never did.
Q■ — You know you never said anj- thing of that nature to Mr. 

Harriman? A. — No, sir; j’es, sir, I am positively sure I never 
did.

Q■ — You know you never did ? A. — Yes, sir.
Q•— Let me ask j’ou if you ever saw Judge Day at the billiard- 

room under the influence of liquor? A. — Never.
Q. — Whether or not, some time last summer, you said, at the 

court-house in Barnstable, that Judge Day was under the influence of 
liquor at the billiard-saloon in Barnstable, or words to that effect? 
A. — I have no recollection of saying it.

Q■ — Will you be kind enough to state to the Committee whether 
you recollect that you have not said it? A. — I think, if I had said 
any thing of the sort, I should recollect it.

Q■ —-And have you said anjr thing of that sort, at that time and 
place, to Mr. Higgins? A. — Not to my recollection.

Q■ — You feel sure you haven’t? A. — I feel sure I haven’t.
Q- — Do you remember when it was you called upon Mrs. Willard 

A. Crowell? A . — No, sir, I  do not. It was in the evening.
Q. — What time of the year? A . — I don’t recollect the year or 

month. But she sent —
Q• — It is only the matter of time. It was after she had been to 

the probate office in settlement of the estate? A. — I think it was.
Q• — Now, with reference to the probate court at Harwich, when 

Sophia Hopkins’s license was granted : do you remember how long 
the judge was at that court, — whether he came down on one train, 
and went back on the other? A. — I think he did, if that was the 
court. There was one court when he went up on one train, and came 
back on the same day.

Q■ — And whether there were a greaf man}- suitors, who had come 
from different parts of the county in their carriages, who had to go 
away with their business unattended to ? A. — I don’t recollect 
about th a t; but I  think the business was despatched before Judge 
Day left.

Q■ — Let me ask you another question, Mr. Thacher : whether you 
remember a controversy between Mr. Snow and Judge Day in the 
probate office at Barnstable, when Judge Day was under the influence 
of liquor? A. — No, sir : I recollect nothing of the kind.

Q■ — Whether you stated to Mr. Harriman at the court-house, I 
think, at Barnstable, that there was a controversy between Mr. Snow 
and Judge Day, and that Mr. Snow kept his temper remarkably well,
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and that Judge Day was very rough and insulting in consequence of 
having had too much to drink? A. — Not at all.

Q. — Nothing of the sort? A . — Nothing at all. I recollect the 
controversy perfectly well.

Q■ — And you never said any thing to him ? A. —• If I said any 
thing, — I recollect the controversy perfectly well, —-I don’t recollect 
saj'ing an}- thing to Mr. Ilarriman. I have no recollection of speak
ing to him about it.

Mr. King. I don’t think there is any thing else.Q. (By Mr. B u rd ett . ) — Mr. Thacher, there is simply one matter 
of record I should like to have you enlighten me upon, if you can. 
Have you a record of the case of Noble P. Swift in insolvency here? 
A. — I have, sir [producing it].

Q. — Will you read the docket entry of the 23d of April, 1867, in 
full? A. [Reading.] — “ 1867, April 23. Warrant and schedules 
returned. Debts proved. Calvin Crowell was chosen and appointed 
as one of the assignees, and Ebenezer Bacon was appointed by the 
court as another assignee in said case.”

EUGENE E. C. SWIFT. Sworn.
[ T e s t im o n y  ta k e n  in  1881.]

Q. (Bjr Mr. Bdrdett.) — Where do j'ou reside, Mr. Swift? A . —• 
Falmouth.

Q. — And j'ou keep a hotel there? A . — Yes, sir.
Q. — What is the name of the hotel? A. — Succauesset House.
Q. — Has Judge Daj’ ever stopped at j'our house? A . —He has, 

sir.
Q. — In what seasons of the j'ear? A. — At the time of holding 

the probate court, — October or November.
Q. — Did he stop there in 1878, — that is, two j'ears ago last No

vember? A . — I think so. He has been there, I think, three or four 
times.Q. — Will you state, Mr. Swift, whether Judge Daj', when there at 
your house, has ever been affected by, or under the influence of. in
toxicating liquors, as far as j'ou saw? A .— I never saw him, sir, in 
any way under the influence of liquor.

q _Mr. Swift, do you have a depot carriage at the Falmouth
d e p o t ?  A .  — I  d o :  y e s ,  s i r .

q _And can j'ou tell whether or not, in November, 1879, — that
is, a year ago last November, — Judge Day rode in your carriage from 
the Falmouth depot up to the other hotel, Mr. Davis’s?

Mr. K in g . If you know any thing about i t : if you were there.
The W it n e s s . I can’t state positively about that: I don’t remem-
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her, sir. He has always rode in my carriage when he went to my 
house : whether he did or not when he went to the other place, I don’t 
know.

Cross-Examinat ion.
Q. (By Mr. K in g .)  — How long have you kept this hotel? A. — 

Eight or nine years, sir.
Q- — How many times has Judge Day been to your house? A. — 

From three to five times : I don’t know whether three, four, or five 
times.

Q. — Well, do you recollect with entire certainty that he was there 
in 1878? A . — I don’t. Let me see: last year he was not there. 
The year previous, and the year previous to that, I am certain, he was 
there.

Q. — He was not there last fall ? A . — Not last fall: no, sir.
Q. — But he was there the two years before that? A. — Yes, sir.
Q. — Now, how are you able to fix the fact that he was there two 

years before that? A. — From my memory : that is all.
Q .~  That is your general judgment about it? A. — I know it, 

same as I know any thing. I  know he was there two years in succes
sion ; and I know the last year he wasn’t there, and the year previous 
he was there, and the year previous to that. I believe that is correct.

Q. — He was not there at the last probate court? A . —-I am not 
quite positive about that.

Q.— At the last probate court held in November, he was not at 
your house? A. — No, sir.

Q. — But the year before that, he was there? A .— He was there 
the year previous.

Q. — And the year before that? A. — As I remember i t : I am not 
quite positive about that.

Q. — You didn’t drive j’onr own carriage to the depot always, I 
suppose? A . — Not always. I am most always in the carriage: I 
drive it sometimes.

Q — Sometimes you are? A. — Sometimes I drive it, and some
times I don’t :  I am most always there with the carriage.

Q. — And sometimes, I suppose, you are not there ; sometimes you 
send it up? A . — No, sir, I am most always there. I  am mail- 
carrier, also ; and I have to be there to attend to the mail.

Re-direct Examination.
Q. (By Mr. Burdett.) — How often have you known Judge Day 

to be in Falmouth? A . — I don’t know, .sir. Five or six times, I 
should think.

Q. — How manj7 times a 3'ear, I mean? A .— I don’t know of 
his being there more than once a j'ear to hold probate court.
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Mr. Burdett at'this point said that the parts of Judge Day’s testi

mony of 1881, which the remonstrants desire to put in, had not been 
determined upon yet, but they would be arranged very soon.

The Petitioners’ Case resumed.
The C h a ir m a n . N ow , i f  the petitioners are ready to proceed, we 

are ready to hear them.
Mr. W a d l e ig h . We offer the deposition o f  David Bursley, Mr. 

Chairman.
Mr. T h o m pso n . I do not know .what certificate they have. They 

have been conferring with the magistrate without any notice to us 
at all. I don’t understand that this is the regular way to do business 
in taking a deposition.

At the request of the Chairman, the following report of the pro
ceedings at David Bursley's house, written by the justice of the 
peace, Smith K. Hopkins, was read by Mr. Harriman : —-
To the Hon. Committee of the Legislature to whom were referred the Several

Petitions for the Removal of J o s e p h  M. D a y  from the Office of Judge of Pro
bate and Insolvency.
In the matter of the deposition of David Bursley of Barnstable, the justice 

before whom said deposition was to be taken, submits the following report for 
the information of the Committee: —

Pursuant to a notice annexed to the deposition or paper herewith transmitted 
(the time of taking said deposition having, by agreement of the counsel for the 
petitioners and the counsel for the remonstrants, been postponed from nine 
o’clock a .m . until half-past eleven o’clock A.M.), I proceeded on Saturday, the 
fourth day of March, at half-past eleven o’clock a .m ., to the dwelling-house of 
said David Bursley, the deponent, in the village of Barnstable, and proceeded 
to take the deposition of said deponent; he first being duly sworn to speak the 
truth, the whoie truth, and nothing but the truth, relating to the cause for which 
his deposition was about to be taken. There were present David Bursley, the 
deponent; and Smith K. Hopkins, Esq., the justice; H. P. Harriman, Esq., 
of counsel for the petitioners; and Thomas H. Talbot and E. W. Burdett, Esqs., 
of counsel for the remonstrants; and Hon. Joseph M. Day, the respondent. 
After proceeding with the deposition (which was by me reduced to writing in 
the presence of the deponent) until fifteen minutes before one o’clock p .m ., I 
continued the further taking of the same until two o’ clock p .m ., when I again 
met the counsel and the parties above named at the house of the deponent, and 
proceeded with and completed his examination-in-chief, except that the same 
was not read over to him in his presence and hearing. And, at tire request of 
the counsel for the petitioners, the name of said deponent (the deponent saying 
he was unable to write his name) was signed to said examination-in-chief by 
H. P. Harriman, counsel for the petitioners; and the signature was witnessed 
by E. W. Burdett, counsel for the remonstrants. After a conference between 
counsel for petitioners and remonstrants, who ail desired to take the four o’clock 
p  m . train for Boston, — the counsel for the remonstrants desiring to have time 
granted them to prepare for the cross-examination of deponent, — they made a 
motion to continue the time for cross-examining said deponent until Wednesday, 
March, 8th inst., at half-past eleven o’clock a . m .
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And Monday being the day of the annual town-meeting at Barnstable, and 

Tuesday having been assigned as a day for further hearing before the Committee 
of the Legislature, 1 deemed the time asked for not an unreasonable one to 
prepare for said cross-examination. And though opposed by the counsel for 
the petitioners, 1 at three o’clock and forty-live minutes p .m . continued the time 
for completing said deposition and for said cross-examination until Wednesday, 
March 8, at half-past eleven o'clock a .m.

And on Wednesday, March 8th inst., at half-past eleven o’clock A.M., I pro
ceeded to the dwelling-house of said Bursley, and was met at the door by his 
son, Francis A. Bursley; and upon inquiring if I could come into the house and 
proceed to finish the deposition of the deponent, David Bursley, I was told, 
that, while he had no objection to my coming into the house, I could not be 
permitted to enter the room of Mr. Bursley, the deponent, nor to hold any 
conversation with him; and that the reason for such prohibition was the ex
treme weakness and physical disability of the deponent; and that the prohibi
tion was by the advice of his physician, who would not recommend further 
interrogation of the deponent; and that, if the physician had been consulted, 
he would not have consented to have had his deposition taken in the first in
stance. Whereupon, by agreement of counsel, I then and there continued the 
time for completing said deposition until Saturday, the eleventh day of March 
inst., at half-past eleven o’clock a .m ., at the dwelling-house of said Bursley. 
And on said Saturday, March 11, 1882, at half-past eleven o’clock a .m ., I pro
ceeded to the dwelling-house of said Bursley; and, upon inquiring at the door 
if I could be admitted, to finish the deposition of said Bursley, I was informed 
by his daughter, then having the care of said Bursley, that under no circum
stances could I be permitted to proceed to take or finish his deposition; that 
said Bursley was very ill and delirious; that he was delirious on Monday last, 
and had been delirious every day since; that there was no probability of my 
being admitted to complete his deposition.

Whereupon, at the request of the counsel for the petitioners, previously com
municated to me by him (neither counsel for petitioners nor remonstrants being 
then present), I then and there adjourned the further consideration of or tak
ing of said deposition until Monday, the thirteenth day of March inst., at half
past eleven o’clock A M., at the dwelling-house of said Bursley.

And on said Monday, March 18, at half-past eleven o’c'ock a .m ., I again 
proceeded to the dwelling-house of said Bursley, and again made inquiry at the 
door of said Bursley’s house, and was again informed by said Bursley’s daugh
ter that said Bursley was very ill; that there was no probability whatever that 
he would ever be able to complete said deposition; that while site could say 
that Mr. Bursley was a trifle more comfortable than when I last called, he was 
not, and probably never would be, able to finish the deposition; and that her 
answer was by reason of the statements of his physician. Neither the counsel 
for petitioners nor remonstrants were present. I therefore made no further 
adjournment, but report the facts for the consideration of the Committee.

SMITH K. HOPKINS, Justice of the Peace.

Arguments as to the admission of the deposition were then made 
by Messrs. Thompson and Wadleigh. The former opposed the 
proposition of the petitioners to admit the document offered, citing 
in support of his position Fuller v. Rice, 4 Gray, p. 343 ; Greenleaf 
on Evidence, p. 445 ; the Revised Statutes, chap. 9, sects. 15-23, 
and other authorities.
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Mr. Wadleigh argued in support of admission, citing Gass v. 

Stinson, 3 Sumner, 98.
The Committee then took the question of the admission of David 

Bursley’s deposition under advisement.

SMITH K. HOPKINS. Sworn.
Direct Examination by Mr. W a d l e ig h .

Q. — You acted as magistrate on this occasion? A. — Yes, sir.
Q. — Who were present? A .— Mr. David Burslej-, Mr. Harri- 

ruan —
Mr. Thompson. I object to this. He has put that fact into the 

certificate. I object to any thing of the sort being testified to.
The Chairman. I understand the certificate is in, Mr. Wadleigh?
Mr. W a d l e ig h . It is, Mr. Chairman; but inasmuch as I haven’t 

read it, and didn’t pay attention to it when it was read, it is rather 
sharp to take me up in this way.Q. (By Mr. W a d l e ig h .)  — As to the finishing of the cross-exam
ination, what position was taken by the two parties present? What 
did Mr. Harriman desire — that the cross-examination ought to be 
then and there finished? A . — I can’t swear that I  heard it, or 
understood Mr. Harriman to make any demand for a continuance 
of the cross-examination then and there.

Q. — Did he not request that the examination should proceed, and 
did he not say in that connection that he was willing to stay there 
until twelve o’clock at night in order to finish it? A .— Upon my 
oath, sir, I have no recollection of hearing Mr. Harriman say any 
thing of the kind.

Q. — At whose request was the examination postponed? A. ■— It 
was postponed upon a motion by Mr. Talbot, counsel for the remon
strants.

Q. — Was there any discussion with regard to whether it should 
be postponed, or not? A . — There was a discussion between the 
counsel, which I  didn’t hear but very little o f; and I don’t remember 
it.

Q. (By the C h a ir m a n . ) — Was there any objection made to the 
postponement of it? A. — I don’t remember of any objection being 
made to the postponement of it at that time, but there was objection 
made that it should be continued beyond Monday. Mr. Harriman, 
as 1 understood, objected to having it continued beyond Monday ; 
and I said I would continue it to any time to which counsel would 
a°ree. If they could not agree, I should continue it to such time as 
I  thought proper.
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Q. (By Mr. W a d l e ig h . ) — Didn’t Mr. Harriman say there that 

he would staj7 till twelve o’clock at night in order to finish it? A. 
— I didn’t hear it. He might have said it, but I didn’t hear it.

Q. — Did you understand that he desired the cross-examination 
should then proceed? A. — T did not so understand. I understood 
his desire was to return to Boston with the other counsel that da}7, 
but he wished to have the examination continued till Monday so that 
he and the other counsel might come from Boston; but they didn’t 
agree on Monday or any other time, and consequently I continued 
the examination to suit my own convenience, w'ithout regard to any 
party.

Q.— Now, will you not state whether Mr. Harriman said he was 
willing to stay there and finish that deposition? A .— I  will swear 
that I heard nothing of the kind.

Q. —-What did he say in regard to it, — whether he would or would 
not staj-? A . — I cannot give his language as to w7hat he said. 
My impression is, that he was very anxious to have it finished on 
Monday.

Q. ■—Wasn’t he anxious to have it finished on Saturday? A . — I 
have no remembrance whatever of his expressing any desire to have 
it finished on Saturday —

Q. ■—-Well, now, was there any discussion as to whether or not 
the witness should be allowed to sign the deposition? A. — If you 
will permit me to answer further the last question. My recollection 
is, that, after the witness signed the deposition, the counsel and my
self got up to go out of the room, as if by spontaneous intent, and 
that we proceeded into another room. Then the discussion between 
the counsel took place, which I didn’t hear.

Q. — Wasn’t there a discussion as to whether or not he should be 
allowed to sign at that time? A. — There was a discussion as to 
whether or not he be allowed to sign at that time.

Q. —-What was Mr. Harriman’s remark? Did he desire to have it 
signed? A .—-He desired to have it signed. Said I to him, “ I feel 
that I am ignorant about this matter : I am in doubt whether it ought 
to be signed now, or wait until it is finished. I then asked Mr. Har
riman’s opinion, and he declined to give it. I asked Mr. Burdett, 
and he gave i t ; and after that Mr. Harriman gave his opinion. Then 
it was agreed that Mr. Bursley should sign so much of the deposition 
as had been taken, but that it was not to affect the rights of either 
party.

Q. — Did you understand that Mr. Harriman agreed that this depo
sition should not be used providing the cross-examination could not 
be finished? A. — No, sir, I  didn’t understand that.

Q.— Didn’t you understand from what was said there that Mr.
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Harriman would offer the deposition if the cross-examination could 
not be finished then? A. — No, sir, not from what he said.

Q- — Didn’t you first say that you didn’t understand that.Mr. Har
riman would not offer the deposition in case the cross-examination 
could not be finished? A. — I mean to say that I didn’t understand 
him to say that it would be offered.

Q. (Ify  the Ch a ir m a n .)  — What was the reason given for signing 
it at all? A. — Mr. Harriman gave as a reason that the man might 
die if it wasn’t completed.

<2 - — If it wasn’t to be offered, what good would the signing do? 
A. —  I don’t know, sir. The only point of agreement was, that the 
mere fact of its having been signed should not prejudice either party’s 
rights. I was in doubt myself as to whether it should be signed.

Q. (By the Ch a ir m a n . ) — Didn’t you understand bjr th a t,— the 
signing should not prejudice the rights of either party, — that either 
party should have the right to object to the others using the deposi
tion with the signature before the Committee? Was not that what 
you understood by “ not prejudicing the rights of either party” ? 
A. — Something of that kind.

Q. •— What else could it.be? A. — I don’t know but there might 
be some other reason.

Q.—• What other reason could there be? A . —  I  don’t know. I 
was ignorant as to whether the deposition in that form should be 
signed at that time, or wTait till it was completed. I suppose all 
present were anticipating that it would have been finished at that 
time.

Q.— Wasn’t this the understanding: that it was satisfactory to 
counsel that it should go in signed in that form then, with the right 
of resuming the deposition? Wasn’t that the ground upon which it 
was signed then? A.-—The only understanding of the matter was,
that it should make no difference whether it was signed then, or after 
it was completed.

Q. (By Mr. Wadleigh.) — Didn’t you understand that thej- were 
to have the right of cross-examination, provided it could be finished 
afterwards ? A. — Certainly.

q .— And that was what you understand ? A. — Certainly. The 
only question upon which there was a discussion there was whether he 
should sign at that part of the deposition he had alreadj' given, or 
wait and sign it after it was completed.

Q ._And Mr. Harriman gave as a reason for this signing, that
he might die before the cross-examination was finished? A . — Yes, 
sir.q m_Now, if Mr. Harriman didn’t intend to use the deposition as
it was in case the cross-examination could not be finished, what pos-
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sible motive could he have had for desiring the deposition ? A. — I 
could not answer that.

Q. (By the C h a ir m a n .)  — I do not conceive of any motive for hav
ing the man sign that deposition except that he proposed to offer it 
if the man died. If the counsel for the remonstrants, or the witness, 
can give any other reason, I should like to have it.

Mr. T h om pson . I suppose if I  had the same experience in this 
matter, I would have done the same thing ; and I should give this rea
son for i t : I did it in order to place myself in the best possible 
position, although eventually it might not help any. I should suppose 
that the counsel would have done it. If I had been there in the posi
tion that he was, I should certainly7 have asked to have it done.

The C h a ir m a n . For what reason?
Mr. T h o m pso n . Hoping to put myself thereby7 in the best possible 

position, in the expectation that it might be a benefit some time or 
other ; and I should do every thing to favor my7 client’s interest in the 
matter. I supposed that the signing in this instance neither added 
nor took from the deposition ; and the paper has no more validity 
than if the deponent signed in answer to the magistrate, saying that 
he didn’t know but that it might be required to be signed after the 
direct examination and after the cross.

The C h a ir m a n . Still, though you knew it would do no good, you 
would do it?

Mr. T h om pson . Certainly7 I  should not do an entirely7 vain 
thing ; but if I didn’t know that the man would live, or what might 
happen, I should take all the precautions I could in order to present 
afterwards my motion to the court or Committee in the best possible 
manner I could.

The C h a ir m a n . I s not that the reason that the Chairman o f  the 
Committee stated, — that it was only7 in order, to offer it on?

Mr. T hom pson . I should offer it just the same if it wras not 
signed : the signing would not change it at all, and Mr. Wadleigh 
would not offer it. It was not for the purpose of offering it at all that 
it was brought up, but to place himself in the best possible position, — 
not to offer it, certainly. I should offer it in any way that was proper, 
and see what view would be taken of i t ; but I  would not have had it 
signed in order to offer i t : I am sure of that.

The C h a ir m a n . Y ou would offer it possibly7, because you thought 
it would have a better chance?

Mr. T h om pson . Possibly I might upon reflection, if I thought it 
might be of advantage.

The C h a ir m a n . I don’t know exactly7 how the Chairman ex
pressed himself, but that was what he intended to say.
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Cross-Examination.
Q. (By Mr. B u r d ett .)  — You say that you stated at the time, 

that you felt yourself ignorant of the proper method of proceeding, 
and asked the opinion of one or two of counsel, did you? A. — Yes, 
sir : I think I  said so.

Q• — And when you asked the opinion of the junior counsel for the 
remonstrants, do you remember he said he supposed that there could 
not be any possible doubt of the fact, that the deposition was not a 
deposition until finished, and this one was not a deposition until the 
cross-examination had been finished, and the answers read over, etc. ? 
A . — My impression is, that Mr. Burdett said that it should not be 
signed until it had been finished. That was mv opinion : but I wasn’t 
firm in the belief, and for that reason I  stated I was ignorant, 
and asked the opinion of the gentlemen present; and I  understand 
the arrangement was, whether right or wrong, it should affect neither 
part}'.

Q. — Now, in relation to the signing, Mr. Hopkins, I want you to 
try to remember whether or not I am correct when I ask you if, when 
there was a proposition on the part of Mr. Harriman to have what 
had been taken down signed, there wasn’t objection on the part of 
the remonstrants’ counsel at first? A . — There wasn’t objectioi? 
until —

The C h a ir m a n . I do not see exactly what you propose to show : 
I understand that the signature is just in the same position as evi
dence which was admitted under your protest or objection would be. 
I do not understand that you consented to have that paper signed, 
and then waive your right to object to it. I understand that it comes 
before us with the signature having been made under your objection, 
as if evidence had been introduced under your objection, and you 
have the same right to avail yourself of the right of objection now 
as you would to evidence brought in under objection.

Mr. B u rd ett . All I want to show by this witness is this : that, 
when the proposition was made that the witness sign what had been 
testified to up to that point, objection was made, and then, some 
discussion ensuing, I said substantially this : “ Why, Mr. Harriman, 
we will never make any dispute that the witness has testified to what 
has been put so far, without admitting that it constitutes a deposi
tion.” Whereupon he said, “ Let it be signed ; ” and the answer was, 
“  I t  makes no difference whether it is signed or not. We will' never 
make a dispute of the fact of what this man has testified to up to 
this point.” — “ Well, let it be signed,” said Mr. Harriman ; and he 
went up to the witness himself, and it was signed by him for Mr. 
Bursley ; and that was the whole of it.
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Mr. Harriman. That is the whole of it.
Q. (By Mr. W a d l e ig h .)  — Is that correct, Mr. Witness? A. — 

Yes, sir, very nearly.
Mr. B u rd ett . I said there would be no dispute of the mere fact 

that Mr. Burslej' had answered certain questions, and had the answers 
put on paper. Mr. Harriman was anxious to have the witness put 
his name to i t ; and 1  objected at first, but said it makes no differ
ence —

Mr. W a d l e ig h . And the ground of your objection was that you 
hadn’t finished the cross-examination?

Mr. B o rd ett . It was that there was no deposition.
Mr. Wadleigh. And it wasn’t a deposition because you hadn’t 

finished?
The Chairman. I understand the remonstrants claim, in the first 

place, that it should not be signed, and, whether signed or not, that 
it is not admissible.

Q. (By Mr. Thayer.) — What was the physical condition of this 
Mr. Bursley ? A . — I don’t know, but by hearsay.

Q.— You saw him, didn’t you ? A . — He appeared much worse 
than I  ever saw him look before. When I went into the room, he was 
coughing very badly; not any worse, however, than I have heard 
him cough in the court-house when about his business. After the 
deposition commenced, I noticed that he ceased almost entirety to 
cough ; and I don’t remember hearing him cough more than once or 
twice. When the deposition was finished, I should judge that he was 
a great deal more fatigued, and apparently weaker, than when he 
commenced ; and, when Mr. Harriman asked him to sign it, I  think 
he said, “ I can’t write,” or Mr. Harriman offered to sign it for him: 
and he was in bed during the whole time.

Q. (By Mr. B r u c e . )  — Was he a very sick man at the time? A.
■—Mr. Burslej' is such a peculiar man that I cannot say whether he 
was or wasn’t a very sick man. Sometimes, when under the physi
cian’s care, he has been known to get up out of his bed, and go about 
his business, and to cut a load of wood, and bring it home.

Q. (By Mr. W a d l e ig h . ) — He is a very strong-willed man, isn’t 
he? A .— Very strong, and of clear head.

Q. — Did his physical condition appear to be weak ? A. •— Weaker 
than I ever noticed it before.

Q. (By Mr. T h a y er .)  — He was exhausted to such an extent when 
that direct examination was finished, that he asked some one else to 
write his name : was that it? A. — I think he said, “ I  can’t write ; ” 
and my impression is that Mr. Harriman suggested that he would sign 
it, and —

Q. (By Mr. W a d l e ig h . ) — Did he seem to be clear-headed that
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day, Mr. Hopkins? A .— I think he was, sir. I saw nothing— 
except that he talked in a different manner from what I heard him 
talk before. His voice was apparently weaker.

Q- — Did he object to the cross-examination? A .— I heard him 
say nothing about it, sir.

Q•— But Mr. Harriman objected to going on with the cross-exami
nation at that time? A. — I heard no objection made.

Q■ — When did you give the certificate to brother Harriman ? A. 
— I think it was yesterday morning.

Q■ — Prior to that time, had }'ou talked with Judge Day about this 
matter? A. — I had not.

Q. — Are you positive about it? A . — I don’t remember any con
versation with him.

Q. — Didn’t j-ou have any talk with him at all? A .— Do you 
mean before —

Q. — No, no : any time between the time when this was taken and 
the time when you gave this to brother Harriman? A . — The fact 
of Mr. Bursley’s health might have been alluded to ; but I think —

Q. — Didn’t you have a talk with him about this certificate? A. — 
I have no recollection, sir, of any.

Q. —■ Can’t you say—■ can’t you recollect whether, between the 
time you took this deposition and the time you handed this certificate 
to brother Harriman, you didn’t talk with Judge Day about this cer
tificate or any thing else? A . — I have no recollection whatever of 
any conversation.

Q. — Will you swear you didn’t? A. — I don’t saj? I would swear ; 
but I have no recollection.

Q. (By Mr. B u r d ett . ) — The time that the direct examination 
closed, — did you state that in the certificate ? A. — I think I did, sir.

Q. — How long was it before it would be necessary to leave the 
house to catch the train by taking a reasonable time to do so? A. —• 
The train was due at Barnstable at four o’clock : I should think it 
would take ten minutes to get to the depot; and I should have to 
travel fast.Q. (By Mr. C o o k .)  — At whose motion was this adjournment had? 
Who suggested a continuance? A. — When Mr. Bursley’s deposition 
was finished, if I remember correctly, every person in the room—-it 
being near four o’clock — arose as if by unanimous consent, without 
saying any thing about adjournment there. The matter was discussed 
in another room between the counsel; and then, after the discussion 
by them, — some part of which I heard, and some part of which I 
didn’t hear, — Mr. Talbot made a motion that it should be continued 
till Wednesday.

Q. (Bj' Mr. W a d l e ig h .)  — Didn’t they say, previous to that, that
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they would not proceed then with the cross-examination? A. — The 
counsel?

Q. — Yes. A . — I think I heard one of the counsel say that it 
was impossible for him to come down on Monday.

Q. — Didn’t the counsel say that they couldn’t go on? A. — No, 
sir: I didn’t hear it.

Q. (By the C h a ir m a n . ) — I think yon stated previously that the 
cross-examination was postponed on motion of Mr. Talbot? A . — 
I so stated, and say so now.

Mr. W a d l e ig h . It is not the fact.
Mr. T h a y e r . So far as the evidence goes, it is.
W it n ess . I want to make my answer clear. I understood I was 

asked whether there wasn’t an assertion that they would not come on 
Monday. I heard nothing of that kind.

Q. (By Mr. T h a y e r . ) — I ask you whether you understood from 
the counsel of Judge Day that they wouldn’t proceed with the cross- 
examination at that time, and whether that wasn’t before the dis
cussion that Mr. Bursley should then sign the deposition? A .— Do 
you mean on Saturday ?

Q.— No: before this discussion came up about allowing him to 
sign. Hadn’t the counsel for Judge Day stated that they would not 
then proceed with the cross-examination, and then didn’t the ques
tion come up, whether or not he should be allowed to sign what he 
had sworn to?

Q. (By the C h a ir m a n . )  — Whether, prior to this discussion in the 
other room, either of Judge Day’s counsel said that then they would 
not proceed with the cross-examination? A. — I heard no such state
ment as that.

HIRAM P. HARR1MAN. Sworn.
Direct Examination by Mr. W a d l e ig h .

Q. — You may make a statement with reference to the matter now 
under discussion — as to what occurred.

Mr. T h om pson . I object to that certainly. If there is any matter 
that he is calling attention to, the special question should be put.

W it n e ss . After I  announced that I  had asked m y last question, 
Mr. Burdett conferred a minute or two with Mr. Talbot and Judge 
Day, and announced that they would not cross-examine that after
noon, that they wished to go to Boston on the train : and, when that 
was said, I insisted that the deposition be signed as far as given; 
and I gave as the reason that Mr. Bursley and the deposition never 
be completed, and I wished to save my rights by having it signed at 
this stage. Then took place what Mr. Burdett has said. Mr. Hop-
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kins, as lias been said, objected to its being signed. He didn’t think I 
had the right; but I insisted on my rights, took the pen and paper in 
my hand, and went to the bedside, and insisted on having it signed 
whether the counsel for the remonstrants were willing or not. Then 
Mr. Burdett and I  agreed that it should not prejudice their rights: 
they should have the right to cross-examine, but 1  simply wanted to 
save my rights at that time. Mr. Bursley wasn’t able to sit up, and 
says, “ Won’t you sign it for me?” He asked me to do it, as it 
would be difficult to sit up in bed ; and I did it, and Mr. Burdett wit
nessed it. Then we went into the other room, and the time to which 
the examination was to be continued was discussed. But it was 
settled that there was to be no cross-examination that day before I 
asked for any signature, or any thing of the kind: the whole matter 
was talked over, and I  stated that I would stay until midnight, if it 
was necessary, because I felt that Mr. Bursley was in a very danger
ous condition, and he was growing weaker and weaker day by day; 
and I urged that if they continued at all, that it be to the earliest 
possible day.

Q. (Bj' the C h a ir m a n . )  — Did you make that remark in the pres
ence of Mr. Hopkins? A . — Yes, sir.

Q.— Before you went into the other room? A . — After, I  think. 
I  made the statement that I regarded him as in a very dangerous 
condition.

Q. — Was the statement about staying till midnight made then? 
A. — I made that before the deposition was signed.

Q. — Before you went to the other room? A. — Yes, sir.
Cross-Examination.

Q. (By Mr. B u rd ett .) — Wasn’t that statement about midnight 
made in some side talk between you and me in speaking of a con
tinuance? A . — You were speaking to me, and the magistrate sat 
between us.

Q. — Wasn’t he at the head of the bed? A. — No, s ir : between 
us.Q. — Isn’t it true that you and I  were addressing each other at the 
time that was said, and that you didn’t say in any formal way that 
you would stay there till midnight? A .— I think I  addressed the 
remarks to j’ou and Mr. Hopkins.

_Didn’t you say to various people on that day that you were
anxious to return to Boston by the four o’clock train, that your wife 
was here, and you wanted to get back? A. — Yes, if the deposition 
could be completed.

q _Did you say any thing in the presence of anybody when you
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were speaking of your anxiety to return to Boston, by which you 
qualified it? A. — I think I said nothing till it was stated there was 
no cross-examination to be made that day.

Q. — Didn’t you say in the morning, in the presence of Mr. Hop
kins and Judge Day’s son in the court-house, that you wanted to 
return on the four o’clock train? A . — Certainly I  did if the busi
ness was completed early.

Q. — Now, did you make any formal effort to have the deposition 
continued Saturday afternoon ? A. — You announced that you were 
not ready to cross-examine. Of course I had no power to go on, and 
I  accepted a continuance. Before that, I said I  was ready to stay till 
midnight; but, when I found there was to be a continuance, I insisted 
upon its being signed.

Q. — When this talk about not cross-examining that afternoon first 
came up, it was half-past three, wasn’t it? A. — It was just twenty 
minutes past three when I asked my last question.

Q. — Wasn’t it half-past three before there was any talk of not 
going on that day? A. — I don’t think the talk was more than two 
or three minutes after I finished. At any rate, y7ou announced that 
you didn’t care to go on that day, being obliged to return on the four 
o’clock train ; and you also said that you wanted time to prepare for 
cross-examination.

Q. — Yes, that was said ; but I  ask yrou now if it was not announced 
on our side that we didn’t care to begin the cross-examination, and 
wanted to return? I  ask you, Did you make any objection to its 
being continued to some other da3T? A . —I don’t think I  made an3T 
objection. I was ready to stay7 till midnight.

Q. — Wasn’t that the only thing 37ou said in relation to going for
ward that afternoon? A .— No, sir: I made this statement,-—-I was 
ready to stay till midnight; but, if there was a continuance, I wanted 
the deposition signed so far as it has gone.

Q. — Did you make an3T motion to the magistrate, or in am- wayr 
request him to proceed with the deposition, and let the cross-examina
tion go forward? A .— No, sir: no formal motion.

Q. — After we announced that we could not go forward with the 
cross-examination, y7ou didn’t make .1113' suggestion? A . — No fur
ther than to state, as I have already said, that I  was ready to stay7 
until midnight.

Q. — Didn’t y7ou state that before this took place? A. — No, s ir : 
it was stated after you said you couldn’t go on.Q. (By Mr. T h a t e r . ) — On whose suggestion did the magistrate 
continue the examination? A .— Not on mine. He was the only 
man who was competent to do it.
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Q.— Now, is that correct, about going into the other room and 

disputing? A . — No.
Q .— Then, what he [Hopkins] states is not true about the dis

pute? A . — No, sir : before we went out. That took place first.

GILBERT CROCKER. Sworn.
Direct Examination by Mr. H a rrim a n .

Q. — Mr. Crocker, where do you live? A. — Cotuit.
Q. — How old are you ? A . — Fifty-seven.
Q. — Do you know Judge Day? A . — I did know him.
Q. — Do you remember the time when he was collector of the port 

of Barnstable? A . — Distinctly.
Q. — Whether or not you were master of a light-boat at that time? 

A. — I was.
Q. — Do you remember of having any conversation with Judge 

Day at the time you drew your first quarter’s salary? A . — I do.
Q.— What was that conversation?
The C h a ir m a n . In regard to your appointment to that position.
Mr. I I a rr im a n . In regard to payment I  was asking him about 

now. That was after he was appointed.
W itn ess . No, sir, it wasn’t. My appointment was —Q. (By Mr. I I a rr im a n .)  —-You were appointed under the recom

mendation of whom? A. — Hon. Thomas D. Elliott.
Q. — Did you have any conversation with Judge Day about the first 

payment, at-the time of drawing your first salary?
Mr. Thompson objected.Q. (By Mr. I I a rr im a n .)  —-Please state what took place between 

you and Judge Day at the time? A. — With all respect, gentlemen, 
I  should prefer to answer the questions.

Q. — What was said about an}’ payment at the time your first sal
ary was due, between you and Judge Day? A . — I was given to 
understand —

Q. (By the C h a ir m a n . ) — By whom? A .— Mr. Day, who was 
then collector of customs. I  was given to understand that it was 
customary for all holding like positions — positions like mine — to 
leave a sum of money. I did so.

Q. — How much ? A. — Fifty dollars.
Qm_Was that at the time the first quarter’s salary was due? A.

— No, sir.
q ___What did you do then? A. — If I remember aright, I ex

pressed to Mr. Day something like this : that my position would not 
admit of it. I was poor, and had quite a family ; but, if I must do
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so, I begged that lie would deduct it from the next quarter pay
ment. Then a note was filled out, which I signed ; and from the 
second quarter’s payment the amount was deducted from what was 
due me. I don’t know what became of the note.

Q. — To whom was this note payable? A . — To Judge Day, I 
think : I am not positive.

Q. — How much was it for? A . — Fifty dollars.
Q. (By the C h a ir m a n . ) — Whom did you give it to? A. — Mr. 

Day.
Q. (By Mr. W a d l e ig h .)  —  When you told him you was poor and 

had a large family, did he make any reply? A. — He very kindly 
postponed the payment of it till the next quarter.

Cross-Examination.
Q. (By Mr. T h o m pso n .)  — You don’t undertake to give the con

versation between you and Judge Day at all, do you? A . — I have 
done so in part, I think. I  think I said that he gave me to under
stand that it was customary so to do.

Q. — And didn’t he say to you the payments were to meet ex
penses? A . — I don’t understand you, sir.

Q. -—‘Didn't he say it was to meet certain expenses? A . — That 
he demanded payment of money ?

Q. ■—■ Yes. A . — I haven’t any’ recollection of it.
Q.— Did you ask him any thing in regard to what the money was 

for? A . —  I  didn’t, to my memory’.
Q. — How long a conversation did you have in regard to the mat

ter? A . — Realty, sir, I  cannot testify to that: it is twenty-one 
years ago, I think, and I have forgotten it altogether. I had —

Q. — You have forgotten it? A . ■— I had forgotten it, and I  hoped 
it might never be brought up. I  had forgotten and forgiven it.

Q. — You say you had forgotten all about the circumstance until 
you was asked? A . — Oh, no ! not altogether: the feeling had died 
away’, of course.

Q. — When were you asked about this matter ? A. — How recently, 
do you mean ?

Q. — Yes. A. — I received a subpoena to appear here.
Q. — Was that the first you heard mentioned of it? A . — Oh, no !
Q. — That is what I ask y’ou. A . — I  could not give you the date, 

sir.
Q. — Well as near as you can conveniently’. A . — It was in 

1861, I think : August, 1861.
Q. — You misunderstand me. How recently were you subpoenaed 

here ? A. — Probably’ three weeks ago, as near as I can recall,
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Q• — Wlio asked j'ou with regard to that? A. — I don’t think any 

one asked me. I  think I named it myself, concerning the conversa
tion about Judge Day.

Q• — To whom ? A . — Charles C. Burse, my brother-in-law.
Q. — How recently before that? A. — I don’t know.
Q. — Haven’t you mentioned it before? A. — I don’t doubt I 

hav,e many a time before, but I couldn’t give the date.
Q. — Who was present at the time of the conversation ? A. — No

body in the room but Mr. Burse and myself.
Q. — Did you ever receive a dollar from Judge Day? Who was 

present when you had the conversation with Judge Day? A . — I 
don’t remember of seeing anjr other person. Mr. Chipman was in 
the custom-house then : he might have been there.

Q. — Yes, yes: did you ever receive a dollar of pay from Judge 
Day in any way? A. — For services on the light-boat?

Q. — Yes : from his hand ? A . — I have.
Q, — Befresh your recollection, and say if you ever received one 

dollar from Judge Day’s hands for any service on that light-boat? 
A . — I think Mr. Chipman pays the men. I  think so: I  would not 
be positive.

Q. — You won’t be positive? A . — I don’t think Mr. Day paid 
i t : I don’t think that he did.

Q. — And it was paid to you at the custom-house by Mr. Chipman, 
you think? A . — By some one there, I think Chipman: I  cannot 
speak decidedly on that point.

Q. — You think it was paid bj7 Mr. Chipman? A .— I  think so.
Q. — Haven’t you any recollection about it? A . — I don’t re

member.
Q. — So you can’t remember? A . ■—I think it was.
Q. — You haven’t any recollection about that? that the money was 

paid to you in the custom-house? A . — I don’t know, sir.
Q. — And }7ou called there for your pay? A. — Yes, sir.
Q. — And that was your quarterly payment? A. — Yes, sir.
Q, — Now, you called upon Mr. Chipman, didn’t you, for your first 

quarter’s pay? A . —  I  called at the custom-house: I  don’t remem
ber who paid it, Mr. Chipman, or some one else.

_Do you remember at all who you called upon when you called
for your pay at the custom-house for the first quarter? A . — I do 
not. _Will you say when you received your first quarter’s pay that
judo-e Day was in the room? A. — I would not swear to i t : I don’t
remember.

Q _Will you say that when you received your second quarter’s
pay that Judge Day was in the room? A. — Yes, sir.
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Q. — You will saj' that? A . — Yes, sir.
Q. — And who was there beside him? Mr. Chipman? A . — I think

he was : I wouldn’t swear to it.
Q .— And you were there, then, for the purpose of getting your

pay? A. — Yes, sir.
Q. — And you received your pay, didn’t you? A. — I did: always 

afterward in full.
Q. —How much was your pay? A . ■—• It was slight pay in October. 

I t was six hundred dollars a year, I think : I remember —
Q. — Do you know ? A. — Yes.
Q. — It was six hundred dollars a year? A. — Yes.
Q. ■— Now, sir, with regard to the fifty dollars : was that paid at 

the time you got your second paj'ment? A. — Yes, sir.
Q .— Wasn’t that paid to Mr. Chipman? A . — I don’t under

stand you.
Q .— Wasn’t the payment that you made of fifty dollars, as you 

claim, made to Mr. Chipman? A. — I don’t know any thing about 
that, sir.

Q. — You haven’t any recollection? A . — No, sir: I  remember 
distinctly that fifty dollars was deducted from the amount due me.

Q. (By the C h a ir m a n . ) — Out of the second payment? A . — 
Yes, sir.

Q. — Did I understand you that was the only deduction made ? 
A . — Yes, sir.

Q. (By Mr. B u r d e t t . ) — Always afterwards you received your 
pay in full? A. — Yes, sir.

Q. (Bj' Mr. T h om pson . ) — Now, sir, didn’t Judge Day say to 
you that there was a great many political expenses that had to be 
met? A. — He might have said i t : I don’t remember.

Q. — And didn’t he say that it was fair and just for those that had 
position to help pay those expenses? A . — I  don’t remember any 
thing about it.

Q. ■—• Haven’t any recollection whether he said that, or not? A. — 
I have not.

Q. (By Mr. T h a y er .)  —Before you received this appointment, was 
you told you could be appointed if you would pay a certain sum out 
of your salary? A .— No, sir.

Q. — Was any thing said to you intimating that it would influence 
the parties having the appointment if you would part with a portion 
of your salary after appointment? A . — No, sir.

Q. — This was a matter, then, done after your appointment some 
three months? A .— Yes, sir.

Q. — You were asked to contribute fifty dollars for some purpose? 
A . — Not exactly in that form of language.
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Q--—-You were given to understand that it was customary for all 

holders of like positions to leave so much money? A. — That is the 
language, as I remember it.

Q. (By the C h a ir m a n . ) — Was it stated who was to have that? 
A . — No, sir : I have no recollection that it was.

Q■ — I  understand you to say you gave your note for fifty dollars 
to Judge Day to be taken out of your second quarter’s salary? A.
■—-Yes, sir.

Q. — That was so? A. —-Yes, sir, that is correct.
Q. — Did the note state on the face of it that was the way it was 

to be paid, or was there a verbal understanding as to that? A .— 
My recollection is that it was an ordinary note “ for value received.”

Q.— It was to be paid, then, out of the second quarter’s salary? 
A. — Yes, sir.

Q. (By Mr. T h o m pso n . ) — You say you were appointed on the 
recommendation of the representative of that district in Congress, 
Thomas D. Elliott? A. — Yes, sir: a friend of mine, Mrs. Randall 
Kelley, a relative of Mr. Elliott, addressed him on the subject, and his 
reply to Mrs. Kelley was, I should get the second light-ship; but, 
when I applied to Judge Day, he said he had a friend who was anx
ious to get the position, but he would give me the “ Handkerchief” 
light-ship.

Q. (By Mr. W a d l e ig h . ) —-Did you take the “ Handkerchief” ? 
A. — I took the “ Handkerchief.”

Q. — Was Mr. Rodman one of your men? A . — Yes, sir, he was, 
afterwards.

Q. — Did you know any thing of his paying any money, or being 
required to pay any? A . — I think I have an indistinct recollection, 
but I  would not swear to any thing in regard to it.

Q. (By the C h a ir m a n . ) — Do you know how man}7 officers there 
were appointed under the collector down there? A. — I do not.

Q. — Did I understand you — one of the Committee suggests the 
question — that this note was made payable to Judge Day? A .— 
Yes, sir.

Q. — And I  understood you to say you never knew what became 
of it? A . — I am sure I don’t.

Q. — It was never given to you ? A. — I  don’t remember whether 
it was handed me and I destroyed it, or not.

Q. (By Mr. S t r e e t .)  — What was the “ value received ” ?
Q. (By the C h a ir m a n .)  — What was the value received on that 

note? A. — I should be puzzled to designate it, sir.
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CHARLES G. RODMAN. Recalled.
Q. (By Mr. I I a rr im a n .)  — You had the position of mate under 

Gilbert Crocker? A. — I had, sir.
Q. — And who recommended you for appointment to that position ? 

A. —  Judge Day.
Q. — Had there been any conference between you with reference 

to that before ? A . — Not that I recollect. Through Squire Steele I 
went over to Barnstable to present a petition to Judge Da}-; and I 
was to have a boat, to have command of it —

Q. (By the C h a ir m a n . ) - —Who told you so? A .—Judge Day 
— that I could ship my crew; and a few days afterwards I  received 
a note from Judge Day, and went to Barnstable, and went to see him. 
He said things had transpired whereby he could not let me have the 
boat; that Mr. Crocker had influence with Mr. Elliott, which was 
sufficient to get his appointment, and he should have to obey him ; but 
I  could have a mate’s berth, if I  wanted it. I accepted it.

Q. — Whether or not, when your first quarter’s salary became due, 
any deduction was made from it? A. — I received for three months 
$30 per month, — $70.

Q. (By the C h a ir m a n . ) — How much was your pay? A . — Ninety 
dollars it should have been ; and, if I  recollect aright, that came 
through the hands of Squire Steele.

Q. (By Mr. S t r e e t .)  — If there was any thing said as to why that 
twenty dollars was kept back out of his salary ?

Mr. T hom pson . lie said he got it from Squire Steele.
Q .  (By Mr. S t r e e t .)  —  I ask him if there was any reason ever 

given to him by any party that paid him his salary why that was kept 
back? A . — Nothing further than to say if it w-asn’t right, Judge 
Day would make it right.

Q. (By Mr. B c r d ett .)  — Who said so? A . — Squire Steele.
Q. (By Mr. T h a y er . )  -—Who was Squire Steele? . A . — Danforth 

S. Steele.
Mr. W a d l e ig h . One of Judge Day’s witnesses.
Mr. T h a y er . He may be known by one or two other character

istics, perhaps.
Mr. C o o k . I  understood the witness to say he was a friend of 

his.
Mr. T h a y e r . I want to find out who Squire Steele is. We have 

heard that he is a friend of Judge Day, and got his first name.
W itn ess . Danforth S. Steele o f  Norwich, justice of the peace.
Q .  (By Mr. C o o k . )  — -I understand you to say you gave him an 

order to collect the money? A .— Yes, sir.
Q. (By the C h a ir m a n . ) — Did he have any thing to do with
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getting you the appointment? A. — He went with me in order to get the boat.

*3- Where? A . — To Barnstable, in the first place ; and, after 
having a talk with Judge Dajr, they had a private conversation. He 
told me, returning home ; and he says, If you want the boat —•

Mr. T h o m pso n . I ob ject.
Q. (By Mr. C o o k .)  — Did he hold anj' office in the Custom House? 

A. — No, sir : not that I know of.
Q■ (By Mr. T h a y e r .)  —- As I  understand you, there was no 

demand made upon you by Judge Day, or anybody else, before you 
were appointed ; but the understanding was, that, if you were ap
pointed, you would have to deduct a certain sum out of your salary? 
A. — Not as mate ; but, if I  had the boat, I should have to pay fifty 
dollars.

Q. — Who said that. A. — Squire Steele told me.
Q. — I am asking you about Judge Day. A. — I had no further 

conversation with Judge Day than what I have stated.
Q. — I want to ask another question. There was put upon you 

this obligation, that, in case j'ou received the appointment, — the 
commission on the light-ship, — you should pay something for i t ; 
was that it? A . — I  wasn’t to pay any thing as mate of the vessel. 
When I got my appointment as mate, there was nothing said about 
pay.

Q. — After you received it, Squire Steele kept twentj' dollars from 
you? A . — He drew the money, and said Judge Day took it.

Q. — He has told you since that Judge Day had it? A .-—No, 
sir : at the time that Judge Day took it out.

Q. (By the Ch a ir m a n . )  — Took it out of what? A . -— Out of my 
quarter’s pay.Q. (By Mr. T h a y er .)  —  Did he tell you what for? A. -— For the 
position on the boat.

Q. — Did j'ou make any objections? A . — I never saw Judge Day 
for a long time afterwards.

Q. There was twenty dollars kept out of your money by Squire
Steele. Who told you Judge Day had it? A .— I received seventy 
dollars instead of ninety dollars, for the first quarter’s pay. I sup
posed I had the document in my house ; but, looking after it, I failed 
to find it.

__D id  vou u n d e rs ta n d  th a t  th e  m oney w en t fo r p o litic a l p u r 
p o se s?  A. — No, s ir .

q __N o th in g  ever said to  j-ou by Squire Steele, or any one else,
to show that that went to foot the bills? A. — Nothing further than 
I  have stated : that they said that much was taken out of my pay ; 
and that is what I received.
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Q. — Did he tell you an amount had been taken out of others, that 

it was customary? A. — No, sir.
Q. — You didn’t ask him? A. — I  was aboard, and came ashore 

when it was my turn, and paid it.
Q. — Did you ask him if others paid a certain per cent ? A. — 

No, sir.
Q. — You didn’t ask, then? A. —  Capt. Crocker said he had paid 

fifty dollars.
Q. — At the time j-ours was taken out did you know others were 

going to pay? A .— No, sir: this was the first quarter, and I sup
posed I should receive ninety dollars.

Q. (By Mr. H a rr im a n . ) — Did you want to pay it? A. — No, 
sir : I think not.

Q. — You were willing to pay it, though? A. — No, sir : I  wasn’t 
willing; but I had no redress but to leave the boat, — as I did in 
September, 1862, and went into the army.

Q. (By the C h a ir m a n . ) — You didn’t leave in consequence of 
that, did .you? A .— I was given to understand, if there was an 
opening I  might obtain it if I went aboard as mate. 'I didn’t obtain 
it, and I left.

Q. (Bjr Mr. B r u c e . ) — I understand when you went up to Barn
stable to see Judge Day, that Squire Steele went with you ? A .— 
Yes, sir.

Q. — And he was the man you relied on to procure the situation ? 
A. — Yes, sir.

Q. — And that he and Judge Day had a private consultation? A. 
— Yes, sir.

Q. — And was it immediately after coming from that consultation 
that Squire Steele told you if you were appointed captain you would 
have to pay fifty  dollars? A. — Yes, sir: on the way home he said 
if I paid fifty dollars to Judge Day 1 could get the boat, and I told 
him I would do so to obtain the boat.

Q . (By Mr. T hompson. ) — Didn’t you press your claims on ac
count of political work? A .— No, sir: I signed a petition for Mr. 
Swift instead of Judge Day.

Q. — That doesn’t answer the question. You supposed that was 
in response to the question I asked you, didn’t you? A. — I had no 
claims —

Q. ■— No, no ! You supposed that was in answer to the question 
which I put to you, didn’t you ? A. — No, sir : not directly.

Q. — Now I ask you the question, If you didn’t present your 
claims on account of your political considerations ? A. — I presented 
a petition —

Q. —• Didn’t you claim that you were entitled to it as an active 
Republican? A. — I think not.
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Q. — Didn’t make a 113- claim of that kind? A. — I don’t think I 

ever made an}' claim on the score of political views in my life.
Q- Then you went for it wholly on the ground of your special 

fitness for the office ? A . — I went for the office —
Q■ — On the ground of special fitness, didn’t 3'ou? A . —Yes, I 

could do the work.
Q.— So yours wasn’t a political appointment at all? A . — No, 

s ir : I  don’t consider that it was so.
Q.— Have you your commission, so as to tell when you were 

appointed? A. — I  think I have, but not with me.
Q. — Do you remember the date of }'our appointment? A .— No, 

s ir : not at this moment. I think I went aboard on the June quarter.
Q. (By the C h a ir m a n . )  — What year? A . — 1861.
Q. — When was Judge Day appointed ? A. — In 1861, first part 

of the administration.Q.  (By Mr. T hompson.) — You stated you didn’t pay at the first 
quarter? A. — I  received seventy' dollars then.

HENRY B. HOPKINS. Sworn.
Direct Examination by Mr. Harriman.

Q. — Where do you live, Mr. Hopkins? A. — Chelsea.
Q. — What is your business ? A. — Travelling salesman.
Q. — For whom? A . — Gould, Spaulding, & Co.
Q. — What business ? A. — Hats and caps.
Q. — Whether you know Joseph M. Day? A. — I know him by 

sight.
Q. — Whether you have seen him at any time on the cars down on 

the Cape division? A .— Yes, sir: several times.
Q. — Whether you ever saw him under any' circumstances that 

attracted your attention? A. — I did at one time.
Q. — And when was that time? A. — When was it?
Q.— Yes? A. — Some three or four years ago; I don’t recollect 

exactly.Q._Whereabouts was it yTou saw him? A .— Somewhere near
Yarmouth ; that is, below Wareham. I got on at Wareham.

q . _What time in the year was it, you think? A. — Early fall, I
think.

q _And whereabouts was it you saw him on the cars? A. — I
don’t understand the question.

q  Was it inside or outside the cars? A. — In the car.
q  Did you see him go anywhere, out from the car? A. — Once

or twice.
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Q. — And what was his condition ? A. — He was intoxicated at 

that time to all appearances.
Cross-Examination.

Q. (By Mr. Thompson.) — Is the Cape one of your routes? A . — 
Yes, sir.

Q .— How long have you been down there? A . — Some eight or 
nine years.

Q. — Well, what time in the day was it ? A. — It was in the even
ing, sir, on the evening train : I should judge six or seven o’clock.

Q. -—How many cars did they have on the train? A . — I don’t 
know, sir.

Q. — Haven’t you any recollection? A. — No, sir.
Q. — In which car were you ? I  was in the regular passenger-car.
Q. — You don’t know whether it was the rear or front car? A. — 

I  think the rear car, sir.
Q. — Where did 3'ou start from ? A . — From Wareham.
Q. — And you got in there after dark? A . — It was early fall.
Q. — I ask you whether you got in there after dark? A. — The 

cars were lighted.
Q. — And j-ou took 3-our seat: do you remember in what part? 

A. — Towards the rear of the car.
Q. — And where were 3-011 going? A. — I don’t remember; either 

Wellfleet or Provincetown.
Q. — You were on the main road to Cape Cod? A .— Yes, sir, if 

I  remember right.
Q.— Well, now, sir, how far had you got along before 3Tou saw 

Judge Da3T ? A. — I  could not sa3- just how far.
Q. — Have you any recollection about it? A. — Yes, sir.
Q. — How far? A. — I  should judge it was about some time after 

leaving Barnstable, but I couldn’t swear to it.
Q. — How long after leaving Barnstable? Do 30U know what 

time the cars leave Barnstable? A . — No, sir, I do not. The cars 
leave Wareham about six.

Q.— Then, they left Barnstable about seven o’clock, somewhere 
along there? A . — Yes, sir : I should judge so.

Q. — How far had you got beyond Barnstable? A . — I couldn’t 
say.

Q. — As near as 3̂ 011 can remember. I don’t suppose 3'ou can say 
within a rod. A. — I don’t remember about the distance.

Q. — Well, how far had you got on the Cape? A. — I don’t think 
we had got to Yarmouth.

Q. — Do 3'ou know whether you had, or not ? A. — I cannot swear 
to it.



1882-] SENATE — No. 150. 365
Q- Do }'ou know any thing about where Judge Day got in. A.— No, sir.
Q- — Do you know any thing about where he got out? A. — No, sir.
Q- — Well, now, sir, how far had you got along the last time you 

saw him? A . — I don’t remember: I saw him somewhere between 
Wareham at the time I  got in, and Yarmouth ; I couldn’t say certain.

Q•— But you didn’t see him at all after 3'ou got bejmnd Barn
stable? A. — That is my impression.

Q. — Yes, sir : it is your impression now ? A . — Yes, sir.
Q. — You thought you saw him when you got as far as Yarmouth, 

but 3Tou were not certain about that? A . — No, sir, I  am not.
Q.— Now, sir, how far had 3’ou got along the last time 3'ou saw 

him? A . — As I said before, it was somewhere between Wareham 
and Yarmouth.

Q. — That was the last time ? A. — Yes, sir.
Q. — Now, sir, did 3’ou have an3’ conversation with him? A . — 

No, sir.
Q. — Did he pass out of the car you were in? A . — He did.
Q. — Which way did he go? A. — He came by me : I was sitting 

back of him.
Q. — You were sitting in the rear of the car, and he passed out? 

A. — Yes, sir.
Q. — When the car was in motion? A . — Yes, sir.
Q. — He walked o u t: didn’t stop to speak with 3-ou ? A .— Yes, 

sir.
Q. — When did you see him after that? A . — He came in again.
Q. — How long was it after he went out of the car ? A. — A few 

moments.
Q. — Well, how long? State to the best of your recollection. A.

— Not over five minutes.
Q. — Where did he go then ? A. — Back to the seat he occupied.
Q. — The same seat? A .— Yes, sir.
Q. — An3'body occupy the seat with him ? A. — No, sir.
Q. — How many people were there in the car ? A. — There might 

have been eight or ten.Q._1  didn’t ask you how many there might have been. I ask
your best judgment as to how many there were in the car? A. — I 
couldn’t say for certain._Have 3’ou any recollection of it ? A. — I remember there
were a few people in the car.

q _Hid you know anybody that was there ? A. — No, sir.
q _Can’t 3'ou remember a man? You remember now that was

your route: you can remember a few there. Can’t you give us the
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name of a single person you saw there? A . — I don’t remember 
distinctly, but I think Mr. Messer was conductor of the train. He 
was the only party I knew.

Q. — You knew him? A. — Yes, sir.
Q. — Did you know any of the passengers? A . — No, sir: I 

don’t remember of knowing anjr of them.
Q. — Did you keep your seat all the time? A. — Yes, sir.
Q. — Where did Judge Da}- go after that? A . — I don’t remem

ber.
Q.— Don’t remember! Didn’t you see him after that? A . — In 

the next seat I saw him.
Q. — How many seats were you from him? A. — Sitting on the 

opposite side, some four or five seats back.
Q. — And he passed out, and was gone some five minutes, and 

walked back, and took the same seat where he had been sitting ? A. 
— If I  remember right, yes, sir.

Q. — And, so far as you know, he did get up again? A . — Not 
that I remember.

Q .— Can’t you tell how far you went that night? A . — I could 
not, sir.

Q. — Where did you stop? have you any recollection? A . — 
Either Wellfleet or Provincetown : that was my general place.

Q. — Did you say Judge Day got out at Wellfleet? A . — No, sir.
Q. — Or Provincetown? A. — I don’t think I did ; no, sir.
Q. — Have you any recollection about it after he took his seat? 

A . — No, sir.
Q. — No recollection what took place? A . — No, sir.
Q. —-Was he in conversation vvith anybody? A. — I didn’t see 

him speak to any one.
Q. — Didn’t hear him speak to any one either? A. — No, sir.
Q. — And you never heard him say a word from the time you got 

into the car until the time you lost all recollection of him ? A. — I 
didn’t hear any thing at all.

Q. — What did you see about Judge Daj’ that led 30U to suppose 
that he was intoxicated ? A. — From his appearance.

Q. ■—What did 3'ou see that led 3'ou to think that he was intoxi
cated? A. — From his appearance, as I  said before.

Q. — I ask 3'ou what 3*011 saw, sir. You will please state that 
A . — Well, he was different from what I have seen him before.

Q. ■— I ask 3’ou what 3'ou saw, sir.
Q. (I>3T the C h a ir m a n .)  — What did he do, Mr. Witness? A. — I 

saw that he was very restless.Q.  (By Mr. T hompson.) — Was it hot or cold weather? A . — 
Mild weather.
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Q. — Do you call a child drunk when it is restless ? A. — No, sir.
Q. — What else did you see except restlessness? won’t you answer, 

please ? A. — I judged he —
Q. — No, no: I ask you what you saw. You saw he was restless. 

You noticed that. Now, what else did you see?
Q. (By the C h a ir m a n . )  — Will you not state?
Q. (By Mr. T h o m pso n .)  :—Won’t you answer? Is the reason 

because you cannot answer it? I ask j’ou if that is the reason why 
you don’t answer? Is the reason because you cannot answer?

Mr. W a d l e ig h . It’s because you holler so!
Mr. T h o m pso n . N ow , if brother Wadleigh is delighted with that 

remark, it is pleasing to me. I always like to see a man enjoy him
self ; hut if you are laughing to prevent my cross-examining this wit
ness, it is of no effect. [To W itn ess . ]  I ask you what else you 
saw except that he was restless? A. —I couldn’t state it, sir.

Q. — Do you know Mr. Messer? A. —Yes, sir.
Q — Did you ask him any thing about this matter ? A. — No, sir.
Q.— Or Mr. Harriman? A .—No, sir.
Q. —You know Mr. Harriman well? A. —No, sir.
Q. (By Mr. K in g sbu ry .)  —Had you ever seen Judge Day before? 

A. — Yes, sir.
Q. — How many times ? A. — Two or three times.
Q. —You knew him well by sight? A. —Yes, sir.
Q. — No mistake about his being the man? A. —No, sir.
Q. —Was there any difference in his walk that you noticed? 

A .—Yes, sir: he didn’t seem to walk so steady.
Q. —You didn’t see him walk off the cars? A. —No, sir: it was on the cars.
Q. (By Mr. B r u c e . ) —Was there any other sign about the man 

that you have not specified particularly, that led you to think he was 
intoxicated? A. — His face was florid: he had every appearance 
of a man that had been drinking.

Q. (By the C h a ir m a n .)  —Did he talk at all? A. — I  didn’t hear him, sir.
Q. (By Mr. T h om pson . ) —Don’t you know he is lame? A. — I 

didn’t know that, sir.
Q. —- Do you remember whether, or not, he had a cane ? A. — 

Yes, sir, he did have a cane.
Q. —But didn’t he walk lame? A. —I didn’t notice that.
Q. — Sir? A. —I knew that he had a cane with him.
Q. —And he walked by the seats with the cars in motion. Did 

you ever see a man with the cars in motion that walked steady? 
Don’t it shake a man about? A . —Yes, sir.

Q. — And isn’t it very difficult for a man to keep on his feet when 
the cars are in motion? A. —Yes, sir.
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Q. — You say because he didn’t walk steady you thought that he was intoxicated ? A. — No, sir.
The C h a ir m a n . I submit that the witness must be fairly dealt 

with. He was asked how he walked, and he said he did not walk steadily.
Q. (By the C h a ir m a n .)  — Did he walk any differently from other 

people who walk through the cars ? A . — I thought that he did.
Q. (By Mr. T h o m pso n . )  —Don’t you know that he always walks 

differently from other people? A .— I noticed that. It never 
occurred to me that he was lame.

Q. (By Mr. B r u c e . ) — Did he walk differently on this day on 
which you say he was intoxicated, from what Judge Day usually 
walks ? A. — Yes, sir.

Q. (By Mr. T h o m pso n . )  — In what particular did he walk differ
ently from what you had seen him on other days on the cars, when 
they were in motion? A .— He didn’t walk erect, as he generally 
does.

Q. — Do you remember of any time when you ever saw him walk 
on the cars before? If you did, won’t you state the occasion? A. — 
I couldn’t state the occasion.

Q. — Will you say now that you have in your mind a distinct recol
lection of ever having seen him walk on any other occasion in the 
cars? A :— Yes, sir.

Q. — How long before this? A. — I don’t remember.
Q .— Do you remember of more than one occasion? A . —Yes, 

sir.
Q. — How many? A .— I couldn’t state: I have seen him quite 

often when down that way.
Q. — I am asking about your seeing him walk through the cars 

while they were in motion? A . — I don’t think I have, sir, in that 
way.

Q. (By the C h a ir m a n . )  — Did you ever see him walk through the 
cars before, while they were in motion? A .— I could not swear 
that I did.

Adjourned till Thursday, March 16, at 10.15 a .m .


