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House of Representatives, Feb. 24, 1879.

lie Committee on Public Health, to whom was referred
petition of the Mayor of Salem and others for authority
onstruct a system of drainage and sewerage in said city,to construct a system or drainage and

report in part the accompanying Bill.

For the Committee,

ALONZO WARREN.
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In the Year One Thousand Eight Hundred and Seventy-nine.

AN ACT
To authorize the City of Salem to construct a Main

Drain or Sewer in the North River.

Be it enacted hy the Senate and House of Representatives
in General Court assembled, and hy the authority of the
same, as follows:

1 Section 1. For the purpose of taking and carry-
-2 ing away the waters of Tapley’s, Goldthwait’s, or
3 Proctor’s Brooks, or their tributaries, and the sewage,
4 drainage, or pollution therein, and for the purpose
5 of taking and carrying away the sewage of the city
6 of Salem, said city is hereby authorized to construct
7 a main drain or sewer, with as many branches as
8 may from time to time be deemed necessary, from
9 the line between said city of Salem and the town of

10 Peabody, at or near the head of Frye’s Millpond,
11 running in a southerly and easterly direction along
12 said millpond and the North River to some point
13 below the North Bridge in said Salem, and to con-
-14 duct and direct into said sewer the said brooks, or
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15 either of them, or their tributaries, and any sewage,
16 drainage, or pollution, which may be therein. Said
17 sewer may be of the width of thirty feet, and may
18 be walled in and covered in such manner as said city
19 may see fit, or may be left as an open canal. Said
20 sewer shall be substantially made with such materials
21 and in such manner as the city council may direct,
22 and shall be kept and maintained in good order by
23 said city of Salem.

1 Sect. 2. For the purposes aforesaid, the city of
2 Salem may take and hold, by purchase or otherwise,
3 all the flats in said Frye’s Millpond, and fill up the
4 same ; and may take, by purchase or otherwise, any
5 lands, real estate, franchises, or water-rights, necessary
6 for laying and maintaining said main sewer and its
7 -branches, or for the better carrying off of said waters.

1 Sect. 3. The mayor of said city, within sixty days

2 after the taking of any of the lands, real estate, fran-
-3 chises, or water-rights, as aforesaid, shall file in the
4 registry of deeds for the county of Essex a descrip-
-5 tion thereof sufficiently accurate for identifying the
6 same.

1 Sect. 4. Said city of Salem shall be liable to pay
2 all damages sustained by any persons or corporations
3 in their property by the taking for such purpose of
4 any land, water, water-rights, franchises, or property,
5 or by the constructing of said drain. If any person
6 or corporation sustaining damage as aforesaid cannot
7 agree with said city upon the amount of said dam-
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8 ages, such person or corporation may have them
9 assessed and paid in the same manner as is provided

10 by law with respect to land taken for highways.

1 Sect. 5. Wherever said main sewer or its
2 branches shall intercept or cut off streams, drains,
3 or sewers, existing at the date of the passage of
4 this act, said city of Salem shall connect the same
5 with said mam sewer or its branches, or make such
6 other provision as not to destroy or unnecessarily
7 injure the flow of the same ; and shall make such
8 provision, whether the flow of any such stream shall
9 be in its natural channel, or in any new or artificial

10 channel which may be constructed for it by the town
11 of Peabody or others.

1 Sect. 6. Upon the establishment hereafter by the
2 town of Peabody of a system of drainage or sewer-

3 age, whereby new or further drainage, sewage, or

4 pollution, shall be directed into said brooks, or either
5 of them, or their tributaries, and shall be carried
6 through said main drain or sewer, the town of Pea-
-7 body shall pay the city of Salem a reasonable com-

-8 pensation for conducting said new or further sewage,
9 drainage, or pollution, along said main drain to the

10 outlet thereof; and, if said town and city cannot

11 agree upon the amount of said compensation, either
12 party may petition the supreme judicial court for the
13 appointment of a commission of three suitable per-
-14 sons, who shall hear the parties, and determine the

15 compensation, if any, to be paid to the city of Salem.
16 Such compensation may consist of a sum in gross or
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17 of a yearly payment to be made to said city, as said
18 commissioners, or a majority of them, shall decide,
19 being subject to the revision of, and being accepted
20 by, the supreme judicial court, shall be final, and
21 judgment shall issue thereon.

1 Sect. 7. Xo corporation, person, or persons, shall
2 hereafter discharge any sewage, drainage, or pollu-
-3 tion of any kind, into said main drain, or any of the
4 branches thereof, except as the same may come
5 through said brooks, or either of them, or their tribu-
6 taries, without the permission of the said city of Sa-
7 lem ; provided, however, that any such corporation, per-
-8 son, or persons, may enter a drain or sewer into said
9 main sewer, or either of its branches, upon giving six

10 months’ notice of their desire to do so, and upon pay-
-11 ment of a reasonable compensation to said city for
12 the use of the same. The entry of any drain or
13 sewer into said main drain or any of its branches
14 shall be made under the direction of the city of
15 Salem, and subject to such reasonable rules and
16 regulations as may be made by the city council
17 thereof.

1 Sect. S. If any town, corporation, person, or per-
-2 sons, shall, contrary to the provisions of this act, enter
3 any drain or sewer, or conduct any sewage or drainage
4 matter, or pollution of any kind, into any drain or
5 sewer, constructed under the provisions of this act, or
6 shall wantonly or maliciously injure or destroy or di-
-7 vert or obstruct any such drain or sewer, or destroy
8 or injure any property owned or used by said city of
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9 Salem by the authority and for the purposes of this
10 act, such town, corporation, person, or persons, shall
11 forfeit and pay to said city of Salem three times
12 the amount of the damages that shall be assessed
13 therefor, to be recovered in any proper action. Who-
-14 ever wantonly or maliciously injures or destroys such
15 drain or sewer, or destroys or injures any property
16 owned or used by the said city of Salem by the
17 authority or for the purposes of this act, maybe pun-
-18 ished by fine not exceeding three hundred dollars, or
19 by imprisonment not exceeding one year.

1 Sect. 9. For the purpose of abating the nuisance
2 in the city of Salem, in said Frye’s Millpond, and in
3 that part of the North River lying in Salem above
4 North Bridge, and in certain portions of the south
5 side of said city of Salem, the said city may from
6 time to time purchase or otherwise take any or all
7 of the flats lying in said Frye’s Pond south of the
8 dividing-line between Salem and Peabody, and any
9 or all of the flats in the said North River lying in

10 Salem above said bridge, or lying below said bridge,
11 and southerly of the Essex Railroad and Eastern
12 Railroad, and any flats lying in Palmer’s Cove, so

13 called, and in the dock lying on the eastern side of

14 Lafayette Street, known as Bowker’s Dock, and fill
15 and raise the same to such grade as may be deemed
16 necessary or expedient. Such city shall, within sixty
17 days from the time it shall take for such purpose
18 said Hats, or any of them, hie in the office ot the
19 registry of deeds for the county of Essex a descrip-
-20 tion of the hats so taken, as certain as is required in
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21 a common conveyance of lands, and a statement that
22 the same are taken pursuant to the provisions of this
23 act; which said description and statement shall be
21 signed by the mayor of said city, and the title of all
25 flats so taken shall vest in the city of Salem ; and
26 the same may be sold and conveyed by said city in
27 such manner as the city council may determine ; and,
28 if any party whose flats arc taken shall agree with
29 said city upon the damage done to him by the said
30 taking, the same shall be paid to him by the said city
31 forthwith.

1 Sect. 10. Any person entitled to any estate or
2 easement in any part of the lands so taken, may, at
3 any time within one year from the time when the
4 same shall be taken, as well in his own behalf as in

5 behalf of all other persons having estates or interest
6 in lands or flats affected by the same taking, file a
7 bill in equity in the supreme judicial court in the
8 county of Essex, setting forth the taking of the com-
-9 plainant’s flats by said city, and whether the com-

10 plainant claims any and what damages against the
11 said city of Salem for said taking, and praying an
12 assessment of damages therefor; and, upon the fil-
-13 ing of such bill, said court shall cause notice of the
14 pendency of such bill to be given to all persons in
15 whose behalf such bill shall be filed to appear and
16 become parties thereto, if they should see fit to do
17 so. Said court shall prescribe how such notice shall
18 be given, and what length of time shall be allowed
19 for appearing and becoming a party to such suit.
20 Any party failing so to appear shall be forever
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21 barred from recovering damages on account of such
22 taking. Each person so appearing and becoming a
23 party shall file a written description of the flats in
24 which he claims an estate, together with a plan
25 thereof, so as clearly to distinguish the same from
26 all other lands, and shall also declare what estate he
27 claims therein.

1 Sect. 11. Upon the expiration of the time al-
-2 lowed for the appearance to the said bill, the said
3 court shall appoint three commissioners, who shall
4 receive such compensation as the said court shall fix,
5 to be paid by the city of Salem. It shall be the
6 duty of the said commissioners, after due notice, to
7 hear each of the said parties, including the said city
8 of Salem, and to assess and award the value at the
9 time of the taking of each parcel of the said land,

10 and of any easement claimed by any party so ap-
-11 pearing, which shall be taken by said city ; and the
12 said commissioners shall make or cause to be made
13 a survey of the lands of the complainants and other
14 parties to such bill, and of all other lands adjacent
15 and owned by other parties whose rights may be
16 affected in determining the lines of such complain-
-17 ant’s lands ; and said commissioners shall determine
18 the boundary-lines of all such lands within said dis-
-19 trict, and report to the court the boundaries estab-
-20 lished for such owner of such lands, with a plan of
21 the several portions of land within said district,
22 showing the lines established for said owner: which
23 plan, after its approval, shall by order of the court
24 be recorded in the registry of deeds for the county
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25 of Essex. Said commissioners, or the major part of
26 them, shall, within three months after said hearing,
27 make report to the said court of their doings, and,
28 when requested by any party, of the evidence touch-
-29 ing any exception intended to be taken by him.

1 Sect. 12. Any party aggrieved by any findings
2 or doings of said commissioners may apply for a jury
3 to revise the same by petition to the supreme judi-
-4 cial court at the same term thereof at which said
5 commissioners shall make their report, or at the
6 next term thereof; and thereupon said court shall
7 order a trial by jury to be had at the bar of the
8 court in the same manner in which trials are held
9 in the superior court to assess the damages for the

10 lands taken for the laying out of highways in the
11 county of Essex. And any party aggrieved by any
12 ruling of law made by said commissioners, or by
13 said court, may except to said ruling, and have the
11 exceptions heard and determined by the said court,
15 sitting in banc, according to its course as a court of
16 equity. The respective rights and remedies of per-
il sons having different or separate interests or estates
18 in the same property as to the disposition of the
19 damages awarded or agreed to under this act, and
20 the manner of assessing damages for the taking of
21 such property, shall be in all respects the same as
22 they now are in the case of property taken for the
23 laying out of highways.

1 Sect. 13. When it shall be finally determined

2 what amount of damages any party is entitled to
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recover against the city of Salem, or any other party
defendant, a separate decree shall be entered accord-
ingly, and execution therefor shall be issued without
regard to the pendency of the claims of any other
party or parties.

Sect. 14. If any party shall apply for and obtain
a trial by jury, he shall recover his legal costs after
such application, if he shall recover a greater amount
than the award of the commissioners with the ac-
crued interest thereon; otherwise he shall be liable
for the legal costs of the other party.

Sect. 15. Said court may make all orders and
decrees necessary to carry into effect the intent of
this act, and may at its discretion, at any stage of the
proceedings, order a party to give security for the
payment of damages or costs.

Sect. 16. All legal costs which shall accrue in the
proceedings under this act, not otherwise provided
for, shall be paid as the said court shall order.

Sect. IT. The city council of the city of Salem
is hereby authorized to lay out, in the manner pre-
scribed by the charter of said city, any street or way
over any of the flats referred to in this act.

Sect. IS. The powers granted to the mayor and
aldermen of said city by chapter one hundred and
eleven of the acts of the year eighteen hundred
and sixty-nine arc hereby so far extended as to enable
said mayor and aldermen to lay, make, and maintain
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6 drains and common sewers through or over the flats
7 within the limits of said city.

1 Sect. 19. For the purpose of defraying the cost
2 of constructing said main drain, and the cost of such
3 franchises, property, lands, flats, water, and water-
-4 rights as are taken, purchased, or held for the pur-
-5 poses aforesaid, and of taking and filling flats as

6 provided in section nine, the city council shall have
7 authority to issue scrip, bonds, or certificates of debt,
8 to be denominated on the face thereof “City of Salem
9 Sewerage Loan,” to an amount not exceeding in the

10 whole the sum of one hundred and twenty-five thou-
11 sand dollars, bearing interest at a rate not exceeding
12 six per cent per annum, said interest to be payable
13 semi-annually, and the principal to be payable at
14 periods not more than twenty years from the time of
15 issuing said scrip, notes, bonds, or certificates, re-
-16 spectively. Said city council may sell the same, or
17 any part thereof, from time to time, or pledge the
18 same for money borrowed for the purposes aforesaid;
19 but the same shall not be sold or pledged at less than
20 the par value thereof.

1 Sect. 20. There shall be set apart annually from
2 the amount raised bv the annual tax of said city a

3 sum not less than five per cent of the principal of
4 the “ City of Salem Sewerage Loan ” as a sinking-
-5 fund, and applied solely to the payment of the prin-
-6 cipal of said loan until the same is fully paid and
7 discharged. Commissioners for said fund shall be
8 elected in the manner provided for the election of
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9 commissioners of municipal sinking-funds by section
10 five of chapter two hundred and nine of the acts of
11 the year eighteen hundred and seventy-five.

Sect. 21. This act shall take effect on its accept-
ance by a majority of the legal voters of the city of
Salem present and voting, as hereinafter provided:
first, at meetings held simultaneously for that pur-
pose in the several wards on some day within seven

months from the passage of this act, to be designated
by the mayor and aldermen, and of which notice
shall be given at least seven days before the time of
holding such meetings ; or, second, at the municipal
election holden on the second Tuesday of December
of the current year, hr case the act shall fail to be
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accepted at the first meetings.12


