
SENATE . . . . No. 5.

To the Hi Representa,Hot General Court
mhled

In accordance with the provisions of the General Statute;
156, the undersigned, Receivers of the

Lar Savings Bank, herewith submit their annual Report,
t of their receipts, payments, and d

reir trust
The Receivers took charge of the affairs of said bank on

the first day of January, 1876, the nominal value of its prop-
rty being 81,030,523.27, as appeared by the books of the

id property was classified as follows
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152 67
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1,413 38
192 43

6,941 71
539 11
216 10

1,816 13
8,507 91
1,984 67
1,180 79

$443 506 78

A.nd they have cash on deposit in various national
banks, ........ 3,065 86

$476,672 64

Under orders of the Supreme Court, the Receivers have
paid two dividends to the depositors, one of thirty-three
and one-third per cent, June 10, 1876, and one of ten per
cent, Nov. 19, 1877, making forty-three and one-third per
cent in all. The nature of the remaining assets is such as

Thor inpaid of dividend No. 1
No, 5,489

$15,300

Stationery, postage, and expense
Engineers, experts, &c.,
Insurance
Expenses in care of real estate,
Taxes on real estate,
Commissions and
Conveyancing and recordin
Legal expenses, .

Real estate at Watertown
Clerical expenses,
Receivers’ expen
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to make it difficult to predict what percentage will be ulti-
mately paid to the depositors, but the Receivers feel hopeful
that they will receive at least twenty per cent more, or
about sixty-five per cent in all.

It became the duty of the Receivers of this bank to have
the question tested whether a savings bank in the hands of
Receivers, and perpetually enjoined from doing business, is
liable to pay a tax of three-fourths of one per cent per
annum on its deposits, as claimed by the Commonwealth.

The Chief Justice, sustained by the full bench, has decree
that such banks are not liable to said tax.

A copy of the opinion affirming said decree is hereuntc
annexed.

Lancaster, Mass., Jan. 7, 18’

Commonwealth of Massachusetts.

ober Law Term, 18'SUPREM
Wo

Commonwealth v. Lancaster Savings Bank.

Opinion of the Court.
Endicott, J. The constitution of this Commonwealth pro-

ides that the Legislature may impose and levy reasonable duties
and excises upon any produce, goods, wares, merchandise, and
commodities whatsoever, brought into, produced, manufactured,
or being within the State. A duty or excise may thus be enacted
not merely upon certain articles produced or brought into the
State, but also upon any commodities whatsoever. Commodity is

neral term, and includes the privilege and convenien
transacting a particular business; and upon persons carrying on
such business it has never been questioned that the Legislature
may levy an excise, or provide that a license must be obtained in
order to transact it. See Gen. Stats., c. 50. And when a num-
ber of persons are incorporated by the Legislature for a special
purpose, or, being incorporated by' another State, have an office or
place of business within the Commonwealth, upon the franchise
thus conferred or exercised an excise may' be laid. Portland Bank
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v. Apthorp, 12 Mass., 252; Attorney-General v. lias* State Min-
ing Co., 99 Mass., 148. It is not a tax upon j
the amount of the capital stock or the extent of the business trans-
acted may properly afford the means of computing the amount of
the tax. It was said by Mr. Justice Wells, in Attorney-(
v. Bay State Mining Co. : “In case of domestic corporation

Ination which involves an estim
pective, which the stock is sup

fits and priv
I

privilege of transacting a particular business, it would
it if, at the time when the tax

and is declared to accrue, the corporation h
transacting its business, practically ceased to exist, and can nc
longer enjoy the privilege, then no tax is to

By the statutes of this Commonw'ealth savings banks are re-
quired to pay a tax of three-quarters of one per
leposits, to be assessed one-half on the average amount of their
ieposits for the six months preceding the first day of May, and
the other half in like manner preceding the first day of Novem
of each year; and their officers are required
the same on or before the second Mondays of these months. St
1862, c. 224, §§ 4,5, 8,9, 11, 12 ; St. 1868, c. 315. The statut
of 1862 wr as passed April 30 of that year; and the power of the
Legislature to impose such a tax upon the franchise of sav
banks, and the right to assess it on the avert
for the six months next preceding the first day of May of that
year, was upheld in Commonw'ealth v. People’s Five Cents Sav-
ings Bank, 5 Allen, 428. The grounds upon which that decision
wr as based are, in the opinion of the court, decisive
It was there held that the excise w'as not irt.V
the bank, or its depositors, or the business which the bank tran
acted during a given period, but upon t
on the first day of May, or, in other words, on its capacity tc
transact business on that day ; and that the extent of its capacity
on that day could properly be determined by the amount of itsnt ot it

business during the preceding six months. That amount would
disclose its capacity', and the value of the privilege and benefit it

enjoyed under its charter on the day when the tax w'as assessed.
See Commonwealth v. Provident Institution for Savings, 12 Allen,
31

In the case at bar, the Lancaster SavingsBank w'as, bv the decree
of this court, in December, 1875,placed in the hands of receiver!
and perpetually' prohibited fipm transacting the business for which
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it was incorporated, and deprived of the right to exercise its fran-
chise, and of the profit and benefit to be derived therefrom. The
receivers proceeded at once to wind up the affairs of the bank, and
the organization of the bank existed only for the purpose of exe-xe

cuting such deeds and papers as might be necessary to enable the
receivers to perform their duties. Without considering the ques-
tion whether the franchise could be said to exist on the first day of
May following, it is very clear that as a privilege to transact busi-

on that day it did not exist. Its officers could not be required
make return, and no tax could be levied as of May 1, 1876

under the existing provisions of law. See Jones v. Winthrop
Savings Bank, 66 Me., 242. If in December, 1875, there had
been no statute imposing a tax on the franchise of savings banks,
and in April, 1876, a statute similar to the statute of 1862 had
been enacted, it would hardly be contended that it could apply to
a bank then in the hands of receivers, and perpetually enjoined
from the transaction of all business. And yet it is impossible,
under the authorities cited, to distinguish such a case from the
case at bar.

Other provisions of Stat. 1862, c. 224, confirm this construe-
tion. When "a savings bank fails to pay the taxes imposed by
that Act, the treasurer of the Commonwealth may bring an action
for their recover}-, and it may also be liable to an injunction
restraining it from prosecuting its business until the taxes are
paid (sect. 11 see also Stat. 1867, c. 52). It is clearly to be
inferred from these provisions that the corporations upon which
taxes are to be imposed by the statute are those which are in the
exercise of their corporate powers, and against which the pro-
ceeding and penalties provided may be enforced ; and not those
in the hands of receivers and perpetually enjoined from transact-
ing business. See Columbian Book Co. v. Deljolyer, 115 Mass.,
69. We are of opinion that the decree of the Chief Justice was
correct in directing the receivers that the claim of the Common-
wealth to recover a tax as of May 1, 1876, was invalid. Decree
affirmed. Attorney-General Train and Assistant Attorney-General
Loring for the Commonwealth; E. A. Kelly for Lancaster Savings
Bank and receivers.
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