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The Committee on the Judiciary, to whom was referred
the petition of the selectmen of Lexington for the passage of
an Act confirming the doings of said town under chapter 214
of the Acts of the year 1873, authorizing said town to drain
certain meadows therein, with the remonstrance theretoi
having heard the parties, and duly considered the same, find
that it is very doubtful, at least, whether the Legislature has
the power to grant the town any relief which the courts
would sustain; and as the feeling between the parties, ex-
pressed at the hearing, would inevitably lead to litigation to
test the validity of any Act the Legislature might pass to
confirm the proceedings of the town under the Act, with the'
probabilities, in the opinion of the Committee, so strongly
against the power of. the Legislature to act being sustained,
as to make it nearly certain that it would not be; and as it
appears to be open for the town to relieve itself largely from
its difficulties by beginning de novo under the Act of 1878 ;

and as the remonstrants expressed an entire willingness that
the town should take this course, and that they would sub-
mit all their claims to arbitration, and thereby prevent fur-
ther litigation in the courts, —-report that no Act should be
passed confirming said proceedings.

In doing this, however, it being so common for the Legis-
lature to pass laws confirming defective proceedings of towns,
and the petitioners having expressed so much confidence that
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it is entirely within the power of the Legislature to grant the
relief asked for, the Committee feel called upon to state, as
briefly as they can, the circumstances of the case, and the

rounds of their opinion, which are as follow
The Act of 1873, chapter 214, authorized the town of

Lexington to drain certain meadows therein, and to take all
necessary land therefor, and to assess a portion of the
expense thereof upon the individuals and their estates which
were benefited thereby. By the ninth section of the Act, it
was to “ take effect when accepted by the citizens of Lexing
ton at a legal meeting called for that purpose.” After the
Act had passed both branches of the Legislature, but before
it had been signed by the Governor, the selectmen of Lexing-

ton issued a warrant for a meeting of the town to act upon
the matter of its acceptance, and to make provision for carry
ing into effect its designs.

At this meeting, held April 21, 1873, the town voted, by
a very large majority, to accept the Act; and the selectmen
proceeded thereunder, and, so far as is known to the Com-
mittee, in accordance with its provisions, and completed th
work contemplated therein, and paid for the same out of the
money of the town, and made an assessment on certain indi-
viduals and their estates to reimburse the town for that por-

for in the Act. Some of thetion of the expense provided
individuals assessed, being diss
Judicial Court for a writ of
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: the proceedings. See Locke

The point being raised on the petition for the writ, the
court, in this case of Locke vs. Lexington, decided, that, there
being no law in existence at the time of issuing the warrant
for said meeting by the selectmen, there was no authority for
its issue, and that therefore the warrant, with the meeting
and all proceedings dependix
the Act had never been les
and that therefore there coul
ly no occasion for the Avrit: ;
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judgment in rem,
determining, nee for all, that these entire

proceedings were void, and in ffect determining the rights
of all parties thereunder; and hat the Legislature could nott

xl give any validity to thesenow pass any Act which won
proceedings, and thereby chang my of these rights, without

t of this judgment, in its na-pairing or annulling the eft

.ire final ; and it was not cla for the petitioners, if this
was the state of their case, but nying that it was, that tin
Legislature could grant In support of their
view ot the
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Chief Justice Bigelow, review objectng the w
power of the Legi defective acts and pro-

idings, decided that the Act of 1860, chap. 78, could not
affect the proceedings in the Stone case, on the ground that
the former decisior ourt, made in the case of the
Grafton Bank vs. Bickford, dee taring that these proceeding
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were void, w re natur a judgment in rem, deter-
mining, on 11 ail parties and prme

ind that it was no lin the constitutional powerw

of the Legislatu act which would impair or
annul the

final, which won Act o
ised c

obU \v

lowed to apply. So tl
of the selectmen of Lexir
case is within the principle

vhether Lexington

th jurt in
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these two cases, we hi
First, That the effect of the nsolvency proceeding

Stone was to take his prop y away from him, and trai
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So the effect of the decision in the case of Locke vs. Lexino 1-
n was to determine that th

mained in the land-owners ; and that there were no liens
thereon, notwithstanding the proceeding of the town, because
they were all y

Fourth, That the effect of the Act of 1860, chap. 78 if al-
lowed any validity in the Stone case, would ha
Stone’s property away from h m by

the Act, and without any process of law, and ti
iees. So, in this Lexington case, the effect of any
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nfirming the proceeding’s ofAct the Legislature might pa
town under the Act of 1878, would be to take away a

portion, at least, of their title therein, from the land-ow
by the mere operation of the proposed Act, and transfer it tcpr°l
the town, and to create liens thereon which the court has by

judgment, in its nature final, determined do now exis
ivithout any process of law.

From this comparison of the principal points in these two
ases, they would seem to be entirely par;

and that the reasons given in the case of Dennyns givenin

Mattoon, why the Legislature had no power to confirm tl
•oceediugs in the Stone case, apply w

i.t

and that the Committi
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For the ( nmittee,

C. H. MERRIAM
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AN ACT
Relating to the Payment of Certain Costs and Expenses

by the Town of Lexington.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and hy the authority of the
same, as folloivs:

1 Sect. 1. The town of Lexington is hereby au-

2 thorized to raise money, by taxation or otherwise, for
3 that purpose, and pay all
4 ingr certain meadows ther
5 dred and fourteen of the
6 hundred and seventy-th:
7 penscs to which any of

expenses incurred in drain-
•ein, under chapter two hun-

acts of the year eighteen
rce, and all costs and ex-
its officers, agents, or em-

8 ployes, have been, or may be, subjected by reason
9 of any acts done as such in carrying out the pro-

10 visions of said chapter and the votes of said town
11 thereunder, notwithstanding the failure of said town
12 legally to accept said act.

1 Sect. 2. This act shall take effect upon its pas-
-2 sage.

Commontocaltl) of illasoachusetts.
In the Year One Thousand Eight Hundred and Seventy-Eight.


