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The Committee on the Judiciary, to whom was committed
the Resolve providing for an amendment to the Constitution,
to prohibit the alienation of the title of the Commonwealth
in the Troy and Greenfield Railroad and Hoosac Tunnel,
having heard the Troy and Greenfield Railroad,, Company
by its counsel, and the Committee reporting the Resolve by
its chairman, who expressed a desire to he heard thereon,
and having considered the questions which they understand
were referred to them, —namely, first, as to what is the exact
nature of the title which the Commonwealth has in said
railroad and tunnel; and, secondly, whether there are any
other outstanding titles which may possibly be prejudiced by
the adoption of the proposed amendment, report, that there
appears to be no question, certainly none was made at the
hearing, that the title of the G
is simply that of a mortgage!
possession for the purpose of i
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immonwealth in this property
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y are modified by the Act of

1862, chapter 156, and the deed and contract thereunder, in
accordance with which the property was surrendered to the
State, and is now held. Nor does there seem to be any
question, that, under this act, deed, and contract, the mort-
gagor, or its assigns, has the right to redeem the property
from the mortgage by paying the amount due thereon, in-
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eluding such outlays for the improvement of the property as
the mortgagee had a right to make, for ten years after the
tunnel is completed and opened for use, or that the ten years
commenced to run July 1, 1876, and will expire July 1,
1886.

The only question, therefore, which would be likely to
arise in case of a claim to redeem, would be as to the amount
of money which the mortgagor, or its assigns, would be re-
quired to pay before being allowed to redeem. This ques-
tion, if it should ever arise, must be full of difficulties, on
account of the large increase in expense beyond the limit
fixed by the parties, growing out of changes in the original
designs for the work without consent of the mortgagor, be-
sides being a case peculiar to itself as standing entirely alone,
and depending upon special provisions of law and contract,
not, so far as is known, ever applied to any other case, and
therefore having no precedents to guide in a decision of the
rights of the parties under them. But the Committee did
not feel called upon to consider or express any opinion upon
this question, as nothing they could do or say about it would
in any manner fix or determine the rights of the parties.
This can only be done by the concurrent action of the parties
themselves, or by resort to the courts: and the only reason
for referring to the matter at all is, to call attention to the
fact, that the Legislature, in taking any action in relation to
this property, is dealing with very complicated questions of
private rights, involving large amounts of property, besides
the interest of the Commonwealth; and that it cannot be too
careful, in any action it may take, not to prejudice these
rights.

The objection of the Troy and Greenfield Railroad Company
to the proposed amendment in its present form is, that it is
too unguarded, there being nothing in it to indicate that
the title of the Commonwealth is not an absolute one, or
that anybody else has any interest in it, while it is admitted
that the Commonwealth’s title isbut a conditional one, and that
there are other valid rights in this title heldby the company;
and that any such grave and wholly unprecedented action
on the part of this Commonwealth in relation to this property
as is proposed, wherein is entirely ignored the acknowledged
rights of the company, as mortgagor having the right to re-
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deem, is so unusual, as would, in and of itself, independent
of any legal effects it might have, work great injury to the
value of the company’s rights, by the doubt it would in-
evitably throw over them in the minds of people generally;
and that already the proposed action has greatly alarmed
persons living in other States, as well as in this, who own in
this property, as to the effect this action may have upon its
value.

Without, however, dwelling longer upon this matter, and
without expressing any opinion upon the question of the
expediency of this measure, which question has already
been passed upon by another Committee having it in charge
after long consideration, and therefore not understood to be
referred to this Committee, —in order to remove, so far as
may be, any doubt as to the effect of the amendment, if
adopted, upon the rights of others than the Commonwealth,
the Committee herewith report the proposed article of amend-
ment with an amendment, as follows: Strike out all after the
words “No sale, lease, or conveyance shall be made,” and in-
sert, “ By the Commonwealth of its right, title, or interest in
-the Troy and Greenfield Railroad or Hoosac Tunnel, or any
part thereof, otherwise than may be required under obliga-
tions now existing.”

The amendment is designed to change the article in two
particulars, —first, to make it more certain that the pro-
hibition against the alienation of the title is to apply to the
Commonwealth only, and is not to adhere to the title itself
when rightfully in the hands of any other owner through re-
demption from the mortgage, as it is feared might, in its pres-
ent form, be claimed; and, secondly , as the surrender to the
Commonwealth, as mortgagee, originally was by deed, in order
to remove any cloud over the title, it might be found neces-
sary for the Commonwealth, in case of redemption, to recon-
vey the property by deed to the holder of the right in equity,
and should not therefore disable itself by a constitutional
amendment from so doing, or leave the matter in doubt
whether it had done so or not, as might also be claimed under
the present form.

For the Committee

C. H. MERRIAM.




