
SENATE No. 36.

Attorney General’s Office

Hon. Geokoe B. Loring, B

Sir :—I have the honor to transmit herewith my repl O

the questions propounded in the joint order of the two House
adopted on the 22d ult

Your obedient servant,

Under the provisions of chap. 226 of tiie Acts of 1854, the
Troy and Greenfield Railroad Company executed a mortgage
to the State, bearing date July 28, 1855. This was given as
security for a proposed loan of the scrip of the State to the
company to the amount of $2,000,000, to enable the company1
to construct a tunnel and railroad under and through the
Hoosac Mountain. This mortgage, known as the first mort-
gage, had the sanction of the legislature, and its validity has
never been denied.

On the 30th of July, 1855 ?o was executed

I am, very respectfully

Ccmtmomumltl) of illassacljusctts.

CHAS. R. TRAIN.
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by the company to J. Y. C. Smith and others, trustees, to
secure the payment of bonds of the corporation. The validity
of this mortgage was c enied, and subsequently, upon a bill in

mwealth to test the question,
nded the mortgage to be in-
Vide Commonwealth v. Smith

equity brought by the Comm
the supreme judicial court dc
valid, and the bonds void. (

and others, 10 Allen, 448.)

under the provisions of chap.On the 6th of July, 1860
202 of the Acts of that year,
by the company to the Comm

second mortgage was executed
nwealth.

On the sth of March, 1862 a third mortgage was executed
by the company to the Commonwealth, of the value of which,
as increasing the security of the Commonwealth, it is not nec-

are all the mortgages or liensO O

i far as I know ; and since the
essary now to inquire. These
ever created by the company, s
decision of the supreme court
mortgage, there are no parties
have any claim upon the propi

upon the validity of the Smith
so far as I can ascertain, who
rty of the company by way of

lien, or otherwise, adverse to the State. , Nor is there any party
, a right of redemption from the
impany itself may do so.

who claims, or could enforo
Commonwealth, unless the i

;>f 1862, sect. 2, "the Troy and
>y authorized to surrender to the

By chap. 156 of the Acts
Greenfield R. R. Co. is here
State the property now mor aged ; but the right of redemp
tion shall not be barred until ten years have elapsed after said
road and tunnel are completed and the same open for use.
The said commissioners shall, immediately, in the name of the
Commonwealth, take complete possession underthe mortgages
to the Commonwealth given by the Troy and Greenfield R. R.
Co. of all property, rights and interests intended to be con-
veyed by said mortgages, or either of them, and then shall,
without unnecessary delay, cause the said railroad to be com-
pleted and put into running order.” * *

Under the provision of this Act, the company surrendered
its road and property to the Commonwealth on the 4th of
September, 1862, and since that time the Commonwealth has
been in possession under its several mortgages, with a title

•pronounced by the highest professional authority most un-
questionable.

In January, 1863, the whole amount expended upon the road
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and tunnel was about 12,000,000. Of this sum, the State
had advanced $953,695, exclusive of interest, {vide Message
of Governor Andrew, 1863, Sen. Doc. 93), and the com-
pany the balance.

The State was in possession of a piece of property unfin-
ished in every particular. Expenditures already incurred
must be entirely lost, and the security of the State destroyed,
except by the expenditures of sums of money largely in ad-
vance of the amounts secured by the mortgages, and these
expenditures, if made upon the road east of the Hoosac
Mountain, without the completion of the tunnel, were of no
value as security to the Commonwealth, or the corporation
itself.

In June, 1863, and before the Commonwealth had entered
upon an expenditure exceeding the $2,000,000 named in the

Gov. Andrew and the exec-
ms of the Hon. Dwight Eos-

first mortgage, His Excellency
utive council obtained the opini
ter, then attorney general, Ex-
the Hon. Isaac Redfield upon
that time suggested by the execi
raissioners under the Act of 1<
obligations, present and future,
be involved, and the future of t
the road and tunnel were considc

■Gov. Emory Washburn and
all the points which were at

utive department and the c0m-

.862, in which the rights and
, of the Commonwealth could
the State in the completion of
ered with the gravity, delibera-

tion and ability due to the magnitude of the interests involved.
These opinions, with the exception of that of Gov. Washburn,
remain in the executive department.

In the very elaborate, learned and exhaustive opinion of
fudge Redfield, he says :

“In regard to the right of the Commonwealth to finish the road
and insist upon holding the prior claim upon it to the full extent of
all their advances, perhaps nothing more need be said. Upon gen-
eral principles such advances, made by a mortgagee in possession,
by way of permanent erections, would not be a valid claim, even
as against the mortgagor. But necessary repairs are a valid claim
both against the mortgagor and subsequent incumbrances. And
permanent erections, made by consent or acquiescence of the mort-
gagor and of subsequent incumbrancers, or while they lie by and do
not object to such erections being made, are also a valid prior claim
upon the estate. And in one case, when the estate consisted of a
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building-lot, which was unproductive, a permanent building erect
at the expense of $5,000, was held a valid claim on the part of the
first mortgagee in possession. (Montqomerv v. Chadwick, 7 Clarke
(Iowa) Bep. 114

Amd in the present case 1 should expect a court of equity, if iti

made any decree in advance, to direct that unless subsequent claim-
ants removed the claim of the Commonwealth, in some short and
rc

ion alland put t
b

imonwealth, byhalf. An
vine notice to all subsequent claimants, without obtaining any

previous order from the court for thus doing, and the subsequent
it to re

I shouldeem the interest of the C
tion they would be required by a court of equity to pay all sums
wh

1 Redfield’s American Rail-tc

way Case

2 Story’s Eq., 11th ed.For other authorities
§§ 235 and 236; 2 Washburn on Real Prop., 3 ed., 210, and
cases cited.

liens, and the Smith mortgage,Phe elements of preexisting
id in the opinions of the emi-which were so largely consider
embarrass the case, and thenent counsel in 1863, no 1
has now to deal, is the Troyonly party with whom the Stat

& Greenfield Railroad Comp
The legislation by which t State became the mortgagee

t, and with the consent ofin possession was at the rc
the company

,e company and the contractorsThe instruments by which tl
ate contain a binding consentthe road to the St

either express or implied, that the Commonwealth may pro-
ceed to finish and equip the entire road including the tunnel,i
and that the company only reserve the right to redeem within

1 and put in operation, byten years

paying all sums advanced -by the Commonwealth, and interest
of the ro;he net et

ice, the S
t

took possession of the road,
i, and has been enacted withall based upon this expec
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the full knowledge of the company, and without protest or
objection on its part.

The expenditures by the Commonwealth, in completing and
preserving the road and tunnel down to the date of the Shanly
contract were largely made by a commission of which the
Hon. Alvah Crocker, a director and president of the company,
was the head, so that the company has had actual notice of
everything that has been done by the State, and has acquiesced
and thus consented to every step, which has been taken by
the State towards the completion of the road and tunnel, if
any notice was necessary. The last return made by the com-
pany, is for the year ending November 30th, 1863, and the
last meeting of the company, was its annual meeting in 1865.

Under these circumstances, upon principle and authority,
I am of the opinion, that if the Troy and Greenfield Railroad
Company shall upon the completion of the road and tunnel,
establish a right to redeem, such redemption can only take
place upon the repayment to the Commonwealth, of all sums
necessarily and properly expended in completing, preserving
and making productive the property.

CHAS. R. TRAIN
Attorney-General's Office, February 3,1874




