
SENATE No. 112.

In Senate March 9, 1874.

The Joint Special Committee, to whom was referred that por-
tion of the governor’s message which relates to the Tunnel
Line of Railroad,

That, in investigating the relations of the Commonwealth
and the various lines of railroad, recognized by previous leg-
islation as component parts of a continuous line from Boston
to Troy, and also the relations of other roads and interests,
either directly or remotely to be affected by the formation of
such line, the Committee elected to rely primarily u23on
information obtainable from the numerous Acts of the legisla-
ture heretofore passed, and from the vast array of facts and
opinions which the subject has heretofore elicited, and which
are comprised in the public records and documents; and to
supplement the same by such additional evidence and pub-
lic hearings, as might thereafter be found necessary or desira-
ble.

The Committee have found these documentary sources of
information so ample and exhaustive, and the previous legis-
lation in some respects so specific and controlling, that they
have been enabled to arrive at their conclusions. without
recourse to the alternative which they would otherwise have
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cheerfully accorded to parties willing to contribute their
assistance.

As a detailed review of these acts and documents, how-
ever interesting as a narrative, would complicate rather than
simplify the facts and reasons which have governed the Com-
mittee, reference will be had to such only as bear directly
on the great problem to be solved, viz. : the formation of a
continuous line, with a common ownership, and an efficient,
compact management, on such basis that the legal and equitable
rights of the Commonwealth and the several roads primarily
interested, shall be preserved; that equal rights, benefits and
privileges shall be accorded and secured to other organized,
and also to future roads ; that the public welfare and the com-
mercial interests of our citizens shall be protected and pro-
moted, and that these results shall be attained with certainty,
without violating plighted faith or existing contracts, and
without compulsory or coercive intervention with the rights
or interests of any persons or parties.

The enterprise of connecting Boston and Troy by rail, via
Fitchburg and the Hoosac Tunnel, has been vigorously pur-
sued for over a quarter of a century, and though entered
upon with a buoyant zeal, its advocates were soon compelled
to seek the aid of the Commonwealth in overcomiuo- the bar-

O

rier presented by the Hoosac range.
The legislature of 1854, regardful of the claims of the

portion of the State to be benefited, though beguiled by the
estimates and figures presented, authorized a loan (by chap-
ter 226) of two million dollars to the Troy and Greenfield
Railroad Company, for which the Commonwealth should, and
subsequently did, receive a mortgage of the "entire railroad
of said corporation, its franchises, income and property,” to-
gether with "all interests of said railroad company in the
Southern Vermont Railroad,”

This mortgage attracted the early attention of the Commit
tee, owing to a right of redemption specifically reserved by
statute (Acts of 1862, chapter 156, sect. 2) to the Troy and
Greenfield Railroad Company for " ten years after the said
road and tunnel are completed and the same opened for use.”
A question of great magnitude and importance here arose, as
to whether the sum to bo paid under this right of redemption
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should embrace the amount of the original loan ($2,000,000)
and interest only, or the full amount expended, and to he ex-
pended, by the Commonwealth in the completion of the road
and tunnel, with interest thereon.

This question was referred by Resolution of the Senate to
the attorney-general, who, in an opinion hereto appended
(marked A), says: "Such redemption can only take place
upon the repayment to the Commonwealth of all sums neces-
sarily and properly expended in completing, preserving and
making productive the property.”

Accepting this opinion of the attorney-general as estab-
lishing the right of the Commonwealth, as mortgagee in pos-
session, to act substantially as owner of said railroad and
tunnel, without hazard to such other railroad interests and
properties as might become associated with it in the forma-
tion of a through line, the Committee proceeded to examine
the various Acts of previous legislatures, to ascertain what
action, if any, may have been had which should now influence
or control the conclusions of the Committee as to the rail-
roads entitled to be regarded as component parts of the
through line from Boston to Troy. This examination devel-
oped so clearly the policy and intentions of the Common-
wealth in this regard, that the Committee deem it proper to
present the facts in considerable detail.

Acts of 1848, chap. 807. Sect. 2, “ incorporates the Troy and Greenfield
Railroad Company, and authorizes it to con-

ruct, etc., a railroad from Vermont and M
aohusetts Railroad to a point on line of th

State of New York, to meet or connect with an

railroad that maxi be constructed therefrom to
Trail.r

The said corporation may run con-Sect
jointly,—may lease or let to any contiguous
road which composes a part of the railroad li:
between the cities of Boston and Troy , of which
the railroad hereby authorized shall be part."

Acts of 1852, chap. 297, “ authorizes union between Troy and Green-
field Road and Southern Vermont Road.”

Acts of 1869, chap, 117, directs Troy and Greenfield Railroad and Hoosao
Tunnel, “ to be constructed in such manr
will permit the convenient use of the same in
the transportation of passengers and freight
between the cities of Boston and Troy."
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Acts of 1860, chap. 156. Sect. 8, “ requires Troy and GreenfieldRailroad
Company to purchase Southern Vermont Rail-
road, subject to its perpetual lease to the Troy

n Railroad Connand Si
may lease that por-Acts of 1862, chap. 166. Sect. 4. Commissioner

mfleld Railroad, east oftion of Troy and Gn
si, to the Vermont and Massachu-Hoosac T

setts, the Fitchburg or the Troy and Boston rail-
road: j, or either of them , until completion of the
said tunn

chap, 214. Sect. 1. Commissioners authorized “to oon-Acts of 181
struct, complete and equip the Troy and Green-implete and e
field Railroad and Hoosac Tunnel, and to nr1 and He

i as maysuch alterations in the
andbe deemed necessary to render it suitable am

proper for a part ofa through linefrom Boston
Tr

Sect. 6. “The contract executed by the Troy and•‘I
Boston, the Vermont and Massachusetts and th
Fitchburg Railroad companies,” whereby the
Shid companies severally agree to pay to the

ty per cent, of certainCommonwealth twenty per cent, of certs
d by them, is“&gross earnings re

approved, ratified and confirmed
Acts of 1870, chap. 252. Sect. 4. “ Said railroad companies, (Fitchburg

Vermont and Massachusetts, and the Troy and
d to), together with(

'd Boston Railroad Company, arithe Troy

hereby authorized to make such arrangerc

and contracts for business as the directors of
may deem necessary to pi

•ilitate the transit of both passengersre and
line of railroads betweenand freight on their

Boston and T

In view of this accumulation of evidence that the Common-
wealth, in the formation of the Troy and Greenfield Railroad
Company originally, and in its own undertakings subsequently,
to construct, complete and equip said railroad and the Hoosac
Tunnel, acted with the purpose of making a through line
from Boston to Troy, via the Fitchburg, the Vermont and
Massachusetts, the Troy and Greenfield and the Troy and
Boston Railroads ; and in view of other evidence that the said
railroad companies have concurred and participated in such
purpose, the Committee have felt constrained to shape and
direct their action, primarily, to the formation of such through



1874.] 5SENATE—No. 112.

line, by a plan which shall embrace said railroads, or such
of them as shall elect to become parties to it, but which shall
not exclude other roads, whether already built or hereafter to
be constructed, from participating on equal terms with said
roads or either of them in the benefits of an open communi-
cation with the State of New York, and through its system of
internal improvements with the great West.

Proper and just as the Committee have considered a regard
for the rights of the said companies to be, and confident as
they feel of the ultimate concurrence of the companies in the
plan, they have deemed the interests of the Commonwealth
and of the community too deeply involved in the immediate
and most favorable utilization of the tunnel to allow its use
to depend upon the contingent action of said companies or
either of them; hence they have provided such alternative
measures, by lease, by contracts, and otherwise, as in their
opinion cannot fail to secure, at the earliest practicable
time, connection by rail of Boston, the Hudson River and the
West through the Hoosac Tunnel.

The intention of the Commonwealth to construct and com-
plete the Troy and Greenfield Railroad and the Hoosac Tun-
nel, is abundantly manifested in several of the Acts above re-
ferred to ; its obligation to do so is explicitly expressed in a
contract (a copy of which is appended marked "B”), made
by its authority by James M. Shute and Alvah Crocker, com-
missioners appointed in accordance with Acts of 1862, chap-
ter 156, whereby said commissioners lease to the Vermont
and Massachusetts and the Fitchburg companies that portion
of the Troy and Greenfield road east of the tunnel, and in
behalf of the Commonwealth agree "to build said railroad in
a substantial manner corresponding with the average of well-
built railroads in New England, and to put it in complete
condition to operate, furnishing therefor the necessary depots
and other buildings along the line, and also suitable turn-
tables at Greenfield, Shelburne Falls and the tunnel, and build-
ing suitable side-tracks not exceeding one mile in all,” and
further declare that "it is understood and agreed that the
Commonwealth will proceed with all reasonable and practica-
ble despatch in constructing the Hoosac Tunnel,” etc., etc.

The obligation of the Commonwealth to construct or com-
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plcte the Troy and Qreenfield Railroad and the Hoosac Tun-
nel is further and more positively affirmed by the legislature
in Acts of 1863, chapter 214, section 6, wherein the Common-
wealth approved, ratified and confirmed the contract executed
by the Troy and Boston, the Vermont and Massachusetts and
the Fitchburg Railroad Companies, by which they severally
agree to pay the Commonwealth certain portions, twenty per
cent., of their gross earnings received for business passing to
or from the Troy and Greenfield Railroad "in consideration
that the Commonwealth of Massachusetts shall construct or
complete, or cause to he constructed or completed the said Troy
and Greenfield Railroad and Hoosac Tunnel.” A copy of
said contract is appended, marked " C.”

This contract is commended to the especial attention of the
legislature, as, apart from the other considerations enumer-
ated in this Report, it has materially influenced the scope and
direction of the action of the Committee.

At the time this contract was approved by the legislature
the Commonwealth was mortgagee in possession of all the
rights, properties and franchises of the Troy and Greenfield
railroad; it was also trustee for all parties having legal rights
to net earnings and income (see Acts 1862, chapter 156, sec-
tion 6) ; and by this act it became practically contractor and
banker; and in these manifold relations is subject to the vari-
ous provisions of the contract and entitled to its benefits.

In pursuance, either of its previously declared policy, or of
the obligations of this contract, the Commonwealth has pro-
ceeded hitherto with the construction of the road and tunnel,
and at an early date will be entitled to call on the said rail-
road companies for a specific performance of their several
agreements. Under the altered conditions in railroad busi-
ness which have arisen since the contract was made, and
which have increased the ratio of expenses to gross earnings,
such specific performance may be so onerous as to call for the
relief of the several companies until such conditions shall
have again become more favorable, or to cause an increase of
their transportation tariffs, which in turn would defeat the
chief purpose of the construction of the tunnel, namely, the
the creating of a competing line of railroad between Boston
and the West, which, by cheapening transportation would
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cheapen the cost of breadstuff's, &c., to the people of Massa-
chusetts, and thereby promote its great industrial interests.

The full value of this contract to the Commonwealth, sub-
stantially the owner of the Troy and Greenfield Railroad and
Hoosac Tunnel, whether these properties shall or shall not
be placed in a trust as recommended by the Committee, it is
impossible to appreciate or estimate, inasmuch as a condition
of things may arise beyond the jurisdiction of the Common-
wealth, which, except for this contract, may render the
Hoosac Tunnel a monument of the energy and perseverance
of Massachusetts rather than of its wisdom; as its western
portal may become a perpetual western terminus.

The Committee have not hesitated to assume that the Com-
monwealth, though intensely solicitous for the success of the
tunnel enterprise to its utmost promise, and for the most
ample return for its vast expenditures compatible with such
success, would unhesitatingly hold such return and all other
considerations, subordinate to its plighted faith, whether
expressed or implied, and to whomsoever given, and have
become fully satisfied that these considerations will require
that the Commonwealth shall seek for a large portion of its
return in the prosperity of its people, to be enhanced by its
concessions. Hence the Committee have devised a plan for
the formation and operation of a through line from Boston to
Troy, in which value rather than cost is the elementary prin-
ciple ; a plan thus liberally proffered is entitled to the con-
fidence and hearty acceptance of all other parties disposed to
carry out in good faith their obligations, or to make proper
contributions or concessions to the public interests and wel-
fare ; a plan thus designed, and dependent in a large degree
for its success upon the voluntary cooperation of other parties,
must assert the propriety of an original control by the party
who makes the first and the greatest concession, who invests
his property, and invites others to become associated as joint
and ratable proprietors, without exacting any preference,
and with a reasonable participation in the management.

The plan presented by the Committee, though formed with
a due regard to the limitations of good faith and existing
contracts, answers to this description. It creates a trust,
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defines the number, duties, mode of appointment, and gen-
eral powers of the trustees; vests in them as a body cor-
porate all the franchises, rights, estate, &c., of the Troy and
Greenfield Railroad Company and the Iloosac Tunnel belong-
ing to the Commonwealth, and prescribes the power and au-
thority they may exercise. It directs the trustees thereafter
to proceed to negotiate for the merging in the trust of the
roads and properties of the Troy and Boston, the Vermont
and Massachusetts, and the Fitchburg Railroads, so as to bring
the same under the common ownership and management of
the trustees; it defines the basis upon which such negotia-
tions may be conducted, so as to determine the interest in
the trust property then held by the trustees (expressed by
fractions) which, upon any such negotiations being finally
consummated, shall belong respectively to the owners of the
roads which shall be merged, and to the Commonwealth.
This basis for participation is made upon what is commonly
known as an equation of traffic capacity, that is to say, the
measuring of the several roads, and also the Troy and Green-
field and Tunnel by a common standard, whereby their rela-
tive values will be determined and their working lengths fixed
by their respective abilities to
of tonnage, greater or lesser
money. For illustration : ass
and Massachusetts Road to be
grades and short curves, the t
over its road at an ascertain
100 miles over the ideal (s
ard road, its traffic length wi

transport a prescribed amount
distances, for a fixed sum of

ume the length of the Vermont
!50 miles; that owing to high7 O O

onnage which it could transport
:ed cost, could be transported
say straight and level) stand-
ould therefore be but 25 miles,

though its real length is 50. By a similar process, the
traffic length of the Troy and Greenfield might be ascer-
tained to be but three-fourths of its real length, say 33
miles. If merged in the trust therefore, all other condi-
tions having been found satisfactory to the trustees, the
Commonwealth would own thirty-three fifty-eighths, and the
Vermont and Massachusetts twenty-five fifty-eighths of the
joint properties. The managers of the Vermont and Massa-
chusetts would, however, require some more convenient
declaration of their interest in the trust than such fraction, in
order that distribution might be made among their share-
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holders. Provision for this is made by an issue of trustees’
certificates,—answering to stock certificates,—for the precise
amount of their interest in the joint property as expressed
also by such fraction. The plan having been thus put in
operation, in case the other roads shall desire to merge their
properties in the trust, after negotiations are satisfactorily
concluded, the trustees would issue trust certificates for the
amount properly deliverable, the total amount of certificates
theretofore issued being thereby increased, a corresponding
increase is made by the operation of the plan, of the denomi-
nator which regulates the proportions of interests of all cer-
tificates ; whereby a perfect equilibrium is maintained; as
value in property comes into the trust, when trustees’ certifi-
cates representing precisely equal value are issued. The
trustees are to proceed in like manner as to issuance of cer-
tificates in other cases which may arise whereby they may
acquire other railroad properties for the trust. Notwith-
standing these equal and just arrangements for admitting the
several roads entitled, into the common ownership or trust,
it may happen that some or all may decline to enter into the
arrangement. The business must nevertheless come forward,
the tunnel must be utilized; it must not be left isolated
until an entire new line of roads can be built, nor until the
Commonwealth can be forced to make such terms with the
existing roads as their presumed advantages of position may
lead them to dictate, even though gilded with seemingly fair
offers for sale by appraisals, which however plausibly pro-
vided to be made, may be based on fictitious valuations
already prepared, or to be manufactured for the occasion.
The trust, in such contingencies, provides for a lease by the
trustees, of the roads necessary to form the line. In case of

then running or traffic con-
roads : these failing, the trus-

inability to effectuate a lease
tracts may be made with such

hip by purchase of shares in
may be requisite to provide a

tees may acquire direct owner
open market, to such extent ai

lawful and certain remedy.
The plan contemplates that the trust shall be self-sustaining;

no liability of any name or nature may be imposed on the

Commonwealth or the certificate holders; whatever mone-
tary facilities may be required are to be obtained, as in all
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other railroad operations, on the faith and credit of the trust
property, and no part of it is to be regarded too sacred to
be used properly and lawfully, to equip, maintain and operate
the road and carry out the purposes of the trust.

The plan makes ample and certain provision for the inter-
ests of connecting, and even distant roads having business
with the line, whereby favoritism is precluded and all enjoy
equal benefits and facilities.

The plan provides a practicable process for its amendment,
when required, and although the corporation will be subject
to all general laws relating to railroads and amendments
thereof, special legislation, except as provided for, is ex-
cluded by the very nature of the arrangement, which brings
into a common agreement, parties and properties belonging to
different States. The Committee deem it unnecessary to
amplify more in detail a plan designed, like a piece mechan-
ism, to operate successfully continuously and without appre-
ciable friction, or to further enlarge this Report by extended
allusions to the vast business and public interests involved in
this great transportation problem, or by specific reference to
the varied and conflicting local interests to be affected by any
wise solution of it.

The Committee accordingly report the accompanying Bill

EDW’D LEARNED.
JONATHAN A. LANE
CHARLES HALE.
EDWARD DICKINSON.
SAMUEL O. LAMB.
R. NOBLE
S. W. BRATTON.
JOHN F. HASKINS.
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[A.]

Attorney-General’s Office, Boston, P
7 Court Square, Feb. 3, 1874. 5

Hon. George B. Losing. President of the Senate.

Sm:—l have the honor to transmit herewith my reply to the
questions propounded in the joint order of the two Houses, adopted
on the 22d ult.

Your obedient servant,

CHAS. R. TRAIN.

Under the provisions of chap. 226 of the Acts of 1854, the Troy
and Greenfield Railroad Company executed a mortgage to the State,
bearing date July 28, 1855. This was given as security for a pro-
posed loan of the scrip of the State to the company to the amount
of $2,000,000, to enable the company to construct a tunnel and
railroad under and through the Hoosac Mountain. This mortgage,
known as the first mortgage, had the sanction of the legislature,
and its validity has never been denied.

On the 30th of July, 1855, a second mortgage was executed by
the company to J. Y. C. Smith and others, trustees, to secure the
payment of bonds of the corporation. The validity of this mortgage
was denied, and subsequently, upon a bill in equity brought by the
Commonwealth to test the question, the supreme judicial court
decided the mortgage to be invalid, and the bonds void. (Vide
Commonwealth v. Smith and others, 10 Allen, 448.)

On the 6th of July, 1860, under the provisions of chap. 202 of
the Acts of that year, a second mortgage was executed by the
company to the Commonwealth.

On the sth of March, 1862, a third mortgage was executed by
the company to the Commonwealth, of the value of which, as in-

I am, very respectfully,

OPINION OF THE ATTORNEY-GENERAL.
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creasing the security of the Commonwealth, it is not necessary now
to inquire. These are all the mortgages or liens ever created by the
company, so far as I know; and since the decision of the supreme
court upon the validity of the Smith mortgage, there are no parties,
so far as I can ascertain, who have any claim upon the property of
the company, by way of lien, or otherwise, adverse to the State.
Nor is there any party who claims, or could enforce, a right of
redemption from the Commonwealth, unless the company itself may
do so.

By chap. 156 of the Acts of 1862, sect. 2, “ the Troy and Green-
field E. R. Co. is herein authorized to surrender to the State the
property now mortgaged ; but the right of redemption shall not be
barred until ten years have elapsed after said road and tunnel are
completed and the same open for use. The said commissioners
shall, immediately, in the name of the Commonwealth, take com-
plete possession under the mortgages to the Commonwealth given
by the Troy and Greenfield R. R. Co., of all property, rights and
interests intended to be conveyed by said mortgages, or either of
them, and then shall, without unnecessary delay, cause the said
railroad to be completed and put into running order.” * * *

Under the provision of this Act, the company surrendered its
road and property to the Commonwealth on the 4th of September,
1862, and since that time the Commonwealth has been in possession
under its several mortgages, with a title pronounced by the highest

professional authority most unquestionabl
In January, 1863, the whole amount expended upon the road and

tunnel was about $2,000,000. Of this sum, the State had advanced
$953,695, exclusive of interest (vide Message of Governor Andrew,
1863, Sen. Doc. 93), and the company the balanc

The State was in possession of a piece of property unfinished in
every particular. Expenditures already incurred must be entirely
lost, and the security of the State destroyed, except by the expendi-
tures of sums of money largely in advance of the amounts secured
by the mortgages, and these expenditures, if made upon the road
east of the Hoosac Mountain, without the completion of the tunnel,
were of no value as security to the Commonwealth, or the corpo-
ration itself.

In June, 1863, and before the Commonwealth had entered upon
an expenditure exceeding the $2,000,000 named in the first mort-
gage, His Excellency Gov. Andrew and the executive council
obtained the opinions of the Hon. Dwight Foster, then attorney-
general, Ex-Gov. Emory Washburn and the Hon. Isaac Redfield
upon all the points which were at that time suggested by the execu-
tive department and the commissioners under the Act of 1862, in
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which the rights and obligations, present and future, of the Com-
monwealth could be involved, and the future of the State in the com-
pletion of the road and tunnel were considered with the gravity,
deliberation and ability due to the magnitude of the interests
involved. These opinions, with the exception of that of Gov. Wash-
burn, remain in the executive department.

In the very elaborate, learned and exhaustive opinion of Judge
Redfleld, he says:

In regal'd to the right of the Commonwealth to finish the road and
insist upon holding the prior claim upon it to the full extent of all their
advances, perhaps nothing more need be said. Upon general princij

inch advances, made by a mortgagee in possession, by way of permanent
n-ections, would not be a valid claim, even as against the mortgagor.

But necessary repairs are a valid claim both against the mortgagor
and subsequent incumbrances. And permanent erections, made by con

id of subsequent incnt or acquiescence of the mort
it to such eror while they lie by and do not obj

also a valid prior claim upon the fate. And in one case, when the
state consisted of a building-lot, which was unproductive, a permanent

building erected at the expense of |5,000, was held a valid claim on the
part of the first mortgagee in possession. (Montgomery >v. Chadwick.
Clarke (Iowa), Rep. 114.)

And in the present case I should expect a court of equity, if it made
any decree in advance, to direct that unless subsequent claimants r
moved the claim of the Commonwealth, in som

be allowed to proceed and put thtime, to be fixed by the court, they

rr claim upon all the property, rearoad in operation, and to hold a pr
and personal, for their expenditure in that behalf. And if that corn-air

were pursued by the Commonwealth, by giving notice
aimants, without obtaining any previous order from the court for thus

ioing, and the subsequent claimants should afterwards succeed in esta
lishing a right to redeem the interest of the Commonwealth, I should
entertain no question they wouldbo required by a court of equity to pay
all sums which the Commonwealth had been compelled to advance in
order to render the property productive.” (1 Redfield’s American Rail-
way Cases, 676.)

2 Story’s Eq., 11th ed., §§ 235For other authorities, see, also.
ed., 210, and cases cited.and 236 ; 2 Washburn on Beal Prc

The elements of preexisting 1liens, and the Smith mortgage,

1 in the opinions of the eminentwhich were so largely considere
counsel in 1863, no longer emt arrass the case, and the only party

leal, is the Troy & Greenfield Rail-with whom the State has now to
road Company.

The legislation by which the State became the mortgagee in pos-
session was at the request, and with the consent of the company.
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The instrument by which the company and the contractors sur-
rendered the road to the State contains a binding consent, either
express or implied, that the Commonwealth may proceed to finish
and equip the entire road including the tunnel, and that the com-
pany only reserve the right to redeem within ten years after the
road is completed and put in operation, b}r paying all sums advanced
by the Commonwealth, and interest thereon, deducting the net
earnings of the road.

The legislation since the State took possession of the road, is all
based upon this expectation, and has been enacted with the full
knowledge of the company, and without protest or objection on its
part.

The expenditures by the Commonwealth in completing and pre-
serving the road and tunnel down to the date of the Shanly contract,
were largely made by a commission, of which the Hon. Alvah
Crocker, a director and president of the company, was the head, so
that the company has had actual notice of everything that has been
done by the State, and has acquiesced and thus consented to every
step which has been taken by the State towards the completion of
the road and tunnel, if any notice was necessary. The last return
made b}r the company is for the year ending November 30th, 1863,
and the last meeting of the company was its annual meeting in 1865.

Under these circumstances, upon principle and authority, I am of
the opinion, that if the Troy & Greenfield Railroad Company shall
upon the completion of the road and tunnel, establish a right to
redeem, such redemption can only take place upon the repayment to
the Commonwealth of all sums necessarily and properly expended
in completing, preserving and making productive the property.

CHAS. R. TRAIN.
Attorney-General’s Office, February 3, 1874
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B.

AND MASSACHUSETTS RAILROAD COMPANIES.

This Agreement, made and entered into this eighth day of
October, in the j’ear eighteen hundred and sixty-six, by and
between the Commonwealth of Massachusetts, by James M. Shute
and Alvah Crocker, commissioners appointed according to the pro-
visions of an Act providing for the more speedy completion of the
Troy and Greenfield Railroad and Hoosac Tunnel, approved April
28th, 1862, being chapter 156 of the Acts of that year, party of the
first part, and the Fitchburg Railroad Company and the Vermont
and Massachusetts Railroad Company, party of the second part,
witnesseth that

Whereas the said party of the first part is about to proceed with
the construction of the Troy and Greenfield Railroad from Green-
field to the Hoosac Tunnel,

Now, therefore, the said party of the first part agrees to let and
lease unto said party of the second part said railroad when finished,
together with the depot and other buildings, and turn-tables, to be
constructed upon the line thereof, as hereinafter stipulated.

And the said party of the first part agrees to build said railroad
in a substantial manner, corresponding with the average of well-
built railroads in New England, and to put it in complete condition
to operate, furnishing therefor the necessary depot and other
buildings along the line, and also suitable turn-tables at Greenfield,
Shelburne Falls, and the Tunnel, and building suitable side-tracks,
not exceeding one mile in length, in all.

And the said party of the second part agree and bind themselves
to pay for the use of said railroad, from and after the time when

LEASE OF THE EASTERN SECTION OF THE TROT AND GREEN-
FIELD RAILROAD TO THE FITCHBURG AND VERMONT
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the same shall have been completed as far as Shelburne Falls, the
sum of twenty thousand dollars annually, and from and after the
time when the said railroad shall have been completed from Shel-
burne Falls to the Tunnel, the further sum of ten thousand dollars
annually.

And the said party of the second part agree, that when the said
railroad shall have been completed as far as Shelburne Falls, they
will thereafter keep said railroad in good repair as far as Shelburne
Falls, ordinary wear and tear, and all subsidence and damages
arising from the defective and insufficient construction of the road
excepted, which shall be repaired b}r the Commonwealth ; and when
said railroad shall have been completed as far as the Tunnel, they
will keep the whole of said railroad, from Greenfield to the Tunnel,
in good repair, with like exceptions.

It is agreed that freight shall be carried over said railroad for the
Commonwealth at prices not exceeding those usually charged for
like freight, transported for like distances, on the Fitchburg and
Vermont and Massachusetts Railroads.

It is understood and agreed that the Commonwealth will proceed
with all reasonable and practicable dispatch in constructing the
Hoosac Tunnel, and that in case of the suspension of work thereon,
brought about b}r action of the legislature, or other competent
authority, this agreement may then be vacated at the option of
either party thereto, upon written notice given by either party
thereto to the other ; but an}'’ amounts due under the same for rent
at the time when such notice maj' be given, shall remain due and
payable, notwithstanding that this agreement has been vacated;
otherwise this agreement shall continue in force until the comple-
tion of the Hoosac Tunnel.

The rent stipulated for herein shall be payable by the party of the
second part to the party of the first part, quarterly, on the first
days of January, April, July and October iu each year, and upon
the termination of the agreement proportionately from the last
quarter-day.

In testimony whereof, the said
missioners, and the said Fitchburi
Railroad Companies, by their rc
authorized, have executed these

Commonwealth, by the said com-
r and Vermont and Massachusetts
spective committees hereto duly
presents, and the said commis-
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sioners have hereunto set their seals, and the said companies have
caused their corporate seals to be hereunto affixed, the day and year
first above written.

VERMONT AND MASSACHUSETTS R. R. CO.,
Committee, Daniel S. Robinson, Pres’t ,

Otis T. Ruggles, Sup’t.

RG RAILROAD COMPANY
Wm. B. Stearns, Pres’t,
J. B. Brigham,
M. J. Witt.

mont and Massachu
setts and Fitchburi

Commission

lease is approved in Council this day.—The foreBoston, October 12, 1866 it

Oliver Warner, SiAttest

JAMES M. SHUTE.
ALVAH CROCKER,

contract is afThe form of the for proved

Austin J. Reed, Attorney-General.

Railroad
M. D. Bens*
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Acts of 1863, Chapter 214. Approved April

Sect. G. The contract executed by the Troy and Boston Rail-
road Company on the eighteenth day of February eighteen hundred
and sixty-three, by the Vermont and Massachusetts Railroad Com-
pany on the twentieth daj r of said February, and by the Fitchburg
Railroad Company on the twenty-third day of said month, printed
on pages eighty-eight to ninety-four inclusive, of the report of said
commissioners, made on the twenty-eighth day of February afore-

said, and referred to in the message of the governor, dated the
twelfth day of March, in the year eighteen hundred and sixty-three,
is hereby approved, ratified and confirmed.

he Troy and Greenfield Railroad and H[Report of the Comm
Tunnel, February 28, 1863, pa;

CONTRAC
made by theWhereas, For many years great efforts have

npany to finish their railroad and
ch, notwithstanding the aid granted

Troy and Greenfield Railroad Co
construct the Hoosac Tunnel, wh
to them by the Commonwealth
themselves wholly unable to acc

)f Massachusetts, they have found
nmplish, the means and credit of

the Company having become exhausted, and further progress having
stopped nearly two years ago, with no part of the road east of the
tunnel opened for *use, and the tunnel but little more than com-
menced ; an;

Whereas, It is of the utmost importance to the rest of the rail-
roads forming the line from Boston via Fitchburg and Greenfield tc
Troy, that the said Troy and Greenfield Railroad and Hoosac Tun-
nel should be completed, by which they may become part of a short
through line to the West; and

Whereas , The cost of constructing the said Hoosac Tunnel will
be very large, and to a great extent uncertain in amount, and, at
the least, wholly disproportionate to its revenue-earning value when
considered as a piece of railroad of only its real length, while it will
be of such vast benefit to the said whole line of railroads from
Boston to Troy, that its construction is warranted as a commercial
undertaking

CONTRACT
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Nevertheless, the railroads so interested in and desirous of it
construction, and to receive such large benefits therefrom, are not
in a position to undertake it, or to render adequate aid to the Troy
and Greenfield Railroad, to enable that Company to construct it,
but in lieu thereof are willing to pay such just proportion of their
earnings from business which may pass through said tunnel, or over
said road, as shall be an equitable return for the benefits received.

Now, therefore, the Vermont and Massachusetts Railroad Cone
pany, and the Fitchburg Railroad Company, corporations created
by the laws of Massachusetts, and the Troy and Boston Railroad
Company, a corporation created by the laws of New York, in con-
sideration that the Commonwealth of Massachusetts shall construct,

or complete, or cause to be constructed or completed, the said Troy
and Greenfield Railroad and Hoosac Tunnel, hereby severally, and
not jointly, agree and bind them*selves and their assigns to the Com-
monwealth of Massachusetts, to pay to the said Commonwealth
certain sums of money, as follow

Each of said companies hereby agrees to pay to said Common-

wealth twenty (20) per cent., or one-fifth of all its gross earnings.
upon such passenger and freight business as shall pass upon or over
any part or the whole of the said Troy and Greenfield Railroad.
For example : If either of said companies shall transport upon their
railroad a ton of freight, and receive as their gross earnings for the
same the sum of one dollar and fifty cents, and said freight shall
pass over said Troy and Greenfield Railroad, or any part thereof,
either before or after such transportation, then this said Company
shall pay to said Commonwealth the sum of thirty (30) cents, and
in the same proportion for earnings from passengers, or for a greater
or less amount of earnings from passengers or freight which passes
over any part of said Troy and Greenfield Railroad.

Provided, that if and whenever the payment of the said twenty
(20) per cent., together with any similar or other payments which

may have been actually received from any and all other sources, on
account of earnings, shall make the net earnings upon the cost of
the said Troy and Greenfield Railroad and Hoosac Tunnel, and the
equipment thereof, more than six (6) per cent, in any year, or the

toss earnings more than thirteen (13) per cent, for any year, then
and in that case the said twenty per cent, may be reduced, for the
time being, to such a less per cent, as, together with any similar or

nents which may have been actually received from any
of earnings, shall make the said
the gross earnings thirteen (13)
Troy and Greenfield Railroad and

and all other sources on account
(6) per cent., or

per cent. *on the cost of the said
Hoosac Tunnel, and the equipments therec
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1
1

Provided, that whenever the
Greenfield Railroad shall, without
for from the respective companies,
years to not less than six (6) per c

arnings of the said Troy and
the therein provided
amount for four (4) consecutive

) percentnt. net, or thirte
gross, in each separate year, upon the cost of constructing the saic
Troy and Greenfield Railroad and Hoosac Tunnel, and the equip-
ments thereof, then the payments herein provided for shall forever
cease

So far as this agreement is concerned, the cost of the said Troy
and Greenfield Railroad and Hoosac Tunnel, and equipments thereof
shall be estimated to be, on the first day of January, A. D. 1863
the sum of nine hundred and thousand eight hundred
and sixty-two dollars ($968,862), to which shall be added the cost
of their completion, as it shall be from time to time expended; and
there shall also be added to the cost of construction the interest, at
the rate of five (5) per cen
the bonds, which may be

it shall from time to time be paid on
1 by the Commonwealth to raiseissue

money to pay for construction oi

may. not be raised bjr the issue i
rate of five (5) per cent, shall b
day of January and July in eacl

interest; and upon such money
f bonds, the interest at the sa

charged into the cost, on the first
year.

Provided, that no interest shall be charged into the cost of the
works after eight years from the date hereof.

Provided, that all sums of money received as profits from oper-
ating or working a part of the said Troy and Greenfield Railroad,
and for rents of the same before business shall commence to pass
through the said *tunnel, shall be deducted from the cost, as the
same may from time to time be received.

And should it so happen after business shall have begun to pass
through said tunnel, that the net earnings, over and above all ex-
penses, together with the payments which may be received under
the provisions ofthis contract, amount, in any one year, to less than
five (5) per cent, net, or eleven (11) per cent, gross, upon the cost of
the said Troy and Greenfield Railroad and Hoosac Tunnel, too'ether
with the equipments thereof, then and in any such case the deficit or
amount which said net earnings and payments are below five (5) per
cent, net, or eleven (11) per cent, gross, shall be added to the said
cost, and the cost so increased s
agreement is concerned, as the
Railroad and Hoosac Tunnel, tc

hall be then reckoned, so far as this
cst of the said Troy and Greenfield
;ether with equipments thereof.

Settlements of accounts, under
ending December 31st, and for tl
for a fraction of a year, the interes
rata rate for the said fraction of a

r this provision, shall be for years
he first settlement, which may be
•st shall be charged at the same pro

year,
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It is understood, that for such
Troy and Greenfield Railroad at <
westward over any part of the Soi
Railroads, and for such business i
or Southern Vermont Railroads i

business as originates upon the
-jt west of North Adams, and passes
ithern Vermont or Troy and Boston
as comes from the Troy and Boston
and does not pass upon the Troy

and Greenfield Railroad any further eastward than to North Adams,
the Troy and Boston Railroad Company shall not, by reason of this
contract, be required to make any contribution to the Commonwealth
of Massachusetts.

*lt is hereby agreed, by the said several corporations, that they
will pajr and receive, as their respective proportions of the gross
earnings on any freight or passengers which pass over the Troy and
Greenfield Railroad, or any part thereof, and over any part or the
whole of their several railroads, their pro rata proportion on each
passenger or parcel of freight, which shall be computed and divided
according to the distance it may have been carried upon the line
between Boston and Troy ; and from the gross earnin ascer
tained, the twenty (20) or other per cent, aforesaid is to come and
be paid to the said Commonwealth, except as herein before provided
in case of the Troy and Boston Railroad Company.

The payment of the said twenty (20) or other per cent, to com-
mence when business begins to pass through the tunnel, though the
said tunnel, or road and equipments, may not have been fully com-

mthly, as soon as practicable after
any event before the close of the

Such payments to be made m
the close of each month, and in

ne for which the payment is dunext succeeding month from the
, in which are kept the earnings
pection, at any time, of a proper

and the books of said compani
accounts, to be subiect to the in;

officer of the Commonwealth.
It is hereby agreed that, in the event of the Troy and Greenfield

arty, redeeming the said Troy and
Tunnel, and equipments, from the
Commonwealth may, or may not,
irty which should redeem, all its

Railroad Company, or anj r other p
Greenfield Railroad and Hoosac

Commonwealth, th
transfer to the r

continue to hold the same for itsrights under this instrument
own benefit

ailroad Company *agrees that, for
ntire distance from the state line
oy shall be deemed and treated a

ion thereof is leased by it from

And the said Troy and Boston I
the purposes of this contract, the (

if Massachusetts to the city of Tr
part of its road, although a p irt
another corporation

ave hereunto affixed their harIn witness whereof, the parti
Railroad Company, this 23d day ofand seals. The said Fitchburg

pleted.
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February, A. D. 1863,by their L
and the said Vermont and Mas
twentieth (20th) day of Februai
duly authorized therefor ; and tl
Company, this 18th of Febru
duly authorized therefor.

'resident, duly authorized therefor
tts Railroad Company, thi

y, A. D. 1863, by their President
I Troy and Boston Railro

A. D. 1863, by their President

TROY & BOSTON R. R. COMPANY
By D. Thos. Vail, President.

[seal.'In presence c
D. W. Mosely, as to signature

D. Thos. Vail, President.

THE FITCHBURG RAILROAD COMPANY
By Jno. J. Swift, President.

Witness the signature of
John J. Swift, Presides
A. Chapman.

[seal.

VERMONT & MASSACHUSETTS R. R. CO.
Bv Robert Hale, President.

B. D. Locke, witness to signatur
Robert Hale, President.

SEAL.

[Approved, ratified and confirmed by Act of the legislature, passec I
April 29, 1863

From the Special Message of His Excellency John A. Andrew,
dated March 12, 1863.

Among- the successful efforts of the commission, the legislature
will be gratified to notice that of securing an agreement, in writing,
from the Fitchburg Railroad, the Vermont and Massachusetts Rail-
road and the Troy and Boston Railroad Companies, for the contribu-
tion, by each of those companies, to the Commonwealth, in consid-
eration that it shall construct and complete the Troy and Greenfield
Railroad and Hoosac Tunnel, of twenty per cent, or one-fifth of
their gross earnings, respectively, upon the passenger and freight
business coming upon their roads from any part of-the Troy and
Greenfield Railroad. This agreement, however, provides for its own
modification or annulment when the earnings of the Troy and Green-
field Railroad shall have reached a point indicative of established
and permanent success; the particular tests ot that success being
predetermined in the agreement.
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AN ACT
To provide for the organization of a Line of Rail-

road westwardly from Boston through the Hoosac
Tunnel, in pursuance of existing Laws and Con-
tracts.

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled, and by the author-
ity of the same, as follows:

1 Sect. 1. The governor, with the advice and
2 consent of the council, shall, upon the passage of
3 this act, appoint five trustees, citizens of this Com-
-4 monwealth, who, with such associate trustees as
5 may be chosen as hereinafter provided and their
6 successors, shall be a body corporate, by the name
7 of the Trustees of the Boston, Hoosao Tun-
8 net. and Western Railroad, and by such namt

9 may sue and be sued, may have a common seal
10 may acquire by lease, purchase or otherwise, and
11 may sell, convey and transfer any real or personal
12 property necessary or desirable to carry out the
13 purposes of this act, and shall have all the powers

(Eammomucaltl) of ittassacljusctte.

In the Year One Thousand Eight Hundred and Seventy-Four.



[Mar.24 HOOSAC TUNNEL RAILROAD.

t

and privileges, and be subject to the duties, liabil-
ities and restrictions set forth in the general laws

14
15

relating to railroads, and any amendments which
may be made thereto, so far as the same may be
applicable and not inconsistent with the provisions
of this act.

16
17
18
19

One of said trustees shall be appointed to hold
his office until five years, one until four years, one
until three years, one until two years and one until
one year from the second Thursday of January
in the year of our Lord eighteen hundred and

20
21

23
24

seventy-five; and that no vacancy may occur from
the expiration of said terms of office, a trustee
shall be appointed on or after the second Thursday
in January in the year of our Lord eighteen him-

25
26
27
28

dred and seventy-six, and annually thereafter on29
or after the second Thursday of January in each30
year, to hold his office for the term of five yeai31
from the expiration of the term of service of the32
trustee in whose place he shall have been ap-
pointed. Any trustee may resign his office, and
upon the occurrence of a vacancy before the expira-
tion of a term, a trustee shall be appointed for the
remainder of such term.

33
34
35
36
37
38 Before entering upon their duties the trustee
39 shall be sworn to the faithful performance of the
40 same
41 The trustees shall organize by the election of a
42 president, clerk and such other officers as shall be
43 necessary, and shall adopt by-laws in accordance
44 with which their meetings shall be held and their
45 corporate powers exercised
46 The trustees shall make to the legislature an an-
47 nual report of their doings; and to the board of
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48 railroad commissioners, all such reports and re-
-49 turns as from time to time shall be required by law
50 of railroad corporations.
51 They shall severally receive in full compensa-
-52 tion for their services as trustees, such sum as the
53 governor and council may prescribe for each day’s
54 service in the duties of their office, and payment
55 for »such reasonable expenses as they shall have
56 incurred therein, and the president shall receive
57 such further compensation as his associates may
58 deem just and reasonable. Such compensation
59 shall, with other expenses of the corporation, be
60 paid out of the trust estate hereinafter provided to
61 be held by the trustees.

1 Sect. 2. The trustees, upon their organization,
2 as aforesaid, shall be, and be deemed to be, vested

3 in trust, with all rights, franchises, interests, claims
4 equities, property and estate, which the Common-
-5 wealth has, is entitled to, or can claim, or elect to
6 have or claim, in and to the Troy and Greenfield
7 Railroad and Hoosac Tunnel and the Southern
8 Vermont Railroad, and in and to all franchises,
9 rights, contracts, leases and agreements in any

10 manner appertaining or relating thereto or arising
11 therefrom, and shall thereafter in trust hold, con-
-12 trol, exercise, manage, and operate the same,
13 together with any and all other personal or real

14 estate, rights, interests or properties and fran-
-15 chises, of which they may become possessed, or to

17 which they may become entitled in pursuance ot
18 this act; with power and authority to exercise,
19 enjoy, enforce, compromise, manage and operate

i
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20 the same or any thereof, in such manner consist-
-21 ently with this act, as they in their discretion shall
22 deem proper, but for the sole use, benefit and
23 behoof of the Commonwealth, and of all such other
24 persons or parties, as may, in pursuance of this
25 act, be or become interested in and beneficiaries of
26 the trust hereby provided, and according to the
27 proportional interests therein of the Common-
-28 wealth and of such other persons or parlies: pro-
-29 vided, however, that until other railroad properties
30 shall be acquired for said trust by admission to an
31 equitable and ratable participation therein, as
32 hereinafter provided for, or in such other manner
33 as is hereinafter provided for, the Commonwealth
34 shall be and remain the sole beneficiary of said
35 trust

1 Sect. 3. In order that a continuous line may

2 be established, and brought into use at the earliest
3 practicable time, and that all questions affecting
4 the rights or relations of the Commonwealth and
5 other parties under existing contracts may be prop-
-6 erly adjusted or disposed of, the trustees shall
7 proceed to negotiate with the owners of the Troy
8 and Boston Railroad, the Vermont and Massachu-
-9 setts Railroad, the Fitchburg Railroad, and other

10 parties, if any, having a right to control the pos-
-11 session of either of said roads, and of the roads
12 herein before provided to be vested in the trustees,
13 for the merging of their respective roads and
14 properties in the trust by proper conveyances,
15 transfers, or agreements, whereby such roads and
16 properties, and the Troy and Greenfield Railroad
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17 and Hoosac Tunnel and Southern Vermont Rail-
-18 road will be brought into a common ownership and
19 management; and, in furtherance of such purpose,
20 may adjust, agree upon, consummate and perfect
21 any such conveyances, transfers and agreements ;

22 and for such purpose they are authorized and em-
-23 powered to make or cause to be made a just and
24 relative valuation of the properties proposed to he
25 merged into a common ownership and manage-
-26 ment, on the basis of an equitable equation of their
27 respective traffic capacities; such equated value
38 to be made upon, and to be restricted to, the road-

29 ways, sidings and real estate necessary for the
30 joint business, and having regard to curvature and
31 gradients, and also to the expense of maintenance
32 and operation. And in case it shall occur that the
33 owners of either of said railroads have rolling-
34 stock, equipment, supplies, terminal facilities, or
35 other properties excluded from the equated value to
36 be made as aforesaid, but which, in the opinion of
37 the trustees would be beneficial to the trust, the
38 trustees may acquire the same by agreement with
39 any such party, or by an agreed on appraisal, the
40 compensation therefor to he paid, either by the
41 bonds or other evidences of indebtedness of the
42 trustees, or in such other manner as may be agreed
43 on by the parties and the trustees.
44 Upon such acquisition or merging of one or
45 more of said roads and properties into the trust
46 estate, or upon the acquisition of interests in either
47 thereof, by the trustees as hereinafter provided for,
48 the trustees shall proceed to define and declare the
49 interests of the Commonwealth, and of all such
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50 persons or parties from whom properties may have
51 been acquired, in the trust estate, as follows :
52 They shall make, or cause to be made, a full and
53 complete schedule of the properties then belonging
54 to the trust estate, with such money valuation
55 thereof, considered as parts of the continuous line
56 of railroad from Boston, in successful operation
57 (whether such continuous line shall at such time be
58 or not be perfected), as shall in their judgment be
59 deemed fair : provided, however, that such valua-
-60 tion shall not be made to exceed, on a mileage
61 basis, the sum of one hundred and fifty
62 thousand dollars per mile ; and such valuation,
63 until changed as hereinafter provided, shall
64 be and remain the basis upon which the pro-
-65 portional interests of the Commonwealth and
66 such other persons or parties shall be so de-
-67 fined and declared: and thereupon they shall issue
68 and deliver to the treasurer and receiver-general
69 of the Commonwealth, and also to the persons or
70 parties theretofore owning any of the aforesaid or
71 other properties merged in or acquired by the trust
72 in a common ownership, trust certificates, in sums
73 of one hundred dollars each, or any multiple
74 thereof, to an amount which shall be, and be equal
75 to, the just proportion of the interests of the Com-
-76 monwealth, and of such other persons or parties
77 respectively in the trust estate, on the basis of said
78 valuation, so made or caused to be made by the
79 trustees as aforesaid, the total amount of said
80 certificates being made the same as the amount of
81 said valuation.
82 Whenever, after the aforesaid issue of trust cer-
-83 tificates shall have been made, it may become
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84 necessary for the trustees to make farther and ad-
-85 ditional issues of certificates in compensation for
86 such, or any, of the aforesaid properties as may
87 not theretofore have been merged in the trust, the
88 aforesaid valuation and basis of proportional inter-
-89 ests of certificate holders shall be and be deemed
90 to be increased by the amount of such further
91 additional certificates; and such valuation and
92 basis shall in like manner be and be deemed to be
93 further increased by the amount of any and all
94 further and additional certificates which may

95 thereafter be issued by the trustees, pursuant to
96 authority hereinafter specifically expressed.

1 Sect. 4. All trust certificates shall be prepared
2 and executed by such person or persons as the
3 trustees shall in that behalf authorize; and shall
4 bear the impression of their corporate seal, and shall
5 be, and be taken to be, the only evidence of ah in-
-6 terest, of the owner thereof or his legal represent-
-7 atives, of, in or to the property held by the trus-
-8 tees and belonging to the trust and the proceeds
9 thereof, which interest shall, in said certificates, be

10 declared to be such proportion of such trust prop-
-11 erty and of the proceeds and benefits thereof, as
12 the sum expressed in the certificate shall bear to the
13 total amount of all certificates which the trustees
14 shall have issued or may issue in pursuance of
15 this act.
16 All such certificates shall be of like form and
17 effect and shall confer upon owners respectively
18 equal and similar privileges, lights and benefits,
19 except as varied or regulated by the amounts
20 expressed therein.
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21 The trustees shall prescribe such rules and regu-
-22 lations for the registry, transfer or exchange of
23 trust certificates, as they shall deem most condu-
-24 cive to the safety and convenience of the trust,
25 and all trust certificates shall be issued and received
26 subject to such rules and regulations.

1 Sect. 5. In case the trustees shall be unable to
2 acquire for the trust, on the basis herein before pro-
-3 vided for, either or any of the aforesaid railroad
4 properties, Avhereby the purpose of this act may
5 be delayed or defeated, or the public interests be
6 imperilled, they may make such alternative ar-
-7 rangements by lease, contract, or otherwise, as in
8 their discretion they may deem for the interests of
9 the trust, and all persons and corporations with

10 whom the trustees may make such agreements,
11 contracts, mergers or arrangements as aforesaid
12 are hereby authorized to make and conclude the
13 same ; and in case the trustees shall deem the acqui-
-14 sition of other than the aforesaid properties, or in-
-15 terests therein, essential or highly beneficial to the
16 formation and business of said continuous line, and
17 the successful operation and prosperity thereof,
18 they are authorized and empowered in any such
19 case to negotiate for and purchase the same
20 or interests therein, and to issue in payment there-
-21 for, such amounts in trust certificates as shall be
22 agreed upon between the trustees and the sellers
23 of the same, and in furtherance of such purpose
24 they are hereby authorized to receive, hold and
25 exercise all rights, as owners, of such certificates
26 of stock in any such railroad company as they
27 may buy in pursuance hereof.
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1 Sect. 6. The trustees may from time to time
2 extend, relocate or change any portions of any
3 railroad held by them in trust, proceeding therein
4 in the manner provided by law for the taking of
5 land by railroad corporations, and whenever the
6 business of the corporation in their opinion shall
7 require or justify increased facilities, rolling stock,
8 double track, sidings or other improvements or
9 properties appurtenant to railroads, the trustees

10 may proceed to procure or make the same and
11 provide the means of payment therefor by the
12 bonds or other evidences of indebtedness of the
13 corporation, secured, when necessary, by a lien
14 upon the trust estate to such extent as may be
15 required, but not exceeding at any time in the
16 aggregate seventy-five per centum of the par value
17 of all trust certificates issued, and may sell or hy-
-18 pothecate any of such bonds or evidences of in-
-19 debtedness as they shall deem expedient; and
20 whenever it shall become necessary to redeem or

21 pay such indebtedness, in case other provision
22 cannot be made therefor, the trustees may issue
23 and dispose of such an amount of trust certificates
24 as may be requisite to make such redemptions or

25 payments.

1 Sect. 7. The trustees shall manage and con-

-2 duct the financial affairs of the trust, so far as

3 practicable, with such regard to the interests of
4 the owners of trust certificates that semi-annual
5 dividends may be paid them on their trust certifi-
-6 cates from and out of net earnings, after reserving
7 or applying such sums only as may be properly
8 chargeable for maintenance, repairs and deteriora-
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9 tion of trust property : provided, that there shall
10 be iu possession of the trustees on any such clivi-
-11 dend day money or means properly applicable
12 thereto, sufficient to pay not less than two and
13 one-half per cent, upon the total amount of certifi-
-14 cates then outstanding.

1 Sect. 8. The trustees shall be liable in their
2 corporate capacity only ; and not personally, for
3 debts, contracts and obligations contracted or in-
4 curred by them, and for heretofore existing debts,
5 contracts and obligations relating to the trust
6 estate, and which may be assumed by the trus-
-7 tees ; and shall be so liable for torts, in the same
8 manner as railroad corporations.
9 The trustees shall have no power in any way or

10 manner to pledge or use the faith or credit of the
11 Commonwealth, or to create any claim or demand
12 upon it. TSor shall any obligation of, or claim or
13 demand against the trustees be deemed or taken to
14 be, or held to be an obligation of or demand or
15 claim against the Commonwealth, and no owner
16 or holder of trust certificates shall be in any man-
-17 ner held liable for the debts or obligations of the
18 corporation, or for any action of the trustees.
19 The trustees shall not issue trust certificates
20 which shall iu any manner exceed the total amounts
21 provided for in this act.
22 The trust property shall be, and be held liable
23 to attachment and levy in suits against the eor-
-24 poratiou, in the same manner and to the same ex-
-25 tent as the property of railroad corporations, and
26 suits may be commenced and prosecuted in the
27 courts against the corporation, and indictment
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28 found against it, in the same manner as against
29 railroad corporations.

1 Sect. 9. In the management and operation of
2 such railroads as shall come under the control of
3 the trustees, other railroads connecting therewith
4: directly or over intervening railroads, and offering
5 reciprocal benefits, shall he entitled to running
6 connections and facilities, and no unequal discrim-
-7 inations in fares, freight or facilities, in favor of or
8 against such roads, or in favor of or against differ-
-9 ent persons or places shall be made; and in case

10 of disagreement relating thereto, the same shall be
11 determined by the board of railroad commissioners
12 of the Commonwealth upon application of either
13 party, or by arbitrators to he named in such
14: manner as the parties may agree: provided, how-
-15 ever, that the terms which may be so awarded to
16 any such connecting railroad shall not be more

17 favorable than those upon which the Vermont
18 and Massachusetts, the Fitchburg, and Troy
19 and Boston Railroad companies, or either of
20 them, may have connection.

1 Sect. 10. All moneys provided by the Com-
-2 monwealth for the completion of the Troy and
3 GreenfieldRailroad and Hoosac Tunnel, in pursu-
-4 ance of its contracts heretofore made, or otherwise,
5 shall be held by the trustees, when received, as a

6 separate fund, and shall be applied exclusively to
7 the purposes for which they shall have been appro-
-8 priated, and shall be properly accounted for by the
9 trustees to the Commonwealth.

5
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1 Sect. 11. The books, papers, accounts and
2 vouchers of the trustees shall be open at all reason-
-3 able times for the inspection of such agents, officers
4 or committees of the Commonwealth as the legis-
-5 lature may in that behalf appoint, and also of the
6 auditing committee of the owners of trust certifi-
rr7 cates.

1 Sect. 12. The Commonwealth shall hold and
2 retain whatever trust certificates it may receive
3 as the equivalent for its rights, claims, demands
4 and interests in the Troy and Greenfield Railroad
5 and Iloosac Tunnel and Southern Vermont Rail-
-6 road hereby transferred in trust, together with all
7 proceeds it may receive therefrom, to satisfy and
8 liquidate the claims, if any, which shall be made,
9 perfected and sustained, by the Troy and Green-

10 field Railroad Company, or any other party, under
11 the right of redemption, reserved or granted by
12 existing law 5 so that, in no event, shall the trus-
-13 tees or the owners of trust certificates suffer any
14 loss, harm or damage, by reason of any such pos-
-15 sible redemption, and when, and not until, the
16 the claims or rights arising under such right of
17 redemption shall be satisfied and released, or shall
18 have expired, the Commonwealth shall proceed to
19 sell and dispose of at public sale in the city of
20 Boston, in each successive year thereafter, one-
-21 tenth part of any and all trust certificates belong-
-22 ing to it, unless otherwise directed by the legisla-
-23 ture.

1 Sect. 13. Annual meetings of the certificate
2 holders shall be held in the city of Boston, on the
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3 first Thursday of January in each year, and spe-
-4 cial meetings may he called by the trustees in
5 their discretion. At each such annual meeting the
6 owners (other than the Commonwealth) of trust
7 certificates, may elect by a majority in interest of
8 the certificate owners present or represented, a
9 number of persons equal to the number of the rail-

10 road companies whose roads and properties shall
11 then have been merged in the trust estate, to be
12 associate trustees, with the trustees appointed by
13 the governor and council as herein before set forth:
14 provided, however, that the number of such asso-
-15 ciate trustees so to he chosen by said owners of
16 trust certificates, shall not at any time exceed four.
17 Such associate trustees shall hold their offices for
18 one year from their election, and until others shall
19 be chosen and qualified in their stead. Before
20 entering upon their duties they shall be sworn to
21 the faithful performance thereof. They shall have
22 the same duties, powers and compensation as the
23 trustees appointed by the governor and council.

1 Sect. 14. At any annual or special meeting of
2 the owners of trust certificates at which two-thirds
3 in interest thereof, except the Commonwealth,
4 shall be present and voting in person or by proxy,
5 it shall be competent for such meeting, by a vote
6 of not less than three-fourths in interest of the
7 meeting, exclusive of the interest of the Common-
-8 wealth, to propose to the legislature specific alter-
-9 ations or modifications of this act. And in case

10 any such alterations or modifications shall he

11 enacted by the legislature at its then session, or

12 if the legislature is not in session, then by the
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13 legislature next succeeding the meeting at which
14 such alterations or modifications may so be pro-
-15 posed, they shall be binding upon the trustees and
16 upon all persons or parties interested in the trust,
17 the same as if originally incorporated herein.
18 And any act of the legislature relating to the
19 trust, if accepted in like manner by any annual or

20 special meeting of the owners of trust certificates,
21 shall in like manner he binding upon all parties in
22 interest: provided, however, that no alteration,mod-
-23 ification, or act of the legislature, amendatory of
24 or in addition to this act, shall impose upon any
25 owner of trust certificates any personal liability
26 whatever.

1 Sect. 15. This act shall take eifect upon its
2 passage.
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The undersigned feels compelled to dissent from the con-
clusions and bill presented by the majority of the Committee.

On the eve of the completion of the Tunnel, at an expense
of more than twelve millions of dollars, when the great
benefits expected to be derived therefrom are about to be
realized, he cannot believe that without any knowledge of its
value derived from actual experience, the Commonwealth is
prepared to merge its five miles of railroad, which have cost so
much, in a through line, and receive as payment therefor
simply the same interest in the line as the owner of any other
five miles of equal traffic capacity, costing but a trifle in com-
parison ; nor, above all, that the Commonwealth is ready to
place this gateway to its Western commerce in the keeping of
a corporation beyond the control of the legislature.

At the same time he admits that measures should at once
be taken to form a through line of railroad from Boston to
the West in order that the full benefit from the Tunnel may
be obtained.

The accompanying Bill is therefore submitted, which,
Ist. Places the interests of the Commonwealth in the Tun-

nel and connecting railroad in the hands of trustees, and
makes them a corporation to furnish the motive power to
transport, without discrimination, the cars of all connecting
railroads from one part of its road to another, at established
rates, for the benefit of the State.

2d. Gives authority to the railroads of the Tunnel line to

€ommcmu)cciltl) of ittassacljusctte.

MINORITY REPORT.
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consolidate with each other, and with railroads to Lake On-
tario, thus opening through communication from Boston to
the West.

3d. Adopting the excellent plan of the railroad committee
of 1873, furnishes a cheap method by which the State can, in
the future, obtain for its own benefit the consolidated line.

ANDREW J. BAILEY.
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AN ACT
To incorporate the Boston and Ontario Railroad

Company, the Trustees of the Hoosac Tunnel
Railroad, and for other purposes.

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled, and by the author-
ity of the same, as follows:

1 Sect. 1. The governor, with the advice and
2 consent of the council, shall, as soon after the pas-
-3 sage of this act as may be convenient, appoint five
4 trustees, citizens of this Commonwealth, who shall,
5 upon their appointment, be and be deemed to be
6 vested in trust with all the property and interest
7 of the Commonwealth in the Southern Vermont
8 Railroad, the Troy and Greenfield Railroad and
9 the Hoosac Tunnel, if it shall then be completed

10 and surrendered by the contractors, and if not,
11 then upon its completion and surrender, which
12 said last named railroad and tunnel shall there-
-13 after be known as the Hoosac Tunnel Railroad,
14 and the same shall be held in trust for the purposes

Commomuealtl) of ittassacljusctts.

In the Year One Thousand Eight Hundred and Seventy-Three.
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15 hereinafter named. One of said trustees shall
16 hold his office for five years, one for four years,
17 one for three years, one for two years, and one for
18 one year, from the first day of May, eighteen hun-
-19 dred and seventy-four. Before the first day of
20 May in each year, one such trustee shall be ap-
-21 pointed for the term of five years; upon the occur-
-22 rence of a vacancy before the expiration of a term,
23 an appointment shall be made for the remainder of
24 such term.

1 Sect. 2. Said trustees are hereby created a
2 corporation under the name of the Trustees of the
3 Hoosac Tunnel Railroad, and shall have all the
4 powers and privileges, and be subject to the
5 duties, restrictions and liabilities set forth in the
6 general laws relating to railroads, so far as the
7 same may be applicable and not inconsistent with
8 the provisions of this act.

1 Sect. 3. Before entering upon their duties,
2 said trustees shall be sworn to the faithful per-
-3 formance of the same. They shall organize by the
4 election of a president, treasurer and clerk, and
5 fix their compensations, and they shall prepare
6 by-laws in accordance with which their meetings
7 shall be held.

1 Sect. 4. Said trustees shall have sole charge,
2 direction and control, subject to the provisions of
3 this act, of said Hoosac Tunnel Railroad. Thev
4 shall appoint such officers and agents as they may
5 required for the operation of the same, define
6 their duties and fix their compensations. They
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7 shall make arrangements with connecting railroad
8 corporations for the transportation of their cars,
9 with their passengers and freight, on and over

10 said Iloosac Tunnel Railroad, and establish rates
11 therefor, and to this end may modify, adjust or
12 annul any contracts or agreements concerning the
13 transportation of passengers and freight over the
14 tunnel line of railroads, and they may do all other
15 things, not inconsistent with the provisions of this
16 act and the general laws in relation to railroads,
17 which they may deem necessary for the efficient
18 and economical operation of said Iloosac Tunnel
19 Railroad: provided, however, that in the manage-

-20 ment and operation of said railroad, other rail-
-21 roads connecting therewith, directly or over inter-
-22 vening railroads, and offering reciprocal benefits to
23 other railroads connecting with said Iloosac Tunnel
24 Railroad, shall be entitled to running connections
25 and facilities, and no unequal discriminations in
26 rates, freight or facilities, in favor of or against such
27 roads, or in favor of or against different persons
28 or places shall be made; and in case of disagree-
-29 ment relating thereto, the same shall be deter-
-30 mined by the board of railroad commissioners of
31 the Commonwealth upon application of either
32 party, or by arbitrators to be named in such
33 manner as they may agree: provided, however,
34 that the terms which may be so awarded to any
35 such connecting railroad shall not be more favor-
-36 able than those upon which the Vermont and
37 Massachusetts, the Fitchburg, and Troy and
38 Boston Railroad companies, or either of them,
39 may have connection.

6
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2 moneys received from the operating of said rail-
3 road, and all moneys which may be appropriated
d by the Commonwealth for its completion, exten-
5 sion, improvement and equipment, and shall faith-
-6 fully apply the same. They shall annually pay
7 into the treasury of the Commonwealth the net
8 income received from said Hoosac Tunnel Eailroad
9 after the payment of the expenses; and the same

10 shall be set apart, under the direction of the gov-
-11 ernor and council, and applied in such manner and
12 at such times as they shall direct to either or all
13 of the following purposes; the extinction of any
Id indebtedness, or payment of interest thereon,
15 which the Commonwealth may at anv time incur
16 to carry out the purposes of this act, or any act in
17 addition to or amendment thereof, and the extinc-
-19 tion of the indebtedness, or payment of interest
19 thereon, which has been or may he incurred in the
20 construction of the Hoosac Tunnel.

1 Sect. 6. Said trustees shall make a semi-
-2 annual report to the governor and council of their
3 doings during the six months next preceding, and
d of their receipts and expenditures, and shall make
5 an annual report to the board of railroad commis-
-6 sioners in the manner and form and at the time
7 prescribed for railroad corporations. '

1 Sect. 7. Said trustees shall receive such sums
2 in full compensation for their services as trustees
3 as the governor and council may determine, which
d sums shall be charged to operating expenses, and
5 no trustee shall be elected or appointed to any

1 Sect. 5. Said trustees shall hold in trust all
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6 office of profit in their employ, except that of
7 president.

1 Sect. 8. Said trustees are hereby authorized
2 to re-locate, where they deem necessary, the tracks
3 of said Troy and Greenfield Railroad, taking land
4 therefor in the method prescribed by law for the
5 taking of land by railroad corporations, and to
6 complete, extend and improve the construction
7 and equipment of said railroad and tunnel, and to
8 prepare the same in all respects for the reception
9 of the traffic of a through line: provided, Jioioever,

TO that they shall not purchase or procure any cars
11 for the transportation ofpassengers or freight; nor
12 shall they make any contracts for any such trans-
-13 portation except as provided in section four of this
14 act.

1 Sect. 9. In order that a through line may be
2 established and brought into 'use at the earliest
3 practicable time, the said trustees are hereby
4 authorized to convey to the Fitchburg Railroad
5 Company, on such terms as they may agree upon,
6 the property and interests of the Commonwealth
7 in the Southern Vermont Railroad, and, as the
8 agents of the Commonwealth, to assent to the
9 transfer of the lease of said Southern Vermont

10 Railroad, now held by the Troy and Boston
11 Railroad, to said Fitchburg Railroad Company;
12 and the said Southern Vermont Railroad shall
13 thereupon become a part of said Fitchburg Rail-
-14 road; and the Fitchburg Railroad Company is
15 hereby authorized to consolidate its railroad inter-
-16 ests, so formed, with the railroad interests of the
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17 Troy and Boston Railroad Company, and to form
18 one railroad corporation, by the name of the Boston
19 and Ontario Railroad Company, in the manner
20 following: The said railroad companies, at meet-
-21 ings duly called to consider the question of con-
-22 solidation, may, by a vote of a majority in interest
23 of the stockholders present and voting at such
2d meetings, at any time after the passage of this
25 act, agree to consolidate and unite the said rail-
-26 road companies with each other, subject to the
27 provisions of this act, in the manner and upon
28 the terms to be fixed by three commissioners
29 to be appointed by the supreme judicial court,
30 unless such manner and terms shall be mutually
31 agreed upon by the said railroad companies; and
32 such votes so passed by said railroad companies
33 shall be effectual to consolidate and unite into one
34 corporation all of the said interests in respect to
35 which such votes shall have been passed; subject,
36 however, to the provisions of this act.
37 If within three months from the passing of such
38 votes the terms of such consolidation shall not have
39 been mutually agreed upon, then either of said
40 railroad companies may apply to the supreme
41 judicial court for the appointment of three com-
-42 missioners, to iix the terms of such consolidation,
43 subject, however, to the provisions of this act; and
44 upon such application and due notice, the court
45 shall appoint such commissioners, the award of
46 whom, or a majority of whom, being made to and
47 confirmed by said court, shall be final; and the
48 court shall enter such orders or decrees as may be
49 found needful to carry such award into effect.
50 Said consolidated corporation shall have all the
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51 powers and privileges, and be subject to all the
52 duties and liabilities set forth in all general laws
53 that now are or may hereafter be in force relating
51 to railroad corporations, so far as the same are not
55 inconsistent with the provisions of this act.

1 Sect. 10. The capital stock of the consoli-
-2 dated corporation shall not exceed the aggregate
3 appraised value of the three component roads, and
1 such other roads as may be consolidated therewith
5 or purchased thereby under the provisions of
6 this act, to be appraised by three commissioners
7 appointed by the supreme court, and to be con-
-8 firmed thereby, and such additional amounts as
9 shall actually be hereafter expended by said cor-

-10 poration for equipment, tracks and terminal
11 facilities.

1 Sect. 11. The said consolidated corporation
2 may purchase, lease, or consolidate with the Ver-
-3 mont and Massachusetts Railroad and any rail-
-4 road or railroads chartered or built between the
5 intersection of the Troy and Greenfield Railroad
6 with the state line of Massachusetts and Lake
7 Ontario, or Lewiston on the Niagara River, or on
8 the route thereto, and may operate and maintain
9 the same, and may from time to time within

10 five years from the passage of this act take
11 and hold such additional lands as it may deem
12 necessary for the enlargement of its depot accom-
-13 modations, or for straightening its line, or for
14 making any necessary alterations, improvements
15 and additions, compensation therefor to be deter-
-16 mined by law.
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1 Sect. 12. The officers respectively of the said
2 railroad companies shall continue to exercise, in
3 behalf of the consolidated corporation, all the
4 rights and powers which they before exercised,
5 till the consolidated corporation shall be organized;
6 and after the organization of the corporation formed
7 as aforesaid, each of the railroad companies com-
-8 posing the corporation shall continue, for the pur-
-9 pose of perfecting the said union, and doing all

10 such acts and things, if any, as may be necessary
11 therefor, and shall execute all such transfers,
12 assignments and conveyances as the corporation,
18 formed as aforesaid, may deem necessary or ex-
14 pedient to vest in itself any property, estates, con-
15 tracts, rights or claims, if any there be, which do
16 not vest in it by virtue of this act; and this consoli-
17 dated corporation, subject to the provisions of this
18 act, shall have all the powers, privileges, rights,
19 franchises, property, claims, demands and estates
20 which at the time of such union may be held and
21 enjoyed by each of the said railroad companies
22 composing the consolidated corporation, arid be
23 subject to all the duties, restrictions, obligations,
24 debts and liabilities to which, at the time of the
25 consolidation, each may be subject to in severalty
26 and all suits at law or in equity, and all proceed
27 ings before any tribunal which may be pending, to
28 which either of said railroad companies shall be a
29 party, may be prosecuted and defended by the cor-
30 poration hereby authorized in the same name in
31 like manner and with the same effect as mio-bt have
32 been done had such union not been formed. All
33 claims, contracts, rights and causes of action of
34 or against either of said railroad companies, at law
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35 or in equity, may be enforced by suit or action, to
3G be commenced or prosecuted by or against the
37 corporation formed as aforesaid.
38 And the said railroad companies shall continue
39 corporations for the purpose of prosecuting or
40 defending any suit or proceeding at law or in
41 equity, or otherwise, now pending, or which may
42 hereafter be brought by or against either of them
43 out of this Commonwealth.

1 Sect. 13. The Commonwealth, or any corpora-
tion authorized by the Commonwealth, may at any9

„nne after six months’ notice in writing of its
intention so to do, take and possess, with power to
dispose of, the road, franchise, property, rights
and privileges of the said consolidated corporation.
In case of such taking, but subsequent thereto,
the stockholders of the corporation shall receive,
as compensation in full for each and every share of
its capital stock by them individually surrendered,
such sum of money as may be awarded by three
commissioners, who shall be appointed by the su-

preme judicial court, on petition of any party in
interest, and duly sworn to appraise the same ac-

cording to its true value at the time of such
taking. The award of the commissioners or a

majority thereof shall be rendered to the supreme
court within one year after their appointment,
and shall not be for a sum less than the par value
per share of such stock; nor, in case the true value
of such stock at the time such intention to take is
notified shall exceed the par value, shall said
award be for an amount in excess of the sum of
ten dollars per share over and above the highest

3
4
o
6
i

8
9

10
11
12
13
14
15
16
17
18
19
20
21
9,9

23
24



fMar.’74.48 HOOSAC TUNNEL RAILROAD.

25 average market value of such stock at hona fide
26 casli sales made during any consecutive month
27 within one year immediately previous to the notice
28 of such intention to take; and said award being
29 confirmed by said court shall be final. Pending the
30 publication of said award, and until the surrender
31 of the capital stock of the corporation, or the expira-
-32 tion oftwo months after the tender by the Common-
-33 wealth, or corporation authorized to take, through
34 a notice published in a newspaper in the city of
35 Boston, of the sum fixed by said award as the value
36 of such capital stock, the holders thereof shall be
37 entitled to receive, upon the first days of each
38 April and October, or upon the usual semi-annual
39 dividend days of said corporation, an amount equal
40 to the average semi-annual dividend paid by said
41 corporation during the two years immediately pre-
-42 ceding such taking, and in the same proportion for
43 any time less than six months, and for the payment
44 of said award and amount the credit of the Com-
-45 monwealth shall be pledged.

1 Sect. 14. This act shall take effect upon its
2 passage.


