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The Committee met at ICW o'clock

Mr. Train.—Mr. Chairman, I do not know that I have any particular wish about the mode in which this hearing should proceed,
onlj I should like to know how it will proceed. If Mr. Allen goes
on this morning putting in additional evidence, I suppose I have a
right to follow him.
The Chairman. This is a hearing, Mr. Train, on a memorial
presented since the tiling of the original petition.
-

—

Mr. Train.— l did not so understand.
The Chairman. —We have the memorial before u

Mr. Train.

—

l have misunderstood your letter then, Mr. Chair-

man.

The Chairman. —Well, I have understood that the petition presented before is formally withdrawn, and I had supposed that there
would be no further hearing upon it. At any rate, this hearing is
not for the purpose of continuing that hearing, but for the purpose
of hearing what may be said with reference to this new memorial.
Perhaps, Mr. Allen, you will read it, and then proceed in any way
that

you

see fit.
Opening Argument of

Mr. Allen

Mr. Allen then read the memorial, as follows
To the Senate and Representatives of the Commonwealth
in General Court assembled.

of Massachusetts,

The undersigned, Walter and Francis Shanly, contractors for the Hoosac Tunnel, respectfully represent that the work is now rapidly advancing towards completion; that of the amount for which they undertook
the contract ($4,594,268), less than $BOO,OOO now remain to be earned,

and that over and above that amount a sum of $350,000 is, under Resolves
enacted by the legislature last year, withheld from them as guaranty for
the due fulfilment by them of their engagements towards the Common-
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Wealth, of which sum $200,000 are represented by certificates held
your petitioners, and payable on the full completion of the work.

by

The financial exigencies of your petitioners, the contractors, compel
them to apply to your honorable court to afford them relief, by ordering
that the amount of the aforesaid certificates—s2oo,ooo—be, upon their
nirrcndering the same, paid to them in cash, as soon as the necessary
legislation can be had, still leaving in the state treasury $150,000 as security for the proper completion of their contract, over and above the bal
ance yet to be earned thereupon. All of which is respectfully submitted

W. SHANLY,
F. SHANLY,
his attorney, W. Shandy

(Signed)
North Adams,

January,

1

To the Honorable the Senate and House

of Representatives

,

in General

Court assembled

The undersigned, Walter Shanly and Francis Shanly, respectfully represent that by the terms of their contract for the construction of the
Hoosac Tunnel they undertook and promised to arch a part of the west
end section of the Tunnel with bricks, it being specified that the amount
of bricks to be laid there should not exceed 4,500,000 ; that their contract
nowhere provides for or contemplates arching any other portion of the
Tunnel with bricks; that at the time said contract was made, and for
many years before, it was and had been assumed by the Commonwealth
and its officers, as appears by a series of public documents of the Commonwealth, that no brick arching would be necessary, except for a comparatively short distance at the west end; that the formal specifications
rf the work required to be done at the Hoosac Tunnel,” prepared by the
Commonwealth, and upon which the contract of the undersigned was
founded, show distinctly that no other brick arching was contemplated;
that, as the undersigned are advised and believe, their said contract, in
its true legal construction, does not require them to arch any portion of
the Tunnel except in the west end section, and there to an amount not
exceeding 4,500,000 bricks ; that, in compliance with the direction of the
engineer of the Commonwealth, they completed, in August, 1872, an
amount of brick arching in the west end section which was then considered by him as sufficient for the protection of the Tunnel in that
tion, and the finishing of the same was made the occasion of a special
ceremony, the engineer putting in the last brick with his own hands
that, upon the request of said engineer, the undersigned then surrendered
the Commonwealth’s brick-yard to the Commonwealth, it being underfood that no further arching would be required under their contract
hat the number of bricks laid did not at that time amount to 4
that no further directions to lay any brick arch were given until July,
1878, when the undersigned received instructions from the engineer to
extend the arch in the west end section 844 feet further, and also to build
it of similar arch in the east section; that these two pieces of work
were calculated accurately to absorb what still remained unused of the
“
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contract limit of 4,600,000 bricks; that they promptly procured the bricks
for the said 344 feet in the west end section and are prepared to do the
work, but they decline to recognize that they were bound by their contract to do any arching outside of the west end section; that recently the
undersigned have received orders for the first time, to arch a distance of
about 1,800 feet in length in the central section of the Tunnel, and to
make an enlarged excavation of rock to allow such arching, involving

an expense of not less than |300,000 ; that it has been apparent for two

years and over that more or less of such arching would be required in
order to secure perfect safety in the continued use of the Tunnel, but the
engineer has never given notice to the undersigned that they would be
expected to do it till recently; that it is now impossible to obtain the
bricks and finish this work before the first of September, 1874, the date
contemplated by the contract to which it might be necessary to extend
the completion of the work; that the undersigned believe their contract does not require them to do it, nor have they pecuniary means to
enable them to do it; that the amount heretofore received by them from
the State is several hundred thousand dollars less than their disbursements already made in performing their contract, and upon receivin
payment in full from the State at the completion of the work which they
consider themselves bound to perform, they will still be heavy loser
under their contract; that they are, nevertheless, ready and willing, and
have a full intention of doing all that is required of them, according tc
their understanding of the true construction of their contract, and have
no doubt of being able to complete the same before said first day of
September, 1874
That difficulties have arisen from time to time in the prosecution of the
work, which were unexpected at the date of the contract, and which
made it impossible to preserve at all times the prescribed rates of prog
ress in certain portions of the work, but they have largely made up for
the deficiencies so caused by exceeding the prescribed rates whenever
possible; that some of these unexpected difficulties were the following:
the great freshet of October, 1869, washing away the Troy and Greenfield Railroad, and preventing the running of trains for about nine
months, and also causing damage at the west end workings; the failure
of the Deerfield River dam to supply continuous power, rendering the
erection of steam works necessary; the change in the geological formation of the mountain, west of the central shaft, and the great influx of
water, rendering new and expensive machinery for hoisting the water
necessary, and causing great delay; defects in the old foundation, prepared by the State at the central shaft, which proved insufficient to support the new hoisting apparatus, and had to be newly constructed, requiring about two months’ time; the final impossibility, from the great
influx of water, of driving the work west of the central shaft until an
opening was made by which the water could be taken out through the
east end of the Tunnel. In consequence of these and other unexpected
difficulties, the expenses of constructing the Tunnel have been increased
several hundred thousand dollars, and considerable delays unavoidably
incurred. Nevertheless, the undersigned have pressed forward the work
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with energy, eliciting from the state engineer, in his report for 1872
(Senate document of 1873, No. 201) the comment, that with the single
the reexception of progress westward from the central shaft
suits obtained have satisfied the most sanguine anticipations ”; and that
the extraordinary progress is due lar gely to the extraordinary exertions
made.”
Wherefore, having nothing now tc
ain under their contract except the
reputation of having successfully performed this great public work, they
pray (in addition to the prayer of their former petition) that an Act or
Resolve may be passed, declaring that, according to the true construction
of their contract, the undersigned are not bound to do any brick arching
of the Tunnel, except in the west end section, and in that section to an
amount not exceeding 4,500,000 bricks, and that, upon doing the same,
and in other respects complying with the terms of their contract on or
before the Ist of September, 1874, or such other seasonable period as may
be fixed by the governor and council, they shall be held to have fulfilled
and performed the same on their parts.
W. & F. SHANLY,
W. Shanlt.
Boston, 7th February, 1874.
“

*

*

*

*

“

The Chairman.—l understand from the reading of this, Mr.
Allen, that it is supplementary to the petition which has been
already filed, and that you ask for this relief in addition to that
which you prayed for in the former petition.
Mr. Allen. Yes, sir.
The Chairman. So that the whole thing may be considered
together, and we can proceed with the hearing in such order as you
choose.
Mr. Allen. A good deal of testimony which we would like to
lay before the Committee is contained in documents referred to in
the petition, and if the Committee assent to that method of doing it,
I would like to make a statement which shall include a reference to
these documents, and put them in, in order, with such opening observations as may seem adapted to the case. I would like, in that
manner, to lay what seems to me to be the merits of the case before
the Committee, and supplement it by calling witnesses.
The Chairman.—Proceed in your own way.
Mr. Allen. —In the first place, taking the suggestions and the
representations which are made in the petition somewhat in their
order, I desire to say to the Committee that it has always been
assumed by the officers and representatives of the State, for many'
years prior to entering into this contract, that, in the construction
of this tunnel, there would not be a necessity for any brick arching
except at the west end. Having done that, I will pass to other
—

—

points.
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At the legislative hearing in 1853, a report of which is contained
in the first volume of the Hoosac Tunnel documents in the state
library, A. T. Edwards testified

Mr. Train.—On what page?
Mr. Allen.—-These are pamphlets bound together, and there is
an index here to them, and the page to which I refer is page 15 of
the pamphlet. There is no continuous series of pages throughout
the volume.
The Chairman. These documents, to which you are now making
reference, are contained in what you call the Hoosac Tunnel documents, Yol. I.?
Mr. Allen. —Yes, sir. Mr. Edwards testifies in that hearing,
that, in 1851, President Hitchcock, of Amherst College, had given
his opinion of the character of the mountain, and that Professor
Emmons, of Williams College, the state geologist of New York,
had been consulted by him (Mr. Edwards), and agreed in President
Hitchcock’s opinion. In the report of the Committee of the legislature made upon that hearing, and found in the House documents
of 1853, No. 125, is the following statement:—
—

“Several of the oldest geologists of the country, including the state
geologists of Massachusetts, New York and Virginia, have examined the
rook and pronounced it mica slate, standing in almost vertical strata, and
none of the geologists express a doubt that the same material will be
met by the tunnel through its whole extent.”

That is found on page 80 of that report; and, in estimating the
cost of completing the tunnel, it was assumed that no arching would
be required that is shown on p. 83. In 1854, President Hitchcock
appeared again before the legislative committee, and Vol. 11. of the
Hoosac Tunnel documents has a report of the hearing in full. It is
the first document contained in this second volume of the Hoosac
Tunnel documents, and this testimony of President Hitchcock, of
which I will read some portion to you, has been quoted and adopted
and sanctioned, as I will show to you, by numerous officers of the
State, to such an extent, and in such language, that it may fairly be
said to have been adopted by the State as testimony adduced and
published by its authority; and it is the foundation of the opinion
which has prevailed in respect to the character of that mountain
or rather, it is the most authoritative exposition of it. His testimony
is very long, and I will not read the whole of it, but only certain
passages.
;

;

There is scarce anything in the mountain but this mica slate, occasionally mixed up, however, with a little quartz of an imperfect kind,
which does not differ materially from the mica slate in hardness. The
“
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whole mountain is made up in the same way. There is no granite or trap
intruded in the form of veins or dikes.
It is the same rock all
the way till you get near the foot on the west side. I have no doubt at
all, that the whole mountain is composed throughout of this mica slate,
as well as on the surface, and probably it is the same rock thousands of
feet lower than the Connecticut River. I will give my reasons for this
opinion. It now seems to be generally admitted in relation to the slate
formation, though the whole of the Green Mountain range, that it was
not lifted up by granite or any of the igneous rocks, pushing upward from
underneath, but crowded together from the sides or edge
“I do not think there will be any masonry or arching required. For
instance, if the boring machine should be found to operate well, and the
Tunnel should be bored through the mountain, I do not believe that it
would require any more masonry for its support than would be necessary
for a good sound stick of timber with an auger-hole bored through it.
A little masonry may of course be required at the ends, but I have
much confidence in this opinion, that I should not be afraid to engage to
put in all the masonry that will be necessary after you get beyond the
surface, for a very few thousand dollars. If there is any confidence to I
placed in the principles of geology, then we may rely upon the re
proving to be the same throughout the mountain, without cavities. It
would be a thing unheard of in geology otherwise
Water will undoubtedly be found near the surface, and elsewhere to
some extent, but I have an impression, or rather an opinion, that this
Tunnel will be found to go below where the water percolates, unless the
I
layers are found to be more broken than I suppose they are.
have an impression that this Tunnel will be found dry, after penetrating a
considerable distance from the surfac
In reply to questions by Mr. Wiggin, representative from Boston, he
said, if the rock of the Tunnel should be found to differ from what ht
had supposed, it would be an exception to the general rules of the science
Of course, he had not been in the interior of the mountain to examine
the rock, but there were no reasons why geologists might not be able to
judge; and he was certain that no veins of granite, trap, porphyry, &c
exist in the mountain.” (Pages 8-11.)
*

*

*

“

*

*

*

This testimony of President Hitchcock has since been quoted and
approved by officers of the State, as I have said before, to such an
extent, and in such language, that it may fairly be said to have been
adopted by the State as testimony adduced and published bj its
authority. You know that a commission was appointed by Governor Andrew, consisting of John W. Brooks, S. M. Felton, and Alex.
Holmes, to examine the question in regard to the construction of
the Hoosac Tunnel and the feasibility of it; and they made their
report, which is so often referred to, in the year 1863, going over
the whole subject, and they used this language, after quoting quite
at length President Hitchcock’s testimony, substantially as I have
quoted it to you
T

:

t
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The shaft which has been driven down to the line of the Tunnel at a

point 3,008 feet easterly from the western portal, shows rock of the same
character as that at the east end. This fact and the surface examinations
across the mountain, with President Hitchcock’s opinions as quoted, are
strong evidence of the general uniformity of the rock through the mountain.”

This was the commission appointed in behalf of the State by
Governor Andrew, and their report is contained in Senate document
No. 93, of 1863, and the extract which I have read will be found on
page 40 of their report. Again they say, on page 54
;

Our estimate [of cost] will be based upon President Hitchcock’s
opinion, the highest attainable authority, that the quantity of water to be
met with, except in the secondary formation at the west end, will not be
“

so large as to be seriously troublesome.”

The commissioners then make an estimate, which includes
the west end, on page 55, and say

1,350 feet of arching at

only

:

Exposed as such works are to the development of hidden difficulties,
we present this estimate with a due sense of the uncertainty which pervades it. We can only say that unless President Hitchcock’s views of
the interior character of the mountain are widely astray, we think it is
“

sufficient.”

That is on page 56. Accompanjdng this report were reports by
engineers, and Mr. Latrobe in his report says:—

the

I notice that the eminent geologist, President Hitchcock, regards the
Hoosac range as not having been lifted up by granite or any of the
igneous rocks pushing upwards from underneath, but crowded together
from the sides or edges so as to cause a folding together of the strata.
Higher authority could not be adduced upon such a subject. We
must assume it to be correct until disproved by the future development of
facts. lam disposed, therefore, in estimating time and cost, to treat the
rock still to be perforated by the tunnel and shafts as resembling that
already excavated.”
“

That is on page 133. Mr. Laurie estimates that about 1,200
feet at the west end will require arching, (page 189). Governor
Andrew, in his special message presenting this report, says that the
commissioners have discharged their duties in a manner at once
elaborate, comprehensive, instructive and convincing ”; and he
adopts their estimates of cost. That will be found in the Blue
Book of 1863, pages 640 and 641. The joint committee of 1868
on the Troy
Greenfield Railroad, in making their report, which
“

&
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they presented in the early part of 1869, and which will be found in
the Senate documents of 1869, No. 61, say as follows
:

Beyond the shaft [i. e. E. of tl e west shaft] all the rock is self-sustaining and will be found so through th mountain. As Professor Hitchcock has
said, in another connection, it w> mid be a thing unheard of in geology
“

were it otherwise.”

(Page 12.)

That part of the quotation,

all the rock is self-sustaining,” is

put into italics by the committee themselves, so
to it,.

Again they

say

as to

call attention

:

)

The proofs derived from actual inspection at the east end, central shaft
and west end are morally irresistil
itible in forcing the conclusion that
progress at all points has to dependd hereafter solely on the greater or less
hardness of the material, and the gn
greater or less efficiency of the means
that may be devised for breaking it up
The last part of that quotation, which will be found on page 13,
is also put into italics by the committee. Thus it appears that this
testimony of President Hitchcock has been adopted by the governor
of the State, by the joint committee of the legislature, by the
engineers of the State, and by the commissioners, —four state
authorities. In 1866, Mr. Latrobe presented a report to the joint
committee of the legislature (House Doc. of 1867, No. SO), estimating the time required to complete the Tunnel, and after repeatedly
referring to an arch at the west end, but never at any other part of
the Tunnel, he says, in estimating the probable cost, “the length
assumed to require arching being 2,004 feet at the west end, there
will remain 22,859 feet, which, at eighteen cubic yards per foot, give
411,444 cubic yards.” That is his estimate, and the length which
he assumes to requife arching at the west end is 2,004 feet, which,
he says, at eighteen cubic yards per foot, gives 411,444 cubic yards,
it being then proposed to have the Tunnel of a somewhat different
size from that which was finally adopted.
The report of the committee at the same time also recognizes
that no masonry was expected elsewhere. That is shown on page
7. Governor Bullock, in his message to the legislature in 1867,
You will find the
referring to this report of Mr. Latrobe, says
amount of excavation yr et to be made definitely expressed by cubic
yards.” That appears in the Blue Book of that year; page 818.
Here was another recognition by another governor of the Commonwealth, that no arching was expected, except at the west end, by the
report of the engineer, which said, so much remains to be done, which,
at eighteen cubic yards per foot, gives 411,444 cubic yards. The
“

:
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joint legislative committee of 1867 (Senate Doc. of 1868, No. 102),
say, after referring to the Farren contract, with which, I suppose, you
are all familiar, and know that that was the contract, the east end
of which left off at the place where the west end of Mr. Shanly’s

work begins: “When the work under this last contract is completed, we believe the west heading will be advanced beyond the
difficulties which are to be surmounted by brick-work.” That is
page 8. Farren’s contract was completed early in 1869, and that
expression of the committee shows that they expected that, by that
time, the heading would have reached through all the portion that
required to be arched.
So that, it appears, as it seems to me, conclusively, from this continuous series of public documents, —-statements of officers of the
State, not of interested parties, and the testimony of President
Hitchcock, which has been adopted and sanctioned and published as
reliable by officers of the State, —it appears, I
by all of these
proofs contained in these documents, and, therefore, it is not open
to question, that it has always been supposed, and put forward by
officers of the State, down to the time that the specifications for this
contract were issued, that it was not expected that any arching
would be required, except at the west end, and there only for a short
distance, —the highest estimate, I believe, being that of Mr. Latrobe,
of 2,004 feet.

We have now come down to the time when the Commonwealth
put out its specifications calling upon contractors to send in their
bids for doing this work of completing the Hoosac Tunnel. This
was done in the summer of 1868, and I have in my hand a copy of
the specifications which Mr. Shanly obtained at that time, showing
that, when the Commonwealth specified the work which was to be
done, it did not enter into the mind of the engineer that an3 r arching
would be necessary, except at the west end. It specified the items
of work which were to be done.

The Chairman.

—

ls that

an

advertisement for bids for the work,

or what is the character of that document

?

Mr. Allen.—It starts with specifications of the work required to
be done at the Hoosac Tunnel on the

Troy

&

Greenfield Railroad.

The Chairman. My inquiry is whether this is an advertisement
eliciting bids for the work, and specifying the work to be done, or
—

what is the character of the document

Mr. Allen.—-Advertisements were placed in the papers stating
that this work was to be done, and inviting contractors to call for
the specifications, and when they called these specifications were put
into their hands. The specifications were printed in considerable
numbers, commencing with the words, “Specifications of the work
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required to be done at the Hoosac runnel upon the Troy
Greenfield Eailroad.” It starts off with the east end of the Tunnel, and
&

say

The work already done consist of a Tunnel extending into the mountain from the east portal about 2, -500 feet, a portion of which has been
enlarged to the full height of 20 fe it as proposed, and of a heading
feet long, of which 1,760 feet is an average section of 16 by 7 feet, and the
remaining 900 feet a section of 24 by 8, making the distance penetrated
from the east portal, 5,150 feet. The work to be done after August Ist,
1868, is
;

“

”

and then it gives six items in detail of the work to be done,
follows :■

a

—

First, the enlargement of Tunnel to full size of Tunnel-section required ; estimated amount 5,100 cubic yards. Second enlargement of
heading to full size of Tunnel-section required; estimated amount 27,400
cubic yards. Third, extension of full size section of Tunnel westward to
meet working to be brought eastward from central shaft; estimated
length 6,800 feet, making 86,900 cubic yards. Fourth, excavation below
“

,

floor of Tunnel, and construction of a central drain as exhibited on the
sectional drawing in engineer’s office in North Adams; estimated length
5,800 feet. Fifth, provision and laying of the several permanent pipes in
trench, as shown in drawing above described, for power, ventilation and
water-supply through a length of Tunnel estimated to be 6,400 feet.
Sixth, laying down track complete, including the furnishing of iron rails,
chairs, spikes and cross-ties; estimated to be two miles.”

Then it goes on giving various provisions, and then it comes to
the central shaft, describes the work which has been done there, and
the particulars of the work to be done afterwards then it goes to
the west shaft and west end workings, and describes the work that
has been done there and the work which has to be done afterwards.
Then it gives some general stipulations, and finally makes some
provisions for the manner of payment.
There is in these specifications no mention of any brick-work to
be done anywhere, except in the west section. One of the specifications there is
Arching part of the Tunnel with sound and hardburned bricks ; estimated amount of bricks, four million.” In the
specifications of the eastern section the following language is used:
;

“

:

“As the rock is sufficiently hard to prevent apprehensions from falls
and slides, estimates will be made only of quantities within the exterior
line prescribed for the Tunnel.”

They state to the contractor, in direct terms, that the rock is sufficiently hard to prevent apprehension from falls or slides, and
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therefore that the estimates of his work will be confined to what
comes within the line prescribed for the Tunnel. Then, having gone
on and described the work that was to be done in completing the
For each of
Tunnel, they call for bids in the following language
the several items of ivork, as hereafter named, the prices shall be as
follows.” Thejf do not allow the contractor to offer to do the work
of constructing this Tunnel for a lump sum, but they require him to
fix the prices in detail for which he will do the various items of work
which are specified in these specifications. They say on the 7th
page, under the sth heading, Prices to be paid,” and then recapitulate these items, which have been specified as composing the work
to be done, including the estimate for arching a part of the Tunnel
with bricks, per thousand bricks laid. The way in which these bids
for so many cubic yards of Tunnel enlargewere to be made -was,
ment,” so much for heading enlargement, per cubic yard,” for
extension of full-size Tunnel, per cubic yard,” for excavation and
construction of central drain, with air and water-pipes complete, per
lineal foot of Tunnel,” for furnishing and laying down track complete, per mile,” and so on. And then, when it comes to the west
shaft, they call on the contractor to make a bid for arching part of
the Tunnel, per thousand of bricks laid.
Now, when Mr. Shanty came to make his bid, he made it in this
way. I hold in my hand an exact copy of the bid which he made,
and I find that it says “For Tunnel enlargement, per cubic yard,
|16,” for heading enlargement, per cubic yard, |9.” I will hand
the document to the Chairman.
The Chairman.-—ls this the original bid
Mr. Allen.—This is a precise copy of the bid—the original is
undoubtedly in the office of the executive—and the other bids were
made in the same way, with the exception of Gen. Haupt’s, which
was $5,000,000 in a round sum, instead of by items, as called for.
The total sum named in the contract of the Messrs. Shanty was
arrived at by Mr. Shanty upon a computation of the aggregate
amount of the several items named in his bid. Now, Mr. Shanty’s
bid was accepted.
The Chairman.—Do I understand you to say that a computation
of these various items in this paper will make the sum total named
in Mr. Shanty’s contract ?
Mr. Allen.—Yes, sir.
The Chairman.—Exactly
Mr. Allen. —Yes, sir; I am coming to that presently. Mr.
Shanty’s bid was accepted, I say. It was found that there were two
bids lower, but they could not comply with the conditions, and Mr.
Shanty had come to an understanding with the executive—as to
“

:

“

“

“

“

“

“

:

“

?
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which I shall put him on the stand to testify—and nothing remained
but to put his contract into form. He was asked, and consented, to
make the price a lump sum, taking Frost’s measurements as a basis.
In order to ascertain the amount, he and Mr. Frost had a long session together. The various items in his bid were computed on the
basis of Mr. Frost’s estimates. There was no time then, as it was
far advanced in the season, —for the contract, you may remember,
was executed on the 24th December, 1868, just before the expiration
of Gov. Bullock’s term of office,—there was no time for Mr. Shanly
to go up to the Tunnel and make measurements for himself; and
when you consider that in order to ascertain the amount of cubic
yards of rock which had already been taken out, it would be necessary to take a section of the Hoosac Tunnel at short distances, say
of twenty-five feet, so as to see how much remained to be done, you
will see at once that to make those calculations would have been the
work of weeks, if not of months, and accordingly Mr. Shanly consented to take the estimate of Mr. Frost, the engineer of the State,
as to the measurements of the Tunnel which had alreadjr been done,
Mr. Frost sa3’ing to him that these measurements were accurate,
and accordingly he thus arrived at the contract sum which is named
to be paid for this work. He went over, with Mr. Frost, in detail,
and multiplied the number of cubic yards by the price per cubic
3’ard, as stated in these bids, and the amount of the various items
makes up the amount of the contract price for the work, $4,594,268,
and that is the exact amount that the simple addition of these items
comes to. I have here Mr. Shanly to testify to it; I have got all
the figures which he made at the time on Mr. Frost’s statement of
the amount of work then remaining to be done.
Now, if after he had been called to put this contract into this form,
and to have a lump sum inserted, instead of a price by items, such
as he was required to fix in his bid, $lOO,OOO or an3T other sum had
been added for contingencies not contemplated at the time, there
would, I conceive, be a very different case from the present. It
might then well be said that he took some risk; but when he was
required to make his bid b3r items, under specifications which
assured him that the rock was hard enough to prevent apprehension
satisfied, as 3mu will be,
from falls and slides; and when 37 0
that in putting that contract into form, not a dollar was added to
the aggregate of the single items, I think you will perceive that if
the true construction of this contract does require him to do something that is not contained in the schedule, it is a very hard contract for him, and a very unjust one. It will be a very cruel wrong
to require him to do work for which he was not paid. If that is the
true construction of the contract, I say these specifications are

u are
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nothing but a trap and a snare, such as a private citizen could not
avail himself of with honor and the Commonwealth cannot.
Now, under this state of things, we come to this contract which
he has executed. I maintain, and should maintain with the extremest confidence, but for the circumstance that I understand the
attorney-general holds a different opinion, that this contract, when
read by itself alone, and without reference to anything which preceded it, or anything which came after it, according to its true construction, does not require the Messrs. Shanly to do any brick arching outside of the west end section. When Mr. Shanly found that
there was any difference of opinion on that subject, he wished to
ascertain, as definitely as possible, by any means within his won
command, what was his position; and he took legal advice on the
subject. He consulted Mr. Sidney Bartlett, as high an authority, I
am safe iu saying, as it was open to him to consult, to obtain a construction of this contract.
Mr. Bartlett took the contract without the specifications, and
without considering anything that came afterwards (which, however,
I shall desire to refer you to), and gave an opinion, after considering
it well, that Mr. Shanly was not bound, according to the true construction of the contract, to do any brick arching except four and a
half million of bricks in the west end section of the Tunnel.
His opinion is dated February 6, the day before the petition now
before you was presented, and I would like to read it to you.
;

Mr. Bartlett's

Opinion,

On the 24th December, 1868, the Commonwealth contracted with the
Messrs. Shanly to do and perform all the work necessary to complete
the Hoosac Tunnel with its central shaft, in accordance with the schedule
hereunto appended
The Messrs. Shanly were to furnish all materials,
and, after the completion of the Tunnel, lay a railroad through the same,
remove all materials, etc , so as to leave the Tunnel and track in complete
order, ready for use.
The contract contained this provision : The size and general description of the work, the estimated amount of the same,” etc., are set forth in
the schedule hereto appended, which constitutes part of this agreement.
But no errors in the estimates of the work to be done, and materials to be
shall affect the contract price to be paid for the
furnished,
whole work.
The schedule sets out, as to each s( sction of the work, under the head of
work to be done,” an enumeration, in sub-divisions, of the whole work,
in general terms, to be accomplished on such section; and, having done
this, it adds, as to each sub-division, an estimate of the measurement or
quantity of materials which will be thus required to be removed or
“

“

*

*

*

*

“

supplied.
The enumeration of work “to be done on the west end section,” con
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tains a provision, as to brick arching, thus, arching part of the Tunnel
with sound, hard-burned bricks. Amount of bricks to be laid not to exceed
“

The schedule contains no provision for arching with brick, any other
than the portion of the above section, as being part of the work to be
The Commonwealth has recently given notice to the contractors, that
they will be required to arch, with brick, 1,800 feet of the central section,
which will require 5,000,000 of bricks, and cost the contractors, for work
als, about §300,000; and has further required forty feet of brick
arching on the eastern section, which will cost the contractors about
The question is raised, whether the requisitions are justified by the
contract.

Assuming, as I am instructed, that the brick arching thus exacted from
the contractors, although not requisite for the immediate, full and complete use or enjoyment of the Tunnel, yet may, in the long future, be found
necessary to prevent the fall of rook or earth, and that to the perfection
and security of this great work, such arching would, by engineers, be
deemed requisite, I am, nevertheless, of opinion that it was not contemplated by either party to the contract, and that it is not embraced by
any just legal construction thereof.
The grounds upon which this opinion rests, are as follow:
First. It is clear by the terms of the contract, that although the
Messrs. Shanly agreed to do and perform all the work necessary to
complete” the Tunnel, yet the character and extent of this completion is
restricted by the words which follow, viz.: “in accordance
qualified
with the schedule hereunto appended.”
Second. That schedule defines, with great distinctness, not only the
work to be done on each section, in general terms, but also its character
and that of the materials to be removed or added, to complete the work
“

under the contract.

•

Third. The arching with brick is the subject of special provision.
The minds of both parties were clearly exercised as to it, and its extent
and costliness, since they inserted a limitation for the protection of the
contractors, viz., the amount of brick to be laid not to exceed 1,500,000.
Fourth. With the minds of the parties thus specially called to this
feature of the work, this arching with brick is in terms required only for
lereof, viz., the west end section. It would be a most un
just interpretation of the contract, to hold, that notwithstanding this
special provision, for arching a portion of one designated section, yet
rties must have understood and meant, that the contractors might
be called on to arch any and all parts of the Tunnel, if good engineering
required it.
i
It remains to find if there be not some other portion of the written contract, which is repugnant to or ought to control the foregoing construction
The contract declares, that no errors in the estimates of the work to be
lone and materials to be furnished shall affect the contract price to be

SENATE—No. 300.

1874.

17

paid for the whole work.

Now the contract contains in detail estimates
of the material to be removed and to be furnished. The above provision,
therefore, would seem to be applicable to errors of quantum in those conjectural estimates.
At the conclusion of the schedulers the following clause : It is understood and agreed that the Commonwealth is in no event to be responsible
for the correctness of the estimates of quantities, distances, etc., given in
this schedule, nor shall the specific details of work to be done as given
therein, be construed in any manner to relievo the contractors from the
full and complete performance of the entire work of the completion of the
Hoosac Tunnel, to be performed under this contract, nor in any way affect
the gross amount to be paid by the Commonwealth to the contractors, as
stated in the contract.”
The interpretation of this clause, requires a reference to the features of
the schedule. That schedule at the he ad of each subdivision declares in
general terms the work to be done, and there follow estimates of the
amount of excavation, and in many in, stances, details as to the manner in
which the work is to be done. I think the true construction in this clause
is, that the work thus required by th general terms of the schedule is
not to be limited or affected by any irror or omission of detail. That
this was its purpose would seem to be clear when regard is had to the
words “completion of the Hoosac Tunnel, to be performed under (in conNo other standard ot completeness is anyformity with) this contract
where referred to throughout the contract, and, it may be added, that
some standard would in all cases seem to be necessary for the safety of
the contractors.

i i

“

.”

That is Mr. Bartlett’s opinion, which I believe will stand the test
of examination, and will be found on reflection, not only by lawyers
but by practical men, to be a sound, honest and fair construction of
the contract. He does not go into any very great detail, and he
does not assume in giving a written opinion, to give an argument
upon the subject, but only to indicate, in general terms, the controlling views in his mind. There are one or two other matters
worthy of attention in getting at the construction of the contract,
and the first is this that the statute under which this contract was
made contemplates that this work shall be paid for by instalments,
as it progresses from time to time. The specification says
:

:

Payments shall be made each month at the engineer’s office in North
Adams on account of work done during the preceding month, the amount
paid to be ascertained by the estimates of the engineer, making a deduction of a reserve of twenty per cent,, to be retained until the completion
of the contract, and a further deduction of cost or value of anjr material
labor &c., which may have been furnished for the work by order of the
engineer, and of the rents as heretofore provided for.”
“

3
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And according!y, in the west end section, the brick arching was
specified in the contract with a price fixed upon it which should
serve as a test of the amount to be paid to the contractors as the
work shall go on from time to time; and there are many items
specified in these estimates, some of which are pretty minute. For
instance, there is the construction of a fire-proof floor in the central
section. The estimate for that is two thousand dollars, and when
that is done he is to have eighty per cent, of it. Also, repair and
completion of timbering central shaft, amounting in all to §5,830
and iron pipes in shaft, amounting to $6,180. Now those items,
with others that are enumerated, are absolutely trivial in comparison
with the work he is now called upon to do, and if it had been contemplated that under this contract he was to be called upon to do
an indefinite amount of brick arching in the eastern section and in
the central section, some provision would have been made for a
payment to him, from time to time, as the work progressed otherwise he is called upon to provide bricks, and is required to advance
$300,000 for this brick arching, outside of the west end, without any
payment to him until the final completion of the work. Now when
you consider the statute which authorized this contract to be made,
and that the contract itself contained so many details of the work to
be done, and contemplates that the contractor is to be paid certain
instalments as his work progresses, is it to be conceived of that,
where they make these detailed provisions for trifling amounts,
they would expect him to go on and do this brick arching to the
amount of $300,000, without making a provision that he should
receive payments on account as the work should proceed? And
j et this is all anterior in point of time to some of these provisions
which are mentioned ; for instance, for the laying of the railroad
track, he is to receive, as soon as it is laid, and without waiting for
the final completion of the contract, eighty per cent.
And then, again, there is a matter to which Mr. Bartlett has
referred, but which I wish to state more fully. In this contract a
distinction is manifestly taken between
the size and general
description of the work,” and the estimated amount of the
same.”
;

;

-

“

“

The size and general description of the work ; the estimated amount
of the
regulations governing the manner of its performance; the
rates of progress required in its prosecution; and various general and
particular stipulations and provisions affecting and binding both parties
hereto are set forth in the schedule hereunto appended, which constitutes
a part of this agreement. But no errors in the estimates of the work to
be done and materials to be furnished under this contract shall affect the
contract price to be paid for the whole work.”
“

same;

1874.
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They do not say no errors in the general description of the work
to be done,” shall affect the contract price; they make a manifest
“

distinction between the general description and size of the work,
and these estimates of cubic yards ; and although it may be the
case, and I believe it is the case, that these estimates were in some

cases incorrect, and Mr. Shanly has been in fact required to do
a larger amount of excavation than these estimates contemplate, he
raises no question on that, because it is provided that no errors in
the estimates of the amount of the work to be done shall affect the
price. But if an error occurs in the general description of the work
there is no provision which says that that shall not affect the price,
or that it shall not be deemed material. They undertake to give the
size and general description of the work to be done, and if they do
not include in that the proper size for brick arching, and if they do
not include in the general description information that brick arching
is to be done, why that is material, and the words, “No errors in
the estimates of the work to be done, and materials to be furnished,
under this contract, shall affect the contract price to be paid for the
whole work,” do not reach such a mistake as that. It reaches the
errors in the estimates of the cubic yards, of which the contractor
goes on to say in some instances
about.”
Now, if this is not the true construction, I do not know that any
other illustration of what might otherwise be required of him could
make it any plainer than the illustration which now exists in reference to this brick arching. You will, however, see that there is a
specification that he is to make a drain two feet square ; but suppose it is found that good engineering requires it to be 4X2 feet; jg
he required to make it of that size, when it is specified that he shall
make it two feet square? So there is a provision that there shall be
a facade at the west end of the tunnel; but suppose it is found that
there should be one at the east end too, shall he be required to make
it, merelj' because good engineering requires it? So, again, in the
central shaft he is required to repair and complete the timbering;
but suppose it should be found that, with reference to the ventilation
or the caving in of the rocks, the timber lining was not sufficient,
and a brick lining of the central shaft -was required ; then could he
be called upon to do that, merely because it was found that timbering was not sufficient and a brick lining was necessary ? He might
just as well be required, because good engineering called for it, to
line the shaft with brick, as to line the tunnel in this section with
brick, because good engineering calls for it.
So that I shall submit with great confidence to-day that, according
to the true construction of the contract itself, without regard to any
of these things which I have mentioned as going before, and with“
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out referring to those things which
looking at the contract itself, it is
not just and fair for the State of M
to call on Mr. Shanty to do brick

followed afterwards, but simply
not the law, and it certainly is

assachusetts, under that contract,
outside of the west end

arching

section.

Passing from that, there is another consideration which grows out
of it, and it is this Mr. Shanly will state to you, in testifying, that
he himself, at the time he entered into this contract, and from that
time until the present, never understood that under it he was bound
to do any such brick arching outside of the west end section. If his
contract does impose that upon him, in its true construction, it is a
surprise to him. Nobody told him
1 that it meant that. His own
examination and construction of the contract, his knowledge of
what had gone before, and cspe*ecially of the specifications, and of
his computations with Mr. Frostit, led him to expect the contrary,
He never meant to take this riskik, he never understood that he was
taking it, and he never supposfsed that the Commonwealth understood he was taking it. He never supposed or believed that any
human being who had anything to do with the making of this
contract understood, or supposed, that by the form of the contract
he was undertaking to do that work.
Well, now, under that state of things allow me to quote from one
of the moralists something which has the sanction also of one of the
law writers. It is laid down by Paley in his
Moral Philosophy,”
that where the terms of a promise admit of more senses than one,
the promise is to be performed in that sense in which the promisor
apprehended, at the time the promisee received it.” That doctrine
is laid down as sound morals in Paley’s “Moral Philosophy,” and it
is quoted in Chitty on Contracts” (p. 74) as good law.
“It must be the sense,” Paley goes on to say “in which the
promisor believed that the promisee accepted the promise.” Mr.
Shanty will tell you that it never entered into his mind that he was
to do that work, that he w7 as to take that risk; he got no pay for
it; he w as not undertaking to spring a trap on anybody ; and he
never supposed for a moment that he was bound to do that work, or
that anybody supposed he was bound to do it. So that, under that
condition of things, I desire you to reflect if it would not be an
extremely hard case—even if you should assume, what I do not
concede, that this contract when read by itself is a doubtful one—if you find these other elements to exist, that he understood it one
way and supposed the State understood it so, and nobody 7 told him
to the contrary, and that he had made bids excluding and not
including any such work I say it would be an exceedingly hard
thing to do, if the State of Massachusetts should compel him to do

c

:

“

“

“

r

,
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that work, even if he was not losing any money under this contract,
as I will show you by and by he is.
The next general consideration to which I desire to call your attention is this that after this contract was made, the practical construction which was put upon it by both of the parties to it, excludes the idea that he was to do this brick arching. Now, after a
contract has been made between different parties, if it is found,
immediately afterwards, that they differ in regard to what it means,
the construction which the one or the other puts upon it docs not of
itself carry any great weight, because each of them will be likely to
propose a construction most favorable to himself; but if both parties agree in their construction of what the contract means immediately after it is entered into, and for a length of time afterwards, they thus both unite in putting a practical construction
upon it which is likelyr to be correct, and courts of law will act
upon it, and honest men will act upon it, too. If they agree in
their construction, a practical construction is put upon it, and
that is held by the Supreme Court of the United States to be of
great, and even controlling influence. In the case of Chicago v.
Sheldon (9 Wallace, p. 50)'—a recent case before that court
this was so decided. Now, I say in this case I will show to you
that the Commonwealth of Massachusetts, through its officers, has
put a practical construction upon this contract for a series of years
—four years—which agrees with the construction which Mr. Shanly
puts upon it now, and they have thus recognized that that is the
true construction. I have stated to you already that, at the time
this contract was put into this form, and the amount of all the items
was ascertained and added up, so that an aggregate amount was
ascertained of $4,594,208, Mr. Frost met Mr. Shanly, and gave to
him his estimates of the amount of W'ork to be done, upon which
Mr. Shanly acted at that time. He gave him those estimates in
detail, which Mr. Shanty has now, and those estimates included in
the western section an extension of the Tunnel to a certain distance
—1,271 feet—of a size to admit of arching by the laying of four
million and a half of bricks, and did not include a Tunnel of sufficient size to admit of arching in any other portion. Now, at the
very beginning of the schedule, the statement appears that the Tunnel is to be of a specified size. It says, Dimensions of the Tunnel In rock, without arch, 24 feet wide in the clear 20 feet high
in the clear. Where arching is required, 26 feet wide in the clear;
21J- feet high above the rail, when laid down.” So that you see
that, where arching is required, the Tunnel was, when finished, to be
two feet wider, and one and one-half feet higher at top and bottom,
than where arching was not required, and that being on the rim of
:

—

“

:

;
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the Tunnel would make a great difference in the number of cubic

yards of rock to be excavated.

Now, when Mr. Frost made these estimates, upon which Mr.
Shanly acted, and upon which the total contract price was founded,
which was put in at a lump sum ($4,594,268), he made his estimates in cubic yards but the cubic yards of excavation which he
estimated at that time did not include any allowance for brick arching anywhere except in the west end section, and if brick arching
is to be required after this, he has, instead of 16 cubic yards per
lineal foot, to excavate about 26 cubic yards per lineal foot—nearly
;

double.

The Chairman. —Estimating the length at 1,800 feet, it would
make a difference of 18,000 cubic yards more.
Mr. Allen.-P would; and that, at $l6O per lineal foot, would
make an additional expense of about $300,000, or something of
that kind.

:

The Chairman.—ls that $l6O per lineal foot for excavation
Mr. Allen. —That includes the brick archin
The Chairman.— What would be the cost of excavation alone
Mr. Allen.—The cost of excavation in going round the rim is
about five times as much, now that he has gone through so far. It
would cost about five times as much to do that work now, as it
would have done if it had been included in his contract, and he had
known it was to be done at the outset. Yon see j’ourself that, now
that he has cut the tunnel as he has, it will require him to go round
the rim, and take out the rock all round. [Mr. Shanly here corrected Mr. Allen, and the latter continued :] Mr. Laurie
stated
five times as much in one of his reports, in reference to work which
I thought similar, but Mr. Shanly now says it is a mistake. (See
Laurie’s Rep.: Sen. Doc. of 1871. No. 233, page 43.)
The Chairman.—lt might be s me guide as to what the parties
thought about this, and I would 1 ie to know 7 how 7 much per cubic
yard it costs to do this excavating not how much it will cost now,
but what it would have cost to do it all at one
Mr. Allen.—You have those specifications there, and you can
see what he was to do it for.
Mr. Granger.—This length is about 1,800 feet, is it not?
Mr. Allen.— l,Boo feet in the central section.
Mr. Granger.—How much further would he have to go for brick
arching

Mr. Allen.—The schedule has it, Where arching is required,
26 feet wide in the clear; 21J- feet high above the rail, when laid
“

down.”
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The Chairman.—l would not like to interrupt you, Mr. Allen,
but I thought you could answer the question readily.
Mr. Allen referred to this item in the contract: For Tunnel
enlargement, SIG per yard.” That was for enlarging the Tunnel
where a heading had been driven in, and it had been excavated to a
certain size. That is for the east end, is it not?
“

The Chairman.—Yes

Mr. Allen.—The Commonwealth had driven in a certain heading, and therefore the price was for enlarging it.
Mr. Adams.—Wouldn’t it be about the same now in this case?
Mr. Shanlt.—The contract price per cubic yard was $l4 in the
central division, and the quantity of rock to be taken out per foot
was probably from 9 to 10 yards.
The Chairman.—You have excavated these 1,800 feet at the size
20X24?
Mr. Siianly.—lt is not completely finished yet.
The Chairman.—Well, assume it was done, how much does it
cost per foot, under this contract, to excavate that tunnel 20X24
feet?
Mr. Shanlt.—lt costs the State, to excavate that size, $224.
The Chairman.-—Now, my inquiry to Mr. Allen is, what would
have been the additional cost per foot, suppose you had excavated
it instead, at 2GX214?

Mr. Shanly. —lt would have been, at contract price, about $l4O.
The Chairman.—Additional
Mr. Shanly.—Yes.
The Chairman. —So that, inst vad of $224, it would be $364
Mr. Shanly.—Yes. I under itooi you to ask, Mr. Chairman,
what the cost to the State would be
I don’t say it would cost that

to do it.

The Chairman.—l did not mean that; I meant under this conYou have been paid for these 1,800 feet, or what is com
strnctcd of these 1,800 feet, according to the contract price assigned

tract.
to it?

Shanly.— Yes, sir; $l4 per cubic yard.
The Chairman. —Making your excavation 20X24 feet
Mr. Shanly. —Yes, sir.
Mr. Allen.—l was stating that Mr. Frost at this time, when he
had that computation with Mr. Shanly for the purpose of ascertain-

Mr.

ing the amount which should be put into the contract for doing this
work, made a statement to him of the amount of work which was to
be done under the contract, upon ■which this price was estimated.
These amounts, so stated b}r Mr. Frost to Mr. Shanty, were afterwards published, during a series of sessions, in a series of reports,
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and so addressed to your predecessors upon this Committee. In
January, 1870 (Senate Documents of 1870,No. 58, p. 11), Mr. Frost

gives a statement which bears the title, Comparative statement of
work required by the contract, and of work actually done.” That
report is here, and is as follows
“

:

Laurie revised. 0

East and. —Tunnel enlargement, cubic yards,

Heading
Tunnel extension,
West end.—Heading enlargement,
“

Tunnel extension,
Central.

“

“

—

.

“

“

(east),
(west),

.

4,500
28,000
86,100

“

.

.

52,800

52,642,98

“

.

.

“

.

.

“

.

82,940
35,409
46,861

83,280.
35,554.
47,053.

.

“

“

,

.

335,610

3,948.04
28,483.36
85,442.

336,403.38

He gives his estimates in cubic yards, the same as he gave them
according to Mr. Shanly’s figures, which he will produce here before you. The total, as you will see, of solid rock
excavation, is given at 335,G10 cubic yards. That allows for a rock
excavation to admit of the arching at the west end section, but does
not allow for an excavation to admit of arching anywhere else.
Mr. Adams.—And nowhere is any allusion made to it?
Mr. Allen. —No. Mr. Laurie, in 1871, makes the same estimate.
In going over these figures, I should say he found a mistake in Mr.
Frost’s estimates, and reported that there was 5,000 cubic yards of
loose and solid rock, not included in the schedule, which Mr. Shauly
had got to take out. That was an error in the estimates. Mr.
Laurie’s report of January 25th, 1871, gives the same estimate, but
In addition to the quantity of work remaining to be
says this
done, as given in this report, there are, after allowing for excavation
for four and a half millions of brick, as provided for in the contract, about 5,000 cubic yards of loose and solid rock, which were
not included in the original schedule of quantities, upon which the
contract was based.” That will be found on page 55 of Mr. Laurie’s
report, in Senate Documents for 1871, No. 283. No estimate was
made by Mr. Laurie, nor by Mr. Frost, then or at any time, which
included any excavation for any brick arching, except in the west
end section of the Tunnel. Now, Mr. Frost’s Comparative Statements” were repeated year after year to your predecessors upon
this Committee, and will be found in the Senate Documents for 1871,
No. 55, p. 12; for 1872, No. 250, p. 16; and for 1873, No. 201,
p. 17. These reports, thus given year after year to your predecesto Mr. Shanl}

-

,

“

:

“

*

Sen. Doc., of 1871, No. 283, p. 33.
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sors, were adopted and accepted, and reported to the legislature
year after year, and there is never the least intimation, direct or
remote, from the engineers or from the Committee, that there is to
be any addition to the work required to be done, in consequence of
brick arching, outside of the west end section—never. So far as I
have examined, I am enabled to state it, broadly, the engineers
have never, unless very recently, and in some report not yet published, in their estimates of the amount of excavations required,
included anywhere this brick arching which Mr. Shanly is now called
on to do ; and there is no Act or Resolve of the legislature, no
report, message, public document, speech or statement anywhere,
that has ever, unless recently, c rntained any intimation that the
Shanlys were expected to do thi work. I say that this shows a
practical construction which has been put by the Commonwealth
and its officers on this contract.
Moreover, in August, 1872, Mr Frost celebrated the completion
of the brick arch with festivities calling the men together, laying

the last brick with his own hand, and saying, “This arch is laid”
and then he called for and obtained the surrender of the lease for
the brick-yard, which the Messrs. Shanly had from the Commonwealth, paying a price for it. He called upon them to give up the
brick-yard to the Commonwealth, and the Shanlys did so, it being
understood all round that they"- had completed what brick arching
they were expected to do.
They had not, however, laid the whole of the four and a half millions of brick, and in July, 1873, they were called on to complete
the laying of that amount. The petition sets forth that it was computed accurately, to use up the unused portion of brick; and here
is a letter from Mr. Frost to Mr. Shanly, dated July, 1873, in which

says;—

he

Office, lloosac Tunnel,
“North Adams, Mass., July 19,

A

“Engineer’s

1873./

Messrs. F. Shanly & Co.—l make the following approximate estimate
of quantity of brick which will be required to complete the arching of the
Tunnel, under your contract
“

:—

AVest end section, 344 lineal feet,
East end section, 40 lineal feet,
Add allowance for waste in

....

.

.

.

.

855 M brick.
106 M brick.

providing quantities at brick-yard. Mr. Hol-

brook, contractor of brick, informs me that lie is now ready to receive

'

your orders, and to proceed with the manufacture of brick for your usi
Benj. D. Frost.
Yours, respectfully,

1

In addition to that, the engineers, according to this contract, had
to furnish lines anti grades of the Tunnel. The contract says :
The
“

4
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engineer or engineers of the Commonwealth shall give the lines and
grades of the Tunnel and the lines of the central shaft, and be
Estimates will be based
responsible therefor.” Again it says
upon quantity of material which lies within the line of section prescribed by the engineer or engineers.” The contract itself says
this, and then on page nine there is a paragraph by itself: Estimates will be made only of quantities within the exterior lines prescribed for the Tunnel.”
Mr. Train.—Those being the lines of direction and nothing else
Mr. Allen.—l don’t say, nothing else. They were to give lines
of direction, grade and size, and they have done it, and given lines
and profiles all the way through. Now, I say, that in giving these
lines to the contractors, the engineers have never until recently, or
unless recently, included any excavation for arching, the Tunnel
being excavated of that size which is fixed where no arching is
o
required. I saj this shows two things. In the first place it shows
that the engineers did not suppose that any brick arching would be
required ; and in the second place, insomuch as the Commonwealth
is responsible for the lines given by the engineer, so far as they
have been acted upon by the Shanlys, it is a matter which cannot
be gone back upon. The argument upon this point is this, that here
is a practical construction put upon this contract by both parties.
If the parties had differed, why then it would have been of no
account; if one party had been taking one view of the case, and
the other party another, there would have been no construction ;
but where the parties agree, and put a practical construction upon
the meaning of the contract, that construction is very strong and is
entitled to great weight.
Now, all this has been done with knowledge, on the part of the
engineers, that arching would be required, to a greater or less extent, in the east and central sections. It was not supposed at the
outset that any such arching would be required ; but after Messrs.
Shanly had been at work a year or two, it was found out that the
geologists had made a mistake, and had misjudged the amount of
water to be found there, and the character of the rock. It wr as
found out ultimately that instead of mica slate there was wet
granite, and floods of water which would be seriously troublesome.
I say it has been known, and this practical construction of the contract by the engineers has been given with the knowledge that there
was arching to be done in the east and central sections to a certain
extent. Mr. Laurie’s Report of September 16, 1869 (Senate Documents, 1871, No. 283, p. 10), mentions a soft seam fourteen feet
thick, where arching will be required; and in his report of February
1870, referring to the same fact, he calls it nine feet, but it was
“

:

“

~
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the same seam unquestionably, and he says some thirty feet of archNear the anticlinal axis of the
ing will be required; adding,
stratification, more arching will probably be necessary.” That is
on page 24 of that document, and that refers to the central section.
He has got so far in then, by February, 1870, that he expresses his
opinion to the governor and council. This shows that the engineers
of the Commonwealth, so long ago as that—four years ago—instructed the governor and council that they had met with what was
not anticipated, that they had met with a character of rock which
did require arching to a certain distance, and that near the anticlinal axis of the stratification more arching would be necessary.
In March, 1871, water came into the central section, exceeding the
capacit}’ of the pumps. (Frost’s Report, Senate Documents, 1872,
No. 250, p. 10.) In February, 1872, work west from the central
shaft was again suspended, and continued suspended until December
following, when the eastern opening was made.
Now, the fact that the geologists had made this great mistake
became known, and that there was wet granite instead of dry mica
slate, and floods of water driving out the men, rendering the prosecution of the work absolutely impossible, instead of there being
no water which would be seriously troublesome,’ as stated by Mr.
Brooks in his report. Now Mr. Frost knew all about this he must
have known about it; he was the engineer in charge it was obvious
to see he knew the men had been driven out there by the influx of
water and he knew it was directly contrary to what the geologists
had thought; he knew all this in 1871 and 1872. In March, 1871,
he knew the men had been driven out, because he reported it; he
knew they had in February, 1872, because he reported it; and yet,
in August, 1872, five months after this last and final suspension, he
celebrated with festive entertainment the completion of the arch,
calling the men together and saying: “Oh be joyful, for this arch
is done.” In July, 1873, he speaks of four and a half millions of
bricks completing the contract,” and makes no call for brick arching in the central section until January, 1874.
The Chairman.—Do you claim, Mr. Allen, that the fact of floodng was or ought to have been evidence to Mr. Frost and the
mgineers that arching would be necessary?
Mr. Ai.len.—I claim that Mr, Frost, as the engineer, could see
the danger and judge whether it was necessary or not; there were
the same means of judging then as now. I do not suppose that
arching for anj' great distance is absolutely and certainly necessary
now; it is only necessary by wa; of precaution ; but there was this
“

“

”

‘

;

;

;

;

•

“

information, which was manifest then as now to the

the

geologists

engineers,

that

had made this "Teat mistake: that instead of mica
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slate being found the whole length of the Tunnel, it had changed to
wet granite ; that instead of there being not enough water to be
seriously troublesome, there were floods of water driving out the
men and causing the suspension of the work he had knowledge of
this great change in the character of the mountain. Whatever
knowledge he has now, he had then. If Mr. Frost was here, I
would ask him that question, if he thought arching was necessary ;
;

but I cannot tell you myself what he actually thought.
The Chairman. I understand you to contend that flooding wa
—

to

some

;nce

extent at any rate, evic

would be

to the

engineers

that archin

necessary.

:

Mr. Allen.—You understand, I suppose, that the danger is not
that it will fall in immediately, mt that it may ultimately fall in,
There is no danger from the baking of the mountain by trains
passing through, but the -gradi al action of the elements, in the

course of

years, may cause

Mr. Train.
now, I wr ould

some of the rocks to fall in.
which your remarks are drifting

On this point, fc
say that it was not

—

ipened until last October.

The Chairman.—Do. I understand that that is so that there was
no visible fact there which would lead to the belief, except, perhaps,
the flooding, that arching was necessary until after it was actually
;

opened?

Mr. Allen. The last blast was put in on Thanksgiving Day;
precise rate of progress which had been made the engineer’s reports can show, and Mr. Shanly can show you when the first part of
that 1,800 feet was opened but it must have been some months
before that last blast was put in the dates I have given you of the
floods coming in, and the work west of the central shaft being suspended, are correct. It was suspended first in March, 1871, and
then in February, 1872, for ten months. Whatever evidence there
was to be gathered from that gr sat influx of water, the engineers
had. The precise date when that portion of the Tunnel was opened,
covered by the present requiremei it of arching, I am not able to give
—

the

;

;

you

myself,

but Mr. Shanly can.

Mr. TitAHy—Allow me to ask
of 1,800 feet?
Air. Shanly. lt is thereabout
Mr. Allen.— Mr. Shanly says
given to him, it was not specified

in

where

you got your

estimates

-i

—

that in the direction which was

Mr. Train.—And we never heard of 1,800 feet before, so that
estimate of 1,800 feet is a theory of your own making*
Mr. Allen. Well, I don’t suppose the distance is material. If
you can require him to do 1,800 feet, you can require him to do
several thousand feet.
your

—
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That concludes what I desire to say in reference to that; but
there is another aspect of the case which I wish to lay before you,
and that is, that this work has cost more than was expected. Mr.
Shanly will lose money on this contract, as he sets out in his petition. In one sense, this is no argument, but in another sense, it is.
The fact that he will lose money on this contract, and that the State
will make money out of it, that the State will get work done for less
than it has cost, is no legal reason why he should escape from doing
that which he has agreed to do ; but when it comes to be a question
of whether or not Mr. Shanly shall be required to do the work which
he never supposed he had agreed to do, which he never believed, and
does not now believe, that he is bound to do, work which he never
calculated to do, work which it was an entire surprise to him to be
called upon to do, then it is a good argument to say, that the State
of Massachusetts ought not to call upon him to do such work, if the
work which he recognizes as pr< Dper for him to do, under the contract, will cost him more than he is getting for it. Now, with refference to that, I do not want to go into small points. The unexpected finding of a change in the tratification of this mountain, has
been set out, and is shown in the various reports of the engineers
Mr. Brooks thought the quantity >f water would not be so large
to be seriousty troublesome, and so did President Hitchcock and
if the working was suspended g jing west in consequence of tin
influx of water, as it was, accoi ling to Mr. Frost’s report, from
March the 21st to October 31st 1871, and also from February,
1872, to December, 1872, a period of ten months, or eighteen months
in all, it will be seen that there was a ven' large delay caused by
that which was unexpected, and also a very large expense, and for
eighteen months, instead of hoisting rock out of the central shaft,
he had to hoist water he had to put in heavy'pumping-machinery,
and to spend money for pumping and lifting up water, instead of
lifting rock, as he expected to do. Then, again, the foundation of
the central shaft was found to be laid imperfectly, and he had to
relay that. That he has never said anything about, until this year,
because he did not wish to make any criticisms upon others on
that score. But in Mr. Frost’s report, printed in Senate Documents
for 1872, No. 250, page 10, he says: “On this date (August 7,
1871) they (the new pumps) were started, but the workin
lay developed the existence of unexpected defects in the old foundations upon which the bearings had been plac
luent. necessity of a further reinforcement of the construction. So
much time was occupied in this additional work that the new pump;
were not again set at work until October 2d.” Mr. Frost him;
mentions it, and this was work which had been done by the State.
;

;
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Then there were various other matters, which have been set out in
the petition, which I will not dwell upon at this time. There was,

however, a great additional expense incurred, to be reckoned by
hundreds of thousands of dollars, completely absorbing all the
expected profits, and leaving the Messrs. Shanly, at the best, as
losers, if they did simply that work which they admit they were
obliged to do, so that it leaves them nothing, except the credit of
the work; it leaves them no money for live years’ work there, for
five years’ time, for risking all this capital, for encountering and
overcoming all these obstacles, for accomplishing all this result; it
leaves them nothing but the credit of the thing. They have pursued
it with an energy such as very few contractors have ever shown ;
they have rescued this enterprise from failure; they have rescued it
from the discredit into which it had fallen, and made it respectable ;
they have done the work, they have accomplished and completed it,
so far as any real difficulties are concerned ; there is nothing now
to be done, except days’ works, which can be done under the superintendence and supervision of anybody. It does not need persons
of the position or quality of Mr. Shanly to complete that Tunnel
now, because it is easy; they have done this work under their contract, and done everything which, in their opinion, has been required
of them under that contract, and they will still be losers. They
have never troubled the legislature with captious inquiries they
have not been always around the State House; when they have had
an application to make, they made it to the Committee; they have
sustained a reputation here in Massachusetts for high honor second
to no other citizens of the State. If you go to North Adams where
they are known, there is no man whom
have defrauded, no man
with whom they have driven a sharp bargain, no man to whom they
have done injustice'; and you will have the means, if you will, to
know with what fidelity they have done their work, with what energy
they have followed it up, and with what success they have combated the real difficulties of the situation. And, after all, the State
of Massachusetts is to make money out of them; they have taken
their risk, and they have lost money, and they are contented to lose
money according to the terms of their contract and its just construction. But when they are called upon to do work which they
never undertook to do, which their contract does not justly require
them to do, or which, if, according to the strict legal construction of
it, they are bound to do thejr never understood they were called upon
to do, and never intended to undertake, certainly it is a fair case for
the contractors to come in and ask the Commonwealth of Massachusetts to give such a construction to this contract as is conformable
to justice, to simple justice, as between man and man. Now, in
;
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their condition, they ask you to give such a construction to their
contract as will exonerate them from the call to do this arching,
and that you will consider that it is not just, nor right, nor reasonable, to call on them to do this work.
Then there is their further application for an extension of their
time, which perhaps is not necessary here, for I do not know that
the governor and council have any doubt of their right to extend
the time until September Ist.
Then they further ask, as a measure of relief from financial pressure, that upon looking at it and finding what the present financial
condition of the work is, how much the Commonwealth still have in
their hands, you will cash for them $200,000 worth of their certificates of indebtedness.

I had no intention, Mr. Chairman and gentlemen, of making my
remarks so long, and I should have no excuse for doing so, had I
not introduced in my statement the bulk of the evidence we expect
to produce before you. I wish to ask Mr. Shanly a few questions,
and if Mr. Frost was here before you I should be very glad to put
a few questions to him.
Mr. Train. —Before you sit down, Mr. Allen, that I may better
understand this whole question, I would like to have j ou indicate
what form of legislation you ask under this petition—what sort of
a statute or Resolve you would ask the Committee to report ? I would
like to know whether this is a petition for relief under this contract,
or one asking the legislature to give a judicial construction of an
act already made, if you catch my idea.
Mr. Allen.—I have not drawn any bill or Resolve, as I did not
suppose it would be my duty to do that unless the Committee should
call on me to do it, and in that case I should be very happy to do
so, under instructions from the Committee as to what decision they
had arrived at. Mr. Shanly contends that, according to the legal
construction of his contract, even the dry legal construction, he is
not bound to do that work ; and that if he is wrong in that particular, still it is not just that he should be called upon to do it, and
he asks that the legislature shall give an authoritative construction
to this contract, so that under it he shall not be required to do that
work. Now that construction may be a purely legal construction, or
it may be according to justice, according to what the legislature
would consider to be just. I have undertaken to submit this question here in both its aspects,—in its legal aspect, and in its aspect of
justice and honesty, and I desire to ask the legislature, for such
reasons as may seem good to it, to saj that the construction of this
contract does not require this brick arching to be done.
The Chairman.— Why wouldn’t this be a good thing to do, Mr.
T

T
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For you to draw up in the form of a Resolution or a statute,
or both,—put it into as many forms as you please,—the conclusion
to which you desire the legislature to come, and in that way frame
the issue which the attorney-general can have and know how to
meet, making the stipulation that you should not be confined to any
particular form. Make it a statute, or make it in any of the various
ways which may occur to your own mind, and arrive at the result
that you desire to have the legislature arrive at.
Allen.

Mr. Train.—My difficulty is, Mr. Chairman, if I may be allowed
to state it, that if this is an appli jation for equitable relief, I have
resent, ought nc t to be present, nor should I deem
it my duty to interfere in any legislalation in that direction which the
legislature might think fit to adoptit, under your report. If it is a
question of judicial construction, I am directed by the governor and
council to appear, and if it is a legaal question it cannot be settled
by the legislature, but only, authoril
itatively, by the supreme judicial
court, and that question we have offered, since Saturday last, to
submit to that tribunal for decision. If lam to discuss a question

e

of law, that is one thing ; if it is a question of whether these gentlemen, having made a contract on which they have lost money,
should have relief, I have nothing to say about it. Therefore, I wish
Mr. Allen to state, so that I may know, what issue lam to meet. If
the}’ wish a decision of the question of law, it is apparent enough
to the Committee now that we desire to go to the only tribunal that
t, and have it settled within thirty days. Ido not wish
to come here and discuss propositions which are entirely inconsistent. If he will ask you to report a bill giving relief, then the Committee will not undertake to pass upon the other question. Ido not
see how the two questions can be combined in this discussion.
Mr. Allen.—l do not see any incompatibility at all. We express
ur opinion as to what the true legal construction is. We do not
think the true legal .construction binds Mr. Shanly to do that work,
and have come to the legislature saying so. One cannot, however,
be over-confident in giving an opinion against the attorney-general,
and if we are mistaken in that view, we would like to have the legislature authoritatively state that, on considerations of justice, Mr
Shanly shall not be called upon to do this work.
Mu. Train.—A legislative judicial decision is not a thing which
I understand.
Mr. Allen.—The legislators may decide the question, some on
one consideration, some on the other. One man may say, “I decide
this way because I consider it the true legal construction of the
contract
and another may say, I decide the same way because I
think it just and right, whatever may be the legal construction of the
”

“

;

SENATE—No. 300.

1874.]

33

and the conclusions would be the same, the result would
he the same, whilst one member of the legislature would be governed by one reason, and the other by another. I do not see that
there is any incompatibility in presenting the question in this way,
each member being governed by such reasons as are satisfactory to
himself.
Mr. Train.—Now I wish to suggest to brother Allen that the way
in which he proposes to leave this question puts the Commonwealth
in apparent opposition to the legislature, whereas, if he comes and
asks relief, I have not a word to say. The executive have construed
this contract, it was the duty of the executive to do so, and upon
that branch of the inquiry we are in opposition, and the executive
is in opposition to the Shanlys, but the moment the Shanlys come
here and say We want equitable relief,” we are dismissed from the
discussion, and have nothing to do with it.
Mr. Allen.—You don’t expect Mr. Shanly to admit that your
construction of the contract is correct?
Mr. Train.-—I don’t care what Mr. Shanly admits. I don’t want
you to put the executive in a false position. I think they have done
everything that can be asked of them in offering to submit this question to the highest tribunal, and I think if the Shanlps decline that
proposition, the}' should not be allowed to discuss this legal question,
but should be put on the other ground.
Mr. Allen.—The suggestion is that we cannot come here to press
a petition of this kind without giving up our legal claim and ground,
but I submit we are not called upon to do any such thing. We do
not want to give up that question. If Mr. Shanly has got any
ground to ask for this legislation, whether it has its foundation in law
or in equity, then we want it.
We cannot justly be called upon
here to give up the assertion that we are right in law, in order to
lay the foundation for the legislature to consider our equitable claim.
Mr. Train.— l don’t want } t ou to give up anything ;on the contrary, I want you to get the benefit of both grounds.
Mr. Allen.—lf the legislature 3an look at it for themselves, and
decide it, why, then, there is no oc sasion to go to the supreme court,
Mr. .Train. —Well, sir, but the legislature passing upon it don’t
settle it any more.
The Chairman. This is a new subject to me, and any suggestion
I should make in reference to it, I should feel at liberty to change
It seems to me, however, that the State of Massaupon reflection.
chusetts is a contracting party here with the Shanlys; that the
State of Massachusetts is represented by the legislature; that the
legislature have the same power to deal with this contract that any
party would have the same power as the Shanlys have the same
contract

”

;

“

;
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power to deal with the contract as if it were not the State of Massachusetts, but some private individual. Now, here is a difference of
opinion between the agents or representatives of the State, to whom
is entrusted the-execution of this contract, and the other contracting
party. Now, the parties get together; the legislature on the one
side, representing the State the Shanlys upon the other. The
Even if we are wrong about our
Shanlys say to the legislature
view of the construction of this contract, we think the circumstances
are such that j'ou ought to yield your claim ; and we think also that
you ought to be convinced that you are wrong, and that we are
right. Now, let us agree together in reference to this matter, and
you yield this point, which the executive claims to be the true construction of this contract.” Now, while I don’t undertake to indicate what the exact course of legislation should be under the circumstances, it seems to me that there is no practical difficulty in dealing
with the subject.
Mr. Slkepee.— l would like to inquire, Mr. Chairman, if it would
not be important to consider whether it is to be understood that the
Shanlys are to abide by the decision of the legislature.
The Chairman. I suppose they would be obliged to abide by the
decision of the legislature. I don’t know what remedy they could
have.
Mr. Sleeper.—By appeal to the supreme court on the construction
;

“

:

—

of the contract.

The Chairman.—Could they do that?
Mr. Allen.—We cannot go to the supreme court unless the legislature gives us the right to go there.
The Chairman.—Suppose the legislature were to decide that they
must do this work, I don’t know of any remedy they have.
Mr. Train. —l understood you have said, not now, but on a former occasion, that if the final result was that they must go on with
the work, the}- must stop right where they are.
Mr. Allen. —Yes
Mr. Train. —And that embarrasses me still more
Mr. Allen. —They never calculated to arrange for this amount of
$300,000 ; never thought of doing so until January, 1874.

The Chairman.—The offer has been made, as I understand, from
the attorney-general to Mr. Shanly, to submit this question to the
supreme court, for the construction of the contract?
Mr. Allen.— Yes, sir, on the question oflaw.
The Chairman.—And that offer has not been accepted ?
Mr. Allen.—Nor declined. If the legislature will not do anything for us, but let us go to the supreme court, we shall go there.
We have no choice in the matter we have to take such good as the
;
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gods may send. If the legislature allows us to go to the supreme
court, we have to go there if they allow us to go to an arbitration,
we go there; what wo would like is, that the legislature should consider the question themselves, and decide it on the question of
;

justice.
Mr. Granger.—l
a perfect

understand that the legislature of the State has

right to determine that contract.

The Cnairman. —As a judicial tribunal?
Mr. Granger.—Yes, sir, as the law-making tribunal of the State.
The Chairman. l have not any doubt that the legislature has the
right to say that the Shanlys shall or shall not do that work under
the contract, and, perhaps, the power of declaring, by statute, what
the construction of the contract is. It seems to me to come rather in
the nature of relief, after all, whatever else you may call it. If it is
not a relief from the obligation, it is a relief from the embarrassment
of having two opinions as to whether there is an obligation or not.
1 should like to hear the attorney-general’s views upon it.
Mr. Fuller. —lt is a question of relief, and I don’t see that the
attorney-general has anything to say on the question.
Mr. Train.—lf it is a question of relief, I don’t anticipate that
the governor and council have anything to say upon it. It is their
duty now to see that the contract is executed as they understand it;
and where the Shanlys get the ability to execute the contract from,
the legislature or anywhere else, is another matter.
Mr. Fuller.—The trouble with the governor and council is, that
they have no power to vary this contract. The legislature has the
authority' to vary this contract; the governor is the agent of the
Commonwealth to carry it out.
Mr. Sleeper. —l suggest that we have a meeting of the Committee
to consult with regard to the course we shall pursue.
—

[A consultation of the Cofumittee was then held.]
Adjourned to Friday, February 20, at 10.30 a.

m.

Friday, February 20,

The hearing was resumed at

1874.

10£ o’clock

The Chairman.—The Committee have had a conference with
reference to the matter discussed yesterday, and without now undertaking to indicate what the issues may be, have determined that,
under the memorial which has been referred to them for considera-
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tion, it is their duty to proceed and hear whatever may

be offered
on either side, and leave the question as to what shall be done with
the evidence to be determined after we have heard it.
Statement of Mr.

Walter

Shanly

Mr. Chairman and Gentlemen of the Committee

To begin at the beginning of this matter, the idea first occurred
to me and my partner to make a tender for the construction of the
Hoosac Tunnel in 1868. We saw that the State had appropriated
a sum which was then estimated to be sufficient for
the completion

of the whole work.

That sum was
'OO,OOO and knowing that
the work upon the Tunnel previouslyy had depended upon legislative
grants from year to year, we thoughjht that the fact that the legislature had determined to grant the above
a
sum, indicated that it was
their intention to go on and comple ete the work, and that the contractors would not be troubled, as o Ahers had been theretofore, to
come to the legislature from year t o jmar and ask for an appropriation to carry forward the work. We, accordingly, invited by an
advertisement in the public papers, went to North Adams for the
purpose of examining the work for ourselves. We found that there
were several other contractors there on the same mission, and we
went, as we were invited to do by the advertisement, to the state
engineer’s office there, and, seeking information from Mr. Frost,
this document which I hold in my hand was given to us, as the form
of tender on which we were to make our offer to the State for
the
We saw a great deal of the engineer during the time we were
there. He accompanied us, with several other contractors, over the
mountain, and also into the Tunnel, and answered our questions at
the time very fully. He stated to us that the work intended to be
done on the Tunnel was fully set forth in the printed document
referred to, and that the tender was to be made in such a way as to
provide for what is called an item contract. That is to say, we were
to be paid so much a yard for every yard of rock we took out, and
so much per thousand for every thousand of brick we put in, &c.,
and the quantities estimated were as set forth in this document. The
document is divided, as the present contract and schedules are, into
three sections ; there is the east end section, the central section,
and the west end section. The work specified in the east end section is comprised entirely of rock excavation, including the excavation and construction of a central drain, and the furnishing and
lajdng of one track when the Tunnel should be completed. In
regard to the central section, the document provided in the same
way for furnishing the shaft, which had then been sunk rather more
;
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than half its ultimate depth, and it also provided for excavation of
the Tunnel east and west of the shaft, no kind of provision being
made for brick arching anywhere except in the west end section.
We found at the time that provision was made for arching a portion
of the west end section with brick, and that for that portion of the
Tunnel the quantit}r of excavation provided for was amply sufficient
to allow of brick arching being put in, but none in the east or
central section. In this document the number of cubic yards to be
taken out was distinctly stated as sixteen cubic yards, nearly, per
running foot, in “rock Tunnel”; but for that portion which was
estimated for brick arching, the quantity to be taken out was from
twenty-five to twentj -eight cubic yards per lineal foot; and in
answer to inquiries which were made of the engineer, he stated that
the measured length of brickwork to be done, per lineal foot of
Tunnel, was something over 1,200 feet, some 930 feet having been
already done by Mr. Farren.
Having got all the information we could from the engineer, and
having thoroughly examined the mountain for ourselves, and
satisfied ourselves as far as we could from outside indications that
the mountain was composed of mica slate, as all the geologists who
had examined it previously, as well as engineers and contractors, had
concluded it to be, and believing that this mica slate rock extended
to the summit and to some distance down the western slope, as was
the opinion of the eminent geologists and men of science who had
examined the mountain previous to ourselves, we made a tender, of
which this paper which I hold in my hand is an exact copy. It is
an “item” bid at so much per cubic yard of rock taken out, so
much per thousand of brick put in, and so much per lineal foot of
drain to be made in the centre of the Tunnel.
Several months elapsed and we heard no more from our tender,
and concluded that it had not been accepted, when we received a
communication from the secretary of state requesting us to come
here and have an interview with the governor and council. We did
so, but that interview resulted in nothing, because the requirements
in regard to securities were such as no contractor would comply
with. We waited another month or so, when Mr. Tappan Wentworth, one of the commissioners, came to Canada and requested us
to come to Boston, which we did. We then had another interview
with the governor and council, and discussed the question fully
upon this tender, which was then lying upon the table in the council
chamber. We then retired, at the request of the council, and
waited in the ante-room. Shortly afterwards, the then lieutenantgovernor, Governor Claflin, came out and told us that the governor
and council had decided to accept our tender, and that in a few
r
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days they would be prepared to proceed to the execution of the
contract and enter upon all the details. My brother then returned
to take care of our business elsewhere, and I remained in Boston to
discuss the question of the contract with the authorities.
When we entered upon the discussion of the contract, upon the
several items, a suggestion came from some member of the council,
I forget whether it was Governor Bullock or some other member,
that it would be more convenient if we took the contract in a bulk
estimate, stating what we would do it for in a lump sum, instead of
making a contract upon this item-bid ”of ours. In answer to that,
this difficulty arose, that we had not measured the work, as it was
not easy to do so. If we were to be paid, as we supposed we were
to be, for every cubic yard of rock we took out, every thousand of
bricks we put in, every mile of track we laid, and every foot of
ditch we cut, &c., &c.; if we were to be paid by the item,” there
was no occasion to measure the work beforehand. In reply to the
question whether we could measure it then, I said it was impossible
in the time which could be allowed; that it was a work of very
considerable difficulty and requiring a great deal of time and care.
It was then somewhere about the 15th of December, and I understood that the governor and council wanted the contract executed
before the close of the year. Then the question was asked, if I
would accept the engineers’ measurements and make a bulk tender
upon that basis. lat once assented, provided the engineers, Messrs.
Latrobe and Frost, then present, would assure me that the quantities
had been carefully and accurately ascertained. I was answered in
the affirmative, that they had been; that I might relj upon the
quantities and thereupon I said I would make a tender in a bulk
sum upon the estimate. I was then requested by the council to go
with Mr. Frost and take a day, or two daj s if necessarjq and sit
down with him, and, by applying the prices in my schedule bid to
the quantities which he assured me were correct, get at a bulk sum.
We spent a day and part of the night together (I remember that I
was with him far into the night at his brother’s office, in Cornhill),
and in that way we arrived at the bulk sum, which was $4,594,208.
That is the exact way in which it was arrived at, and this the exact
schedule which Mr. Frost and myself made up, with the exception
of the last few items, which were subsequently added in the council
chamber, —such items as a facade at the west end of the Tunnel and
one or two other supplemented things. In every other respect as
regards the quantities of excavation, the amount of brickwork, and
so on, the schedule I now submit exactly conforms to that which
Mr. Latrobe and Mr. Frost said were the quantites of work to be
done in the Tunnel. Afterwards, when the contract was being
“

“
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drawn up, the schedules of which that is a copy were made part
parcel of that contract; and I would simply say, that no contractor in the world would have risked taking a contract unless
schedules defining the quantities of work he was to do were so made
part and parcel of the contract. It was our understanding at the
time, that we were to do that much work and no more for our
money; and I think, Mr. Chairman, that this Committee will see
that it would have been a most unjust contract, a most one-sided
contract, if we had taken the enormous risks that would have been
involved in undertaking to do all and every kind of possible or impossible work, such as could not have been set forth in distinct
terms in the schedules.
The quantities there mentioned were estimated by the engineers
as all that were required to complete the Tunnel, and we accepted
them as such. If those quantities merely turned out to be incorrect, and should prove afterwards to be in excess of what are stated
in the schedules, we took the risk of that; but we held then and
hold now, that the introduction of any new item would be simply
making us responsible for any possible amount of work, and that
the State might get possibly a million dollars’ worth of work from
ns more than we bargained to give. That is to say, the change in
the character of the rock, which has given rise to this brick question, might have occurred,'as a mere accident of nature, a mile this
side of the central shaft, and if it had so occurred it would have
involved an extra expense, not of $300,000, but of a million or
more dollars. It cannot be possible, we hold, that the State ever
contemplated throwing upon us an additional amount of work to
the amount of a million of dollars more than is included in the
schedule. We hold and have always held, that the schedule defines
exactly what we are to do, and that if any items go into the
schedule they are extra items and outside of the contract.
I will say as regards the brickwork, that when we came to discuss that question as respects the western division, that the original
schedule contemplated but four millions of brick for the completion
of the arching, and these four millions of brick were supposed to
arch 1,270 feet of the Tunnel, neither more nor less. When we
came to make the contract, the question came up as to whether
these four millions of brick would be sufficient to safely complete
that part of the Tunnel. It was said that the ground might be so
bad as to require an extra thickness of arch ; and upon that supposition, and to provide for such a contingency, it was agreed that
a half million more of brick should be added. Hence it is, that in
the schedule attached to the contract, with regard to the west section, the quantity, instead of four millions, as it was in the original
and
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tender, is increased to four millions and

a half. But in adding that
contemplated that the distance should exsimply to provide for a thicker arch, in
it
should
case
be necessary, within the limits of that 1,270 feet; all
of which we finished in 1872.
The Chairman.—l would like to ask you whether any portion of
the Tunnel which you have arched on the west section was excavated at the time when you made this contract ?
Mr. Shanxy.—There was what is called adit or small heading,
driven through about four feet by six, enough for a man to crawl
through. It was done for the purpose of drainage. That was 1,270
feet long or thereabouts, and it developed bad ground in some
places; that is what we call demoralized rock.”
These are the simple facts in regard to the way in which this
tender was made up. I repeat that we held that for our protection
it was absolutely necessary to have clearly defined w7hat we were to
do, and it appears to us that even if we supposed the legal construction of the words of this contract should be such as to make us
liable to do this extra amount of work it would be so unjust, and
the State would be getting so much more than they ever expected
to get, that I cannot help thinking that if any such thing had been
suggested at the time, if it had been presented by our counsel at the
time that the contract might be so construed as to involve us in an
expense of a possible million of dollars more than was anticipated
or expected, the governor would have instructed the attorneygeneral to so frame the contract as to relieve us from such liability.
Therefore we feel to-day that if the construction of that contract is
such that we are liable to an unlooked for outlay of $300,000 (it
happens to be only that amount, but it might have been a million),
if, I say, the wording of the contract is such that we can be held
liable to that extent, I cannot help thinking, taking an equitable
view of the matter, that the legislature has power to sa}7
these
gentlemen are not liable for what they did not expect or anticipate.”
Therefore we have come before the legislature to call them to rectify
what seems to us to have been an unintentional error at the time,
a wording of the contract in such a way as the representatives of
Massachusetts never intended it should be worded, because, as I
said before, there is no contractor in the world who would take such
an enormous risk as is involved in the principle laid down, that
whatever might happen in the mountain, vre are bound to do the
work, whether it subjects us to an expense of $300,000 or $3,000,000, because that in fact is the principle laid down here.
That is a simple statement offacts. The tender was made in that

half million it was never
ceed 1,270 feet. It was

“

”

“

“

,
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View and in no other view, and I would say again, that it was made
a bulk tender at the suggestion of the governor and council.
Q. By Mr. Sleeper.—l would like to inquire, with the permission of the Chairman, if at anv time during your interviews with the
executive department or with the engineer while the contaact was
under discussion, there was any allusion to anything that might
possibly arise to be done outside of this schedule ?
A. Nothing whatever. The schedule was laid down as the work
we had to do, and the very opening clause of the contract states that
it is a contract to perform the work embraced in the schedule thereT

unto appended.

Q. There was no discussion of anything else?
A. None whatever. It was supposed that the live million grant
which the legislature made in 1868 was ample to cover all the work
in the schedule, which embraced all that Mr. Latrobe’s reports, and
the other reports which were published in regard to the Tunnel, set
forth as required to complete the Tunnel. It should be borne in
mind, that when we undertook to do the work, a certain portion of
the five millions had been
expended. The Chairman put
the question to Mr. Allen j’esterclay, whether the quantities mentioned in the original specifications, applied to our prices, would
make the bulk sum named in our contract. They would not, and
for this reason those quantities represented the work remaining to
be done in August, 1868, when proposals were asked for the work;
the State continued work upon the Tunnel, however, until, 1 believe,
the end of October, so that when we came to make our contract in
December, the quantities were reduced, and therefore, applied to
our prices, they would not make as large a sum as they would have
made in August.
Q. By the Chairman. —Have you any memoranda b}- which you
can furnish a statement of the wc irk that had been done by the State
between the time of submitting the proposition and the time of
making the contract?
A. No, sir those never came into our hands ; they were not our
property. The engineers, I presume, could do that.
Q. Is this 1,800 feet which you estimate as requiring arching
continuous?
A. It is continuous. It lies west of the central shaft
Q. And immediately west?
A. We had penetrated down the shaft, and found at the bottom
of the shaft the same rock which it had been concluded existed all
through the mountain from east end until the westerly slope was
reached, —mica slate. We proceeded to tunnel west of the central
shaft, and when we had got about 350 feet, we struck rock of a
:

:
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different character, which gave out much water, and it became at
once apparent that we were in a different strata. We were in wet
granite or syenite.
Q. Can you fix the time when you reached that wort
A. We reached it somewhere about March, 1871. The work
was almost wholly suspended westit of the central shaft for eighteen
roceed, working in that rock, but
months. We made an effort to pro
Ve concluded to put in very large
finally abandoned it in May. We
tward, but found that the central
pumps, to enable us to work eastw
not
the
he
pumps that would be necessary
shaft would
be sufficient for
to remove the water, were We to C(continue working westward. We
had not made much progress westw
tward from March until May—just
necess
jssity of suspending work in that
to
us
of
the
enough
satisfy
direction.
Q. In May, 1871, you abandone I the work on this rock, and did
no more work there for eighteen month:

Mr. Allen. —The}' did not do any more work for some month
was resumed in the fall, and they did some more work.
Mr. Shanly.—Only a trifle, perhaps 25 feet.
Q. You did some work, then, in this kind of rock?
A. We resumed it in December, 1872, finally. It was suspended substantially for eighteen months.
Q. What did you do in the year 1871, after having first abandoned it in March ?
A. I think likely sixty or seventy feet would cover what we did
in 1871. I can’t recollect just now.
Q. And then were you again compelled to abandon it on account
It

of the water?

A.

Yes, sir, we abandoned it. We found it

was

no use to try

to advance.

Q. When did

you engage upon it again?
We engaged upon it again immediately after connecting the
eastern heading, because, until then, the water had all to be pumped
through the shaft.
Q. Can you fix that date ?
A. We found the easterly headings on the 12th December, 1872.
We took a certain time to re-arrange our machinery for the westerly
heading, and I suppose we began to use that in December. I
think we had only done 25 feet in the month of December.
Q. And then did you proceed continuously
A. Yes, sir, very rapidly. From the Ist of January we proceeded very rapidly westward, never stopping for a moment, so to

A.

speak.

Q. Working through this wet granite?
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Yes working through the wet granite.
Were
the engineers of the State there, supervising and suQ.
perintending your work?
A. Oh. yes all the time.
Q. I have understood, from what has been said before, that in
July, 1873, you had some information from the engineer, either that
the work required arching, or that you were required to do it.
What was that information?
A. No, Mr. Chairman, we had not. But in August, 1872, we
had, as we supposed, furnished the west end arch, the 1,271 feet;
but the four millions and a half of brick which the contract provides for were not absorbed.
Q. You are addressing 3’ourself to another subject
A. No, lam coming to the letter of July, 1873, to which you
refer. In July, 1873, we received a letter from Mr. Frost, twelve
months after the completion, as we supposed, of the west end arch,
stating that we must extend that arch some 340 feet beyond the
1,271 feet, and also saying that we must build 40 feet of arch in
the east end, not the central section.
Q. That communication of Mr. Frost had no reference to this
1,800 feet?
A. None whatever. It exactly uses up, as nearly as can be,
the balance of the four millions and a half of brick which had been
allowed for the west end arch, completed, as we supposed, twelve

A.

;

;

months before.

Q. Is that 340 feet continuous from the point where you left it,
or does it commence at some other point ?
A. About 260 feet is an extension of the arch that we furnished,
as we supposed, in 1872. The other 80 feet is to brick one or two
soft places within the limits of the western section.
Q. That 340 feet was no part of the 1,800 feet?
A.

None whateve

Q. And then you had about forty
east end ?
A. Yes,

feet, or such

a

matter, in the

sir,

Q. "Which the engineer supposed it was necessary to arch?
A. Undoubtedly; and which we also knew it was necessary
should be arched.
Q. And although that was not in your contract, as it absorbed
the balance of the brick which was provided for in your contract,
you put that in ?
A. No, we have not put it in. We have done nothing, because
then it was coming on so late, that the most wo could do was to get
the brick made. It took us so long to get the million of brick
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which was required to absorb the balance of the four million and a
half, that it was too late in the season to do anything more. We
have not laid any portion of the extended arch called for, but the
brick is there.
Q. You have done no portion of the 340 feet

A.

Nothing beyond providing the material, and doing some of

the excavation.

Q. You contemplate doing that
A. The 340 feet, yes, but wo objected at once to the 40 feet at
the east end. We promptly denied that that was in our contract.
There is no doubt that thej' have the right to make us put four million and a half of brick- in that wc it end, and we are read}' to do it,
and have got the material. Wo lo not question that. We may
possibly question the expediency )f making any brick arch at that
particular point, but we have no r: rht to refuse to do it.
Q. I am quite certain that. I have a wrong impression with reference to some of these facts. When was it that you first had any
intimation from any source, either the engineers or the executive
department, that you were required to brick any portion of this
1,800 feet?
A. We had this intimation on the 21st of November, 1873.
We had a letter from His Honor, Lieutenant-Governor Talbot,
written as chairman of the Hoosao Tunnel Committee of the Council, stating that we must proceed at once with the arching that Mr.
Frost had ordered in the east and west divisions that is to say,
the 340 feet in the west division, and the 40 feet in the east. But
that letter made no allusion to any other arching, beyond saying
that the governor and council took the view that wherever arching
was ordered, we would be required to do it.
Q. Have you that letter?
A. I have. [Letters of Oct. 31st and Nov. 21st, 1873, read
Mr. Shanlt.—With regard to the quantities of rock, which you
have just read out of that letter of His Honor, Mr. Talbot, I may say,
from the quantity of rock which it states still remains to be excavated to complete our contract, no additional brick arching was then
contemplated; the quantity mentioned being what was needed to
complete the Tunnel to ordinary “rock” size only. So that it
appears that the engineers, up to that time, did not contemplate
these 1,800 feet of additional arching.
Q. Now, you received by due course of mail the order of October
31 and the letter of November 21. At that time, had you been
informed by the engineers, or anybody, that you would be required
to do this 1,800 feet of arching, or whatever it may be, which we are
talking[of?
;
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Nothing was represented

to us by the engineers until the 6th day of January of this year.
Then, in conversation with Mr. Frost when he was at my office, he
referred to these matters, and asked me if it was not m3' opinion
that there was a great deal of arching to be done in the central

division. I said, Mr. Frost, undoubtedly ; I have always been of
that opinion since the da}' we struck the wet granite. I have had
no other opinion or feeling about it.” After considerable conversation, in which I told him that it was not in our contract, he left, and
the next day I received a letter directing me to proceed with excavation necessary for the brickwork from a certain point towards the
central shaft.
Q. The excavation which you now speak of is an additional
height of a foot and a half and a width of two feet?
A. It is much more than that.
Q. That is the additional excavation ?
A. Oh, }'es, a great deal more than that. The width of the
brick walls alone will be anywhere from two to three feet, so that
the additional excavation will be from four to five feet all around
the Tunnel to allow for the thickness of the brick more than the
rock size of Tunnel, and, besides that, the brick arch finishes a
larger section than the rock-section.
Q. By Mr. Sleeper. —ls the schedule-size in that contract the
inside size?
A. Yes, sir, it is the inside size.
Q. By the Chairman.—Whatever excavation is necessary for
arching, that is what } ou were directed to do on the 7th of January
by the engineer?
A. Yes, sir, precise]}' sc
Q. In the construction of the Tunnel, what work do you do
first? Is it the outer rim of the excavation or the inner?
A. The outer rim. What we do, first of all, is what we call
heading.” We drive a heading through from six to eight feet high,
and it is cut to the outside rim of the excavation; afterwards, we
cut out the bottom.
Q. Yes, I understand now. That heading would represent the
top of the Tunnel, I suppose?
A. Well, it did at the east end, but in the central division it did
not represent the top of it. Owing to peculiar circumstances there,
we ran our heading partly in the middle of the Tunnel, for certain
local reasons, —mainly to facilitate drainage. The Tunnel, you will
remember, gentlemen, runs upwards east and west, both ways, to the
central shaft. For instance in running our heading here, we could
not run upon the top, as we did coming from the west end, for the
“

-
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reason that it was too wet; the water would flow in, and the men,
if we worked “down grade,” would have to work in the water.
Therefore, we ran our heading on an ascending incline from the
central shaft. We started here on what we call the bottom, and by
the time we joined the west end heading, the heading from the
central
shaft had reached the top of the Tunnel. In that way the water ran
back from the heading towards the shaft. It is one of those things
that a contractor does to suit himself. We wanted to keep the men
in dry 7 workings.”
Q. By the Chairman.—What my inquiry was leading to was
this
I want to know whether any portion of that 1,800 feet had
been excavated on the 7th of January to the full size?
A. Not exactly to the full size on the top it had but a wedge
on the bottom it had still to come out.
Q. You are at work on that now
A. Yes, sir, part of it was taken out after we joined the headings in December. The piece left there (showing a diagram) in the
top, is about what was left on the 7th of January. The rest, as
shown on diagram, is all, or will be, out at the end of this month.
There will be no top to come out at the end of this month there
will be only bottom work left.
Q. By Mr. Adams.—How far was that from the central shaft?
A. I should think about 1,800 feet, speaking from memory.
Q. By the Chairman.—As I understand, then, during the construction of that 1,800 feet, at any rate, you received no intimation
that you would be required to do any more arching?
A. And coming the other way, also, there was a little more
done. We were working both ways on the roof.
Q. That is, a portion of that 1,800 feet was at the other end
4. Yes, sir, but the wedge was very thin
Q. Then, down to the 7th of January, when yon received this
intimation from the engineer, you had constructed, so far as the top
was concerned, 1,800 feet, and some at the other end, of a size not
sufficient to do arching?
A. Perhaps the plainest way to put it is, that of the 1,800 feet,
there was somewhere between 500 and GOO feet remaining to be
done on the top on the 7th of January.
Q. Suppose, Mr. Shanly, it had been understood by you, as it
was with reference to this west
end, that you were to construct this
1,800 feet of a size sufficient to arch it, how differently 7 ould you
have done the work from what you did do it?
A. Do you mean, supposing that we admitted that wo could be
required to do it ?
Q. Yes, sir; take this 1,200 feet, which you say was completed
“

:

;

;
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on the 7th of January, as far as the top was concerned, how differently would you have done that work, if at all different, if you had
understood that you were to make it of a size sufficient to arch it
and to brick it?
A. If we had understood that it was part of our work to do this
arching, I would have driven my heading, to begin with, the extra
five feet in width I should have taken out a heading large enough
for the brick arch ; I should have been working on it twelve months
before the headings were joined. It ought to have been from four
to six feet wider, to suit the brickwork; and if I had thought that
the brickwork was my business, I would have driven the headings
that much wider, and carried on the work of enlarging the Tunnel
afterwards, on the same principle, large enough for the brickwork.
Q. Is that a matter which engineers understand as wT ell as you
A. They ought to do so; there may be a difference of opinion,
perhaps, as to how to do such work; I have often seen two engineers differ as to the best way of doing work.
Q. By Mr. Allen.—That it may be distinctly understood, I
would like to ask you whether, at the time this contract was made,
anybody told you that there might be, in their opinion, any brick
arching to be done in the eastern or central section, —whether there
was anj' talk about making any brick arch in those sections or not?
A. Oh, there was plenty of talk, prior to the execution of the
contract, in regard to brick arching, &c., but the information which
we received from the engineers, in regard to the arching of the Tunnel, was precisely the same as is to be seen in Mr. Latrobe’s published report,—that it would be limited to 1,271 feet, in the western
division. That was spoken of at the time, distinctly; it is on pub;

lic record.

Q. These specifications say that no apprehension was felt from
slides or falls, as the rock was sufficiently hard to support itself, do
they

not?

A. Yes, and that was distinctly stated in Mr. Latrobe’s reports.
The information that we received from Mr. Frost and Mr. Latrobe
tallied exactly' with their published reports.
Q. You spoke about this letter of Lieut.-Governor Talbot’s, of
the 21st November, 1873, in which he stated that on the Ist November, 1873, there still remained to be excavated, at the Iloosac Tunnel, 30,303 cubic yards of rock. I understand you to say that that
amount remaining to be excavated does not include any excavation
to allow for brick arching in the east or central section is that so ?
;

A.

It docs not.

Q. I yesterday laid before the Committee the estimates which
were made by Mr. Frost, and reported year after year, from the
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time of your making this contract until the present, showing the
amount of work required to be done in cubic yards you are familiar
;

with those estimates, are you not?
A. Yes.
Q. I want to know whether any of those estimated amounts of
work, required to be done under your contract, included any excavation sufficient to allow of brick arching in either the eastern or
the central sections?
A. No, they did not. Those reports of Mr. Frost, to which you
refer, have, every' one of them, reference to that schedule which 1
have just laid before the Committee, which was made up between
Mr. Frost and myself as the basis of the bulk sum contract.
Q. Won’t you explain to the Committee, a little more in detail,
the circumstances under which the brick arch was completed, as
then supposed, in the summer of 1872, and the brickyard of the
Commonwealth taken back from you?
A. The brick arch, as now in the west end section, was completed in accordance with the drawings given us some time in
August, 1872 I think possibly in July. Shortly afterwards, Mr.
Frost applied to us to know if we would give up the brickyard, as
they had an opportunity' then of leasing it to a brickmaker in Adams.
We of course agreed to that, stipulating that any' brick we wanted
we should have at a certain fixed price, because we were constantly
using brick for various purposes—boiler-setting, and various other
things. We made very little discussion or correspondence about it,
but gave up the brickyard without hesitation, as a matter of course.
Q. On what terms did you get the brickyard
A. We got the brickyard and the machinery from the State on
what is called a royalty ; we paid twenty-five cents per thousand of
brick to the State for all the brick we made.
Q. You speak, in your petition, of there having been some special
ceremony at the time of the completion of the brick arch will you
state what occurred?
A. I remember there was a little festival.” Mr. Frost put in
the last brick with his own hand, and there was a good deal of
rejoicing that the work was done at last, because it had always been
considered a very difficult and dangerous part of the work of the
;

;

“

Tunnel.

Q. Was it considered, at that time, that the brick arching of the
Tunnel was completed westerly?
A. It was so considered, evidently
Q. Did you receive the letter of Mr. Frost, dated July 19, 1873,
in which he calls on you to do 344 feet of arching at the west end
section and 40 feet at the cast end, saying that that is the amount

1874.
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which will be required to complete the arching of the Tunnel under
contract?
A. Yes, sir.
Mr. Allen. —In that letter he speaks of 4,500,000 brick as the
amount that would be required to complete the arching of the Tunnel under Mr. Shanly’s contract, showing his estimate of it.
Q. Have profiles and plans for the sections of the Tunnel that
you were to build been furnished you from time to time by the
your

engineers ?

A. Thej were in the habit of giving us monthly diagrams of the
work we had done. [Form of diagram shown.]
Q. What directions in regard to the lines and grades of the
Tunnel have you received from time to time from the engineers?
A. They gave the levels and the lines to our foreman every week
constantly. The assistant engineer was on the spot to give the
lines and grades.
Q. In what form is that done
-

Thej’ put a mark on each

ide of the Tunnel, every twenty
fiye feet, which marks have reference to the bottom and top level,
and the workmen work from them.

A.

Q. Do these marks show the proper
sides and the bottom of the Tunnel ?

-

position for the top, the

A. The workmen from these marks can obtain the height,—the
height is a fixed point. The workmen from these marks can make
the Tunnel to the proper size all round.
Q. That is to say, a mark is made which is so many feet
A. There is a mark on the wall on each side of the Tunnel, which
is four feet above the bottom. The miners know that the bottom is
to be taken out four feet below that, and the excavation carried to
a certain height above that; and then, if there is any projection
which requires to be trimmed off, the engineers pass through and
mark it with white paint. That is the way they keep us right.
Q. You set forth in your application which is now under consideration, certain statements in regard to your receipts and disbursements in connection with the Tunnel. I wish you would make such
statements to the Committee as you are willing to make on that
subject.
A. If the Committee want to know about that, I have no objec
tion to doing so.
Mr. Allen. —l think a great many people have the impression
that you are likely to go out of this contract with pretty large
profits, and it seems to me desirable that the facts should be stated
as fully as you are willing to state them.
I
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The Ch axeman. —The Committee are of opinion that they do not
care to go into that inquiry at all.
Mr. Allen.—l suppose the Committee would be glad to know
about it. Of course so far as the legal construction of the contract
is concerned, as a court of law would not listen to such a consideration for a moment, 1 suppose it would not affect the legal construction of the contract, and Mr. Shanly, like most business men, is not
desirous of parading his private affairs before the public. However,
I knew that some members of the legislature, and others, have
entertained the opinion that he was making money and that he would
go out of this contract with a profit, and it seemed to me that if this
contract was so phrased that it was susceptible of more than one
construction, and as it appears here that one construction is put
upon it by the officers of the State and another by him, it must be
taken to be a contract which is susceptible of more than one construction, in that sense that the parties have put two constructions
upon it, —if it should appear that even in doing the work which he
considered himself that he ought to do, under the contract, he would
.still come out a loser (which is the fact according to his figures),
without doing the work which the officers of the State think he is
obliged to do, under the terms of his contract, I thought that was a
consideration which it was desirable to lay before the legislature, so
that they would know it. I ought to say, in justice to Mr. Shanly,
that he consented to make such a statement after considerable urging
from me, and that was because 1 knew that the impression prevailed
that he was going to make money under the contract, whereas when
he came to state the figures to me, it appeared that he was certainly
going to lose money under it, even on his construction.
The Chairman.—It seems to the Committee that whether he is
making money or losing money by reason of this contract, it is not
a consideration which ought to influence them in acting upon his
memorial. It is put upon another ground.
Mr. Train.—There are two or three memorials, Mr. Chairman;
when you say the memorial,” I suppose jmu refer to the last one.
The Chairman.—This memorial embodies the other, or refers to
it. I suppose the question whether any relief should be granted under the petition which was first filed would depend mainly upon the
question whether the State are secure of the performance of this
contract, as it may be determined to be, with granting this relief,
and that does not seem to be a question which is to be affected or
influenced particularly by the question whether he is making or losing
“

money.

Mr. Allen.—Mr. Shanly

says

he does not wish to press that
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upon the Committee at all.

He desires that the Committee should
understand that this is not proving a profitable contract to him.
No further questions occur to me that I wish to put to Mr. Shanly.
Cross-Examination.
By Mr. Train.—Did you have a legal adviser here at the time
you made this contract?
A. I did.
Q. Who?
A. Mr. E. H. Derby.
Q. Were you familiar with the Act under which the contract was
drawn ?
A. Not very familiar.
Q. You read it?
A. Oh, I presume I read it.
Q. You understood what the statute intended to accomplish.
A. Well, I really forget what the Act says.
Q- Ido not ask now what the statute was, but only whether you
understood at the time you were making this contract, what the
statute of 1868 intended to accomplish, and whether you acted
under the advice of Mr.
A. I did.

Q.

Derby

in

making your

contract.

You say you got this specification which you have shown

ui

at North Adams, of the engineer.
i. Yes

Q. How long was it after you made these specific item estimates,
before you were informed that the contract must be a
lump
“

contract,” as

you

call it?

A. The original proposition was made, I think, in the latter
of August, or the early days of September, 1868 the contract was
not made until the latter part of December.
Q. When you came to Boston, at the request of Mr. Wentworth,
were you then informed that the contract was to be an entire
;

contract

A.

Oh, n

Q. How long after that were you informed of that fact
A. It was when we came to discuss the details of the contract in
the council chamber. The discussion opened upon that very bid,' —■
the item proposition,—and it was suggested by some one, I don’t
remember who particularly-, that it had better be put into a bulk
“

”

sum.

Q. Was it

not stated that the statute required that it should be

an entire contract?

A.

I don’t remember that; I did not discuss the statute much.

*
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Q. No; but was not that the reason why you were required to
make up your estimate as a total sum that the statute required such
a contract to be made? Were you not told-so?
A. I don’t recall that. It may have been so ; but I don’t recall
;

it at all.

Q. Do you mean to say, that up to that time you expected your
contract would be made for specific portions of the work, as
enumerated in these specifications?
A. There was no other supposition I could entertain. That wa
the proposal I was asked to make; and I made it.
Q. Was there any other form of a contract brought to your
attention than the one which you subsequently signed?
A. There was none brought to our attention at all except the one
that was drafted when it was determined to make it a bulk sum contract. Mr. Latrobe, the consulting engineer, who, I believe, is also
a lawyer, was requested to draft a contract, which, in a day or two
afterwards, he produced, and read to the council.
Q. Was that printed
A. It was not. The council objected to the contract, as I would
also have done. It was a very long document. They objected to
it; and thereupon they requested Mr. Tappan Wentworth, of
Lowell, who was then the chairman of the commissioners, to draft a
contract, and make it on the bulk sum principle. That contract,
which we have now before us, was roughly drafted by Mr. Tappan
Wentworth.
Q. Was Mr. Wentworth’s draft printed
A. I suppose so. I know there were several drafts ; ever}- day
rough-printed copies came up, which were corrected and interlined,
and sent back to the printer. I suppose that Mr. Wentworth’s
original draft was printed, with some amendments suggested by the
legal gentlemen present. I knew there were several drafts printed
before they settled down upon the contract which was executed.
Q. Did you see those corrections before they were made?
A. Oh, yes. We were in the council chamber all the time, and
my lawyer, Mr. Derby, discussed the points, and I did so myself.
Q. How many days were you occupied in that sort of wort
A. I think I must have been, on and off, in that council chamber
for two weeks. I know we completed the contract and signed it on
the 24th December; and, if my memory serves me right, we were
engaged upon it from the 10th December. We were nearly two
weeks (not every day, but at intervals, one day and another,) in
discussing the contract.
Q. You were familiar with all the changes that were made from
lay to day, until the final form of the contract was agreed upon ?

r
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4. I was thoroughly familiar with them kept up with them al
;

Q. Now, do you mean to say, that after you

had sat there two
weeks, while this contract was being put into form, you did not
understand that you had entered into a contract for the completion
of the entire Tunnel ?
A. I understood this only: I understood that I entered into a
contract to do what that contract specifies ; what the specifications
call for which are attached to that contract. That is what I agreed
to do, and what I stand ready to do, whatever it may cost me.
Q. Now, with regard to these 1,800 feet of arching of which you
speak; you have not been required yet to arch that 1,800 feet, have
you?

A. I have not been required to arch it. I have got instructions
to excavate for arching.
Q. What instructions have j'ou had ; to proceed how ?
A. By cutting out the excavation to a size to admit of a brick
arch being put in.
Q. Through the whole 1,800 feet
A. I so. understand it.

Q. I never had so understood it. I supposed that the difference
arose between us upon the general proposition, that you were to do
whatever arching might be required in the Tunnel, and wherever it
might be. You assume that you are to arch 1,800 feet?
A. If ten feet would require arching there, 1,800 feet would.
Q. Does it follow
?

It does follow.
Q. Is that your opinion as an engineer
A. That is my opinion, and it is the opinion of
we have talked it over.
It may not be exactly
thereabouts.

A.

Q.

You say it is not slate, but wet granite

A.

It is not slate, but a sort of wet

Q.

Is it wet granite

Mr. Frost also ;
1,800 feet, but

granit

A. I call it so.
Geologists may give it a different name. It is
not mica slate. I don’t know what geologists would call it. I don’t
call

myself a

first-class geologist.

Now, I want to call your attention to a part of the examination by the Chairman. I did not quite get the question or the
answer. Will you have the kindness to repeat what you said ?
A. The question was, when we commenced to drive the heading
west of the central shaft, and he took it for granted that we worked
on the top of the Tunnel. I explained that it was not the top, but
the middle of the Tunnel. We followed up the enlargement, working both ways, and are to-day working both ways.

Q.
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first, did not the men work on the upper side of the

?

A. For the first 350 feet, until we struck water, and then we
enlarged that place to the full size. That was while we were in dry

rock.

Q. That was very disadvantageous work, was it not, that was
lone upon the top of the Tunnel ?
A. It was not disadvantageous, because it was good rock, dry
rock

Well, I understood you (I probably misunderstood you) that
you were driven from that by the water ?
A. It was perfectly dry for 3 50 feet; very good work, excellent
work. As soon as we struck the granite, it became disadvantageous
work the water drove us out as soon as we struck the wet granite.
The Chairman.—I desire, Mr. Attorney, to indicate the purpose
of my inquiry so that you may see exactly what it was. It was
this : It seemed to me, and it has been claimed here, that this work
was proceeding with the knowled ;e of the state engineers, and was
proceeding in a manner not fitted for arching, and what I was
undertaking to find out was, how much progress was made in that
work, in a manner not fit for arching with the knowledge of the
engineers, and with no protest a; ;ainst it. That was the entire
purpose of my inquiry, if there is anything which you would like to
develop in reference to that.
Mr. Train. l misapprehended the inquiry and did not understand the answer of Mr. Shanly.
Q. Now, how much did you say, in answer to the question of the
Chairman, was done by you in that way, without interference on the
part of the engineer and with his knowledge ?
A. Well, as I suppose, as I told the Chairman, in answer to his
inquiry, that there may have been five or six hundred feet undone
at the time Mr. Frost came to see me about arching. I won’t say
within a few feet or so.
Q. Of the whole 1,800 feet, there may have been five or six
hundred feet remaining to be done?

Q.

;

—

A.

I think

likely.

Q. Do I understand you to say that you never understood you
were to do any arching in the east section?
A. I do. You understood me correctly there.
Q. At the time the brickyard was taken away from you, you
had not got into the central section, where these 1,800 feet are, had
you

No, we had not got far in, we had got as far perhaps as fifty
sixty feet.

A.
or
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I do not understand that any portion of this work was

developed until last October?
A. Oh, yes, we joined our headings last November. We started
anew in the end of December, 1872, and made the greatest continuous progress we ever made, and never stopped an hour until we
got through, in November last; we worked through that rock without
check or interruption from December, 1872, until November last?
Q. I wish you would restate how that was ?
A. It was just as I stated it to the Chairman. After we struck
that wet rock, we may have worked fifty or sixty feet, when we
found it necessary to abandon it, and it stood abandoned until we
got an opening in the east end, in December, 1872. This gave
us drainage. Then we immediately started in the ’western heading,
and we never stopped work until we joined the headings, on the
29th November last. We worked right along, and made great progress every month we were in that rock. We worked eleven months
continuously without check.
Q. When did you begin to work against the true roof of the
Tunnel ?
A. I can’t tell exactly when we began, without referring to my
sections and drawing in the office.
Q. Was it not in October last?
A. Oh, no, we began long before that; months before October.
I forget exactly when we began to construct the true roof, but long
before October.
Q. How much of your own time have you devoted to this enterprise at the Tunnel itself?
A. I can’t tell von exactly.
Q. What portion of the time have you been at the Tunnel
A. The whole of my time, I might say; I have scarcely been
anywhere else.
North Adams has been my residence for five years.
Q. You have been a member of the Canadian parliament, a candidate for parliament, and attended to those duties, have you not?
?

A.

I have.

Q. And have been absent from the Tunnel a great deal
A. Not much very little.
Q. Well, how much?
A. I can’t possibly tell without referring to my diaries.
Q. Can’t you give us an idea about it ? Haven’t you been away
;

weeks at a time ?
A. I have been away probably three or four weeks at a time.
Q. Haven’t you been away months at a time ?
A. No, never.
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Q. Has not the work been done largely under the control of your
foreman, and not under your own immediate supervision?
A. Nothing has been done except under my direction. There
wasn’t a foreman on the ground who did not go by my orders from
day to day.

Q. If you
day to day,

were not there,

could

you

r

}

ou couldn’t give them orders from

?

A. Yes, I could communicate with them without being there.
There are telegraph wires and post-offices these days, and my
directions have been carried out to the letter. Ido not say that I
have been in the Tunnel night and day, like the foremen, but even
the foremen have to change occasionally, on and off. I would like
to have 3T ou or anybody else show me the square inch of that Tunnel
I do not know.
Q. I understood you to say, Mr. Shanly, at the last hearing, that
if you were required to do this work, you must stop, you could not
do it ?
4. That is just about my position
Q. Is it your position or not
A. That is my position exactly
Q. What do you mean by that- •that you are not able to perform
your contract, or won’t perform it
A. Yes, I hold that lam able to perform my contract, but not
to $300,000 worth of work outside of my contract.
Q. Suppose it is determined this work should be done by you,
under your contract, do you intend to do it or not ?
A. No, I cannot, because I have not got any monej 7 to do it with.
That is the precise state of the case. I cannot do it.
Q. I understood you to say, at the last hearing, that you knew
two years ago, that more arching would be necessary than you
understand the contract to call for: was that so ?
A. I told you just now that I knew every square inch of that
Tunnel, and of course I knew that fact.
Q. Did you tell anybody of it ?
A. I don’t remember talking about it at all; I may have done so.
Q. What brought the fact to your attention ?
A. The character of the rock.

Q. Was the character of the rock where arching is required
developed three years ago ?
A. It Was developed the day we struck water.

I knew that as
long as that rock lasted, —I couldn’t tell how long it would last,
but I knew that as long as it did last, the Tunnel through it would

—

require arching.
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?

A. No, but where we find water in that broken granite, as long
as that bad rock continued, arching would be required.
Q. That was in the western section ?
A. No, sir you have not got the geography of the Tunnel right
in your mind. When we say west we do not mean the west end
section, but the west side of the central shaft. There is the east
section, the central section and the west section of the Tunnel.
The central shaft divides the central section into east and west, and
it was on the western side of the central section that we met the
trouble, not in the western section” of the Tunnel, so called.
Q. Do I understand you to say, that this matter of enlarging
the Tunnel for the purpose of arching imposes very great additional
expense upon you ?
A. Of course it would. It requires us to remove ten additional
yards of rock per lineal foot of Tunnel.
Q. Did you not say the other day, in the council chamber, that
as far as the expense of making the excavation was concerned, you
would just as soon make it small at first and enlarge it afterwards?
A. As things are now, I would. We are bound to finish the
Tunnel by the first day of September next. If we were to set to
work to make that arching now, we could not do it. As matters
stand to-day, I should much prefer to take it the other way. It is
physically impossible to complete the work by the time fixed, if this
arching is to be done. It is quite impossible to get the brick to do
the arching, let alone taking out the rock at the bottom, within the
time limit of our contract. It not only puts us to an additional
expense of $300,000, but it makes it physically impossible for us to
do the work within the time fixed. If any engineer tells me that he
can get five millions of brick between the 7th of January and the
Ist of September, I challenge him to show me how he can do it in
the State of Massachusetts. It cannot be done. It is simply a
;

“

-

”

“

physical impossibility.

Mr. Allen.—In reference to the question that was asked Mr.
Shanly, as to when he thought arching would be necessary. I suppose it is in the minds of the Committee, that Mr. Laurie, in his
report, made February 3, 1870, to the governor and council, to
which I called attention yesterday, having referred to the east section, where it was already apparent that arching would be
expressed the opinion that more arching would be necessary near
the anti-clinical axis of the stratification,” which would be in the
central section of the Tunnel. That report is published in that
document to which I called your attention (Senate Doc., No. 283,
“

8
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was then consulting engineer of the ComMr. Philbrick is his successor.
1 do not think of anything further that I wish, on behalf of Mr.
Shanly, to lay before the Committee.

for 1871). Mr. Laurie
monwealth.

Opening Argument of Attorney-General

Mr. Chairman and

Train

Gentlerr,

I hardly know whether to make a formal opening or not. I desire
to call two or three gentlemen who were in the executive department
at the time the contract was made which 3*ou have under considera-

tion, some of whom are here, but one of whom, the lieutenantgovernor, I regret to say, is not here, and I may" be compelled to
delay for a day or two until he returns. But perhaps there will be
no impropriety in my stating the views which I am to represent here,
even if I should be obliged -hereafter to re-state them, which I hope,
however,

I

may

be able to avoid.

disagreeable duty, always, to resist applications like this,
especially when placed upon the grounds outside of legal grounds
which are suggested here, and the party who represents the Commonwealth is under a very great disadvantage.
The Commonwealth is a legal abstraction it is a sort of myth,
and is the poorest kind of a client that a lawyer can have certainly
as far as aiding and instructing him in making an investigation.
What is everybody’s business is nobody’s business,” and it is with
the greatest difficult} that the parties who represent the State in a
case like this can ascertain the facts which are requisite to a proper
inquiry, put them into proper shape, and develop them systematically
as they ought to be developed before a Committee of this sort.
My own attention to this subject was first attracted some time
last autumn, when the correspondence, the orders in council, and
other papers which I have handed to the Committee, were placed in
my hands, and I was desired to give an opinion as to the character
of the contract which the State had made with the Shanlys. Of
course, I gave it the careful consideration which the magnitude of
the interests involved required. I came to the conclusion, at which
I arrived after what I believed was the fullest investigation, upon
the adoption of sound principles of construction, and upon a full
knowledge of the legislation upon which the contract was based,
and I am free to say, that I have seen no occasion to change the
opinion which I gave. I can see none. A more and more thorough
investigation and discussion only confirms me in m3 7 opinion. I
know of no wa}7 in which that question can be settled so well
It is a

;

;

“

7
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to the satisfaction of everybody within the Commonwealth, as
in the way which has been offered to the Messrs. Shanly, to wit:
by making a case and submitting it to the supreme judicial court.

Now, when they decline that proposal, and come here and ask for
favors, I think they ought to be required to elect upon which proposition thej 7 will go. Ido not think they should come here and say
that the contract does not require them to do the work which is
claimed of them by the executive ; but that if it does they cannot do
it, or they won’t do it, and, therefore, they ask you for relief. I
hold, that no petitioner has a right to put himself before the legislature in any such position. Here is a fair question of the construction of this contract in difference between two parties there is a
tribunal by which that question can be definitively settled, and no
man has the right to decline to have that question settled before the
judicial tribunals of the Commonwealth, and then come here and
endeavor to force a bill through the legislature, upon the ground
that the view which he takes of that contract is the sound one, and
that the view taken b}r the other contending partjr is unsound.
The attempt, Mr. Chairman and gentlemen, is this: to get you
to report some bill which shall give to the Messrs. Shanly relief
from a portion of the responsibilities of their contract, and then to
go before the legislature, of which you are members, and undertake
to carry that bill by asserting and arguing that the Shanlj-s are not
bound to do the work according to the terms of the contract as the
executive department understand it. Now, I am entirely willing,
and so is the executive department, to have the legal question
settled by itself, and it ought to be settled by itself, for the reason
that the legislature should not be embarrassed by a doubt which
could be first disposed of by the supreme judicial court of the
Commonwealth. If the supreme judicial court shall say that the
Shanlys are not bound by their contract to do this work, the Shanlys have no occasion to ask jr ou for any aid or relief, either in the
way.of giving up the $200,000 worth of bonds, or by granting them
additional compensation. If they are relieved of that burden, they
ask no favors, they claim no favors, they are abundantly able to
perform their contract, they intend to perform it, and expect to
make money by it. Now, why should they be allowed to smuggle a
controverted question of law into this discussion for the purpose of
aiding them in getting a bill, which is essentially a bill for their
relief, through the legislature?
This is the unfairness of the proposition which is submitted here
by my learned friend who appears for the other side, aijd I am compelled to argue the legal proposition ; and however satisfactorily it
might be developed to you, it will still not have the force of a judi;
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cial decision; and if you report that the legal proposition was
entirely in favor of the Commonwealth, you will find these gentlemen going through the legislature, and through every boardinghouse and hotel where a legislator can be found, arguing the legal
proposition as though it were an open question.
But with these general suggestions as to the way the case lies in
my mind, I must call jmur attention to the legal question, and,
having done that, I shall do what I think the case did not require,
and does not require,—call some testimony outside of the contract,
for the purpose of showing how it was regarded, and how the parties
behaved at the time it was executed.
In construing this contract, the same rules, I take it, are to be
applied between the Commonwealth and the Shanlys that would be

applied as between A and B, private individuals, who had entered
into any business contract. One thing is very clear at the outset;
and that is, that the legislature of 1868, when they authorized this
contract, authorized but one contract, and they authorized a contract
which was for nothing else, and could be for nothing else, than the
completion of the Tunnel, entirely and thoroughly. I beg leave to
call your attention for a moment to the language of the Act. The
333 d chapter of the Acts of 1868 provides for the farther prosecution and completion of the Troy and Greenfield Railroad and the
Hoosac Tunnel,” and, without reading the whole of it, Mr. Chairman, I want to read the last three provisos
“

And provided further that after the first day of October next, no
part of this appropriation shall be used in payment of work done in excavating the tunnel, unless the same be done under contracts approved
by the governor and council; and they are hereby authorized to contract
for the whole work of constructing the Hoosac Tunnel: provided that a
contract, with satisfactory guarantees, can be made for the completion of
the same within a period of seven years and at a cost not exceeding five
millions of dollars : and further provided, that in case a contract should
be made by the governor and council for the completion of the tunnel,
there shall be withheld from payment under said contract, a sum not less
than one million dollars until the final completion of said work, and the
acceptance of the same by the governor and council.”
“

,

,

,

Now, perhaps, upon some construction, the whole work might
have been

provided for in separate contracts, but it is very clear
that the executive department, acting with the best legal lights and
the best experience which they had in making this contract, decided
that the whjle work was to be provided for in one contract, and
having decided that it should be done in one contract, that contract,
and the only contract they were authorized to make, is a contract
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for the completion of the Tunnel. It is to be made in one contract,
and they have but two limitations, to wit: the amount to be paid,
and the time within which the' contract is to be completed. Now,
that is the authority which the legislature had vested in the executive department. They had no power to make any other contract;
and if they made any other contract, it was, and is, and has been
ever since it was executed, unauthorized, and everything done under
it has been unauthorized. The law of the Commonwealth affected
the Shanks, as it did every other citizen of the Commonwealth; it
entered into the contemplation of the Shanlys, as it did into the
contemplation of the executive department, when the contract was
about to be made, and Mr. Shanly tells you himself that he knew
the provisions of the statute, and he tells you that he had as his
legal adviser Mr. E. H. Derby, than whom there is no more astute
lawyer, in the arrangement and preparation of contracts like this, in
the Commonw ealth. Now it is claimed that, because the governor
and council distributed specifications of items, and subsequently
made what Mr. Shanly chooses to call a
lump contract,” this contract is to be treated as though it was an
item contract,” or, at
any rate, that if the work is not found specified in the items enumerated in the paper which he produced here before you, he is not bound
to perform it. Well, I submit, on the contrary, that the contract is
susceptible of an interpretation hy itself, that there is no ambiguity
in regard to it, and I shall undertake to prove, in addition to that,
that it was perfectly understood by the Shanlys, and by everybody
else, that, whatever change might arise, this contract was a contract
for the completion of the entire work, and that the risks of these
changes were on the part of the contractors, and that the Common-

r

“

“

wealth bore none of them whatever.

My friend on the other side yesterday called your attention to
some rules of construction, very properly, and I propose to call your
attention to the same rules, and then to apply them to this contract.
My friend read an extract from Paley yesterday, which is found in
Chitty on Contracts.” I wish ho had read more of it, because I
think the doctrine is well stated only he did not read enough of
what is stated by the text-writer, so that I want to read a little
more. This is what it states
;

“

:

When the terms of the promise a xlmit of more senses than one, the
promise is to be performed in that S' ense in which the promisor apprebended at the time that the promisee received it. It is not the sense in
which the promisor actually intended it that always governs the interpretation of an equivocal promise, because at that rate you might excite
expectations which you never meant, nor would be obliged to satisfy.
Much less is it the sense in which the promisee actually received the
“
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promise, for according to that rule you might be drawn into engagements
which you never designed to undertake. It must therefore be the sense,
for there is no other remaining, in which- the promiser believed that the
promisee accepted the promise.”

Mr. Allen.—I read that.
Mr. Train. —l beg your pardon then. I did not understand you
to do so. Now, what lam to claim and what I shall claim under
that principle of construction is, that both these parties (for they
were both promisors and both promisees), the Commonwealth and
the Shanlys, understood that this was a contract for the entire completion of the Tunnel, no matter where it went ancl no matter what
the contingencies were which arose, and that there was no chance of
having any conflict of opinion about that.
There is one other principle, Mr. Chairman, which I wish to invoke, and that is this
The situation and true intent of all parties and the subject-matter are to be considered in determining the
meaning of a contract.” I need not state the authorities on that,
the books are full of them, and the Chairman is perfectly familiar,
and so, I suppose, is everybody else, with the general doctrine.
So in considering a contract the court will look to the motives
that led to it and the object intended to be effected by it.”
Now, with these principles of construction, let us devote a few
moments to the contract itself. I wish the Committee and everybody else, in considering this question, not to forget that the
Commonwealth had been at work ever since 1856, perhaps—l don’t
remember the precise date—from the time they had begun to advance money, from the time they made the arrangement with the
Troy and Greenfield Railroad, they and everybody else, from the
the time the charter had been first granted, in 1848, had been trying
to cut through the Hoosac Mountain. It had been a subject which
had attracted the attention of the wThole people of the Commonwealth and the country. It had entered into the politics of the
Commonwealth people had ranged themselves on one side and the
other on the question, and a time finally came w'hen there must be
a grand effort either to complete it, or the project must be abandoned altogether. That time- came during the administration of
Governor Bullock, and that legislation took place in 1868, and is
the chapter to which I have referred. Now, then, everybody in the
Commonwealth, and the Shanlys, too, understood that if that job
could be finished within seven years, and within five millions of dollars, then it was to be done, and if it could not be done for that and
within that time, then it was not to be done at all. There was not
a child in the Commonwealth, wr ho was old enough to understand
“

:

“
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anything about it, who did not know that was the way the thing was
left b} the legislature of 18G8. So that, when the governor and
council began to cast around to see whether that legislation could
be carried out by a contract, there was no misunderstanding in the
minds of anybody as to what was to be accomplished, if anything,
under that legislation. And Mr. Shanly admits, as the law would
make him admit, in any event, that he understood the legislation
perfectly well.
Now, then, that was the understanding, as evidenced by the specifications which were issued. [Counsel read the opening paragraph
of the specifications, and then continued :] This was for the purpose of informing everybody, as well as they could be informed,
through the aid of the officers of the State who had been at work on
the Tunnel, what had been done and what substantially remained to
be done. And if you will look upon the seventh page, Mr. Chairman, of this specification, on which Mr. Shanly .made his figures,
and on which he says he and Mr. Frost made up the sum-total for
which he subsequently agreed to perform the work, you will find
this clause
The formal contracts, when executed, in addition to
what is herein specified, maj' contain all such further suitable and
fit provisions as shall fully insure the entire completion of the Tunnel, in all respects, in a thorough and workmanlike manner.” Now,
what I have to say upon that paper, which came into the possession
of Mr. Shanly, and upon which he says he acted, is this: that in
addition to the fact that he knew from the statute itself that the
contract which the executive sought to make looked to the completion of the Tunnel, it was distinctly and exactly brought to his attention by the specifications on which he says he acted.
The Chairman.—l understand you to say, that the specifications
state that the formal contract might call for something different
from what is in the specification itself. That is the substance of it?
Mr. Train.—Yes, sir. It says this, “The formal contract, w'hen
executed, in addition to what is herein specified, may contain all
such further suitable and fit provisions as shall fully insure the
entire completion of the Tunnel in all respects, in a thorough and
workmanlike manner.” So that, although Mr. Shanly knew he was
to respond to these specifications as they were put forward by the
engineer, he also knew, when he sat down and began to make his
figures, that the contract eventually would or might contain every
provision that was necessary to insure the entire completion of the
Tunnel. And he knew more than that; he knew it must contain
that, because the legislation under which the governor and council
were acting did not authorize anything else.
Now, the contract executed by the governor and council, with whom
T
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Mr. Shanly says lie and Mr. Derby sat two weeks putting the contract
into shape, and knowing all the changes that were made from day
to day, provides, on the first page, that the parties of the first
part hereby covenant and agree with the said Commonwealth to do
and perform all the work necessary to complete the Hoosac Tunnel
with its central shaft (being a portion of the Troy and Greenfield
Railroad) in accordance with the schedule hereunto appended.”
The Hoosac Tunnel is to be completed it is not to be left half done
but it is to be completed in accordance with the schedule hereunto
appended.” We will give that language its entire force before we
get through; and after the completion of the Tunnel ”he is “to
remove from the Tunnel all materials and other things so as to leave
the Tunnel and railroad track in complete order, ready for use, and
to the satisfaction of the governor and council of the Commonwealth.” The very opening language of the contract looks to the
completion of the Tunnel; the specifications on which these people
have been invited to make a list of prices contemplate the completion
of the Tunnel; and then, in the second clause of the contract are
these words: But no errors in the estimates of the work to be
done and the materials to be furnished under this contract shall
affect the contract price to be paid for the whole work.” Well,
now, why was that put in ? It was put in because the contract was
understood to be an entire contract, and if there were any errors
which were in favor of the contractors, the contractors were to have
the benefit of them, and they were to have the entire price, whether
the work which was enumerated in the schedule annexed was more
or less than the schedule called for. That was a provision in favor
of the contractors. Now, if I understood the argument, the whole
effect of these schedules and the whole reason why they were put in
was to enable these parties, upon some basis of calculation which
should be made by the engineers, to obtain the proportion of their
compensation to which they were entitled or would be entitled
under the contract, as they went along.
There must be some guide it could not be left without any guide
for the parties on the one side and the other. They had made an
entire contract, or they were about to make an entire contract, and
as security for the contract, which was for the completion of the
Tunnel, there was to be withheld from payment a sum not less than
one million dollars, until its final completion.
Now, in order that the contractors might draw compensation, and
that the Commonwealth might preserve its security, these schedules
were adopted as guides for the contractors and the officers of the
Commonwealth in determining the matter of compensation and to
say that because a piece of the work necessary to the completion of
“

;

;

“
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the Tunnel is not found in the schedule, the contractors are under
no obligation to perform that work, is to stultif}1- the language of
the contract, which says that the Tunnel is to be fully completed,
within the meaning of the act; for the act is made a part of the
contract specifically. On the fourth page of the contract, reference
is made to the statute of 1868.
The Chairman.—Where is that

Mr. Train.—On the fourth page, it says: “And, whereas, it is
provided by the statute of 1868, chap. 333, that this contract shall
contain satisfactory guarantees for the completion of the whole work
herein contracted for, with limitations as to time and cost herein
specified” and it is also provided by the statute of 1868, chap. 350,
that this contract shall provide for payments, by instalments, as the
work progresses, in such manner that not less than twenty per
centum of each amount due shall be reserved for a final payment on
the completion of the same.” The Act itself, the legislation on
which the contract was founded, is thus made a part of the contract,
although it must be construed in connection with the contract, I
suppose, whether it be referred to or not. Now, then, commencing
at the bottom of the fourth page, I read “And the Commonwealth
shall, until the completion of the contract, reserve twenty per cent,
of each amount due for work done according to the certificates of
the engineer or engineers for a final payment, without any addition
for interest, on the completion of the whole work herein contracted
for, and its acceptance by the governor and council; and, subject to
the above reservations and provisions, the Commonwealth shall pay
to the parties of the first part, at Boston, on or before the fifteenth
day of each month following the performance of the work, eighty per
cent, of the amount of money earned by them, as ascertained and shown
by the certificates of the engineer or engineers and, upon the final
completion of the whole work herein contracted for, and its acceptance
by the governor and council, and upon the surrender by the parties of
the first part to the Commonwealth of all real and personal property
of the Commonwealth which the Commonwealth will then be entitled
to receive from them under the terms of this contract, and in reasonable and proper condition and manner, and upon the adjustment of
all questions growing out of this contract, and the execution and
delivery by the parties of the first part of a release of all claims and
demands upon the Commonwealth growing out of this contract,”
then the Commonwealth would pay them such further sum as was
due under the contract. Now, then, I come to the sixth page, on
which the schedule commences,
Dimensions of the Tunnel.” Now,
I need not say I agree that nothing is said in relation to brick arching, except in the places pointed out by my friend on the other side.
;

;

;

“
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The schedule undertook to state the work already done, and the
work required to be done. It says, “The work to be done is, Ist,
enlargement of Tunnel; 2d, enlargement of heading ; 3d, extension
of full-sized section of Tunnel”; and in that mode it points out
what remains to be done, and what had been done, and the mode in
which the value of the labor performed by the contracting parties
should be estimated in getting at the monthly payments. Then, in
the closing part of the contract, some one was wise enough to put
in a provision which should favor the Commonwealth, precisely as
the provision which I first read favored the contractor the correspending one to that, which says, ‘No errors in the estimate of the
work to be done and materials to 3e furnished under this contract,
shall affect the contract price to b paid for the whole work.” If the
work had been but half as much
The Chairman. —Where do you read that?
Mr. Train.—That is on the first page that is a provision for the
benefit of the contractors. It was a very proper one to go in. They
were to have a gross sum for this work.
If the amount of work
done
but
as
as appeared by the
to
be
had
been
half
much
remaining
schedule, the Messrs. Shanly were entitled to their $4,400,000 just
the same. Now, you want a corresponding provision for the protection of the Commonwealth, and you find it in the very last clause
of this contract: “It is understood and agreed, that the Commonwealth is in no event to be responsible for the correctness of the
estimates of quantities, distances, etc., given in this schedule, nor
shall the specific details of work to be done, as given herein, be construed in any manner to relieve the contractors from the full and
complete performance of the entire work of the completion of the
Hoosac Tunnel, exclusive of the part now under contract to B. N.
Barren, to be performed under this contract, nor in anjr way affect
the gross amount to be paid by the Commonwealth to the contractors,
as stated in the contract.” Now, if the clause in the commencement
of the contract, to which I have called attention, is a clause for the
protection of the contractors, the clause to which I have just called
your attention at the close of the contract, is a clause for the protection of the Commonwealth; and it shows, whatever Mr. Shanly
may say, that the parties at that time contemplated a contract for
the completion of the work that it was to be done for a specific sum
of money; that the whole of it was to be done by the Shaulys,
whether it appeared in this schedule or not.
The
Mr. Allen.—What force do you give to these words:
to be perentire work of the completion of the Tunnel,
;

-

;

;

“

*

formed under this contract

Mr. Train.—l

give

”

*

*

?

them the same force as Ido the rest of the

67

SENATE—No. 300.

1874.]

language. I don’t understand the force of your construction. I
suppose you undertake to say it applies to the schedules.
Mr. Allen. l say that it would not relieve them from the full
and complete performance of the entire work of the completion of
the Tunnel, to be performed under this contract.”
Mr. Train. —Well, what was the “entire work”? The entire
work was the completion of the .Hoosac Tunnel, without reference
to the schedules.
is that mentioned in
Mr. Allen.—The entire work,” as I
the
work
first
four
lines
of
contract:
necessary to complete
the
the Hoosac Tunnel, in accordance with the schedule hereunto
“

—

“

”

“

“

appended.”

Mr. Train.—l say, the entire work according to the schedule
hereunto appended
means the completion of the Hoosac Tunnel,
and that that language is put in there to control the schedule, so as
to prevent the very construction which my brother claims now.
The governor and council knew they were authorized to make a
contract to complete the Tunnel, and nothing else. They were not
authorized to make a contract for work to be done within five or
seven years that would not complete the Tunnel. The legislature
said to them, You shall not do it, unless the work can be accomplished in its entirety. If you can get the contract within those
limits, then you are at liberty to do it; otherwise, you are not at
“

”

“

liberty

to do so.”

The Chairman.—I do not quite appreciate the force you give to
the words (if you give them an} force), “in accordance with the
schedule hereunto appended.” Why not leave out those words, if
the contract was to construct and complete the Hoosac Tunnel?
Mr. Train.—l think you might leave them out.
The Chairman.—But is it not necessary, in the construction of a
contract, to give more effect to all the words in it, if you can?
Mr. Train. —Yes, sir ; but it is perfectly apparent to my mind
that the use which was to be made of the schedule was the use
which I have indicated. So far, that language has a usefulness ;
but it would be a very rash construction, as it seems to me, to say
that the words, “in accordance with the schedule hereunto appended,” shall override and control both the provisions on the first
and last pages, one of which is in favor of the contractor, and the
other in favor of the Commonwealth. If the construction which
my brother Allen claims for those words, and which is indicated by
the Chairman in his question, is to govern, then you must throw out
T

the two clauses to which I have called attention.

The Chairman. —Why, necessarily so? “But no errors in the
estimates of the work to be done,” not of the work to be done but
,
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and materials to be
in the estimates of the work to be done,”
furnished under this contract, shall affect the contract price to be
paid for the whole work.” Now, if you have got an estimate here
of the number of yards of excavation, and it shall turn out that
there are more yards or less yards of excavation, the pay is to be
“

“

the same.

Mr. Train.—Yes, sir
The Chairman. Suppose it turns out that there is

something to
be done to complete the Tunnel, as is now claimed by you, which is
not specified in the schedule? That is my difficulty in the matter.
—

Mr. Train.— That is controlled by the last clause on the last
page.
The Chairman.— It is understood and agreed, that the Commonwealth is in no event to be responsible for the correctness of
the estimates of quantities, distances, etc., given in this schedule.”
That is quantities.
etc?
Mr. Train.— Or anything else
The Chairman.— Nor shall the specific details of the work to
be done, as given herein, be con itrued in any manner to relieve the
contractors from the full and complete performance of the entire
work of the completion of the Hoosac Tunnel, exclusive of the
part now under contract to B. N. Farren, to he performed under th
contract.”
Mr. Allen.—That is it, exactly
Mr. Fuller.—ls that etc. in the original contract
Mr. Train. I suppose so. This purports to be a copy
Mr. Allen.—lt is rather overworking the
etc.” to give it so
much force as that.
Mr. Fuller.—lt should have some force, as it is there.
The Chairman.— It is understood and agreed that the Commonwealth is in no event to be responsible for the correctness of the
estimates of quantities, distances, etc., given in this schedule.”
Correctness of the estimates.” That is what that means. If they
are wrong, the Commonwealth will not be responsible for them.
Nor shall the specific details of work to be done, as given herein,
be construed in any manner to relieve the contractors from the full
and complete performance of the entire work of the completion of
the Hoosac Tunnel,
to be performed under this contract.”
If they had left out the words, “to be performed under this con“

“

“

”

—

“

“

“

“

*

*

*

tract,” there would have seemed to be stronger ground for the construction which you put upon it.
Mr. Train.—They were not performing any work under any other
c contract.

The Chairman.

It comes right back to the question, does it not,
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What is the work to be performed under this contract ?
Is it
not the work in accordance with the schedule hereunto appended ?
I call your attention to that, Mr. Train, for the purpose of having
”

“

“

”

you throw such light on it as you can.
Mr. Train.—l have considered it as well as I can.
The Chairman.— l have no doubt you have, but I wanted to call
your attention to what is laboring in my mind. If you can relieve
it, I should be very glad to have you.
Mr. Train.—l do not see how, in the light of the statute, and of
the power vested in the executive, it could have entered into the
mind of anybody that he was going to make a contract for anything
else than the completion of the entire work.
The Chairman. Suppose that the statute had been more specific
than it is, and had restricted the executive in making the contract
more than it does, and the executive had proceeded to make a contract that they had no authority to make at all, —suppose that the
contract is void, because nobody had authority to make it, upon the
question of the construction of the contract, would the statute,
except so far as it might throw light upon the intention of the parties,
affect the contract itself?
Mr. Train.—No, sir; Ido not think it would. Ido not claim
anything’ more than that. I say that they undertook to contract
under that statute, and that, undertaking to do that, we understand
from that what their intention was ; and if there is any doubt about
it, the intention must govern and that the intention was, on the
part of both sides, to complete the Tunnel, is evidenced by the fact,
that the knowledge is brought home to Mr. Shanly by the Act, by
the specifications, and by the contract which he subsequently signed,
Mr. Sleeper. —Did I understand you to state, that you thought
the schedule was included in the contract in order to determine the
amount to be paid from time to time, under the contract, to the
—

;

contractors ?
Mr. Train. —Yes, sir, exactly.
Mr. Sleeper. —lf that was the case, why were the provisions on
the 3d and 4th pages necessary? Were they not put in for that
specific purpose, to determine the amounts to be paid ? They are
not in the schedule, they are in the contract.
Mr. Train. I take it they were put in for the purpose of determining the amounts to be paid the contractor.
Mr. Sleeper. —But these are not in the schedu
Mr. Train.—l don’t know that I understand your question
Mr. Sleeper.—l understood you to say that these specifications
—

were put into the schedule for the purpose of determining the
amount to be paid from time to time.
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Mr. Sleeper. l understood him to say that this schedule of
work to be done was put in for that purpose.
Mr. Train. —My idea is, that this schedule was put in by way of
information as to what had been done and was to be done, and that
it is controlled by the general language at the end of the contract.
—

That is all I claim for it.
Now, with these suggestions,—l find it is one o’clock, and of

course the Committee want to adjourn directly, —with these suggestions as to the construction I give to the contract, I will at the
next hearing call two or three gentlemen, and show what entered
into their minds in making the contract.
Adjourned to Wednesday morning, 25th February.

Wednesday, February 25, 1874.

The Committee met at

11.30, a.m.

Mr. Train.—Before putting in any evidence, Mr. Chairman, I
want to add a few words to what I said the other day, hoping that
by so doing I may be able to shorten this hearing, and perhaps save
any further occupation of the time of the Committee. I have had
considerable labor, and spent much time in this investigation, hunting up the evidence of what was done at the time this contract was
prepared in the executive department. The Committee will remember that Mr. Shanly stated that he was present with the council,
with Mr. Derby who was his legal adviser, and that considerable
time was spent before the contract assumed the shape in which it
was finally executed. For the purpose of showing what the intention
of the persons and parties concerned in the execution of that contract was, for the purpose of showing that everybody, at that time,
contemplated but one contract, and that a contract which should,
when completely performed bj r the Shanlys, effect the entire completion of the Tunnel with a track ready for use to the satisfaction of
the governor and council, and that a large proportion of time was
spent in arriving at what was believed to be that result, I have
been able to obtain the different forms which the contract assumed,
during that labor on the part of the council, and Mr. Shanly and his
legal adviser. You will remember that Mr. Shanly said, the other
day, that a draft was originally written by Mr. Latrobe which was
rejected, and that then, he thought, a draft was prepared by Mr.
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Wentworth, and from that, or out of that, possibly grew the contract which is now before the Committee.
The Chairman.—Who drew the first contract
Mr. Train. —Mr. Latrobe, I understood Mr. Shanly stated.
Now, whoever was the author of that first draft, that draft was put
into type, then the gentlemen interested in its preparation sat down
and criticised it, and after they had criticised awhile and made their
written emendations upon the proof it was sent again to the printer,
and a new proof was prepared for them, and the same process was
gone through with that proof. When they had concluded their
emendations on that copy, it was thought the proper time to see
it in type again, so it was sent again to the printer, and then a
third proof was submitted, and from that proof, with such criticisms
and amendments as were suggested by everybody interested in the
formation of the contract, the present contract resulted.
Now, the effect of all the evidence which I shall submit is, to show
exactly what I claim was accomplished, to wit: that they were all
striving to make a contract between the Commonwealth and the
Messrs. Shanly, which should provide for the entire completion of
the whole work by the Shanlys, throwing all the contingencies upon
the Shanlys, for a specific sum to be paid by the Commonwealth,
within the time limited byr the specifications and by the contract
itself. Now, while I have no doubt that I shall succeed in establishing that proposition, by way of aiding in the construction of the
contract, following out the line of evidence introduced byr Mr. Allen,
and tending to show that, whatever the contract may have been, it
was not expected at that time that the arching, "which we now claim
may be required to be done under this contract, would ever be needed
or required under that contract; seeking by my evidence to accomplish in my direction what Mr. Allen supposes he accomplishes in
his direction, by showing that this arching did not enter into the
mind of anybody at that time while I shall have accomplished that,
I shall have come to this at the same time,—that I shall concede
that this work, which now appears to be required, was not at that
time thought of as necessary by the parties upon the one side and
the other. We shall not differ upon that proposition, that while on
the one side, and on both sides as I claim, we thought we had got a
contract which covered everything, at the same time it was not supposed that any arching would be required anywhere but in the westerly section of the tunnel.
Now, that presents a claim, an equitable claim, on the part of the
Shanlys, if the legislature choose to consider it, for additional compensation under the contract, and, if the inquiry took that form, I
should not appear, and am not instructed to resist any such applica?

;
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tion. nor does the executive department desire me to resist it.
Now, then, Mr. Shanly said the other day, that if the legal construction of the contract was as I claim it, that is to say, if he was to be
required to do the arching under this contract which we claim he is
bound to perform, he could not do it. Ido not use his language,
because the Committee will remember his language, and it was accurately reported, I believe, in the “Advertiser” of the next da} 7 Now,
then, it is of no use, as it seems to me, for me to spend the time of
the Committee, or the time of the legislature, or m37 own time, to
bring them to a result which, when the} 7 arrive at, will be of no value
to anybody. Because, assuming Mr. Shanly to be a truthful gentleman, if the Committee say he is bound to do that work, or if the
legislature should say so, under that contract, why then he says,
I cannot do it, and that’s the end of it.” Therefore it has seemed
to me to be simply a waste of time to pursue the legal branch of this
inquiry, and with that suggestion I have sought an interview with
counsel on the other side, and I think we agree substantially that
the facts may be as I claim them on my side, —and I do not controvert the facts as he has put them in on his side, —and I therefore
desire now to suggest that this investigation, so far as it tends to
elucidate any legal view of the case, should stop here for the present, for the purpose of ascertaining whether the Shanlys shall receive
any equitable relief at the hands of the legislature. When that question is disposed of, if it should be disposed of in such a way as to
make it proper or desirable that any legal question should be settled
under the contract, that may be disposed of subsequently; but I
cannot, with my present views of the inquiry, anticipate that that
time will arrive. 1 believe, Mr. Allen, I have stated substantially
the views which we entertain together in relation to this matter if
I have not, correct me, so that I cannot be under any mistake.
Mr. Shanly.—With the permission of the Committee, and yours,
Mr. Chairman, I would ask leave to say a very few words, which I
am induced to say from what has just fallen from the honorable
attorney-general. He has so far met my counsel by admitting that
this brickwork was not contemplated in the contract; in fact, in
admitting that, he admits that nothing was contemplated that is not
embraced in these schedules. That is exactly the position which we
have always taken. It appears to me that the admission covers that
ground, that the schedules are part of the contract, and that the
quantities embraced in those schedules are what we, the Shanlys,
undertook to do for the State. Our position—if, as Mr. Train says,
at the time the contract was made it was intended that everything
in the way of contingency should be covered—is this that no matter what those schedules say, if three million dollars’ worth more of
.

“

;

:
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work has to be done in that Tunnel, we have to do it. Now, lam
quite certain that every principle of justice will suggest to the minds
of the Committee that that would be w’hat is called a one-sided contract. The State, as the parties of the second part, were sure to get
their four millions and a half out of us, and they might get three
millions more out of us according to this view of the contract, but
we, the Shanlys, could not get so much as three cents more out of
the State. That is precisely the position which the Shanlys were
in ; the}7 were liable for three millions more, possibly, and the State
was not liable to them for three cents. Ido not think, gentlemen,
in this State of justice and law, a one-sided contract—and that
would be essentially
one-sided contract—was intended, and I do
not believe that it entered into the minds of GovernorBullock and the
council of that day to make any such one-sided contract. The discussion of that contract took place fairly and openly, and as I have
already stated, I repeat now —and I think those who know me will
give me the character of being truthful, which Mr. Train has been
good enough to attribute to me —I say that Governor Bullock and
his council believed in that day that they were providing in those
schedules for everything that was necessary to complete that Tunnel. They believed it the same as we believed it; and in making
that contract, they undoubtedly supposed they were providing for
the Tunnel, and were to pay us for doing that work, and no further
or other work. Mr. Train has also allowed—l don’t know that I
understood him completely—that he would be willing to grant us such
a measure of relief as would j: ay us for this brickwork. Now, to
us, there is no object in doing that work and I want it to be
thoroughly understood that it i s a great object to us, a very great
object to us, to be enabled to complete our work in that Tunnel
within the time limited, and go away, for this reason—and I assert
it now plainly-—that we, Shanlys i, go out of that Tunnel poorer men
than we went in. We are therefore desirous of getting away from
that Tunnel, and the measure of relief that I ask here is a measure
that will exonerate us from doing this work; and I will tell this
Committee that it can be done just as well, and as cheaply, by others
as by us. If the governor and council were to call for papers for
doing that brickwork, and take in bids, they would get plenty of
tenders, and get it done just as well as we could do it. Therefore,
Mr. Chairman and gentlemen, the measure of relief we look for is,
to be exonerated from doing that work altogether; and that, we
claim, is what in justice ought to be conceded to us by the legislature of Massachusetts.
The Chairman. I understand that the position in which Mr.
Train states the case this morning, and which he says is the result
><
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of a conference with the counsel for the petitioner, is this that he
is prepared to show the various drafts of the contracts which finally,
by alterations and amendments, resulted in the contract which is
now before us
and to argue from that that it was the intention of
all the parlies that the Tunnel should be entirely completed, all the
work done necessary to be done in it, and a track laid, under that
contract. Mr. Shanly does not deny, as I suppose from what he has
said, that that is one of the results of the conference between
counsel, and Mr. Train does not deny that it was not contemplated
originally that this work would be necessary. Now, what I want to
know is, whether the counsel upon both sides are satisfied that the
Committee should deal with this subject, ignoring entirely the legal
question involved, and putting it upon the naked question of relief.
That is the result of the conference, as I understood it from Mr.
Train, but I don’t know that I understood it aright.
Mr. Allen.—l have not got quite so far as that. Ido not think
there is any difference, nor, so far as I am informed, will any appear,
if the witnesses are called, in the recollection of what actually took
place when this contract was made. I suppose it would be conceded by every person who would be called, either on the one side
or the other, in the first place, that it was not at that time understood or expected by anj body that any brick arching would be required in the construction of this Tunnel outside of the west end
section. I have supposed that it would also appear that it was
understood, on both sides, that the specifications which were contained in this contract were sufficient to cover all of the work which
it was necessary to do to complete the Tunnel. Now when wT e come
down to the bare, simple statement of facts, I suppose that these
two statements will cover all the facts there are: it was supposed
that there was enough specified in this contract to cover the completion of the Tunnel, and it was not supposed that any brick arching would be necessary, and therefore no brick arching was specified, except in the west end section.
Now in regard to what course should be taken. Having come to
these two statements of fact, which are, as I understand, the same
in substance that the attorney-general has stated, and which I
assent to, that clears up a great deal of ground, and renders this
hearing a very simple matter; bringing it down, as it does, to the
statement of those two great facts. But what should be done next,
or what course should be taken, assuming these two facts to be so,
is a matter that perhaps requires some further consideration than
I have given to it. It has been suggested that the legal construction of this contract should be submitted to the supreme court, because the governor and council and the attorney-general do not feel
:

;
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authorized to give up the claim that, on a true construction of this
contract, and in view of these facts which I have stated, the Messrs.
Shanly are bound to do this work of arching. That being so, what
is to be done next? If the officers of the State have not the
authority to give up that claim, why then the next thing obviously
for the Messrs. Shanly to do is to come to the tribunal which has
the authority. We have been dealing with the agents of the Commonwealth before, but now we come to the Commonwealth itself.
Mr. Shanly must alwaj-s believe that, according to the true construction of this contract, he is not bound to do this work which is
now in question, and if the State, through the legislature, should see
it in the same light, why then of course they will not require him to
do it. Then, as Mr. Shanly put it the other day, even if it should
appear to the legislature that according to the true construction of
the contract he is bound to do this work as a matter of strict law,
still it would be a very hard construction to force upon him, in view
of the circumstances which have been disclosed. We had a discussion, as you will remember, the other daj as to what should be the
course of this hearing ; I should be very glad to simplify it, and
hope that it may be simplified and ended as speedily as possible.
The Chairman.—You do not, Mr. Allen, quite meet the question
which I wanted to get light upon, and that is this: you are presenting to this Committee here a case which takes two forms: one is
relief, the other is relief from a claim upon j'ou to do something
which you sa}' you are not bound to do; they are both relief, but
one is a matter of right, and the other is a matter of pure relief.
Now what I want to get at is this as I understand from Mr. Train,
the legal question involved in the construction of this contract jmu
do not care to have the legislature troubled with, and I do not know
whether I understood him correctlj-. That is what I want to find
out. Suppose the Committee should report that Mr. Shanly entered
into a contract, and it is considered that he is bound to do the
work under that contract, but he says he cannot, and that it is unconscionable, and that he ought not to be obliged to, and that he is
entitled to relief; that is presenting the case in one view. The
other view is, that he says he is not bound to do it under the contract legally, that if he is bound to do it it is unconscionable because it was not contemplated, and on both grounds he seeks to be
relieved from the claim which the governor and council make upon
him to do it. Now, whether you desire to have your claim presented
upon both grounds, the legal and the equitable, or whether you
desire to abandon the legal and trust it to the legislature upon the
naked equitable claim, —that is the point.
Mr. Aleen. —Well, I did not suppose that we were to be called
r
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upon to make a claim of right or equity like that. I did not suppose either that we were to be asked to abandon the ground that
according to a true legal construction of the contract we are not
bound to do this work.
The Chairman.—I beg your pardon, lam not asking you to do
that; lam asking y ou whether I understood Mr. Train aright.
Mr. Allen.—I knew y ou did not ask it, but I did not suppose I
was to be asked by the officers of the Commonwealth to abandon
the ground that the legal construction of the contract does not
require Mr. Shanly to do that work. Ido not suppose that Mr*
Shanty would be willing to recognize, in any way that the Stale has
any legal right to ask him to do that work. He has always taken
the contrary position since the question was raised, and he is just
as firmly 7 now of that opinion as he ever has been. But, nevertheless, in coming to the legislature, which is the State, I do not see
that there is any reason why Mr. Shanly may not come, just as if
the State were an individual. If you and I, Mr. Chairman, have a
contract together, by which I am to do certain work for you, and a
question arises under it, your agent may tell me that I am bound to
do a certain amount of work which I may not think myself bound to
do, and so your agent and nryself may 7 not agree, but then I come
to you and I say, Let us look over this contract together, and let
us see whether you can, or ought to ask and require me to do this
work” and you say, on looking at it, “Well, I don’t want to insist
on that construction, I will give up that claim; my agent has made
a claim on you which I will not insist upon.” You may do that, or
you may say, Go to the court and get your legal rights settled.”
Well, if you are ready to give up the claim without sending me to
court, why that is better than my going to court; if you are not
ready to give it up, why then you will send me to court to ascertain
what my rights are. Now, if the Commonwealth will put it on this
ground, Without going into any further question on this subject,
and without undertaking to enforce this legal view which we have
heretofore taken, under the circumstances we will not insist upon
this claim which has been made by our agents
if the Commonwealth will do that, we do not care what reasons may operate upon
the minds of individual legislators, and they may act upon such
reasons as they7 may 7 think proper.
The Chairman.—My idea with reference to this matter is this :
This is a Committee, representing three hundred men, more or less.
Now, whatever the conclusion to which this Committee arrives on
this subject, it has to be reported to the legislature for their action,
—confirmation, rejection or whatever it may 7 be. In the report, the
case has to be put in some form or other. Suppose the Committee
7

7

7
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should come to the conclusion that Mr. Shanty was bound, under
his contract, to do the whole of this work or suppose they should
come to the conclusion that he is not bound to do it; what I want
to know is whether this part of the case which has been heard to
some extent before this Committee is to be abandoned and the
question put to the legislature on the naked ground of relief, or
whether it is desired that the entire question shall be reported upon
bo, on the
and the opinion of the Committee given, such as it
obligation of the Messrs. Shanly to do this work.
Mr. Train.—I thought that Mr. Allen and I understood each other
perfectly, and I still think so ; but I may not perhaps be very skilful
in the use of language, and may not have put it as I ought to have
put it. My position this njorning arose out of this statement of
Mr. Shanty, made the other day, and which I will read from the
Daily Advertiser
My position is exactly, this, that if I am
required to do this work I must stop I cannot do it. lam well able
to perform wdiat I consider my contract, but not $300,000 beyond.”
Now, I assume that to be exactly true, and, being true, it is of
no consequence whatever whether he is bound by the contract or
not; and hence I was ready to take the ground which I have taken
here this morning, and ready to confer with Brother Allen. We
agreed, I think, in what would be proved in the results of the investigation, and I think we were agreed, so far as we were concerned,
to have the inquiry, so far as it rested on the legal proposition,
stopped, letting the inquiry go on in the other branch of the case.
In that case, I should withdraw from the hearing, and if Mr, Shanty
should accomplish what he desires, or if he does not accomplish
what he desires, and the legal question afterwards became of any
importance, it could then be disposed of.
As the case stands now, it would be of no use to this Commonwealth, even if the supreme court upheld the construction which I
have given to the contract, simply from the inability of Mr. Shanly
to perform it. I do not think I can be misunderstood now, and
perhaps a further conference with Mr. Allen might result in a more
definite understanding than I have been already enabled to enunciate, as I have not had an opportunitj^-to confer with him since he
saw his client.
The Chairman. —Does this mean that the responsibility of determining that the Shantys shall be relieved from the claim made upon
them by the executive is to be thrown upon this Committee?
Mr. Train. —l do not so understand it
The Chairman.—lf that is so, I do not believe that the Committee
will assume any such responsibility.
Mr. Train.—My understanding was, that the claim, without
;
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being abandoned, should be put aside that it should disappear
from the inquiry and the case go on, as though it were not here,
and if it ever afterwards became necessary to revive it, it would be
in the power of the executive to do it.
The Chairman.—The matter stands exactly as you put it; that
is, assuming Mr. Shanly’s statement to be true, that he could not
perform this work if he were called upon to do it. Now, what is
there in the way of Mr. Shanly and the executive dealing together
without troubling the legislature with this question? Is there any
legal difficulty in the way of their arranging this matter between
themselves?
Mr. Train.—lf you mean to inquire whether we could deal without legislation, I do not think the executive would feel authorized
to deal without additional legislation. My own idea is, that the
power of the executive under the chapter of 1868 and the additional chapter, was exhausted when the contract was made.
The Chairman.—Is it not within the power of the governor and
council to look at this contract exactly as Mr. Shanly looks at it?
their consciences and they, could be
Supposing it would
brought to believe that the proper construction of the contract was
exactly what Mr. Shanly gives to it, is it not within their power to
deal with the question without anj' further legislation upon it?
Mr. Train.—No, sir ; there is an appropriation they could not
go forward without that.
The Chairman. Precisely thej- need not go forward but suppose they should be of the same opinion as Mr. Shanly, that his
contract is performed when he has done so much and left that arching, then of course they have got to get an appropriation to do that
and for other purposes. Now, what is in the way of the governor
and council, if they see fit to do so, saying to Mr. Shanly, Your
contract is performed when you have done the work mentioned in
;

;

;

;

,

—

“

the schedule

”

?

Mr. Train.—They never can say that, I believe, because they do
not believe it.

The Chairman.—Exactly; and they do not believe it because of
legal construction which they give to the contract.
Mr. Train.—Yes, sir.
The Chairman.—Now, having given that legal construction to the
contract, they desire the legislature to say to Mr. Shanly: “We
relieve you from the performance of the duty which our agents have
determined you are bound to perform under your contract, without
stopping to decide the question of whether you are bound to perform
it” thus throwing the responsibility of this relief upon the shoulders
of the legislature, claiming all the time themselves that the Shanlys
the

;
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are bound to do this work under the contract. Is not that the position
in which the case is left if you abandon the legal proposition ? The
idea I have of it is that, and I want to know whether we are expected to go on and grant relief to the Shanlys, without at all considering the question of whether they need an}' relief ?
Mr. Train.— Well, I can only say, so far as I apprehend the
remarks of the Chairman, that the executive would not yield the
construction which they claim for the contract, but they agree that
Mr. Shanly cannot perform it under the construction that they
claim, and that the work which they claim is called for under the
contract never entered into the minds of the contracting parties as
work which would be required to be done under the contract; and so
far that may be a ground for relief.
Mr. Granger.—Well, Mr. Train, in conceding that point, don’t
you give up the legal part of it?
Mr. Train. —No, sir; we do not intend to give up the legal part.
Mr. Granger. As I have understood it, jmu said, at first, that it
was intended to do everything under the contract, and now you give
in that this work was not intended to be done.
Mr. Train. —Oh, no.
The Chairman.—It was intended to complete the Tunnel, but it
was not thought,- at the time, that it was necessary to do this arching this outlay was not contemplated, but it was contemplated that
whatever was necessary must be done.
Mr. Train. —Exactly; it was intended to complete, and do all
that was necessarv, but this was not thought necessary at the time.
Mr. Sleeper. —lt seems to me that a new element comes in this
morning. Mr. Shanly asks to be relieved from performing this
work, even if we allow him an extra compensation.
The Chairman.—Well, Mr. Shanly says he does not want to do
—

;

the work

anyway.

Mr. Sleeper.—Now, the contract, it has been claimed by the
attorney-general, in the express terms of the last clause, provides
that the Tunnel shall be completed. If this work, not being in the
schedule, was not contemplated in the price, it seems to me that the
only question is as to his pay, and not as to his obligations to complete the Tunnel; but he comes and asks to be relieved from both.
Mr. Allen. —l do not think I quite catch what is in the mind of
Mr. Sleeper. Ido not understand myself that.Mr. Shanly has made
any suggestion of the kind.
The Chairman.—The suggestion comes both ways. You say you
are not bound to do the work at all. Mr. Train says, in his construction, you are bound to do it; and it is a question, perhaps, of
a further appropriation to do it.
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Mr. Allen. l understood Mr. Sleeper to say that Mr. Shanly
was asking for some extra compensation, even though he did not do
—

the work

Mr. Sleeper.—No, sir
Mr. Allen. —I did not under itand the proposition then
The Chairman.—It is tin; Mr. Allen: The attorney-general
me under this contract, and that it
claims that this work is to be
a
is a question now of further appropriation to do it; and you claim
that the work is not to be done under the contract, and that it is a
question of whether that construction should be given to it, or
whether you should be relieved from it,—not a relief by being paid
for it, but from doing it at all.
Mr. Allen.—l suppose, with regard to that, if this contract should
not cover this work, and it should be determined that the Shanlys
are not bound to do it, under the contract, why, then, it would be a
matter of negotiation in the future how it should be done. If the
contract does not bind him to do the work, then he is not bound to
it under any contract now existing, and it would become simply a
matter for future arrangement.

we decide, Mr. Allen, that he is bound,
contract, to do it, then there is a question of whether we
shall pay him $300,000 for doing it. But another question comes
in, as I understand it; shall we relieve him from doing it, and let
somebody else do it?
Mr. Allen. —That is, on the as; lumption that he is bound to do

Mr.

Nutting.—Suppose

under the

the work.

Mr. Nutting. l understood that it was to be left so; that we
should not decide whether you were right or the attorney-general;
and he wants to be relieved, in any case, whether you or he is
—

right.

Mr. Allen. —Well, that has not been the subject of negotiation
between the parties. He has never been called upon to say on what
terms he would do the work ; h has only been called on to do it,
under his contract; that he has leclined to do, and no further call
has been made upon him no ne otiation has been opened, made or
asked ; and, therefore, this is a peculation upon a stage of the case
;

s

which has not yet been reached.
Mr. Fuller.—lt seems to me that this whole question, if I understand the attorney-general, is put in so plain a light, that this matter

might be disposed of, conditionally, without offending anybody or
doing anybody any injury. In the first place, the construction of
Mr. Shanly is, that this work is not included in the contract. The
governor and council claim that it is. But, whether it is, or is not,
it is admitted he is not able to complete the work. And the question
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now is, whether

we shall ask him to complete that work, and give
him compensation, or send him to the supreme court ? I agree with

the attorney-general, that there is a legal tribunal appointed by the
people, and that we should not pass on the legal question. We are
to settle the relief question, and let that tribunal settle the legal
question, if it comes to that. That is your point, Mr. Sleeper, if I
understand it.

Mr.

Sleeper.—Yes.

The Chairman.—Well, is there anything further to be said on
either side ?
Mr. Train.—l

supposed, when I began this morning, that what I
said was to be acquiesced in by the other side, and I do not know
but that they do acquiesce in it now. lam not quite sure whether
time would be of any use to us. Mr. Allen can say.
The Chairman.—We will adjourn this hearing until to-morrow
morning, if you wish it. If you desire further time, or a further
conference, or further evidence on the hearing, take your own course
about it.

Mr. Shanly.—Mr. Chairman, I wish now just to say a few words,
especially in reference to the observation which fell from yourself,
when Mr. Train sat down, a short time since. You said, the case
stood exactly as Mr. Train puts it. I do not think it does. Mr.
Train has stated that we cannot do this work that, therefore, if this
ease goes against us, nothing will be done.
The Chairman. —You misunderstood me. I said, assuming that
the case stood as Mr. Train put it.
Mr. Shanly.—Yes, sir, exactly, Mr. Train says, that then we
should stand in this position, that nothing has been done. But 1
hold something has been done. It is just this; that, in that case,
the governor and council have got our money to do it with, and it
is twice as much of our money as is wanted to do it. And they say,
“We are not only going to spend 3’our money, but we want you to
stand by and spend it.” You make it a cruel matter, as well as a
hardship. “You shall stand by,” 3’ou say, “fora twelvemonths
and expend that money.” All that twelve months is capital; it is
money our time is money and all that time we are to stand by,
chained to the Hoosac Mountain. So that, as I said before, the gain
is certain to the State, and the loss is certain to the Shanlys,—a
double loss a loss of time and a loss of capital. With regard to
the observations which fell from Mr. Sleeper, -I do not wish to introduce a new question. I merely mean that if we are going to get
relief, we do not want to be placed in that position,—that we are to
do work which it is no advantage to us to do. I hold, as I said
before, that they can get fifty people to do that work as cheaply as
;

:

“

;
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we can. But I think that, if it is admitted that we are not to do
that work, and there is to be a new appropriation, that settles it.
True, that they do not gain anything we may make a little, possibly, by taking the contract. If they go to the legislature for a
new appropriation to carry it on, we cannot say, That belongs to
us.” On the other hand, it ought not to be that the governor and
council can say to us, “You can spend that money, and do that
work, and nobody else.” Therefore, it seems to me, that if there is
a new appropriation, that settles the whole question and then, if
they come to us, and say, “We will negotiate with you,” we may do
it. I think it does not necessarily follow, that, because we do not
want our names put in as the positive contractors for this work,
therefore we have introduced a new feature into the hearing. What
relief we get does not positively bind us to do whatever work the
Commonwealth wants done in the Tunnel. We leave the Commonwealth free to make a new contract as they like and, if they wish
to negotiate with us, we shall be outside, and in a position to do it.
Mr. Train. —l think I ought to say, Mr. Chairman, that as at
present advised, and as the thing lies in my mind this morning, I
should not be willing, as the representative of the executive or of
the Commonwealth, to agree that the Shanlys should be relieved
from the performance of this contract, as I understand it; but I
should be entirely willing that this Committee might report any
extra compensation for its performance which they thought the
Shanlys were fairly entitled to. I believe that I have stated that so
that I cannot be misunderstood, and I think that was called for by
the remarks of my friend on the other side.
Mr. Sleeper. —That answers the query which I raised.
Mr. Train.—l did not come in here understanding that Mr.
Shanly was going to take the ground he now takes.
Mr. Granger.—Well, as I understand Mr. Shanly, he wants to
be freed from the interpretation the State originally put on the
terms of this contract; simply saying that he is not required to do
this arching under this contract, and he wants it left there, so that
he may come in and compete for it if the State makes another
advance or appropriation to complete it; but he does not want to be
bound to do so. He simply asks to be freed from the contract as
they have heretofore understood it; that is, that he was to do this
work under his contract. Now, as I understand the attorneygeneral, he wishes that the Committee should report that the Shanlys
are bound to go on and do that, and they may also report for an
appropriation, outside of his original contract, to do it.
The Chairman.—l think I have got Mr. Train’s statement here,
that he is not willing to agree that the Shantys should be released
;

“

;
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from the performance of the contract, but would give them an additional appropriation to enable them to complete it.”
Mr. Train.—Yes, sir, that is it exactlj'.
Mr. Granger.—That, I think, puts it in an entirely new light.
Mr. Allen.— Mr. Shanly would not like to assent to any construction which would involve an admission that he was bound to do
this work under this contract, and I have never understood before
that it was intended to put him in that position.
The Chairman. l do not understand that you agree to this at
all. Your claim is that he is not bound to perform the contract, or
rather not bound to do this particular work under the contract, as
Mr. Train understands it, and if the legislature should ba of opinion
that he is bound to do it, he should be relieved from it. You do not
want any appropriation which should enable him to complete the
—

contract.

Mr. Allen. —That is a matter which, I understand, is for future
negotiation entirely.
The Chairman.—When I say complete the contract,” I mean, to
complete it as Mr. Train understands it.
Mr. Allen.—That contains an imputation that the contract includes this ■work, and that is the question in dispute.
Mr. Fuller.—You would not be willing to have this question
remain over as a disputed question, and have this Committee report
to make such further appropriation as should pay for this entire
arching, and let the matter rest there, saying nothing about any
legal construction of this contract, because I suppose your claim is
this: that if it contains anything, directly or indirectly, either by
word or in writing implying that he is
to complete the contract,”
then in case any new thing should break out he would be held to
make that good also.
Mr. Allen.—l do not see that your position, as you state it, contains any implication that Mr. Shanly is bound to do this particular
“

“

work.

Mr. Fuller.—No, sir, not at all
Mr. Allen.—That is the feature I objected to,
Mr. Fuller.— I understood what your objection was. Would
that be satisfactory to you ?
Mr. Allen.—(After consulting Mr. Shanly.) Mr. Shanly says
that would be satisfactory.
Mr. Train.—Now I would like to know exactly what is satisfactory to Mr. Shanly.
Mr. Fuller.—The question I asked in substance was: If this
question is left as an open question, one side claiming that it is
included in the contract, and the other that it is outside the contract,
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and the Committee should report that he is entitled at least to relief
and to a sufficient sum to pay for the construction of this arching;
whether that would be satisfactory to them or not. Mr. Allen now
says

that it would be.

Mr. Allen. —I do not think you state it this time as you did
before.

Mr. Fuller. —Mr. Allen, will you state it as I did before?
Mr. Allen.—ln this last statement you say that there should be
a bill reported for his relief
Mr. Fuller. —And to pay him f m this work
Mr. Allen. —You said before ‘ an appropriation for this work,”
and now you say to pay him,” k aving it to be inferred that he is
to do this work.
The Chairman—l do not see that that settles anything between
the Commonwealth and Mr. Shanly.
The legislature making an
appropriation of one and a half million of dollars, that don’t settle
this hash at all.
Mr. Granger.—As I understand the matter, they have asked for
Resolve
to be passed that, according to the true construction of
a
this contract, they *shall not be asked to do this arching. Ido not
see how we can report an appropriation to enable the Shanlys or
anybody else to do this work.
A private consultation of the Committee with counsel then took
“

place

;

and the hearing

was

then

Adjourned to Tuesday, March 3d, at 11 o’clock, a.m.

Tuesday, March3, 1874.

The Committee met at 11.30, a.m.
Testimony op

Edward S. Philbrick

Q. By Mr. Train.—You are the consulting engineer of the
Tunnel ?
A. Yes, sir,
Q. And how long have you held that position ?
A. For three years.
Q. Who was your immediate predecessor?
A. Mr. James Laurie.
Q. Will you describe briefly to the Committee your duties as
consulting engineer ?
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A. My duties were to keep myself informed as to the progress
of the work and to give such advice as was asked for to the superintendent, the engineer, Mr. Frost, or to the governor and council
whenever called upon, and to look after and examine every month
the computations on which the certificates of payment were based,
verify them, and certify and approve Mr. Frost’s certificates of payment. I was also made responsible for the accuracy of the lines on
independent examination.
Q. When you first began your duties, how far had the work progressed ?
A. Three years ago ?
Q. Yes.
A. Well, to give any definite figures I should have to refer to
the profiles. There is a profile which shows the work of 1873 for
the central shaft, which I have made for the use of the Committee,
and here is the one previous, showing the amount which remained
to be done on the first of February.
[Witness handed in two profiles to the Chairman, and explained
them.]
The red represents work that was done in 1873. That part not
dated is not yet done. The dates show when each block was done.
I have not got the February work on this profile, but I can tell
about what it is. They took out a block here (pointing it out), in
February, and they were also at work up here in this roof.
Q. By the Chairman.—What was the object of shading this?
A. Merely to make the progress more evident to the eye, and
show what each year accomplished.
Q. By Mr. Adams. —This is all there is left to do, what you
represent here?
A. No, there is half a mile or so more west of that, with a bottom like this perhaps not half a mile, but a considerable portion
this is the portion on which this discussion arose.
Q. By the Chairman.—This wet granite where did you strike it ?
A. I have not found any wet granite at all. The wettest parts
of the Tunnel are along here (pointing to the profile), and some
portions about a mile and a half further west.
Q. What do you call this if it is not wet granite ?
A. It is what is called mica schist; it is the same as there is all
through the Tunnel.
[Mr. Philbrick, at this point, produced several specimens of the
Tunnel rock, and made remarks upon them as follows :]
This piece came from along here (pointing to the profile), in the
portion which now needs arching, and which was opened last September. That is quite as characteristic of mica schist as this which
;

;

;
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came out away cast of the shaft, where everybody has called it mica
schist. One looks as much like granite as the other; they are
neither of them granite.
Q. By Mr. Adams.—You would call this nearer granite, would
you not, than that?
A. No, sir they are both mica schist entirely.
Q. What are its component part
A. Mica, felspar, a little limestone, and a little quartz. It is
composed of the same ingredients as granite.
Q. By the Chairman.—You do not account for the necessity of
arching, then, by reason of having struck different rock?
A. No, sir it is for the reason of the nature of the seams in it.
Here is a piece of the average rock nearer the shaft coming in somewhere in that position (referring to the profile) this came from the
;

;

;

east end. out here away east.
Q. By Mr. Granger.—That is in the dry Tunnel?
4. Yes, sir that is in the dry Tunnel
;

more felspar in this than in this
specimens
witness
to
(pointing
of rock.)
not
Well,
there
is
this
A.
in
(pointing to a third specimen),
which is from a more insecure place than is that which you have in

Q. Well, there is a good deal

your

?

hand.

Q. By Mr. Train.—The Chairman asked you, Mr. Philbrick, in
relation to the arching. I wish j’ou would follow that topic out.
The suggestion he made was that you did not found the necessity
for arching upon a change in the character of the rock, but for some
other reason. Will you please state that theory?
A. We found no radical change in the character of the rock, except that some portions were crystallized more than others. The
portion of the central shaft for two miles, nearly all the way to the
western shaft, is more crystallized as a general thing, than the eastern part of the Tunnel, and at different points brought in more
water. But the amount of water brought in was no index to the
insecurity of the rock. We found, two or three years ago, in the
east end working, cast of the shaft, this same character of rock precisely, bringing in considerable quantities of water, but that gave
no trouble. The character of the rock, both as to its water-seams
and texture, is almost precisely similar there to that in the portion
which now needs arching, except that it is not so seamy. The
instability of the rock depends on the number and looseness of the
seams, and not, in this particular mountain, upon the texture of the
rock until you approach the west end, where it turns out to be what
was formerly called demoralized rock that is an entirely different
character of rock.
;
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The Chairman. That is where it was first intended to arch?
A. Yes, sir; but there was no definite line between that and
the sound rock, it had no definite line of gradation, and it was a
matter of judgment to determine where that unstable portion would
need arching. It was a matter of judgment and not of infallibility,
and subject to the test of time, simply because there was, I say, no
well defined boundaries dividing the two formations. It was an
insensible gradation from one rock to the other. The rock at the
west end was formed of exactly the same material as this, except
that it had perhaps a little more mica.
Q. By the Chairman.— Are these seams in the rock natural, or
arc they made by blasting?
A. They are both, and one reason why we cannot determine the
stability of the rock when the heading is first opened, in many cases,
is from doubt whether such seams, as we find are natural seams such
as would pervade a considerable portion of the mass above the Tunnel, or whether they are merely little shattered seams from the effect
of blasting. I "found in more than one case where the rock appeared
treacherous immediately after opening it, that upon getting off the
loose blocks which appeared to have been shaken in blasting, there
was sound material above, and the character of the roof was much
improved in many cases by taking off blocks ; so that I have considered it impossible to determine with any reasonable degree of
definiteness until some time after the rock has been opened, whether
we should bo obliged finally to arch it, or not, during the whole
progress of that part of the work.
Q. By the Chairman.—Do you mean to say that there were
some portions of 'the rock where excavation was made which you
thought at first might need arching, but which you subsequently
became satisfied did not need it ?
A. Yes, sir. The lapse of time and taking off a few loose blocks
which we at first thought indicated a general character of seaminess
in the roof of the Tunnel proved that it was sound, and that these
few flakes were developed by the blast, the material above being
quite sound. In some cases where the first advance has been below
the roof, and the roof of that heading appeared loose and insecure
after taking off several feet above, we found perfectly sound mate—

rial.

Q. By Mr.

Granger.—How

much of this territory which it is

proposed to arch is in this uncertain state ?
A. There is a certain amount of it now which I consider de-

cidedly needs arching, and there is another portion of it upon which
I should not like to pass any definite opinion until some further
time had elapsed and some further tests had been made.

4
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Q. Have there been any accidents there from the falling of rocks
from the roof?
A. Well, there have been occasionally accidents throughout the
construction of the Tunnel, and men have been killed by rocks falling immediately after the blast; men going in directly after the
blast are alwa3 s subject to that risk.
Q. On examination after that has occurred, what have you attributed the accident to—a seam, or the shatter of the blast ?
A. It is almost impossible to determine whether it is owing to a
seam, or the result of blasting. That portion of the rock which has
developed this insecure character was doubtless full of natural
seams, but they are not always the wettest seams as I said before,
there is a part of this more crystallised rock a little west of the
central shaft, which was worked a year ago, which is quite as wet,
and has all the characteristics of this rock except that it is more
secure.
Q. By Mr. Train.—When is it possible to determine whether
arching would be required or not ?
A. Well, in some cases we find it insecure, decidedly insecure,
bej’ond doubt, very soon after opening it; in other cases, insecurity
is developed several months afterwards ; and there are still other
cases where it has an insecure appearance at first, but turns out to
be better afterwards.
Q. Well, you must always work up to the roof, I take it, until
you determine ?
A. Yes, of course, until you get to the actual roof which you
mean to use, you do not know much about it; the rock does not
change suddenly in its nature, it is an insensible gradation, as I
said before, everj’where, and it is impossible to determine from a
first inspection how many seams there are in the rock, because there
are always a certain number of seams apparent after opening a rock.
The whole east end of the Tunnel or central shaft was drilled much
easier than the western end, where we have had this trouble they
have used more steel and more powder in the west end of the
Tunnel?
Q. Has time developed any more arching than was anticipated
in that western section, —the one provided for in the four and onehalf million of brick ?
A. At the time we stopped laying brick there, a year ago last
summer, I considered there was a chance of avoiding the arching of
the next 200 or 300 feet; I had not then settled in my mind that it
was necessary I thought it might be avoided and on that account
I thought it was best to defer working upon it, until we found it
had become a necessity, beyond a question. On that ground Mr.
-

;

;

;

;
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Frost advised with me about letting the brickyard, and I advised
him, if he could let it so that we could get it back when we wanted
it. to do so, as I thought we might as well get money out of it for
that year, and it would 'be unreasonable to require the contractors
to build arching there until we felt certain it would be necessary.
Q. When the brickyard was taken from the Shanlys was there
any arching remaining to be done?
A. There was 40 feet in the east end which I always knew would
require arching, a little soft section which was timbered at once when
it was opened, and which has remained timbered ever since but
the Tunnel had not pierced the mountain when it was first found,
and I considered there was no need of carting bricks over the
mountain to arch that 40 or SO feet when, by waiting till after
wards, we could easily cart them through it was only a month’s
;

;

work.

Q. Now, with reference to this 1,800 feet which Mr. Shanly has
so much about, when did any development occur in that por-

talked

tion of the work ?
A. The first I heard of it, as presenting any alarming features,
any features, that is, which would positively demand arching, was

last October when he had reached that point, directly over where he
is now at work on the bottom.
Q. Which way was he going

A. He was working
on the top, as the dates show,
and during that month of October a treacherous spot appeared in
the roof.

Q. By the Chairman.—That was the first one
A. Yes, that was the first one, of a pronounced and decided
character. I had always regarded it as a question whether we
needed any further arching, and so far as the necessity was pronounced and evident, the orders to do it were given. Orders were
given last summer to arch in the west end ; I think as long ago as
last May I determined that, in consultation with Mr. Frost.
Mr. Allen.—You mean July, don’t 3'ou, Mr. Philbricl
Q.
that in May and agreed with Mr. Frost, and I
examined
A. I
think we gave orders verjr soon after that. I have had no official
communications with the contractors, as that has not been part of
my business all official communications have been witli Mr. Frost;
my voice was advisory, with him and the council.
Q. By Mr. Train. —Well, can you give an opinion, relying upon
yourself, as to whether the arching required in the section of 1,800
feet, is due to the character of the rock, or to the nature of the
explosives which were used in piercing the mountain ?
4. Well, I presume there was no difference in the character of
;
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the explosives used there and all the way through the Tunnel; glycerine has been used there for several j^ears.
Q. When the enterprise first began, glycerine was not known?
A. No ; but it has been used ever since the contractors have
been there, and I have never been informed of any change in the
manner of work on that particular point. As compared with other
xplosives there'is undoubtedly more risk of shattering the rock by
glycerine than by the use of black powder, but the advantages of
using glycerine are so great that I never thought of interfering with
it.

explosive power is so much greater
sir.
Q. Is there any difference between glycerine and dualin
A. There is no difference in the elements dualin is nothing but
glycerine soaked in sawdust, and sometimes in earth powder merely
to make it less fluid; glycerine is the explosive in each case. After
the explosion takes place the earth powder remains sand as it was
before, sawdust is probably burnt up the solid part of the powder
in both cases does not contribute any thing to the explosive power,

Q.

The

A.

Yes,

;

;

and is merely a vehicle to carry it with.
Q. By Mr. Granger.—As far as you examined it, Mr. Philbric
how much is there that needs arching ?

A. In this disputed section?
Q. Yes, sir.
I. I think 600 feet certainly needs arching, and perhaps 1,000
feet. I have pot sufficiently ;xamined within the last month to
determine between 500 and 1,0 )0 feet; I think, however, that 500
feet will certainly need arching but 1,000 feet, allowing for margin,
will, I think, be ample, as far a; I can judge at present.
Q. I noticed at the final blai t given last fall, that immediately
where the rock opened, you could take it off with your finger
I noticed that myself.
I
questioned then how far th rock w-as affected by the blast,
Q.
A. I was in there three days after that blast was made, and
passed back and forth through the opening several times. About
two or three hours after I first passi id there, a workman came to me
;

A.

and said it was unsafe there, and they applied bars and pecked down
several tons just over where I had been standing. That was undoubtedly the result of the shattering of the blast, as above it was
perfectly sound.
Q. By the Chairman.—Well, you lay it to both, as I understand
it; you think the necessitj 7 for arching comes both from the blasting
and from the water ?
1. No Ido not think the water has much to do with it.
;

The
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water is merely an accident that happens where the seam connect
with the surface.
Q. It has been said here by gentlemen, I think by Mr. Shanly

principally, that it is on account of the water, at any rate to

a

great

extent, that the danger arises.

4. Well, my view of it is, that the need of arching comes from
the seaminess of the rock. Now, those seams maj7 connect with the
in which case they carry water ; or they may not connect
with the surface ; in which case they are drv. The mere fact of
water coming in shows there are a certain number of seams; but it
does not always follow that seams cut up the rock in all directions,
so as to make it insecure. There was a portion of the west end

surface,

where the soundness of the rock was never disputed, and where
great quantities of water came in and even in this immediate
vicinity, the points where most water comes in are not the most
;

insecure.

Q.

Well, in your investigation of the work which has been done
they have reached the roof, you are satisfied in your own
that a certain amount of arching is necessary ?
Yes ; I think about 500 feet.
And the rest of it is a question ?
Of the rest I have not sufficient information to judge.
In certain portions, I suppose, the roof has not yet been

where

mind
A.

Q.
A.
Q.

reached

1. I think not; I have not heard the last few weeks how that
work on the roof has progressed
Mr. Shanly.—There are 200 feet to come out yet
Q. By Mr. Train.—Then, if I understand you, Mr. Philbrick
the mere presence of water does not indicate any necessity for
archin

A.

No, sir;

I have never considered it as a certain criterion.

indicates a certain amount of seams, and that they connect with the surface, and so bring water down ; but some of the
It

certainly

wettest places wo have found are perfectly secure. I think the
course which has been pursued in regard to directing the amount of
arching to be done has been the only one consistent with common
:ense.

If the rock had been of such

leave no question of its insecurity

pronounced instability as

t

when it was first opened, of
immediately to arch.
But the

course orders would have beeh given
being of that uncertain character which develops its real natur
inly by the lapse of weeks or months, it would have been very im

rock

reasonable, I think, for the engineers to have required the Tunnel
to be enlarged, until they were perfectly positive that such work
would be necessary.
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Q. When was the roof, west of the shaft, struct
A. It was struck in last July. They did not work, in July, the
whole size of the roof, but they worked up in points to the roof; in
August they worked up fully to the roof.
Q. And the soft place you speak of was struck in October
A. Yes, that was so pronounced as to be bej’ond question but
it was only of that character for a short distance it assumed a
harder texture again, and, eventually, became doubtful.
Q. That place they were directed to arch ?
A. Well, that place was so short that there was no immediate
necessity to arch it, and no orders were necessary until they began
enlarging. The moment they began to enlarge, last September,
orders were given.
Q. You say that fell in of its own accord?
A. Yes, I think it is quite high enough for arching at that par
ticular point.
Q. Does that still show that it is demoralized abov
A. Well, it is not demoralized, but it is certainly seamy to such
an extent as to need arching; but the need of arching at that time
did not affect the progress of the work, and so no orders were given
until the enlargement came to be done in September.
Q. Well, I understand Mr. Shanly to complain that he was not
ordered to arch soon enough ?
Mr. Allen.—You understand him to complain of that
;

;

Mr. Train. —Yes
Mr. Shanly.—Not at all, Mr. Train
Mr. Train.—l understood him, among other things, to complain
that he was never given any notice, until very recently, that arching
was required.
Mr. Shanly.—That is another question
Mr. Train.—Yen good. What I want to get at, Mr. Philbrick,
-

is, whether he was notified as soon as it was reasonably demonstrated by the engineers that arching was necessarj' ?
A. Yes, sir, in my opinion he was notified as soon as was necessary. It was evident, in October, that arching would be needed;
but orders to arch would not have affected the prosecution of the
work at that time at all, and as there was no necessity to give any
special orders at that time, none were given until the enlargement
began, in September,—four months later.
Q. I understand Mr. Shanly to consider his orders as coverin
the entire 1,800 feet -which he calls wet granite ?
A. I have not seen the order, but such was not my intention in
t ;alking to Mr. Frost, and I do not think that is the fact.
Q. In all his testimony here, he has constantly spoken of 1,800
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feet as requiring arching, and because of the character of the rock.
Now, I understand you to
that the geological character of the
rock has not changed ?
A. The geological character of the rock has not changed it i
the same as where he was at work, two years ago, in the west shaft
and water conies in just the same as it did there.
Q. And, so far as you are at present informed, the amount of
arching required cannot exceed 1,000 feet?
A. I think that would be an ample allowance. I wish to state
one fact about the actual amount of water developed in the western
shaft. The amount has been talked of a great deal, but it has been
measured repeatedly, and the greatest amount which was ever
pumped out of the shaft was some 250 gallons a minute. I won’t
say but that he pumped faster sometimes, after an accumulation
which he was reducing; but the greatest flow into the Tunnel was
250 gallons in a minute. The western shaft obliged them to pump
four times that amount before it was drained. This pumping was
done by the State, before the contract was made, from the small
heading which was made from the west shaft; the shaft was only
300 feet deep, and where it was soft rock that obliged them to pump
over 1,000 gallons a minute. And, after leaving that, there were a
great many other wet places struck, but it all passed off through the
drain, so that no annoyance was made by it; but the amount of
water actually running out of that west end has been measured several times, and the amount which now falls in the central section
through the hole of this section, on paper, runs eastward, passes the
central shaft, and runs out at the east end, and that has been measured and found to be only 320 gallons a minute now. That includes
the 250 gallons which we encountered a year ago last December,
and an additional 70 gallons a minute which has been encountered
by an advance westward during the last year, which all drains off at
the same place so that, to-day, there is only about 320 gallons per
minute running through that whole section. Tbe amount of water,
therefore, running in there did not indicate that the mountain was
all going to come in upon us, especial!}* as the wettest places did not
appear the most insecure. The amount of water running out at
the west end, last November, including about two miles of Tunnel,
gathering all the water to a meeting-point on last Thanksgiving
Day to the west end, was only 930 gallons a minute, which was less
than that once pumped out of the west shaft, —showing that the
drainage of these seams, when first opened, exceeds their perpetual
flow; that is, they carry more water for the first few weeks than
they do perpetually afterwards.
;

;
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Mr. Granger.—According to Professor Hitchcock’s theory there
is a probability that it will, some day, be a dry Tunnel.
A. That part at the west end, compared with the demoralized
rock, is dry now.

Mr. Train.—l understood, in connection with this matter of
pumping, Mr. Shanly to make some complaints about his deficiency
A. The western heading, from the central shaft, was delayed for
nearly a year—from May, 1872, to January, 1873—for lack of pumping-power.
A. Whose fault was that
A. Well, it was a lack of power, but I am unable to say whose

fault it was. That brings up the question whether it was the contractors’ business to provide pumping-power in advance of the
development of water. It was certainly, however, from lack of
pumping-power that they met with that nine months’ delay. The
engine which did all the pumping was one put in by the State, and
which Mr. Shanly found there. When Mr. Shanly commenced, the
shaft was about half sunk, and, to facilitate the sinking of the shaft,
there was a small pump rigged, which was spliced out from time to
time as the shaft went down. Of course, after reaching the bottom
of the shaft, and running east and west, more water was met with;
that four-inch pump was found insufficient, and Mr. Shanly put in a
larger one ; but that was not put in until the smaller one had been
drowned out, and considerable delay was created at the time in
putting in the larger pump. Then, another delay was met with by
the breaking down of the foundations of the gearing which ran that
large pump. The foundations prepared for the smaller pumpinggear used in sinking the shaft were found to be insufficient for the
heavier pump to work a heavier body of water upon, and after
applying the gear to those foundations, they failed, creating a delay
there. I think these dela3?s would certainly have been foreseen and
avoided if Mr. Shanly. had thought it his business to have provided
for the water before finding it.
Q. Well, he waited nine months, and was finally driven to put
in larger pumps?
A. That delay of nine months was later, after the big pump was
flooded, also, in May, 1872. The amount of water, it appears, in
the western heading was so great that it got over the capacity of
both his pumps. And then the question arose, whether to put in
another, or wait for the drainage, and the result was that no further
pumps were added, and they did wait for the drainage nine months.
Q. Did he ever put in any additional pumping-power

1874.]
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No, sir, there was no other pumping-engine, except the one

by

the State.

Q. I want to inquire of you, now, whether there has been any
loss to the Shanlys in the execution of this job, by reason of their
own inattention, or want of attention ?
A. I have always supposed that it was through their lack of
attention somewhat, but I have not been there enough to be able to
say

whether that is the case or not.

Mr. Shanly.—l would like to say to the Committee, that I have
no claim before them for loss. I have made none. I may have,
incidentally, made a statement of such a fact, but I have no claim
before the Committee for loss.

Mr. Philbrick.—l have seen work going on there which I have
not thought was for Mr. Shanly’s economy but I did not examine
;

the causes of it.

Q. By Mr. Train. —Well, for example, work done outside the
lines

?

There was considerable done outside the lines in 1872, which
have been avoided.
Q. By Mr. Granger.—Was not that work outside the lines done
for the purpose of saving trimming up afterwards ?
A. If so, it was a very expensive way of saving, and I cannot
conceive of any good reason for it. I never did, and I cannot to
this day, understand why the work was so mismanaged. I supposed it must have been from inattention at the time, as I did not
suppose Mr. Shanly would allow work to go on in that way, if he

A.

might

was there to see the folly of it.

Q.

Did you ever call the attention of his foreman to it ?
I spoke to Mr. Frost about it every month, and I asked him
Shanly was aware of it. He said that he sent him sections

A.
if Mr.
every month, and grades were given every week to the foreman,
which was all we could do. I asked, further, why some steps were
not taken to avoid it, by putting in a hand-pump ; but I never got
any satisfactory answer to it. They finally did put in a hand-pump
in October, 1872, and directly got down inside the line within two
weeks,—showing that it was perfectly feasible to have done so
before. What little water there was, was trifling in amount altogether, and it was easily controlled by the hand-pump after they got
it in.

Q. I want to get your views, Mr. Philbrick, upon this branch of
inquiry; as to the most economical way of doing this arching;
whether it would be by making the excavation for arching while the
bottom is being taken out of the Tunnel? Whether, if he goes on
as he has done since he was ordered to do this arching, and leaves
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arching to be done afterwards, it can be done as economically as
the
work was all carried forward together ?
if
A. No, sir; true economy requires the widening to be done at
the

the time the enlargement is done. I believed Mr. Shanly the other
day in his statement about that. If it were possible to determine,
beyond doubt, when the enlargement begins, where we should need
arching, there would be no hesitation in ordering it. There was
one point in the east end, which has been spoken of, some forty feet,
where arching is needed, which was struck before I was conversant
with the work, more than three years ago, and timbered up because
of its insecurity, and it has remained timbered up ever since, so
that of course, everybody who saw the timber must know it would
need arching eventually, as the timbering was merely a temporary
expedient. But, as I said before, there was no need to haul the
brick to arch that short distance, over the mountain then.

Q. Have you any idea what portion of his own personal time
Mr. Shanly has given to the work ?
A. I have no means of knowing. I have met him there about
half the number of times I have been there, perhaps.
Q. Have you made any calculation as to what the cost of this
arching, which Mr. Shanly claims is extra, would come to
A. Well, it would cost per running foot something in the neighborhood of $2OO, with the necessary enlargment items.
Q. By Mr. Adams.—That includes the enlargement and the
?

brick
A.

Yes, sir.

Q. How much a foot
A. Well, at least $2OO, perhaps $230 or $240, depending upon
various conditions which we could not arrive at at this time.
Q. You would say then from $2OO to $250
A.

Yes, sir.

Q. Can the necessary bricks be had ?
A. I understand from Mr. Shanly this morning that he can get
two millions in addition to the present supply, which will arch one
thousand feet, by July.
Q. But are there enough bricks on hand to do what would be
required to be done between now and then ?
A. Well, there are a million on hand, and of course the two million would not be delivered all at once in July; as I understand,
they can all be delivered by July, so that by that time they could
get fresh ones; but they cannot make fresh ones in this climate
until June.

Q.
to

Well, I want to know whether there are enough bricks in hand

get on with it?
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A. There are about a million in stock now, and that would be con
then there is the enlargement to go on with, which is
the great thing required, and that is what has been ordered.
Q. And is it very important that that should go on?
A. True econom}* would require that it should go on together
the cost of the whole work would be less to have it all done at once.
Q. Can the work be accomplished between now and next No-

siderable, and

;

vember

?

A. I think it very doubtful whether the whole amount of work
could be finished in that time. I think, as Mr. Shanly said, it would
be a physical impossibility for him to finish it by September.
Q. It would be of no use to try to use the Tunnel until this work
was done?
A. I think it wtold be merely boys’ work to try to use it before
the arching was done.
Q. Have you noticed any interference, in any way, by Mr. Frost,
or his assistant, to the injury of the contractors?
A. No, sir; I have never heard of anything of the kind
Q. If there is any suggestion which you think now, Mr. Philbrick, you would like to make, please state it to the Committee ?
A. No, sir Ido not remember any other points.
;

Cross-Examined.
Allen.—The
Mr.
way, Mr. Chairman, this matter was left the
other day was such that, as I understood it, so far as the executive
department was concerned, it would be recognized that the work we
are now called upon to do, was not such as was contemplated at the
time the contract was made and I thought the executive department was perfectly content that it should be recognized by the
Committee, and should now be treated as an extra contract. And,
accordingly, Mr. Shanly was asked to make a bid, to say for how
much he would do the work, and in pursuance of that request, and
after conference with Mr. Philbrick, he has taken some steps to ascertain how much he would be willing to do it for. It was recognized,
as I understood it, that it should be treated as extra work, and be paid
for as such. Now, if that is the case, there is no question that we
desire, on behalf of Mr. Shanly, to put to Mr. Philbrick.
There are some matters of opinion which he has expressed here
with which, perhaps, all engineers would not agree, but in the present aspect of the case, if that is the understanding which is to be
carried out, we do not care to go into these matters, because they
are immaterial.
Mr- Train.— Mr. Allen does not state the matter as I believe 1
stated it myself. Those whom I represent do not yield for a mo;
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ment that this work is not required to be done under the contract,
and do not propose ever to release Mr. Shanly from his obligation
under the contract, but they are perfectly willing that Mr. Shanly
should receive such equitable compensation for work which, at the
time the contract was made, was not anticipated, as the legislature

chooses to say is fair and proper. That was all I said the other day,
and all I want to be understood as saying now.
The Chairman. I did not understand that Mr. Allen meant to
say you waived or yielded the claim you originally made here, that
he was compelled do that entire work under this contract; but that
as it was not contemplated in the first place, the executive department was willing that the legislature should do whatever it thought
fit in the way of relief, by making an additional appropriation for
—

him.

Mr. Allen.—I understood that there was an entire assent that
the cost of this additional work should be piaid for, and in that view
Mr. Shanly was seeking to make a bid, and had taken steps to
enable him to do so. I had supposed that on meeting to-day, Mr.
Shanly and Mr. Philbrick would have some further conference, in
order that Mr Shanly might get as definite information as possible
in regard to the work required to be done, in Mr. Philbrick’s opinion,
so as to enable him to make a more intelligent bid.
The Chairman.—I was in hope! when we parted the other day,
that some understanding might be arrived at between the executive
and Mr. Shanly.
Mr. Allen. —I do not desire to be understood, in what I said, as
hinting that the attorney-general conceded his construction of the
contract, that it was not correct; I did not understand him to concede that. But from w’hat took place before the Committee on the
last occasion, and especially from what took place afterwards, I certainly did understand that so far as the executive branch of the
government was concerned, we had come into substantial accord.
The Chairman.—I thought from your proceeding with the investigation, you had failed.
Mr. Train. —Mr Allen perpetually talks about a bid and bids, as
though whatever was to be done by the Shanlys ivas to be under
some new contract or new arrangement. Now, I respectfully submit, that I have said nothing which justifies any such language.
What I said I stand by, and when w e had the conversation in relation to what should be reported by way of compensation, it was not
upon the idea that he was to make a bid or make a new contract,
but that if he was to do the work which in equity he ought to be
paid for, beyond the limits of his contract, the value of that work
should be ascertained, and the Committee should report an appro-

r
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priation to cover it. What I said I have reported here and
will read it.
[Mr. Train read a lengthy extract from his remarks at the previous hearing.] I have only to say that there is
no bidding about it, and I want to have the Committee, if they
arrive at the conclusion that Mr. Shanly is entitled to some compensation, from the best sources of information, to ascertain how
much it will cost Mr. Shanly to do the work for which they think
he should have equitable compensation, and then report an appropriation.

The Chairman.—Now suppose the Committee should come to the
conclusion that he is not bound to do it at all ?
Mr. Train. —Very well, sir, I cannot help that.
The Chairman.—The suggestions I made the other day were with
a view to avoiding any inquiry as to that.
Mr. Train.—-That is what I wanted to accomplish myself.
The Chairman.—T hoped that the counsel, amongst themselves,
and the Shanlys and the executive, would come to such an arrangement that there would be no necessity for any such inquiry as that.
Mr. Train. l don’t know that it may not be accomplished yet;
I have not seen Mr. Allen since the last hearing.
The Chairman.—You will remember also that some suggestions
were made by some of the members of the Committee, and by myself too, as to the way of arriving at it, and, while there was no
agreement, I suggested that so far as I was concerned, and so far
as I knew the views of the Committee, if the executive and Mr.
Shanly could arrange between themselves what sum it would be
right and just and proper for Mr. Shanly to receive, the Committee
would most likely feel bound to follow it, and if they could not so
arrange between themselves, and desired us to go on with this case
and give an opinion upon it, why then we would take it and do the
best we could with it. Now, I did hope no further inquiry would be
necessary, but, of course, you must do whatever you think best.
Mr. Allen.—When we come down to state all our views in detail
we shall undoubtedly meet some little difficulty, but there are two
or three things which may be stated as having been arrived at: the
first is, that the executive department of the government are willing
to pay for this arching outside of the western section as extra work
the second is, that Mr. Shanly is ready to do that work provided a
price can be agreed upon and it remains to be seen whether a price
can be agreed upon between him and them. Now, stating it in that
way, I believe it brings no new element into the controversy, and
that is, I believe, the position it is in at the present moment.
ThefCHAiRMAN. —Is it not better that the Messrs. Shanly and the
executive shall exhaust the means at hand to arrive at a result them—

;

;
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as a matter of controversj ? Putting it
exactly as the attorney-general has put it, it is a fruitless warfare,
even if he should succeed in establishing the proposition he has set
up. Now, it seems to me that the parties themselves who are immediately dealing with this subject ought to exhaust all means of
arriving at a conclusion before they come to us, because they can do
it so much better than we can but if they cannot do it, and it is
left for us, after all, why, of course, we will do the best we can

selves, rather than leave it

7

;

with it.

Mr. Train.—l agree with the Chairman entirely. There is only
thing I desire. Mr. Allen, in his opening statement,—and Mr.
Shanly did the same thing in the course of his statement, —made an
assertion in relation to the engineers which I think entitles them to
be heard in reply, especially Mr. Frost. Mr. Philbrick you have
heard already. So far as these gentlemen are personally involved,
I think it due to them to give them an opportunity7 of correcting
any impression that may have been, either intentionally or otherwise, created adversely to them. I should like Mr. Frost to have an
opportunity of making his own statement in reply to the opening of
Mr. Allen, and to any remarks which fell from Mr. Shanly, affecting
one

him.

Mr. Allen.-—I have no objection at all, but it is not in m3 7 mind
that you have asked Mr. Philbrick about any matters that had been
brought up here by me or Mr. Shanly. I did make an allusion the
first day which did not come from Mr. Shanly. I called attention
to what Mr. Laurie said, but I did not undertake to endorse it; I
merely quoted it.
Mr. Train.—l think brother Allen made a mistake there; Mr.
Laurie undoubtedly did make an attack on Mr. Frost. I had to
read it, too, to justify a letter which Mr. Allen read, —a letter showing that Mr. Shanly was not the first man who had complained of
Mr. Frost before. Now, Mr. Frost was all right, and Mr. Laurie
was all wrong, which was afterwards demonstrated. Mr. Laurie
was discharged, and Mr. Philbrick took his place, and Mr. Frost
has the same feeling in the matter as any gentleman would he
wants to be set right before this Committee, and in the minds of the
public, as well as of the gentlemen who heard the statement made.
The Chairman.—Of course, so far as Mr. Frost is personally
concerned, it is entirety proper that he should he heard, if he desires
to be; but, so far as the case has developed, it does not seem to me
that anything said of Mr. Frost affects, in any way, Mr. Shanty’s
;

claim.

Mr. Train.—l do not think it affects the question at all, except
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in one point of view, namely, that Mr. Shanly claims that he has
been interfered with, to some extent, by the engineers.
Mr. Allen.—What claim is there ? Ido not understand that.
Mr. Train.—That is the general impression he left on my mind,
that he had not got on so advantageously with Mr. Frost as though
he had had some other engineer to deal with.
Mr. Allen. l should like to know if the Committee have the
impression that he made any claim of that sort; my impression was
that anything said of Mr. Frost had been said by me.
The Chairman.-—Well, that is all I remember ; and at the time
the statements were made, they made an impression on my mind—especially’ the note from Mr. Laurie —that Mr. Frost was not managing the thing as he ought. But the case has seemed to take such
a turn since that, that has become so entirely’ immaterial, as to pass
altogether from my mind.
—

Statement

of

Mr. Frost.

Mr. Frost then said I have just one simple statement to make,
and that is in regard to Mr. Laurie. I early’ discovered that he
was acting entirely’ from interested motives. One of his main
points was his attempt to show his devotion to the interests of the
Commonwealth by cutting down the estimates of the contractors,
and by proving that I had been dishonest in allowing the estimates,
at the rates and on the basis which I had fully explained to the
governor and council, acting alone, and under their instructions,
before any’ consulting engineer was employed. He carried on that
warfare for months, talking to the governor and council, without
ever talking or explaining to me. Finally, he made the charge,
before my assistants in the office, that I was suspected in the Commonwealth of corrupt complicity with the contractors. I told him
then, distinctly, that he must put his advice in writing; that I had
adopted my plan of estimates with the advice of the governor and
council, and that I should not fall from it. He then varied his
schemes, after having declined, month by month, when I requested
him, to put on paper these charges. My’ associates, whom I consulted in the matter individually’, the engineers, and the special
members of the council who had taken cognizance of it, knew just
what his claim was. All the time he talked to the council, he never
explained the ground on which he impugned my conduct. When
he was challenged, he brought forward a lot of petty details; and
he brought forward one petty’ fact, out of which he would have
embarrassed, seriously’, the Shanlys, by withdrawing their monthly
allowance. The things he brought forward were, in fact, so small
:
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as to simply concern a matter of interpretation. That is all I have
to say, and all I wished to contradict, at the first opportunity.
Q. By Mr. Train. —Mr. Laurie was discharged afterwards
A. Yes, he was, for that and other matters in which his personal
motives were precisely similar.
Q. He complained of your allowances
A. Yes, the general discussion which continued every month
between us was, as to whether he should cut down Messrs. Shanlys’
estimates, month after month, by several thousands of dollars.
Then, he went on in the same way, as to my interpretation of small
matters. Then he went into the question of lines, in which he certainly thought he could not be detected, and so he went on, month
after month, until the council were very anxious, and so I said to
them that I certainly thought my lines were .correct, and that after
Mr. Laurie had been shown by me that my lines only varied one
quarter of an inch, he was not content, and would not be convinced. Then they came to the conclusion that some other engineer
must be employed, and by that conclusion he was discharged.
Q. And subsequent events demonstrated your position in the
matter ?

A. Yes, sir, my lines were shown to be quite correct.
Q. You have heard Mr. Philbrick’s testimony in regard to the
character of the rock, and as to the influx of water. Do you agree
with him ?

A.

Those are, substantially, my

opinions

The Chairman.—How does the suggestion, I made, gentlemen,
strike you, about leaving this matter open until you have exhausted
your efforts in the direction of arriving at some conclusion which

you can bring to us?
Mr. Allen.— That is the position we
other day after the Committee adjourned.

7

thought it

was

left in the

The Chairman.—Well, what shall we do for you in the future?
Shall we keep this hearing open until you have time to agree
together
Mr. Allen. —Mr. Shanly has not been able to ascertain how
?

much he could get the brick for yet.

He has made some applications to know the price of brick, and I should hope that he and Mr.
Philbrick. on getting together and talking further, could arrive a
little closer at how large an estimate is wanted. After that Mr.
Shanly will ascertain how much he can do the work for; and Mr.
Philbrick can say whether that is a reasonable price for doing it. I
think that is the best course for the matter to take, as it stands
now.

1874.
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Mr. Train. —Well, the Committee might adjourn, and after these
consultations are concluded, if a result is come to, we will communicate with the Chairman.
The Chairman.—Then we will leave it that the Committee shall
be called together whenever a result is reached, and a report
of it ready to be made. I wish you would do so as soon as
you can, for one reason: the Committee will visit the Tunnel,
and if we can know exactly what we have to do about this thing
before we go, we can devote as much examination to it as may
be necessary when there.
Mr. Allen. —Mr. Shanly will be ready, so far as he is concerned,
to arrive at a conclusion in a very few days a week at the outside.
The Chairman.—Very well, then; we will let the matter stand
over and I will call the Committee together whenever a report is
ready to be made to it.
;

Adjourned.

