
SENATE.... No. 170.

Office of Constable o the Commonwealth
Boston, Mass., April 10, 1868.

Hon. George 0. Brastow, President of the Senate.

Sir :—I had the honor to receive the following Order of the
Honorable Senate on the evening of the 7th inst:

Commonwealth op Massachusetts,}
In Senate, April 1, 18G8. )

Ordered, That the Constable of the Commonweahh inform the Senate,
if he has such information from the reports of his deputies, whether
thcic has been any increase in the number of liquor shops in the State
since the fifth day of November last, and if so, to reptrt as to the
increase in each of the several counties. Also the reason why he has
not enforced the laws against liquor shops, they having remained upon
the statutes of the Commonwealth since November o, as they were
previously to that date.

(Signed.) S. N. Gifford, Clerk of the Senate.

In answer to the foregoing Order, I have tho honor to state
that on the 21st of last month I instructed tho several deputies
in charge of the respective counties to return to me, on or
before the first of the present month, the number of places for
tho sale of liquor opened since the sth day of November last.

dommonuicoltl) of flTussiuliusctts.
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1 particularly instructed these officers that I wished to ascer-
tain the increase of liquor shops of all classes within the period
mentioned, with all attainable accuracy.

In reply to these instructions, the following return was made
of the number of such places opened since November 5 in the
several counties, viz,

Suffolk County, 879
Essex County, ........636
Middlesex County, ....... 235
Worcester County, 226
Hampden County, 87
Hampshire County, 31
Franklin County, 41
Berkshire County, ....... 103
Norfolk C0unty,........ 321
Plymouth County, ....... 150
Barnstable County, ....... 8
Bristol County, 162

2,779

Nantucket and Dukes were not returned, but the omission
does not materially vary the general result.

In reply to the second branch of the inquiry comprised in the
Order of the Senate, I have the honor, respectfully, to refer to
the tenth page of my last annual report to His Excellency the
governor, printed by order of the legislature, and to the con-
cluding paragraph of my answer to the Order of the Honorable
Senate, dated March 17, and printed Senate Document No. 117.

The passage in my annual report, which I now refer to, is
as follows, viz.:

“ Since the Cth of November last, and after consultation with several
of the district-attorneys, I have not considered it expedient or practi-
cable to coniinue a regular prosecution of liquor cases. And no seizures
under the prohibitory law have been made s'nce that period. Those
officers who have been retained in service, have devoted most of their
time to general police duties, closing up pending cases, disposing of
seized liquors, &c.

“There is now pending in the various courts of the Commonwealth
some three thousand liquor cases, in most of which pleas of guilty have
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been entered, or verdicts rendered ; in some cases defaults have been
made and the bail sued. Yet I am informed by District-Attorney
Sanger, there is a sufficient number of those cases undisposed of, which
if tried by jury, would occupy the court of Suffolk County alone, some
three or four months ; and in anticipation of some legislative action
which might seriously affect prosecutions under the prohibitory law
I have thought it not prudent to multiply those cases, and in so doing
incur the additional expense necessary, while at the same lime I could
not hope lor a favorable remit in such prosecutions as should bo insti-
tuted subsequent to the late expression of the majority of the people,
adverse to the general features of a prohibitory liquor law. Looking
upon the result of the recent election as an expression on the part of
the people of a desire that (ho legislature should modify the provisions
of the prohibitory law, all the district-attorneys with whom I have
conferred upon this matter, concur in these views, and advise that my
course is entirely judicious, and the only expedient one to follow under
present circumstances.”

In the views expressed in the paragraph above cited, and the
foregoing extract, I am sustained by the several district-attor-
neys, with whom I have conferred upon the subject of continu-
ing the enforcement of the prohibitory law, since the election in
November last. And since the passage of the License Act
through most of its stages in the legislature, I have no reason
to suppose the legislature would have confirmed or approved,
a thorough enforcement of the prohibitory law since the
time named, inasmuch as the enactment of the license bill con-
templates the unconditional repeal of the prohibitory law ; and
as a legal consequence, the three thousand cases prosecuted by
us during the past year, under that statute, and now pending
in the courts, will be annihilated, and the costs thrown upon
the Commonwealth. And it is safe to presume that no now
case would have been excepted from the effect of a general
repeal of the existing statute. In that case this department
would have been charged with disregarding public sentiment
upon this subject, as expressed in the election of a license legis-
lature, and with incurring a large bill of costs, without having
reasonable cause to expect such costs to be paid by the defend-
ants. More than that, I have good reason to believe, if the
constahlery had not relaxed their efforts in this direction, the
grand jurors of most counties would have refused to indict;



district-attorneys in such counties have not thought it their
duty to press such prosecutions as are now pending in their
courts during the past six months. Under this view of the
circumstances and facts surrounding the violators of the pro-
hibitory law, I have not considered it expedient to prosecute,
except in case of gross and actual nuisance.

But even if there had been no halt in the prosecution of the
liquor law, every individual familiar with the criminal courts
understands that the defendants would have had no difficulty in
procuring a continuance of such cases from term to term,
under the suggestion to the court that the present legislature
would relieve them by the enactment of a license law, and a
repeal of the prohibitory statute, and consequently such pros-
ecutions would have become entirely ineffective and void.

But if parties in these cases had failed to secure a contin-
uance of trial or sentence from term to term, as before sug-
gested, and they were pressed to trial, past experience very
plainly shows how easy it is for ingenious counsel to raise friv-
olous exceptions, file fictitious affidavits of illness or remote
absence of alleged material witnesses, and in this way present
to the courts the usual legal reasons for continuing or postpone-
ment. And if prosecuted before a police magistrate, they may
legally claim an appeal as a matter of right. And if a defend-
ant’s counsel is so disposed, the appeal in most counties will
take his client’s case over a space of about six months, without
special efforts. And thus for these reasons also will it be seen
that it would have been quite improbable that such cases could
have been disposed of by the court in time to save them from
the effects of a repeal of the liquor law which is now pending
in the legislature. Whenever the future policy of the Com-
monwealth, in dealing with this subject, is definitely settled by
legislative action, and the courts arc ready to receive our com-

plaints, I trust there will be no occasion for either the one side

or the other to inquire of us why the law is not enforced.

Very respectfully yours,
I have the honor to be,
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EDWARD J. JONES,
Constable of the Commonwealth.


