
SENATE....No. 275.

[The Senate Resolve (No. 213,) in favor of Edmund Bliss, being under
consideration, the senator from Suffolk, Mr. Dean, having given previous
notice of his intention to raise the question for deliberate adjudication, made
the point of order that the Resolve was a “money bill,” and as such could
only originate in the House. The President thereupon (April 29th,) read
the following opinion:—]

The Resolve before the Senate provides “ that there be
allowed and paid out of the treasury of the Commonwealth ” a
certain sum of money to a public officer “ in compensation for
losses sustained by him in consequence of his discharge of
duty.” It presents the direct question whether a grant of
money is within the provision of the Constitution of Massachu-
setts (C/io/». 1, Sect. 111., Art. V11.,') which declares that “all
money bills shall originate in the House of Representatives.”

A preliminary question requires some attention. Is this a
question of order ?

The President of the Senate in 1866,upon a similar question,
distinctly ruled that “ the alleged unconstitutionality of a bill
or of the manner of its introduction, may be a fit ground for
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rejection by the Senate or for thorough investigation by a com-
petent committee, but it is. clearly not within the province of
the president to suppress the bill as if it were against order ”
(Senate Journal 1866, p. 616.) And the special committee of
the Senate, to whom the bill in question was referred, endorsed
the ruling of the Chair, and declared that “ it is not within the
province of the presiding officer in either branch to decide upon
the constitutional question.”-—-1866, Senate Doc. No. 292.

But on the other hand the question was entertained as one
of order by President Upham of the Senate in 1857, (Hale's
Debates, 1857, p. 163,) and was expressly decided to be such
by Speaker Stone in a formal decision in 1866, (Journal of the
House

, p. 437,) and re-affirmed by Speaker Jewell in 1868.
(Journal, p. 386.)

The Chair can entertain no doubt that the latter is the better
opinion. Because the question is one of constitutional right it
does not cease to be one of order. Because it is not a question
merely of order it does not lose its character as such. In the
emphatic language of Mr. Speaker Stone, “ Whether the bill is
before the House in accordance with the Constitution is emi-
nently a question of order which ought to be decided promptly
before the valuable time of the House shall be wasted in a
discussion which will be useless if the constitutional objection
to its origination be well founded. * * * The House is gov-
erned in its proceedings by its own rules and orders, the com-
mon parliamentary law, and by the provisions of the constitution
and laws in whatever respect applicable. Where the para-
mount authority of the constitution has given direction for its
proceedings, it would be a work of supererogation for the House
to repeat the direction by its rules. A proceeding in conflict
with the constitution would be disorderly in the highest degree,
and the obligation to check it is therefore greater than in case
of a violation of a law of inferior authority.”

It is of course not intended to assume to the Chair any right
of decision as to the constitutionality of matters of legislation
in relation to their substance, but where the question relates to

form and manner of proceeding in legislation, or in other words,
is one of order, it is the duty of the Chair to rule upon the
same although it may depend upon the provisions of the con-
stitution for its solution. This proposition does not seem to
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require further argument; but possibly a few illustrations may
place it in a stronger light. The constitution provides that the
Senate shall not adjourn beyond two days at a time, QArt. VI.,
Chap. 1, Part 2d.) Suppose a motion were made to adjourn
for a week, should the Chair put such a motion ? * Art. IX.
provides that not less than 16 members of the Senate shall con-
stitute a quorum ; should the Chair allow the procedure of
business when the fact is disclosed that no quorum is present?
Art. 8, chap. 6, part 2d, provides for the enacting style of all
laws; should not the Chair rule out a bill not having this con-
stitutional form ? Art. 2, chap. 1, part 2d, provides that the
vote upon reconsideration of a vetoed bill shall be taken by
yeas and nays; should the Chair entertain a motion to take the
vote otherwise ? These questions seem to answer themselves
and to carry with them the general proposition above stated.

The Chair must then accept the responsibility of ruling upon
the question of order raised by the senator. His ruling upon
this, however, as upon every other question upon which he is
called to pass, can only stand as the judgment of the Senate
if it conforms thereto. And upon a question of such impor-
tance, involving the construction of our constitution, it is not
only the right but the duty of every senator to arrive at his
own conclusion unbiased by the judgment of the presiding
officer. It will be his duty to aid the Senate in arriving at
their own judgment by such facts and considerations as seem
to him pertinent. An English parliamentarian enumerates
among the qualifications of a Speaker “ a jealous affection
for the privileges of the House.” Whatever may have been
the appropriate feeling for the Speaker of the House of
Commons in the days of struggle between the rising power
of the people and that of the old aristocracy, no presiding
officer of either branch of our own legislature, based as they
now are equally upon popular representation, and with powers
defined by our fundamental law, can properly approach the
consideration of any question touching their relative privileges
or rights with any other than a judicial temperament of mind.

* In 18G7 a motion was made in the House to adjourn over from the Wednesday
before the Annual Fast to the next Monday on the ground that “Fast,” like Sunday,
was dies non. Mr. Speaker Stone, of his own motion apparently, decided this not to be
in order.—See Journal, p. 270.
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We come now to consider the direct question, What inter-
pretation shall the words “ money bills ” receive, as used in
our constitution ?

The original practice in England was “ to raise and appro-
priate money by the same bill,” ( President Upham, Hale's
Debates, 1857, p. 164 ; Speaker Jewell, House Doc. 250, 1868,
p. 7.) Undoubtedly, therefore, as Speaker Jewell has shown
in the opinion last cited, by an elaborate array of authorities,
the term “ money bills ” was applied to bills raising and appro-
priating money. There was no occasion to consider the phrase
disjunctively, as money was never appropriated except in con-
nection with a scheme for raising it. Still further; in the
bitter and protracted contests between the Lords and the
Commons there is no doubt that occasionally in the discussion
some emphasis was placed upon the right of the Commons to
limit the purposes of the grant as well as to originate it. But
no one can doubt, who studies the history of the English
constitution, that the vital question at issue between the two
houses was the right of the Commons, as the immediate repre-
sentatives of the people, to hold the power of taxationfree from
any interference or influence of the Crown. This is the clear
principle to be extracted from either theory stated by Black-
stone. He says;

“The general reason given for this exclusive privilege of the
House of Commons is that the supplies are raised upon the body
of the people, and therefore it is proper that they alone should have
the right of taxing themselves. This reason would be unanswera-
ble if the Commons taxed none but themselves; but it is notorious
that a very large share of property is in the possession of the House
of Lords; that this property is equally taxable and taxed as the
property of the Commons; and therefore the Commons not being
the sole persons taxed, this cannot be the reason of their having
the sole right ofraising and modelling the supply. The true reason
arising from the spirit of our constitution seems to be this: The
Lords being a permanent, hereditary body, created at pleasure by
the King, and supposed more liable to be influenced by the Crown,
and when once influenced to continue so, than the Commons, who
are a temporary, elective body, freely nominated by the it
would therefore be extremely dangerous to give the Lords any
poioer of framing new taxes for the subject; it is sufficient that
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they have a power of rejecting, if they think too lavish or im-
provident in their grants. But so reasonably jealous are the
Commons of this valuable privilege that herein they will not suffer
the other house to exert any power but that of rejecting; they will
not permit the least alteration or amendment to be made by the
Lords to the mode of taxing the people by a money bill; under
which appellation are included all bills by which money is directed
to be raised upon the subject for any purpose or in any shape
whatsoever.”—Blackstone's Com., Vol. 1., p. 169.*

This definition of a money bill given by Blackstone, it will
be observed, embraces only bills for raising, and not bills for
appropriating a revenue. It is not, however, claimed that it
was the intention of Blackstone to exclude the latter, because
no such distinction had then been drawn. But attention is
called to it to show what was the gist or characteristic of a
money bill, and what was the ■principle upon which the privi-
lege was claimed. As confirmatory of this position I may cite
the language of one of the latest and most exhaustive treatises,
Todd’s “ Parliamentary Government in England.” He says;—

“ Strange as it may appear, there has always been a marked
contrast between the jealous susceptibility displayed by the House
of Commons in asserting their exclusive right to grant the supplies
and the indifference with which, until very lately, they have aban-
doned the final appropriation of the supplies when granted to the
unchecked discretion of the executive government.”—Page 534.

It may be added, as illustrative of the same point, that Story
speaks of the clause in the United States constitution which
provides that “ all bills for raising revenue shall originate in
the House of Representatives ” as “ the right to originate what
are technically called money hills, (which) is beyond all ques-
tion borrowed from the British of Commons,” (Story on Cons.,
Vol. 1., § 874.) And Curtis speaks of the same clause as
“ the exclusive power of originating what are sometimes called
money bills,” {Hist. Cons., Vol. 11., p. 214.)

* So also “money bills ” are thus defined in Wharton’s Law Lexicon (London, 1864):
“In parliamentary language an act by which money is directed to be raised from the
subject for any purpose or in any shape soever, either for governmental purposes and
collected from the whole kingdom generally or for the benefit of a particular district
and collected in that district, as parish rates.”
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Such being the origin of the exclusive privilege of the House
of Commons, and the principle upon which it proceeded, it
might well be supposed that when our fathers came to estab-
lish by written constitution a government with a Governor
annually elected by the popular vote, and a Senate and House
of Representatives each also annually elective by the people
and equally independent of the executive, and equally de-
pendent on the people, some modification of the relative powers
of the Senate and House over revenue and appropriation bills,
as compared with that of the Lords and Commons, would
naturally be introduced.* The first draft of a constitution,
however, submitted to the people by the legislature of the
Province in 1778 contained an almost exact reproduction on
this point of the restrictions of the English constitution. This
instrument may be found at the end of the Journal of the Con-
vention of 1779-80. Article XIY. reads as follows:

“The Senate and House of Representatives shall be two sepa-
rate -and distinct bodies, each to appoint its own officers, and settle
its own rules of proceedings; and each shall have an equal right to
originate or reject any bill, resolve or order, or to propose any
amendments to the same, excepting bills and resolves levying or
granting money or other property of the State, which shall origi-
nate in the House of Representatives only, and be concurred or
non-concurred in whole by the Senate.”

This draft of constitution was rejected by the people ; and our
present constitution, formed by a popular convention in 1779-
80, was accepted the same year by the vote of the people.
The corresponding provision in our own constitution is as fol-
lows :

“ All money bills shall originate in the House of Repre-
sentatives ; but the Senate may propose or concur with amend-
ments, as on other bills.”

This, it will be observed, differs from the rejected constitution
essentially. It substitutes for the explicit enumeration of bills
“ levying or granting money or other property,” the phrase,
“ money bills,” and allows the Senate full power of amendment.

No question seems to have arisen between the two houses
upon the construction of the phrase money bills, prior to June,
1783.

* See Appendix A.
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While it is true that most of the Resolves appropriating
money originated in the House, yet this was not a uniform
practice. The first year of the assembling of the Legislature,
the following entry is found in the Journal of the Senate,
under date November 7th, 1780 :

“ Resolve directing the committee on accounts to allow the
accounts of the several Towns for horses supplied the army, agree-
able to a Resolve of the 2Bd June last, and requesting the governoi
and council to issue their warrant upon the same.

“Sent down for concurrence. Came up concurred

November 25th, 1780, a Resolve granting £4O “ to be paid
out of the public treasury” to William Baker for contingent
expenses of the general court, originated in the Senate, and
was concurred in by the House.

June 14th, 1782, a Resolve granting Rebekah Monroe, of
Lexington, “ the monies due upon two depreciation notes which
were her late husband’s,” originated in the Senate and was
concurred in by the House.

July 4th, 1782, occurs the following entry;—

“A Bill entitled An Act to appropriate £40,000 of the conti-
nental tax of £200,000 for obtaining a loan of £20,000, and for the
security and payment of the same. Read the second time and
passed to be engrossed.

“Sent down for concurrence. Came up concurred to be
engrossed.”

The previous record shows that this bill was reported by a
committee of both houses to the Senate, July Bd, 1782, and
thus originated there.

November 7th, 1782, a Resolve originated in the Senate,
“ directing the Treasurer to pay the contents of due bills to the
possessor out of the monies to have been received by the late H.
Y. Gardner, Esq.,” (former treasurer). This is of some
special importance, because from the course taken with the
Resolve, if its introduction were a breach of what is called the
privilege of the House, it would have been likely to have
attracted attention. The endorsements are,—

“ Sent downfor concurrence. Came up concurred with amend-
ments.
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Read and concurred, and the Senate propose further amend'
mcnts.

Came up concurred with further amendment
Read and concurred as taken in a new draft
Sent down for concurrence.
Came up concurred.”

February 7th, 1788, a Resolve was passed allowing to certain
members of a committee compensation for their services, which
was concurred in by the House.

These Resolves are not presented as an exhaustive list of the
bills appropriating money passed in the early years of the leg-
islature, but only such clearly of that nature as the examina-
tion the Chair has given the journals discloses.

But in 1783, occurred the test case. The whole proceedings
are so interesting and instructive that I shall need no apology
for stating them from the journals in exlenso.

June 5“ a Resolve of a grant £3 18s. 6d. to Samuel Hinck-
ley in full for his services in conveying letters from the sheriff of
Hampshire County,” was passed and sent down for concurrence.

(The journal does not show that this Resolve was founded
upon any petition, nor is any such to be found among the origi-
nal papers on file, but it would seem from the entry of the 6th
June, post, that there was a petition.)

The House journal under same date, says :

“ The Hon’l. Mr. Tracy brought down a resolve of Senate granting
£3 18s. 6cl. to Samuel Hinckley in full, for conveying letters from
the sheriffof Hampshire to the general court. Sent down for con-
currence. Read and non-concurred and the account of Mr. Hinck-
ley committed to Messrs. Bacon and others.”

In the afternoon session of same day, appears “ a Resolve allow-
ing to Samuel Hinckley £3 18s. 6d. for services done. Read
and passed. Sent up for concurrence.” It does not appear that
the Senate took action upon this, but the next day, June 6th,
is the following entry in the Senate journal.

“Mr. Bacon came up with a message from the Hon’l. House, to
request that the petition of Samuel Hinckley with the papers ac-
companying, if not passed on by the Senate, may be sent dowrn;
and Eleazer Brooks Esq., went down with the same accordingly.”
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June 9th, “ The House proceeded to consider the resolve on the
account of Samuel Hinckley and concurred therewith as taken into
a new draft. Sent up for concurrence.”

“ The question being put whether it be the opinion of this Senate
that a bill or resolve for granting money out of the public treasury
may originate in the Senate, that clause in the constitution, ‘ All
money bills shall originate in the House of Representatives,’ not-
withstanding,—it passed in the affirmative,—17 out of 20.”

“June 20th, Ordered, That Eleazer Brooks, Stephen Choate and
Samuel Phillips, Esq., be a committee on the part of the Senate to
confer with such committee as the Hon’ble House may appoint
upon the subject of a resolve, passed the Senate the sth inst., allow-
ing to Samuel Hinckley the sum of£3 18s. 6d. in full, for his services
in conveying letters from the sheriff of Hampshire.

“Sent down for concurrence ; came up concurred, and Mr. Sedg-
wick, Mr. Wright and Mr. Poor of Methuen are appointed on the
part of the House.”

This committee reported to the Senate on the 4th of July as
follows :

“Considering the multiplicity and importance of the public busi-
ness now before the general court, necessary to be immediately
attended to, and the near approach of a recess thereof, that during
the remainder of the present session of the general court, all grants
shall originate in the House of Representatives, but that the ques-
tion of privilege and right shall not be considered as affected by this
agreement, but shall be open for
agreement shall be entered on the

future discussion, and that this
journals of both houses.”

This report was amended by
House of Representatives,” and
in this form sent to the House

striking out the words, “ the
inserting “ either house,” and
for concurrence. The House

refused to concur and the legislature adjourned without further
attempt at settlement.

The same general court met again September 24, and on the
9th of October, the House passed a Resolve identical with the
original Senate Resolve, except in immaterial phraseology. The
Senate non-concurred.

Juno 13th, the following entry stands upon the Senate
journal:—
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On the 14th October, the journal of the House says

“The House took into consideration the right of the two branches
of the legislature to originate the grant of monies, and the following
was made a question, viz :

‘ Whether an order for the payment of
any moniesfor services as done agreeably to an establishment by the
general court, can constitutionally originate in the Hon'l. Senate,’

which was voted in the affirmative, 95 members present, 62 yeas.”

October 17th of same month as appears by the House journal
“ Mr. Hale being charged with a message to the Hon’l. Senate

to request them to send down the account of Samuel Hinckley, and
the resolve of the Senate thereon, and the Hon. Mr. Hale having
brought the same down, the House reconsidered their respective
votes of non-concurrence and concurred with the original vote of
the Senate, granting to the accountant £3 18s. 6d.”

Tbe same day the Resolve was endorsed, “Approved, John
Hancock,” and the memorandum on the original in the Secre-
tary’s office is “Warrant drawn 20th Oct.”

Immediately following this settlementof the case of Hinckley,
as appears by the record of the Senate October 21, the House
concurred with a resolve of the Senate of the 19th of June,
granting £2OO to Jonathan Ward “ in full for his faithful ser-
vices.”

And so closed the peaceful war of the Houses—never renewed
so far as the Chair can discover, until a period of over eighty-
four years ; to wit, in April, 1868.

It may be well to add in this connection that in the following
year among the Resolves originating in the Senate, was one
granting to E. Gerry Esq., £449 6s. to “ be paid out of the
treasury ” in full for his services and expenses as a delegate to
Congress, which was concurred in by the House.

The subject disappears from the index of the Senate or the
House for long years with the following declaration of right
recorded in these words upon the Senate journal:—

Commonwealth of Massachusetts, )

In Senate, March 11, 1785. )

Whereas, His Honor the Lieutenant-Governor on the twenty-
second day of February last, in his message to the Hon’ble House
of Representatives, laid before the said House a letter from the
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delegates of this Commonwealth in Congress, whereby information
was received that the said delegates had drawn a bill of exchange
on the Treasurer for two hundred and sixty Mexican dollars, in con-
sequence whereof a resolve hath passed the said House of Repre-
sentatives to request the Governor with the advice of council to
issue his warrant for the payment of the said sum, and directing the
Treasurer to discharge the said draft, which resolve hath this day
been concurred; and whereas, it is the undoubted and acknowledged
privilege of the Senate equally with the House of Representatives to
originate grants of money, by reason whereof the said message
ought to have been directed to both branches of the legislature, and
as the silence of the Senate on this subject might be construed as a
relinquishment of the privilege aforesaid; it is therefore

Declared, That the privilege aforesaid is the undoubted right of
the Senate, and that the proceedings aforesaid ought not to be (nor
shall the same at any future time be) drawn into precedent.

Ordered, That the foregoing declaration be entered on the
journals.

Here then we have a decision characterized by several
circumstances.

Ist. It is a contemporaneous construction of the constitution
largely influenced by prominent members of the convention
which formed it.

2d. It is a decision made upon an actual case by a competent
tribunal called upon to act.

3d. It was agreed to by the branch of the legislature whose
prerogative such decision tended to diminish.

4th. It was acquiesced in and practised upon for a very long
and uninterrupted period of time.

In illustration of the first position it may be stated that upon
the 13th of June, 1788, when the Senate first distinctly asserted
its right to originate a grant of money from the public treasury,
by a vote of 17 to 3, the journal shows that not less than
thirteen members of the Constitutional Convention were actu-
ally present at the time as members of the Senate. When the
Declaration of Rights was passed, apparently with entire unan-
imity, in 1785, the journal shows that ten members of the
Constitutional Convention were present. Among the historic
names of Massachusetts which shine out upon the records of
these days are those of Samuel Adams, Samuel Phillips, John
Lowell and Caleb Strong.
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Samuel Adams was President of the Senate in 1783, and it
is morally certain that no such vote as that of June 13th, upon
a question of constitutional right, could have passed the body
over which he presided, except with his approval. Yet Samuel
Adams was one of the sub-committee of three to whom the draft
of the constitution was submitted in the convention, his col-
leagues being John Adams and James Bowdoin. Probably not
even John Adams himself had a more prominent part in the
formation of our constitution.*

And it may be added that the House of Representatives,
which upon mature consideration agreed to the position taken
by the Senate, embraced among its members such men as
William Phillips, Thomas Dawes, James Sullivan, Tristram
Dalton, Rufus King, Nathan Dane and William Prescott.

The value of such an exposition of the meaning of the consti-
tution not only commends itself to the common judgment of
men, but has received the constant sanction of courts and jurists.
“ Conlemporanea expositio est fortissimo, in lege ” is an old
legal maxim. In the note to Kent’s Corns., Vol. 1, (10th ed.,)
p. 624, it is stated as the result of the cases from the United
States Supreme Court there cited, that “ a contemporary expo-
sition even of the constitution of the United States, practised
and acquiesced in for a period of years, fixes the construction.”
With marked applicability to the present case the Supreme
Court say:—

“ Great deference has been paid in all cases to the action of the
executive department, when its officers have been called upon,
under the responsibilities of theirofficial oaths, to inaugurate a new
system and when, it is to be presumed, they have carefully and
conscientiously weighed all considerations, and endeavored to keep
within the letter and the spirit of the constitution.”—2l Hoicard, 66.

Still more pertinently says Judge Story :

“And, after all, the most unexceptionable source of collateral
interpretation is from the practical exposition of the government
itself in its various departments upon particular questions discussed
and settled upon their single merits. These approach the nearest

* See Life of Samuel Adams, Vol. 3, p. 80, et seq.
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in their own nature to judicial expositions, and have the same gen-
eral recommendation that belongs to the latter. They are decided
upon solemn argument, pro re natd upon a doubt raised, upon a lis
mota, upon a deep sense of their importance and difficulty, in the
face of the nation, with a view to present action, in the midst of
jealous interests, and by men capable of urging or repelling the
grounds of argument from their exquisite genius, their comprehen-
sive learning or their deep meditation upon the absorbing topic.
How light, compared with these means of instruction, are the
private lucubrations of the closet, or the retired speculations of
ingenious minds, intent on theory or general views, and unused to
encounter a practical difficulty at every step.”—/Story on Constitu-
tion,, Vol. 1, § 408.

In this connection we may also cite the language of Chief
Justice Parker, of our own State, in the case of the Portland
Bank vs. Apthorp :

“But in questions touching the powers of government under a
written constitution, not affecting the essential rights of the citizen,
the practice and usage of successive legislatures from the time the
government began, when its powers as well as the rights of the sub-
ject were well understood., and when there was a general disposition
to keep all the departments within their prescribed sphere, down to
the present time, may furnish strong grounds for explanation of
parts which are obscure or not perfectly explicit.”—l2 Mass. 257.

417 ; 2 Pick. 557See also 5 Mass. 534; 6 Mas.

Another reason may be added for giving effect to a long-con-
tinued practical interpretation of the constitution, and that is
that such interpretation prevents any declaratory amendment
thereof by superseding the necessity therefor, and must be con-
sidered as accepted by common consent. In neither of the
Constitutional Conventions of 1820 or 1853 was this clause of
the constitution the subject of any debate or remark whatever,
so far as the Chair can ascertain, except that in the latter an
order of inquiry was adopted as to the expediency “ of so alter-
ing or amending the constitution as to provide that all bills and
resolves authorizing the expenditure of money, or the payment
of money from the treasury of the Commonwealth shall origi-
nate in the House of Representatives.” The committee to
whom this was referred, through their chairman, the Hon.
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Charles Allen, reported that “ it is inexpedient to act thereon,”
( Convention Doc., No. 21,) which seems to have been adopted
without discussion or division.

The Chair knows of no interruption or denial of the right of
the Senate to originate bills granting money until the session of
1868. In the year 1857, upon a suggestion made in the Senate
as to the desirableness of a ruling upon the point, President
Upham delivered an opinion on the question, What are money
bills ? which may be found in Hale’s Debates, 1857, p. 163.
This opinion is closely criticized in the opinion of Speaker
Jewell; but whether the historical statements are precisely
accurate, or the reasoning entirely satisfactory, the Chair
entirely concurs with the clear statement of President Upham,
that “ in abstaining from originating bills raising- money, the
Senate fully meets the constitutional provision on this subject,
and is bound to maintain and preserve its rights, as a co-ordinate
and equal branch of the legislature, to share with the other
branch in originating all other kinds of bills whatever, particu-
larly that large class of bills in the educational, reformatory
and philanthopic policy of the State, which require more ox-
less appropriations of money.”

The next reference to the subject of Money Bills which the
Chair finds, occurs in the year 1866. In the Senate of that
year, the question was raised whether a bill “ relating to the
assessment of taxes upon shares in foreign corporations,”
(Senate Doc., 251,) was a Money Bill; and the question hav-
ing been referred to a special committee, they reported that it
was a bill affecting the raising of revenue, and therefore a
Money Bill. (Senate Doc., 292.)

The Chair is inclined to the opinion that this is the correct
doctrine ; but the Senate, by vex-y close and varying votes, first
amended the report by declaring that the bill in question was
“not a bill for the raising of x-evenue,” and finally x-ejected the
report as amended. (See Report of Proceedings, “ Daily
Advertiser May 16.) The bill passed the Senate, but was
i-ejected by the House. It may be proper enough to add, that
the action of the Senate on this bill may find some support in
the fact as stated by Judge Story in his Commentaries, vol. 1,
§ 880, that, in the practical construction of the exclusive power
to originate bills for i-aising i-evenue, “ it has been confined to
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bills to levy taxes, in the strict sense of the words.” The only
importance, however, which the matter has in the present con-
nection is, that the able committee of the Senate who declined
to extend its power to a doubtful case, re-affirmed in their
report the position that “ money bills within the meaning of
the constitution, are bills for raising revenue.”

In the House, the same year, decisions were made upon cer-
tain bills in the nature of loan bills, to which attention will here-
after be more critically called.

But the Chair may safely say, that he has found no instance
of a denial of the right of the Senate to originate bills granting
money from 1783 to 1868. To illustrate how far the general
course of legislation had conformed to the early decision, the
Chair appends a list of the Acts and Resolves granting money
from the public treasury which originated in the Senate and
became laws in the years 1863 and 1864. These years were
selected for careful examination from accidental reasons. Espe-
cial attention is called to the “ Act making appropriations from
the moiety of the income of the school fund applicable to educa-
tional purposes,” 1863, chapter 13, which appropriates over
$40,000 ; to chapter 58, which authorizes the payment of an un-
limited amount of money out of the State treasury to volunteer
soldiers upon assignment of their pay claims upon the United
States; and to chapter 254 of the same year, and the Acts in
addition thereto of 1864, known as the Bounty Acts, under
which millions have been drawn from the State treasury. (The
language is explicit, “ the governor shall offer and pay.”) Also,
among the Acts of 1864, chapter 240, which provides that the
governor shall receive out of the treasury “ a salary of $5,000.”
Also among the Resolves of that year, directly granting money,
chapter 56, which not only appropriates $16,000 to the Asylum
for the Blind, but provides that this sum shall be annually paid
until otherwise ordered, and chapter 78 providing for certain
payments from the Coast Defence fund, which amounted by
statement of the Auditor to $28,561.48. Without pursuing
this examination in further detail, I will simply add what has
been casually brought to my notice, that the original State aid
Act, 1866, chapter 172, and under which over two millions of
dollars was drawn from the treasury, originated in the Senate.
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The argument from usage seems to be complete.* If it be still
asked, why then have not the general appropriation bills, so
called, originated in the Senate equally with the House, it is a
sufficient reply that in the Congress of the United States, where
by the explicit provision of the constitution, all bills but bills
for raising revenue may originate in the Senate, it has not been
the general usage for appropriation bills to originate in that
branch.

It has sometimes been suggested that the Acts and Resolves
originating in the Senate, of which specimens have been given,
do not in fact appropriate any money, but only “ acknowledge
obligations,” and that no claimant can receive any money with-
out a provision in some appropriation bill technically so called.
So far as the bill under consideration is concerned, it is imma-
terial what view is taken of this position, but the Chair is clearly
of opinion that this view is unsound. General appropriation
bills were a novelty in legislation, introduced by statutes 1858,
chapter 1, entitled, “ An Act to establish a better system for
the administration of the finances of the Commonwealth,” re-
enacted General Statutes chapter 15, section 80 ; which pro-
vides that “ no money shall be paid from the treasury, but upon
the warrant of the governor drawn in accordance with an ap-
propriation in some act or resolve passed within the same polit-
ical year, except for payments required on account of the prin-
cipal or interest of a public debt or for the salaries of the judges
of the supreme judicial court and of the governor, as established
by standing laws.” Before that time payments were made from
the treasury by virtue of Acts and Resolves passed at different
periods, stretching back to the previous century. But it will
be seen that the statute (which indeed could have no force to
restrain the effect of the statute of a subsequent year,) only
requires that the appropriation of money should be “ in some
act or resolve ”of the current year. Indeed upon examination
of the list of Acts and Resolves appended hereto, before referred
to, it will be found that many of them in express terms order
payment from the public treasury. The general phraseology is,
“ there shall be allowed and paid out of the treasury,”—cer-

* It may be added that so Avell established is the American restricted application
of the phrase “ money bill ” that Worcester (Webster does not contain the word) in his
large Dictionary definesit thus, “ a bill for raising revenue.”
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tainly no better authority than this can exist for the payment of
money.

The rules of the two branches of the legislature are framed
in accordance with this long continued and well understood
practice. Tax bills are originated only by the Committee on
Finance, which is exclusively a committee of the House, but
bills and resolves appropriating money originate from Commit-
tees on Claims, Charitable Institutions, Hoosac Tunnel, Agri-
culture, Education, Prisons, State House and various special
committees. Now these are all joint committees, and by express
rule may “ report by bill or otherwise to either house, at their
discretion.”—Joint Rule, 3.

The Chair ought not to close this discussion without some
notice of the only adverse decision upon this question since the
case of Hinckley. Reference is made to the opinion of Speaker
Jewell before alluded to. (House Doc., 1868, No. 250.) This
opinion, able and exhaustive as it is in its examination and elu-
cidation of the extent of the prerogative of the English House
of Commons in reference to the grant of public moneys, seems
to the Chair to end where the important inquiry begins. It
ignores tbe contemporaneous construction of the constitution of
Massachusetts and the historical precedents to which we have
referred and which seem to the Chair controlling.

A suggestion is therein thrown out that “ Cushing, made our
standard of parliamentary authority, says, section 2,304: the
term money bills as used in the constitution of New Hampshire
and Massachusetts is broad enough to include both the raising
and appropriation of money.” But this is a mere casual remark
without any citation of authority, and cannot certainly as an
expression of opinion upon the construction of our constitution
be considered as one of “ the principles of parliamentary law,
set forth in Cushing’s larger work,” which alone we have
adopted (Rule 40,) nor, indeed, of any weight in opposition to
the decisions cited upon a question of constitutional right.

The only authority in the whole course of our legislation to
which the opinion of the Speaker alludes as sustaining the inter-
pretation claimed of money bills is the decision of Speaker Stone
in 1866 upon a bill in aid of the European and North American
Railway, (House Journal, p. 391.) The Chair finds a similar
decision of the same year (not cited by Speaker Jewell,) upon
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a bill “ providing for the more speedy completion of the Troy
and Greenfield Railroad and Hoosac Tunnel,” (Journal

,
p. 346.)

These bills may be found printed in Senate Document 1866,
Nos. 256 and 208. Both of these bills not merely grant money
from the treasury, but provide for the raising of money by
loans. The last clause of the fifth section of the bill in aid of
the European and North American Railway provides in a cer-
tain contingency for “ the issue of 5 per cent, bonds or scrip of
the Commonwealth,” and the Hoosac Tunnel Act provides for
the raising of $900,000 in aid of the enterprise, “in the manner
provided in chapter 214 of the acts of the year 1868,” which is
by the “ issue of scrip or certificates of debt.” Now although
some of the heavy Loan Acts, so called, in aid of railroads did in
point of fact originate in the Senate without objection, (see for
instances the bills to aid the Norwich and Worcester Railroad
and to aid the Eastern Railroad—lB37,) yet a bill to raise
money by a loan comes dangerously near a bill to raise a reve-
nue, and is at any rate entirely a different bill from one to pay
money out of the treasury, which has already been drawn from
the people. The ruling of Speaker Stone has therefore no bear-
ing upon the question at issue and clearly was not intended to
have. The only other ruling of Speaker Stone upon the subject
of money bills was the one heretofore cited for another purpose,
(1866, Journal, p. 436.) This was made after the other rulings
of that year and upon the bill heretofore alluded to, “ relating
to the assessment of taxes upon shares of foreign corporations,”
(Senate Doc., 292,) upon which he uses this carefully guarded
language :

“Whatever else the provision of the constitution as to money
bills may include, in the opinion of the Chair there can be no doubt
that a bill to provide for the assessment of a tax to raise money toax to raise money

put in the public treasury is a ‘ money bill ’ within the plain lan
guage and intent of the constitution. This bill which comes fron
the Senate provides for such taxation of a certain description o
property.”

The Chair has therefore no hesitation in saying that against
the solemn decision of the two Houses in 1783, and the un-
broken precedents of over eighty years, he finds no adverse
authority except the ruling of Mr. Speaker Jewell at the last
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session. In this ruling the Senate never acquiesced, and the
subject-matter having been referred to a special committee of
the Senate, they re-affirmed the right of this branch “ to origi-
nate and pass a resolve appropriating money,” (1868, Senate
Doc., No. 295;) which report appears to have been accepted
without a division.

Upon this recent decision of the Senate the Chair might have
rested his ruling. But it has seemed to the Chair becoming to
the importance of the question that the principles and prece-
dents should be stated at length which seem in his judgment
to sustain the ruling. At the risk of wearying the Senate
the Chair has given the result of its research.

As the question involves the constitutional rights and privi-
leges of our own branch of the legislature, the Senate are of
necessity compelled to be judges in their own case. This con-
sideration should undoubtedly lead every senator to give the
subject his careful and candid attention, and if the resume of
legislative history leaves upon the mind of any senator the
slightest doubt the Chair trusts the most ample time may be
afforded for deliberation before reaching the final result.

It only remains for the Chair to overrule the point of order
taken and to decide that the Resolve in question may consti-
tutionally originate in the Senate.
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[A.]
Pag

The historical origin of our two branches of the legislature
tends further to illustrate the fallacy of any attempt to make
their general relations analogous to those of the English
House of Lords and Commons.

Under the first charter of the Massachusetts colony, the
government was placed in the hands of a governor, deputy
governor and eighteen assistants, annually to be elected by the
freemen. After a few years, each town was empowered to
send a certain number of deputies, who sat with the assistants,
or magistrates, as they were commonly called, forming but one
assembly. In 1643 occurred a case, trivial in itself, but excit-
ing much passion, and which led to the settlement of a contro-
versy which had existed for some years, in reference to what
was called the “ negative power ”of the magistrates. (The
reader will find a detailed and interesting account of the case
in Palfrey’s History of New England, Yol. 1., p. 617 et seq.)
Previous to this, the magistrates had generally maintained a
power of negativing the voice of the deputies, although sitting
with them for deliberation. At the next meeting of the Gen-
eral Court in 1644, the matter was settled by the following
vote:—

APPENDIX.

“Forasmuch as, after long experience, we find divers iuconven-
iences in the manner of our proceeding in courts by magistrates
and deputies sitting together, and accounting it wisdom to follow
the laudable practice of other states who have laid groundworks
for government and order in the issuing ofbusiness of greatest and
highest consequence,'—
“It is therefore, ordered, first, that the magistrates may sit and

act business by themselves, by drawing up bills and orders which
they shall see good in their wisdom, which having agreed upon,
they may present them to the deputies to be considered of, lioav
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good and wholesome such orders are for the country, and accord-
ingly to give their assent or dissent; the deputies in like manner

sitting apart by themselves, and consenting about such orders and
laws as they, in their discretion and experience, shall find meet for
common good, which, agreed upon by them, they may present to
the magistrates, who, according to their wisdom having seriously
considered of them may consent unto them or disallow them ; and,
when any orders have passed the approbation of both magistrates
and deputies, then such orders to bo engrossed, and in the last day
of the court to be read deliberately, and full assent to be given;
provided, also, that all matters of judicature which this court shall
take cognizance of shall be issued in like manner.”—Mass. Col.
Jlec., 11, 58, 59.

Of this division of the legislature into two co-ordinate
branches, of equal authority, Palfrey speaks as “ the adoption
of that security of constitutional governments which, late in the
following century, was to be maintained by John Adams
against the argument of Turgot and the judgment of Frank-
lin, and which now makes a part of the organic law of each
one of the United States of America, as well as of the Federal
Government that unites them.”
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of Acts and Resolves appropriating 3loney, originating in the
Senate during the years 1863 and 1864.

R'lSt

1863.—Acts
13. An Act making appropriations from the moiety of the school

fund applicable to educational purpose
An Act to provide for the prompt payment of volunteers and to58.

encourage allotments.
An Act to provide for the payment ofbounties to volunteers and254

for other purposes.

Resolve

Resolve in relation to the State Almshouse at MonsonChap 8,

Resolve in favor of the State Normal School at Westfield23
Resolve in relation to the State Prison.36.
Resolve in favor of Increase N. Emerton47.
Resolve in favor of William H. Luce and anothe
Resolve in favor of Samuel J. Fletcher.
Resolve in favor of Caroline E. Hastings.
Resolve in favor of the selectmen of Plympton.

49,

51
62,
63.

Resolve to provide for preparing and publishing Catalogues of the
Museum of Comparative Zoology.

64.

Resolve in favor of J. Henry Jenninc67.
Resolve in favor of William DaleyGB.
Resolve in favor of James Hayes.77.
Resolve in relation to expenses of the Committee on Public

Charitable Institutions.
83.

Resolve to provide additional Compensation to the Chaplain and
Employees of the Legislature.

86.

101. Resolve fixing the Compensation of Members of the Legislature,
(extra session.)

105. Resolve in favor of the widow of Caleb W. Sayles.

4.—Acts

Chap, 48. An Act in addition to an Act to provide for the Payment of
Bounties to Volunteers and for other purposes.

05. An Act to extend the provisions of an Act to provide for the
Payment of Bounties to Volunteers and for other purposes.

§4. An Act in further addition to above.
130. An Act to further extend the provisions of an Act to provide for

the Payment of Bounties, &o.
An Act in relation to bounties to Persons Enlisting in the Naval

Service.
211.

Chap.
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An Act to establish the Salary of the Governor of the Common-
wealth.

An Act to establish the Salary of the Justice of the Police Court25(3.

of the City of Chelsea
An Act in further addition to an Act to provide for the Payment292

of Bounties to Volunteer

Resoi.vi

Chap. 240,

Resolve in favor of William K. Black and anotherChap
Resolve in favor of the Messenger of the Governor and Council.17,

Resolve in favor of State Almshouse at Tewksbury

Resolve in favor of certain Officers and Soldiers of the Volun-
teer Militia.

24.

Resolve in favor of the City of Now Bedford.
Resolve in favor of the family of Charles Allen, deceasedso

Resolve in favor of the City of Boston.40,

Resolve in favor of the State Lunatic Hospital at Worcester.11
Resolve in favor of Margaret Lindberg,47
Resolve to provide additional Compensation to Watchmen of the

State House and to the Assistant-Messenger to the Governor
and Council.

49

Resolve in favor of the Institution for the Blind.
Resolve in favor of Margaret Hubbard6;

Resolve in favor of Charles Cassilye;

Resolve to provide for replacing worn-out flag;68,

Resolve in favor of Charles T. Garret'O.

Resolve in favor of Moses S. Herrick
Resolve in favor of John Hector.76
Resolve in relation to Coast Defence;
Resolve providing for Insane Persons at Tewksbury80.

Resolve in favor of Messenger to the Secretary of the Common-
wealth.

98

Resolve in favor of Roxbury Reserve Guard10i
Resolve in favor of Roxbury Horse Guards.107
Resolve in favor of Washington Home Guard108.




