
SENATE No. 324.

Attorney General’s Office
Boston, 30 Court St., May 7, 1869. J

To the Honorable the President of the Senate.

Sir:—ln compliance with an Order of the Senate, adopted
on the sth instant, I submit herewith a copy of the proceedings
in the Supreme Judicial Court in the matter of Thomas Drew,
petitioner for a writ of habeas corpus. I also enclose copies of
the arguments submitted to the court for the petitioner and the
respondent, and of the “ Boston Daily Advertiser’s ” phono-
graphic report of the opinion delivered orally by Mr. Justice
Gray.

I have the honor to be,
Very respectfully,

Your obedient servant,

CHARLES ALLEN.

€ommonu)caltlj of illassacljusctts.
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(I’omtnDuu‘cnltU of Pa^achtCftts 1.

To the Hon. Horace Gray, Jun., one of the Justices of the Supreme Judicial
Court nmo in session at Boston, within andfor the County of Suffolk:

Complains Thomas Drew of Newton in the County of Middle-
sex, that on the seventeenth day of April now last past, he was, hy
John Morissey, Esquire, Sergeant-at-Arms of the General Court,
unlawfully imprisoned in the State’s jail in the County of Suifolk,
in which jail he has ever since been and still is unjustly and unlaw-
fully restrained of his liberty. He annexes to this complaint a copy
of the warrant, by virtue of which, as he is informed and believes,
he was and is so imprisoned and restrained, and according to his
knowledge and belief the pretense of such imprisonment and re-
straint is in said copy set out.

Whereupon he respectfully ask
may without delay be awarded an
established and used in this State,
court, to the end that he may be
and restored to his liberty.

s that a writ of habeas corpus
i issued, in the form heretofore
returnable forthwith before said
discharged of his imprisonment

Then the above-named Thomas
let forth in the foregoing complaint

Suffolk, ss., May 3d, 1869,
Drew made oath that the facts
by him subscribed are true.

Augustine Jone
Justice of the Peace.

Before me,

THOMAS DREW.
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[l.s.

To John Moeisset, Esquire, Sergeant-at-Arms, Greetin

Whereas, The Senate of the Commonwealth of Massachusetts,
on the fifteenth day of April, current, did authorize and require the
President thereof to issue his warrant to you, commanding you to
arrest Thomas Drew, wherever found, and to have his body at the
bar of the Senate forthwith, to answer as for a contempt in refusing
to be sworn and testify before a Joint Special Committee of the
Senate and House of Representatives of the Commonwealth of
Massachusetts, having authority to require his testimony; and
whereas, on the sixteenth day of said April, the Sergeant-at-Arms
having arrested the said Drew, the Senate did further order that
the said Drew be arraigned at the bar of the Senate, and certain in-
terrogatories were thereupon, by order of the Senate, propounded
to the said Drew, relating to the subject-matter of said contempt,
and on the answers to the same being received, the said Drew was
remanded to your custody until this day for further proceedings,
and being again brought to the bar of the Senate, and certain other
and additional interrogatories having been, by order of the Senate,
propounded to said Drew, and his answers thereto taken, the fol-
lowing Order was therefore passed by the Senate, to wit:—

Whereas Thomas Drew, having been duly summoned to testify
as a witness before the Joint Special Committee of the legislature,
unreasonably and unlawfully refused to be sworn as a witness, and
did state in connection with said refusal that he had no conscien-
tious scruples against taking an oath; and whereas said Thomas
Drew, having been brought to the bar of the Senate, pursuant to
the Order of this Senate; and whereas an Order was then adopted
requiring the President of the Senate to propound the following
questions, to wit:—

What excuse have you for refusing to be sworn when requsted
and ordered so to be by the Joint Special Committee of the legis-
lature ?

Are you now ready to be sworn ?

Authority of the Senate of Massachusetts.

tfontmotuvcMth of pastfKluwttSk
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Are you now ready to appear before the Joint Special Committee
and testify under oath

day of April, by order of the
the following questions to said

And whereas, this seventeenth
Senate, the President propounded
Drew, to wit:—

worn as a witness by and beforeAre you ready and willing to be
the Joint Special Committee appointed by this Senate and the
House of Representatives of Massachusetts, to inquire if any rail-
road company, chartered by and receiving aid from the Common-
wealth, has paid large sums of money to aid legislation in their
behalf, or suppress legislation adverse to their corporate interests ?

Are you willing to testify before said Committee, when legally
brought before them, upon any and all matters properly embraced
within the Order of the two Houses as aforesaid, so far as the same
may be required of you, within the rules of law applicable to such
examinations ?

And whereas the said Drew, in contempt of the authority of the
Senate, did give unsatisfactory answers to the questions propounded,

worn: it isand did persist in his refusal to be

w be committed to the custody
him confined in the jail of the

Ordered, That said Thomas Dn
of the Sergeant-at-Arms, to be by
county of Suffolk for the space o
further order of Senate, unless he
ness to appear and purge himself

twenty-five days, or until the
shall sooner signify his willing-
of his contempt, and be sworn

and testify before the Joint Special Committee and this Senate, and
satisfactorily answer the questions propounded to him by the said
Joint Special Committee and this Senate; and the President of the
Senate is hereby authorized by his warrant to commit said Thomas
Drew to the custody of the Sergeant-at-Arms, to be imprisoned in
the common jail of the county of Suffolk.

Ordered, That whenever the said Thomas Drew, while in custody
under the foregoing Order, shall inform the Sergeant-at-Arms that
he is willing to testify under oath before the said Joint Special
Committee and this Senate, it shall be the duty of the Sergeant-at-
Arms immediately to take said Drew before the Senate, and to hold
him subject to its order.

All of which appears of record in the journal of the Senate now
in session.

These therefore are to require you the said John Morissey, Ser-
;eant-at-Arms, to commit the said Thomas Drew to the common
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jail of the county of Suffolk, to be there imprisoned for the term of
twenty-five days, unless he shall be sooner discharged by the Senate
in accordance with the terms of the Order herein before recited.

And the Constable of the Commonwealth, his deputies, all sher-
iffs and their deputies and all constables or other officers charged
with the service or execution of criminal process, are hereby re-
quired to bo aiding and assisting you in the execution thereof.
And the keeper of said jail is likewise required to receive said
Thomas Drew, and him safely keep as aforesaid, for all which this
shall be a sufficient warrant.

Hereof fail not, and make due return of your doin
By order of the Senate.

Given under my hand and the seal of the Senate this seven-
teenth day of April, in the year one thousand eight hundred
and sixty-nine.

ROB’T C. PITMAN
President of the Senate.

Attest: S. N. Gifford, Clerk of the Senate.

Ist Senate, Monday, April 19, 1869.
The President announced that the warrant issued in accordance

with the Order of the Senate on the seventeenth instant, for the
commitment of Thomas Drew as f
by the Sergeant-at-Arms, with the
to wit:—

)r a contempt, had been returned
following endorsement thereon,

Suffolk,
Boston, April 17, 1869.

In obedience to the within Or I have committed the withinIt
named Thomas Drew to the jail within named, by delivering said
Drew to the keeper thereof, at said jail, with an attested copy of
the within Order, and this my return endorsed thereon.

Johx Moeissey, Sergeant-at-Arms,

Senate, April 28, 1869.
A true copy of the record.

S. N. Gifford, Clerk of the Senate.
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(fcmmonutaUh of Pa-SGtclaortt.s.

Suffolk, se

To the Keeper of our Jail at Boston, in the County of Suffolk,
Greeting :

We command you that the body of Thomas Drew, of Newton,
in the County of Middlesex, in our prison, under your custody, as
it is said, together with the day and cause ofhis taldng and detain-
ing, by whatsoever name the said Thomas Drew shall be called ox-
charged, Iyou have before our Justices of our Supreme Judicial
Court, holden at Boston, within and for the County of Suffolk, im-
mediately after the receipt of this writ, to do and receive what our
said Justices shall then and there consider concerning him in this
behalf; and have you there this writ.

Witness, Reuben A. Chapman, Esq., at Boston, this third day
of May, in the year of our Lord one thousand eight hundred and
sixty-nine.

GEO. C. WILDE, Clerk.

Boston, May 4, 1869.
In obedience to the command of thewithin writ, I have the body

of Thomas Drew now before the Court, and herewith annex an
attested copy of the order of the Senate of Massachusetts with
return thereon endorsed, by virtue of which said Drew is held in
custody in jail in said county.

John M. Clank, Sheriff,
Keeper of the Jail in Suffolk.
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[L.S.]

To John Moeissby, Esquire, Sergeant-at-Arms, Greetin

Whereas, The Senate of the Commonwealth of Massachusetts,
on the fifteen day of April, current, did authorize and require the
President thereof to issue his warrant to you, commanding you to
arrest Thomas Drew, wherever found, and to have his body at the
bar of the Senate forthwith, to answer as for a contempt in refus-
ing to be sworn and testify before a Joint Special Committee of the
Senate and House of Representatives of the Commonwealth of
Massachusetts, haying authority to require his testimony; and
whereas, on the sixteenth dayofsaid April, the Sergeant-at-Arms hav-
ing arrested the said Drew, the Senate did further order that the said
Drew be arraigned at the bar of the Senate, and certain interroga-
tories were thereupon, by order of the Senate, propounded to the
said Drew, relating to the subject-matter of said contempt, and on
the answers to the same being received, the said Drew was remanded
to your custody until this day for further proceedings, and being
again brought to the bar of the Senate, and certain other and ad-
ditional interrogatories having been, by order of the Senate, pro-
pounded to said Drew, and his answers thereto taken, the following
Order was thereupon passed by the Senate, to wit:—

That whereas Thomas Drew, having been duly summoned to
testify as a witness before the Joint Special Committee of the leg-
islature, unreasonably and unlawfully refused to be sworn as a wit-
ness, and did state in connection with said refusal that he had no
conscientious scruples against taking an oath; and whereas said
Thomas Drew, having been brought to the bar of the Senate, pur-
suant to the order of this Senate; and whereas an Order was then
adopted requiring the President of the Senate to propound the fol-
lowing questions, to wit:—

Authority of the Senate of Massachusetts.

Commonutulth of pa.s.saduGdt'j.

What excuse have you for refusing to be sworn when requested
and ordered so to be by the Joint Special Committee of the Legis-
lature ?
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Are you ready now to be sworn ?

Are you now ready to appear before tlie Joint Special Committee
and testify under oatb ?

And whereas, on this seventeenth day of April, by order of the
Senate, the President propounded the following questions to said
Drew, to wit:—

Are you ready and willing to be sworn as a witness by and before
the Joint Special Committee appointed by this Senate and the
House of Representatives of Massachusetts, to inquire if any rail-
road company, chartered by and receiving aid from this Common-
wealth, has paid large sums of money to aid legislation in their be-
half, or suppress legislation adverse to their corporate interests ?

Are you willing to testify before said Committee, when legally
brought before them, upon any and all matters properly embraced
within the Order of the two Houses as aforesaid, so far as the same
may be required of you, within the rules of law applicable to such
examinations ?

And Avhereas the said Drew, in contempt of the authority of the
Senate, did give unsatisfactory answers to the questions propounded,
and did persist in his refusal to be sworn; it is

Ordered, That said Thomas Drew be committed to the custody
of the Sergeant-at-Arms, to be by him confined in the jail of the
county of Suffolk for the space of twenty-five days, or until the
further order of the Senate, unless he shall sooner signify his ■wil-
lingness to appear and purge himself of his contempt, and be sworn
and testify before the Joint Special Committee and this Senate, and
satisfactorily answer the questions propounded to him by the said
Joint Special Committee and this Senate; and the President of the
Senate is hereby authorized by his warrant to commit said Thomas
Drew to the custody of the Sergeant-at-Arms, to bo imprisoned in
the common jail of the county of Suffolk.

Ordered, That whenever the said Thomas Drew, while in custody
under the foregoing Order, shall inform the Sergeant-at-Arms that
he is willing to testify under oath before the said Joint Special
Committee and this Senate, it shall be the duty of the Sergeant-at-
Arms immediately to take said Drew before the Senate, and hold
him subject to its order.

All of -which appears of record in the journal of the Senate now
in session.



91869.] SENATE—No. 324.

These therefore are to require you the said John Morissey, Ser-
geant-at-Arms, to commit the said Thomas Drew to the common
jail of the County of Suffolk, to be there imprisoned for the term
of twenty-five days, unless he shall be sooner discharged by the
Senate in accordance with the terms of the Order herein before
recited.

And the Constable of the Commonwealth, his deputies, all sheriffs
and their deputies, and all constables or other officers charged with
the service or execution of criminal process, are hereby required to
be aiding and assisting you in the execution thereof. And the
keeper ofsaid jail is likewise required to receive said Thomas Drew,
and him safely keep as aforesaid, for all which this shall be a suf-
ficient warrant.

Hereof fail not, and make due return of your doings
By order of the Senate.

Given under my hand and the Seal of the Senate this seven-
teenth day of April, in the year one thousand eight hun-
dred and sixty-nine.

ROB’T C. PITMAN,
President of the Senate.

S. N. Gifford, Clerk of the Senate.Attest

A true copy. Attest:
Jornsr Morissey, Sergeant-at-Arms.

Suffolk,
Boston, April 17, 1869.

In obedience to the within Order I have committed the within
named Thomas Drew to the jail within named, by delivering said
Drew to the keeper thereof, at said jail, with an attested copy of
the within Order, and this my return endorsed thereon.

John Morissey, Sergeant-at-Arms.

A true copy of order and return
John M. Clark, Sheriff.

COMMONWEALTH OF MASSACHUSETTS

Suffolk, ss. Supreme Judicial Court, April Term, 1869
I, Geo. C. Wilde, Clerk of the Supreme Judicial Court in and for

said County of Suffolk, hereby certify that the foregoing are true
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and that on the hearing of the case at said term said
Drew was remanded to the custody of the jailer of said

copies;
Thomai
County of Suffolk,

witness whereof I have hereto set my hand and affixed the
Seal of said Court this sixth day of May, A. D., eighteen
hundred and sixty-nine.

In

Geo. C. Wilde, Clerk.
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Tlie alleged contempt for which the petitioner was condemned
consisted in his refusal to be sworn before a committee of the leg-
islature ; not in his refusal to answer questions after he had been
sworn, but in his refusal to he sworn.

His objection to being sworn did not arise from any conscientious
scruples as to taking an oath; nor from any fear of criminating
himself; nor from any objection whatever to testifying before a
committee of the legislature; nor from any objection to testifying
in regard to any subject-matter whatever which the legislature has
authority to investigate by compulsory testimony. He concedes
fully that, if anybody could be compelled to be sworn in this case,
he could be. Nor does he now seek to draw in question the right
of the legislature to investigate any subject they please, by merely
voluntary testimony. He only questions the extent of their power
to investigate by compulsory testimony.

His whole objection to being sworn, in the present case, rested
simply upon the fact that it did not appear from any papers fur-
nished to him, nor from any authority or information legally in his
possession, that the subject-matter of the investigation was one
which the legislature had authority to investigate by compulsory
testimony.

We suppose the rule is imperative everywhere, in the judicial
tribunals as well as before committees of the legislature, that, be-
fore a person can be required to be sworn, he is entitled, ifhe desires
it, to be informed of the subject-matter in regard to which he is to
testify, in order that he may judge whether he can take the oath
with a conscientious intention to fulfil it. We suppose that no one
can be required to swear blindly; that is, that no one can bo re-
quired to swear to testify, without knowing what he is to testify
about. Such a requirement and such an oath would be absurd as
well as immoral, because they would involve the taking of an oath
which he not only might not conscientiously intend to fulfil, but
which he even could not conscientiously fulfil.

THOMAS DREW vs. JOHN M. CLARK.

ARGUMENT FOR PETITIONER.
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If, then, a person has a right, before he is sworn, to know the
lubjeot-matter in regard to which he is to testify, he has the further

right to judge, at his peril of course, whether that subject-matter
be one in regard to which he can lawfully be compelled to testify.
If the subject-matter be one in regard to which he may lawfully be
compelled to testify, and he refuses to be sworn, he must take the
consequences. But, ifthe subject-matter be one in regard to which
he could not lawfully be compelled to testify, he stands justified in
his refusal even to he sworn. He cannot be required to take an oath
which he will be under no obligation to fulfil after he has taken it.
He cannot be required to swear that he will testify, either fully or
partially, in regard to a particular subject-matter, when he cannot
lawfully be required to testify to anything at all in regard to it.

If, for example, a man cannot lawfully be required to give the
legislature any information at all as to what he and his family usually
eat at breakfast, dinner and supper, he cannot lawfully be required
to swear that he will give them any such information. It would be
manifestly absurd and immoral for them to require him to swear,
and for him to swear, that he would give them any such informa-
tion at all on this subject, when they could not afterwards lawfully
require him to fulfil his oath, and when he had no intention of ful-
filling it.

To require him to be sworn in such a case is equivalent to requir
ing him to swear falsely.

The ground taken by the Senate, as all their proceedings show,
is, that, in the case just supposed, he could lawfully be required to
take the oath that he would give them this information in regard
to breakfast, dinner and supper, even though he could not after-
wards be required to give it.

The position of the Senate is really this,—that they have a right
to compel a man to take as many oaths as they can invent and pro-
pound to him, even though they have not the right to compel him
to fulfil one of them.

The Senate absurdly require that a man shall first surrender his
conscience wholly into theirkeeping, so far as to take all the oaths
they may proffer him. When he has done that,—when he has
acknowledged their authority over his conscience to the extent of
making him take the oath, —they may then perhaps from choice, or
they may be compelled by law, to give back to him his conscience,
and say to him, “You may now do as you please about fulfilling
these oaths. The law does not require you to fulfil them; but it
did require you to take them.”
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Placed in the best possible light, the position of the Senate is
this,—that they will compel him to he sworn, while they wholly
ignore and postpone the question whether he will be under any
obligation to testify after he has been sworn.

The position of the prisoner, on the other hand, is this,—that in-
asmuch as the subject-matter is, on the face of it, one in regard to
which he cannot lawfully be required to give any testimony at all,
lie cannot lawfully be required to swear that he will give any.

This case may be illustrated by another. Suppose a man were
required to be sworn to give testimony in a trial of his wife for
murder; and ho should object that his being sworn could be of
no avail, inasmuch as he could not be required to testify after he
had so sworn. Must not the court, before insisting that he be sworn,
decide whether he could be required to testify after he has been
sworn? And, if they decide that he could not be required to
testify, must they not then excuse him from being sworn ? Clearly
so.

The whole object of the law, in requiring the oath, is to get true
ind lawful testimony. If the law does not require the testimony,

it would be absurd to say that it required the oath

Where the law does not require a man to give his testimony, it is
mere senseless, useless, brutal tyranny to require him to be sworn.

It is just as easy for any tribunal to decide, before a man is sworn,
whether he can be required to testify, as it is to decide it afterwards.

Suppose a judicial court should summons a man before them as
a witness, and then, instead of requiring him to swear that he will
testify to all he knows in the case of John Doe vs. Richard Roe, or
the case of the Commonwealth vs. John Smith, should require him
to swear that he will testify to all he knows about the Chinese Em-
bassy, the approaching Ecumenical Council, the Alabama claims,
the revolution in Spain, the war in Crete, the rebellion in Cuba, the
late eruption of Vesuvius, the late earthquakes in South America,
and the war in Japan; and suppose he should object that the court
had no jurisdiction of those matters, and therefore could not require
him to testify to anything at all in regard to them,—would it be the
right of the court to say: “We now require you only to swear that
you will testify on these subjects; after you shall have done that,
we will consider and decide whether we have the further right to
compel you to fulfil your oath ? ” Clearly the court must first decide
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whether he can he required to testify on those subjects; and if he
cannot be required to testify, he cannot be required to swear that
he will.

We hold, then, the following propositions to be demonstrated,
viz.

1. That the law can, in no case whatever, require a man to be
worn until he is legally informed of the subject-matter in regard

to which he is to be sworn.
2. That a man cannot lawfully be required to take any oath that

he cannot lawfully be required to fulfil.
3. That a man cannot lawfully be compelled to be sworn before

any tribunal that has no lawful authority to investigate, by compul-
sory testimony, the particular subject-matter in regard to which
he is to be sworn.

From the preceding propositions it necessarily follows, that,
before any person can be compelled to be sworn before a commit-
tee of the legislature, he must have legal notice that the subject-
matter, in regard to which he is to be sworn, is one which the
legislature has a right to investigate by means of compulsory
testimony; that it is not competent for the legislature to compel
a person to be sworn in a case in which they would have no author-
ity to require him to testify after he was sworn.

In this case, the prisoner claims that he had no legal information
that the subject-matter, in regard to which he was required to
testify was one which the legislature had any authority to investi-
gate by compulsory testimony. The only legal information he had
on this point was a certified copy of the following Order and sum-
mons, to wit:—

COMMONWEALTH OP MASSACHUSETTS

In Senate, February 23, 1869.

Ordered , That the Joint Special Committee to inquire into charges of cor-
ruption against corporations, parties and persons, be authorized to send for
persons and papers.

Sent down for concurrence.
S. N. Gifford, Clerk.

House of Representatives, February 24, 1869.
Concurred.

W. S. Robinson, Clerk.
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State House, Boston, April 7,1869.
To Thomas Brew, of Newton, in the County of Middlesex :■

Pursuant to the above Order you are required to appear before the com-
mittee therein mentioned, at the State House in Boston, on Wednesday, the
fourteenth day of April current, at nine o’clock, A. M., then and there to
give evidence of what you know relating to the subject-matter of said inves-
tigation, and also have with you such papers, writings and documents,
relating thereto, as may be in your possession.

By order of the Committee,
Daniel Needham, Chairman.

A true copy.
Attest: John Moeissey, Sergeani-at-Arms.

The petitioner claims that this Order, on the face of it, discloses
no case which the legislature has a right to investigate by compul-
sory testimony.

It clearly shows no case that is within the judicial power of the
legislature or of either branch of it,—that is to say, it is not a
summons to testify in any case where the election or qualifications
of a member of the House or Senate is to be settled; it is not a
summons to testify in any case of impeachment; it is not a sum-
mons to testify in any case of the expulsion or punishment of a
member of the House or Senate; it is not a summons to testify in
any case of alleged contempt that had previously arisen, and which
it was within the judicial power of the House or Senate to try
and punish by virtue of the constitution, part second, chapter 1,
section 3, articles 10 and 11, which are given in the note.*

* “ The House of Representatives shall he the judge of the returns, elections, and quali-
fications of its own members, as pointed out in the Constitution; shall choose their own
speaker, appoint their own officers, and settle the rules and orders of proceeding in their
own House. They shall have authority to punish by imprisonment every person, not a
member, who shall be guilty of any disrespect to the House by any disorderly or con-
temptuous behavior in its presence; or who, in the town where the General Court is sit-
ting, and during the timeof its sitting, shall threaten to harm the body or estate of any
of its members, for anything said or done in the House, or who shall assault any of them
therefor; or who shall assault or arrest any witness or other person ordered to attend the
House, in his way in going or returning
order of the House.

•r who shall rescue any person arrested by
“And no member of the House of Reprc

mesne process, during his going into, r
Assembly.

sentatives shall be arrested or held to bail on
burning from, or his attending, the General

“XI. The Senate shall have the same powers in the like cases; and Governor and
Council shall have the same authority to punish in like cases; provided that no imprison-
ment on the warrant or order of the Governor, Council, Senate, or House of Reprcsenta
tives, for either of the above described offences, be for a time exceeding thirty davs.

, - o J J
“And the Senate and House of Representatives may try and determine all cases where

their rights and privileges arc concerned, and which, by the Constitution, they have
authority to try and determine, by Committees of their own members, or in such other
way as they may respectively think best.’
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Furthermore, this Order is not a summons to testify in regard to
any matters or acts done in any State office or institution, as for
example, the offices of the Secretary, Treasurer or Auditor, or the
State Prison, the public jails, the lunatic asylum, the State alms-
houses, the Reform School, or any other public institution which is
under the immediate control of the legislature.

The only remaining question, then, that can arise as to the
legality of this Order, is, whether the legislature has power, by
means of compulsory testimony, “to inquire into charges of cor-
ruption against corporations, parties and persons.”

The petitioner says that these words utterly fail to present any
case, in regard to which the legislature can compel any one to
testify, either before the legislature itself, or any of its committees.

The words certainly cannot be said to present any criminal case
on the part of either “ corporations, parties or persons ;

” for, if by
the word “corruption ” was meant legal criminality, it is clear that
the case—not being within the special judicial power given to the
legislature, or either branch of it—could not lawfully be “ inquired
into ” by the legislature, by means of compulsory testimony, but
must go before the regular judicial tribunals: and it has the right
to go there unembarrassed and unprejudiced by any investigations

r disclosures on the part of the legislature.
If, then, it must be admitted that the word “corruption,” as used

in this Order, does not mean any legal criminality, it must be con-
ceded to mean only some one or more other lands of “ corruption,”
as for example, moral, religious, political, or even physical “ cor-
ruption.” And inasmuch as it designates no one kind of “ corrup-
tion,” and designates no particular “ corporations, parties or per-
sons” that are suspected of it, the Order is, on the face of it, a
mere wild, roving commission to search for anything and everything,
pihysioal, moral, religious and political, which the committee may
see fit to designate by the term “corruption,” on the part of any
and all “corporations,” such as colleges, academies and churches,
as well as railroad, banking, insurance, manufacturing and mining
“ corporations,” and also on the part of any and all “parties and
persons,” men, women and children, within the limits of the
Commonwealth.

Under this commission, full inquisition, open or secret, could be
made into the physical cleanliness or filthiness, the moral purity or
impurity, the religious sincerity or hypocrisy, and the religious and
political orthodoxy and heterodoxy, of every individual, and every
association of individuals, in the Commonwealth.
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No narrower limits than these can be assigned to the investi-
gations of the Committee, if they can act under the Order at all.
Don Quixote himself, in the height of his folly, never conceived of
an enterprise so absurd and ridiculous as this inugurated by the
legislature of Massachusetts, if we are to take this Order as the ex-
ponent of their intentions.

Whether the legislature can carry on this illimitable inquiry, by
means of merely voluntary testimony, the petitioner is not now
concerned to inquire. But that they can carry it on by means of
compulsory testimony, he denies. The Senate, on the other hand,
insists that the legislature can not only make such inquiry, but also
that they can even compel testimony for that purpose. And that is
the issue that has been made up between the petitioner and the
Senate, and is now before this court.

The constitution (Part 11. Chap. 1, Sect. 1, Art. 4,) contains
these words:—
“ And, further, full power and authority are hereby given and granted to

the said General Court, from time to time, to make, ordain and establish, all
manner of wholesome and reasonable orders, law’s, statutes and ordinances,
directions and instructions, either with penalties or without; so as the same he
not repugnant or contrary to this Constitution, as they shall judge to be for the
good and welfare of this Commonwealth, and for the governing and ordering
thereof, and of the subjects of the same, and for the necessary support and
defence of the government thereof,” etc., etc.

This legislative power would seem to be as ample as any reason-
able body of legislators could desire. At any rate, it is the utmost
that the people of Massachusetts have seen fit to give to their legis-
lature ; and if the legislature desire more power, they must ask the
people to give them more, by an amendment to the constitution,
instead of usurping it themselves.

The constitution, having given this liberal power to the legis-
lature in the making of laws, has been explicit in declaring that
the enforcement of these laws upon the people, and all questions as
to whether these laws have been violated by the people, shall be
determined by the judicial tribunals alone, (except in the few cases
where special judicial power is given to the legislature, governor
and council.)

And the petitioner insists that all that the constitution requires
of the people is, that they shall obey these laws, as interpreted,
sanctioned and enforced by the judiciary.

But if, in addition to all this power of making laws, and requir-
ing obedience to them on the part of the people, the legislature can
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institute inquisitions, either open, or (as in this case) secret, into
the moral and religious character, either of the people generally, or
of particular individuals, and can compel persons to come before
these inquisitorial bodies, and tell everything they may know of
their neighbors and fellow-citizens, which can be classed under so
indefinite and comprehensive a term as “corruption,” the same to
be reported and spread abroad, under the sanction of the legis-
lature, to damage the interests, blacken the reputations and destroy
the happiness of persons charged with no violation of law, our
government is a thoroughly infamous and detestable one,—such an
one as no people could ever reasonably be presumed to have con-
sented to, and such as no people ought to tolerate for a moment.

Such a power on the part of the legislature would be ample to
open the floodgates of detraction and slander upon any and all
whom the suspicion, prejudice, envy or malice of members of the
legislature, or of those of whom they were the tools, might seek to
destroy. And all this could be done under the protection of their
legislative privileges. Both witnesses and legislators would be
under this protection, and consequently free of all liability to
answer before the judicial tribunals for their crimes.

If such really be the powers of our legislature, it is certain,
though not remarkable, that we have never, untilnow, had a legis-
lature that saw fit to exercise, or even to assert, these infamous
powers with which they were intrusted. That these powers shoiild
now be asserted and insisted on, to the extent of sending a man to
prison for refusing to become a tool of the legislature in this behalf,
is, thank God, a phenomenon as rare as it is disgusting.

The petitioner, then, holds it clear that the legislature have no
power, at least by means of compulsory testimony, to institute any
general inquisition, either open or secret, into the physical, moral,
religious and political purity or “ corruption ” of the people at large
in this Commonwealth.

The only remaining question is, whether they have this right in
regard to “ corporations.”

On this point the petitioner has only this to say, viz.:—
1. That a “ coiporation ” is not a creature of the legislature, in

any such sense as would give the legislature any judicial power
over it. The legislature cannot possibly get judicial power over it
by any bargain or contract for that purpose incorporated in its
charter. If it could get this power by a bargain with a number of
individuals, granting them privileges on that condition, it could get
it over single individuals by the same means. It could get it over
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every individual to whom they could offer sufficient inducements.
And thus the judicial power, which is expressly denied to the legis-
lature hy the constitution, might nevertheless be wholly or partially
acquired by it by means of contracts with individuals. And to
that extent the constitution would be circumvented and nullified.

2. A corporation, as stated by the petitioner before the Senate,
is necessarily only a number of citizens, having the same rights,
and subject to the same liabilities, as other citizens, with only this
difference, viz., that the legislature has granted them, and they have
accepted, certain privileges, subject only to specific conditions.
Whether they have violated these conditions, and incurred the pen-
alties annexed to such violation, must always be a judicial question,
which the legislature can no more try than it can try any other ju-
dicial question. And, if the legislature has no power to try any
such question, it can compel no one to testify in regard to it.

3. If no violation of law be charged upon a corporation, but the
legislature nevertheless contemplates amending or repealing its
charter, or making new laws concerning it, in accordance with the
discretionary power reserved by Revised Statutes, chap. 68, sect.
41, and desires to have its discretion enlightened as to the needful
or appropriate legislation in this behalf, then the petitioner claims
that the power thus reserved by the legislature is only the same as,
and apart of, that general discretionary power which the legis-
lature first exercised in granting the charter, and such as the legis-
lature has in regard to any and all other subjects of legislation;
and that the legislature, therefore, can no more compel a person to
enlighten their discretion on the subject of amending or repealing
the charters of “ corporations,” than it can compel him to enlighten
their discretion on any other ordinary subject of legislation. It
can certainly have no more power in regard to amending or repeal-
ing a charter than it had originally in granting it. And, as it had
no power to compel testimony to enlighten their discretion as to
granting the charter, it can have no power to compel testimony to
enlighten their discretion as to amending or repealing it.

The legislature certainly cannot compel Agassiz to enlighten their
discretion as to the legislation necessary or proper in regard to the
culture of fish, merely because they propose to legislate upon that,
subject. Neither can it compel either a scientific or practical agri-
culturist to enlighten their discretion as to the expediency of a
State agricultural college, merely because the legislature contem-
plate establishing such a college. If the legislature do not feel
themselves competent, of their own knowledge, to legislate on the
ordinary subjects of legislation, they must enlighten themselves
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eitherby such information at other persons may freely and volun-
tarily give them, or such as can be obtained by offering proper
rewards. They certainly cannot adopt the preposterous course of
bringing against individuals the loose and indefinite charge of “ cor-
ruption,” and then, under color of investigating that charge, compel
persons to come before them, and enlighten their general ignorance,
and thus qualify them for their legislative duties. So infamous a
proceeding can no more be resorted to, for the purpose of enlight-
ening their discretion as to any general legislation relating to “ cor-
porations,” than it can be to enlighten their discretion as to any
general legislation relating to the people at large.

The petitioner has thus presented his case as he claims it must
stand on the Order before quoted, for refusing to obey which he
was tried, condemned and imprisoned; and as he therefore claims
that it must stand before this court, whatever other testimony, of
a subsequent nature, may be attempted to be brought into it.

That Order to appear before the Committee, and give evidence
of what he knew relating simply to “ charges of corruption against
corporations, parties and persons,” was the only legal information
he had as to the subject-matter in regard to which he was required
to be sworn.

On his first arraignment before the Senate, he asked for a cer-
tified copy of the other and original Order under rchich the Com-
mittee was appointed, which he informed the Senate he had never
seen, and which he supposed might give him further light as to
the subject-matter of the investigation, and consequently as to
his duty, or not, to be sworn. He also asked for time in which
to consult counsel, and ascertain his rights, all of which appears
in the copy of his defence, among the papers now submitted to
the court.

But less than twenty-four hours’ time was granted him, and
during that time no certified copy of the original Order was
furnished him; and he never saw a certified copy of it until after
he had been tried, condemned and imprisoned.

He therefore claims that that original Order cannot now be
brought into the case under any circumstances whatever.

Even if the court should be of opinion that this original Order,
under which the Committee was appointed, would have modified
or did modify, the powers of the Committee, so as to give them a
legal subject-matter of investigation; or, supposing it to have
been seen by the petitioner, that it would have given him ample
information of a legal subject-matter of investigation, and thus
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have imposed upon him the duty of being sworn,—still he says
that, inasmuch as he had never seen any certified copy of it, he
cannot be said to have been legally informed of its contents, or
consequently to have been under any obligation at all in regard
to it, unless it were simply to request a certified copy of it, which
he did, but was refused until it was too late to be used in
his defence.

He therefore had no legal information as to the subject-
matter of the investigation, except what was contained simply in
the supplementary Order, already given, authorizing the Com-
mittee to send for persons and papers.

Since he has been in prison, he has been furnished with a
certified copy of the original Order for raising the Committee.
It is as follows:

COMMONWEALTH OF MASSACHUSETTS

In Senate, Feb. 23, 1869.
Ordered , That a joint special committee, to consist of five members on

the part of the House, with such as the Senate may join, be appointed to
inquire if any railroad company, chartered by, and receiving aid from, this
Commonwealth, has paid large sums of money, either to aid legislation in
their behalf, or suppress legislation adverse to their corporate interests, and
that such committee have power to send for persons and papers; and said
committee is also further authorized to inquire ifany other railroad company,
or other corporation chartered here, or if any other party or person has,
at any time, used any improper means or influence to aid or to suppress
legislation.

It will be seen that this Order is in very different terms from
the one in reference to which the petitioner was tried and con-
demned. But he nevertheless holds that it is equally futile with
the other; that it utterly fails to set forth any legal subject-matter
of compulsory investigation; and that it could have been no
authority for the Committee to require him to be sworn, even if
it had been produced.

This Order, it will be noticed, is in two parts. The first part
is in these words

“ Ordered, That a jointspecial committee, to consist of five members on
the part of the House, with such as the Senate may join, bo appointed to
inquire if any railroad company, chartered by and receiving aid from this
Commonwealth, has paid large sums of money, either to aid legislation in
their behalf, or suppress legislation adverse to their corporate interests;
and that such committee have power to send for persons and papers.”
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This part of the Order, it will be seen, is not for an inquiry as
to whether the money so paid “to aid legislation in their behalf,
or suppress legislation adverse to their corporate interests,” was
paid for any corrupt jmrpose, or in any corrupt manner, whatever,
hut only as to whether it was paid at all.

If money has been paid at all for those purposes, it must cer-
tainly be presumed to have been paid honestly, at least until the
contrary is either proved, or charged, or ordered to be inquired
into.

Now, it is obvious that when a railroad corporation, like the
Boston, Hartford and Erie, or the Troy and Greenfield, comes
before the legislature to ask them to aid the corporation by the
loan of millions of money or credit, it must not only be proper,
but indispensably necessary, that they should spend “ large sums
of money ” in collecting and arranging all the data necessary to
enable the legislature to act with reasonable discretion in judging
whether the loan would be a safe, judicious and proper one.
Comprehensive and reliable data must be obtained as to the
amount already expended on the road, the probable future cost
of the road, the prospective business of the road, its relations to
the interest of the Commonwealth, and the security the road can
offer for the loan, before the legislature could reasonably be asked
to loan a shilling, not to say millions, of the money or credit of
the State. Does any one suppose that all these data can be
procured and arranged, and properly presented to the legislature,
otherwise than by the payment of “large sums of money”? Of
course not. The simple fact that the legislature will even seri-
ously entertain the question of making the loan, presupposes that
“large sums of money” have been already “paid,” in order to
enlighten the discretion of the legislature on the subject.

Since, then, this first part of the Order does not even mention
such a thing as an inquiry as to whether “ large sums of money ”

have been paid corruptly, but only as to whether they have been
paid, and as it must be presumed, at least until the contrary
has been either proved, or charged, or ordered to be inquired
into, that the money was paid honestly,—the prisoner holds that
this first part of the Order presents no legal subject-matter for
investigation by means of compulsory testimony. Ho holds that
he—a person holding no office or employment under any railroad
corporation, and holding no stock in any railroad corporation,
and consequently not required by its charter to join in any report
of its doings to the legislature—might as well be compelled to
testify whether, to his knowledge, a railroad company had paid
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large sums of money for running their road, for locomotives, for
oars, for railroad iron, for wood or coal, or as compensation to
their employees, as for aiding legislation in their favor. The
whole inquiry is, on the face of it, absurd and ridiculous as a

subject-matter for compulsory investigation, so long as the Order
makes no charge, and directs no inquiry, as to whether the money
was corruptly paid.

The same reasons will apply to the case of “ large sums of money
paid ” by any railroad corporation “to suppress (or prevent) legis-
lation adverse to its corporate interests.”

Does the legislature suppose that a railroad corporation, like the
“Western ” (that was,) or the Boston and Albany (that is now,) is
going to sit still, and see the State charter, or lend millions of
money or credit to, rival roads, like the Troy and Greenfield, or the
Boston, Hartford and Erie, without spending “large sums of
money ” to protect their “ corporate interests ” against such “ ad-
verse legislation ? ” And, so long as no charge is made, or inquiry
ordered, as to whether this money is paid corruptly, have the leg-
islature any more power to compel a stranger, having no concern in
these roads, to testify to what he knows as to these expenditures,
than they have to compel him to testify what he knows as to their
expenditures for wood, coal, locomotives, railroad iron, or any of
the other ordinary and proper expenses of a railroad? Clearly not.

The petitioner, therefore, holds it to be perfectly clear that, so
long as the Order makes no charge, and directs no inquiry, as to
whether any railroad corporation has expended any of its money
corruptly for the purposes named, the Order presents no legal sub-
ject-matter for any compulsory testimony on the subject, and espec-
ially not for any compulsory testimony from one who is no officer
or employee of, or stockholder in, the corporation, and consequently
has no duty imposed upon him, by the charter, or other laws of the
Commonwealth, in regard to making returns to the legislature as to
the doings of the corporation.

But although he conceives it wholly unnecessary for him to do
so, the petitioner goes still further, and claims that, even if this
Order has made the charge, or directed the inquiry, as to whether
money had been paid corruptly, he could not have been compelled
to testify on the subject before a committee of the legislature; and
for this reason, viz.; If such corrupt payment ofmoney were in the
nature of a criminal offence, under the laws of the Commonwealth,—
such, for example, as bribing members of the legislature,—then he
holds that the act of bribery could not have been done by the cor-
poration in its corporate capacity (for a corporation cannot commit
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a crime,) but must have been done by individuals in their private
capacity; and that he could be compelled to testify in regard to it
only before a judicial tribunal. But if, on the other hand, such
payment, whether corrupt or not, was not a legal offence under the
laws of the Commonwealth, then he holds that he can no more be
compelled to testify in regard to such corrupt (but not criminal) pay-
ment of money, by a corporation, than he can be compelled to
testify as to similar corrupt (but not criminal) payments of money
by private persons.

And this is all he feels it necessary to say in regard to the first
branch of this Order.

The second branch of this Order is in these words, viz.

“ And said committee is also further authorized to inquire if any other rail-
road company, or other corporation chartered here, or if any other party or
person, has, at any time, used any improper means or influence to aid or sup-
press legislation.”

These terms, “ improper means or influence,” are certainly very
mild ones to be employed in describing any conduct that can be
made the subject-matter of any compulsory investigation by the
legislature. As the Order gives no definition of what it intends by
the words, “any improper means or influence,” the petitioner is
compelled to conclude that no violation of laio, such as bribery, or
illegal voting, is intended ; for, if it were, the case could only be
tried, either in another form, or before a judicial tribunal, and he
could not be compelled to testify elsewhere or otherwise in regard
to it.

Assuming, therefore, that no violation of law is directed by this
branch ofthe Order to be inquired into, thepetitioner is necessitated
to infer that the Order intends only such other “ improper means
and influences,” as “corporations, parties and persons” may employ
“to aid or suppress legislation; ” as, for example, such “ improper
means and influences ” (other than criminal) as “ corporations,
parties and persons ” may employ to carry elections, to secure the
election of this man who will favor their interests and wishes, and
defeat the election of that man who will oppose their interests or
wishes; and also such “ improper means and influences ” (other than
criminal) as may be employed to influence members of the legisla-
ture in favor of, or against, this law or that, after they are elected.

Placing this construction upon this branch of the Order,—the
only construction, he claims, that can reasonably be put upon it,—
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ho insists that it presents no legal subject-matter for any investiga-
tion by the Committee ; at least by means of compulsory testimony.

From his own special acquaintance with politics and
as well as from that general knowledge on the subject Avhich is
open to all, he has no manner of doubt that “ improper,” mean,
selfish, jealous, tyrannical, ambitious, mercenary, and even malicious
motives and influence are rife everywhere in promoting the election
of this man, and opposing the election of that; and in this as well
as in various other ways, aiding such legislation as individuals and
coporations desire, and in suppressing (or preventing) such legisla-
tion as they oppose. He has never heard that the ballot-box was
certain to purify men of theirnatural selfishness. On the contrary,
the very nature of our institutions opens wide the door to the em-
ployment of “ improper means and influences ” in any and every
possible degree short of crime. These means and influences abound
in all parties, and with nearly or quite all individuals who have any-
thing to do, either with electing men to the legislature, or with in-
fluencing legislation afterwards. So perfectly notorious is all this,
that some very sensible persons suppose it to be hardly possible for
a man even to touch politics anywhere (by way of participating in
them) without being defiled. And, if such persons ever take part
in them, they do so only on the principle of choosing the least be-
tween two or more enormous evils.

Nobody but a blockhead supposes politics to be pure. There is
no reasonable doubt that “ improper means and influences to aid or
suppress legislation ” entered into the election of every member of
the present legislature, and have heretofore entered into the election
of every member of every other legislature that has ever sat under
our State Constitution. And now this (second) branch of this
Order purports to authorize this Committee to inquire what “ means
and influences ”of this kind have “at any time,” since the founda-
tion of this government, been brought to bear on legislation!

The matter would bo supremely farcical if the Senate had not
shown its determination to push this investigation, even to the ex-
tent of sending men to prison for refusing to testify.

The Avhole inquiry is, on the face of it, to the last degi'ee quix-
otic, absurd and ridiculous, considered as a legal subject-matter, in
regard to which the legislature can compel the people to come
before their committees, and testify as to their personal knowledge.

For these reasons, the petitioner claims that, even if he had
been served with a certified copy of this Order, he would have
been under no legal obligation to pay the least attention to it.
But, inasmuch as he never saw a certified copy of it until he had

i
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been tried, condemned and imprisoned, he claims that the Order
itself can have nothing to do with the legality or illegality of his
imprisonment, unless to show more fully even, if possible, than
had been done before, how utterly baseless, in both law and
reason, this whole proceeding against him has been, from first
to last.

The petitioner claims that the principles laid down by this
court, in the first two paragraphs of their opinion in the case of
Burnham vs. Morrissey (14 Gray, 238,) are ample to entitle him
to be discharged by this court.

Those paragraphs are in these words, to wit

“The House of Representatives is not the final judge of its own powers
and privileges in oases in which the rights and liberties of the subject are
concerned ; but the legality of its action may be examined and determined
by this court. That House is not the legislature, but only a part of it, and
is therefore subject in its action to the laws, in common with all other
bodies, officers and tribunals within the Commonwealth. Especially is it
competent and proper for this court to consider whether its proceedings
are in conformity with the Constitution and laws, because, living under a
written constitution, no branch or department of the government is supreme;
and it is the province and duty of the judicial department to determine,
in cases regularly brought before them, whether the powers of any branch
of the government, and even those of the legislature in the enactment
of laws, have been exercised in conformity with the Constitution, and, if
they have not been, to treat their acts as null and void.

“ The House of Representatives has the power, under the Constitution,
to imprison for contempt; but this power is limited to cases expressly pro-
vided for by the Constitution, or to cases where the power is necessarily
implied from those constitutional functions and duties, to the performance
of which it is essential. The power is directly conferred by the Constitution,
chap. 1, sect. 3, arts. 10, 11; and the cases there enumerated are the only
ones in which a sentence of imprisonment for a term extending beyond the
session of the House can be imposed as a punishment.”

The only exception or suggestion be cares to offer, in regard
to any portion of that opinion, is in regard to the meaning of
certain language used by the court in the fourth paragraph, as
follows:

“ The House of Representatives has many duties to perform which nec-
essarily require it to receive evidence, and examine witnesses. ... It
may inquire into the doings of corporations which are subject to the control
of the legislature, with a view to modify or repeal their charters. ... It
has often occasion to acquire a certain knowledge of facts, in order to the
proper performance of legislative duties.”
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What the court may have intended by this language is not
clear. It is evidently mere dicta, not specially relating to the
case then before them; for Burnham was a public officer, and
the investigation was in regard to his official conduct. Such is
not the case here ; for the petitioner holds no office whatever.

If, in this language, the court meant to intimate that the leg-
islature might have power to compel a man to come before
them, and give them any and all information which he may pos-
sess, and which they may think would facilitate the performance
of their general “ legislative duties,” either in regard to “ corpo-
rations,” or the people at large, the petitioner wholly objects,
for the reasons already given, to any such power being conceded
to the legislature.

Ho thinks the case is one that requires that a clear line should
be drawn between those cases in which the legislature have,
and those in which they have not, the right to compel testimony.

The petitioner utterly denies that the legislature has any
general power to set up any standards whatever as to what is,
or is not, “corruption,” or as to what is, or is not, “improper,”
on the part of the people of this Commonwealth, otherwise than
by enacting laws to be enforced by the judiciary. Until such
standards are put into the form of statutes, they must necessarily
be unknown and unknowable by the people. They must also
necessarily be merely personal ideas in the minds of the mem-
bers of the legislature, and as such entitled to no authority over,
and no consideration or even cognizance by, the people. He
also utterly denies the power of the legislature to compel him
to become their instrument, to supply them with testimony, to
be used by them for the purpose of defaming and injuring the
people of the Commonwealth, on account of their not having
conformed their conduct in all respects to these unknown and
unknowable and merely personal ideas of the members of the
legislature, on the infinite and indefinite subjects of purity and
“ corruption,” of propriety and “ impropriety.”
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©oinmomvrnltlt of PM^achtt.stttsi.

Supreme Judicial Court. Suffolk, ss., May, 1869.

IN THE MATTER OF THOMAS DREW, PETITIONER FOR WRIT
OF HABEAS CORPUS.

Written Argument against the petition, by Charles Allen,
Attorney General.

The petitioner, having been summoned before a joint special
committee of the two branches of the legislature, and having ap-
peared before the committee and refused to be sworn, was by a
concurrent resolution of the two branches ofthe legislature brought
before the Senate, and there refused to be sworn before the Senate,
or to appear before the joint special committee and testify under
oath; whereupon by order of the Senate he was committed to the
custody of the Sergeant-at-Arms, to be confined in the jail for
twenty-five days, unless sooner willing to testify. See pages 5, 10,
16, 17, of the printed record.

The joint special committee was appointed to “inquire if any
railroad company chartered by and receiving aid from the Common-
wealth has paid large sums of money to aid legislation in their
behalf, or suppress legislation adverse to their corporate interests,
and also to inquire if any other railroad company or other corpo-
ration chartered here, or any other party or person, has at any time
used any improper means or influences to aid or suppress legis-
lation.”

The matter of the power of the legislature, or either branch
thereof, to imprison witnesses for refusing to testify has been so re-
cently and fully considered in this Commonwealth as materially to
simplify the inquiry in the present case.

There is no doubt of the general power of either branch of the
legislature to summon witnesses to appear before it, or its commit-
tees, and compel them to testify. The duties of the legislature
necessarily involve this power. For example, it is their right and
duty to inquire on proper occasion into the manner in which cor-
porations conduct themselves, with a view to modify orrepeal their
charters; and to inquire into bribery, corruption, or illegal practices
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of any kind in obtaining or suppressing legislation. The manner
in which legislation is procured is a subject of general interest.

It is not necessary here to consider whether under any circum-
stances any general or special legislation can be avoided by proof
of corruption or fraud in obtaining it. Whether the legislative act
can be avoided on this ground or not, there is no doubt that the
legislature may punish corruption or fraud in procuring it; and all
charters of corporations are subject to modification and repeal, if
granted since 1831.

There are also practices which fall short of positive corruption in
procuring and suppressing legislation, Avhich the law stamps as rep-
rehensible and illegal. These practices are known by the general
name of lobbying. Plying members of the legislature in secret
with arguments and wine ; exerting personal influences; bringing
illegitimate considerations of any sort to bear; uniting various
interests, disconnected with each other, so that all shall receive the
support of those who are in favor of either of them; these and the
like practices are all contrary to public policy; no action at law will
lie to recover compensation for them; and they have recently re-
ceived the emphatic condemnation of this court. Frost v. Belmont,

6 Allen, 159; It is for the public interest and benefit to put a stop
to all such practices; and it is highly expedient that the legislature
should inquire into them, with a view to put a stop to them.

This subject is clearly within the proper range of legislative in-
quiry; nor will this court assume to revise the judgment of the
legislature, “ the General Court of Massachusetts,” as it is styled in
the constitution, as to the subject-matters which are suitable for
their investigation.

The right to summon witnesses, and compel them to testify, is
not only a right inherent in all legislative assemblies, but it is ex-
pressly recognized by various provisions of the statutes of Massa-
chusetts. Thus, by Gen. Sts. c. 157, §B, provision is made for pay-
ing them; by c. 2, §2O, senators and representative, acting on com-
mittees, may administer oaths to persons examined before the com-
mittees ; by /St. 1860, c. 41, further provision is made for paying
them.

By /St. 1861, c. 158, provision is made for summoning witnesses
and compelling them to testify before the city councils of cities,
boards of selectmen, &c., and for punishing them for contempt. Is
it designed to vest in a board of selectmen greater authority than
exists in the General Court of Massachusetts ?

By general parliamentary law witnesses may be summoned;
Gushing on Pari. Law, §658; and are bound to appear whetherpaid
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or not: Tb. §660; and if they refuse to testify are guilty of con-
tempt, and punishable accordingly, lb. §§66l, 984, 1010, 1011.

The provisions in the Constitution of Massachusetts, that “ the
House of Representatives shall have authority to punish by impris-
onment every person, not a member, who shall be guilty of dis-
respect to the House, by any disorderly or contemptuous behavior
in its presence,” and that “ the Senate shall have the same powers
in the like cases,” (Const, of Mass., pt. 2, c. 1, sect. 3, articles 10
and 11) are broad enough to cover all otfences by persons not mem-
bers, and clearly include the present case. Gushing, §693. See
also Burnham v; Morrissey, 14 Gray, 226. Anderson v. Dana, 6
Wheat. 204.

If the legislature, or eitherbranch thereof, have power to sum-
mon witnesses and compel them to testify, a refusal to testify when
required is a contempt of the authority of the legislature. In the
present case, the petitioner, when brought to the bar of the Senate,
has refused to be sworn. He has no conscientious scruples against
taking an oath. His refusal is placed upon a denial of the author-
ity of the legislature to inquire into the subject-matters for which
their joint special committee was appointed. The objection, if sub-
stantial, would strip the legislature of one of its fundamental and
most important perogatives.

2STo question can properly arise in the present case out of the
alleged fact that strangers were excluded from the sittings of the
committee, even supposing that fact to be true.

The legislature by their proceedings in this case have adopted
and ratified and sanctioned the mode of proceeding of their commit-
tee, in so far as they have founded any action thereupon. Whether
committees sit publicly, or exclude strangers from their healings, is
a matter between them and the legislature alone.

Besides; the action of the Senate, in committing the petitioner
for a contempt, was founded upon his refusal to be sworn before the
bar of the Senate, and his refusal to appear thereafter before the
joint special committee and testify under oath. It was not for his
refusal to testify when he had been before the committee; but for
his refusal when brought to the bar of the Senate.

There was no presumption that any future meetings or hearings
of the committee would be conducted in any manner which was
not sanctioned by the legislature.

The proceedings of the Senate may therefore be fully vindicated
on two grounds.

1. The right to have the testimony of the witness, and to compel
him to disclose the facts within his knowledge ; so far, at least, as
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would not infringe upon certain special constitutional exemptions,
if those exemptions exist in regard to an inquiry of this description.

2. The right to punish him for contempt, in refusing to he sworn
and give his testimony. The power to punish for contempt rests
on the clearest principles. It is an essential right, necessarily in-
herent in the supreme legislature of a State to protect itself from
insults and affronts, and to vindicate and assert its own authority.
In no aspect can the legislature, on eitherbranch thereof be deemed
to possess less authority in this respect than belongs to every court
of law. See JBurdett v. Abbot, 14 East. 137-138.

Accordingly this right has long been recognized and exercised.
See cases cited in Cushing, §lOll.

There is nothing in the present case to take it out of the opera-
tion of these general principles. The petitioner has undertaken to
set the authority of the Senate at defiance by refusing to be sworn,
when brought to its bar. It is not for him to decide whether the
Senate or the legislature are engaged in a proper inquiry; still less,
whether there is good ground for pursuing the inquiry. The Senate
of Massachusetts does not exercise its jurisdiction and prerogative,
in cases of this description, in subordination to the opinions of any
citizen whatever. It is sufficient for the protection of the citizen,
to refuse to answer such questions, if such are put, as invade his
personal rights or privileges. But to go further than this, and
especially to allow a citizen to refuse to be sworn and testify, simply
on the ground that the legislature have no power to investigate
matters like those embraced in the present subject of inquiry by
the joint special committee, or that the motives of the legislature
are not such as commend themselves to his judgment, would be
subversive of that power and authority which reside inherently in
all legislative assemblies, and which are expressly conferred by the
Constitution of Massachusetts upon the Senate and House of Rep-
resentatives.

CHARLES ALLEN,
Attorney General.



[May,32 MATTER OF THOMAS DREW.

VERSUS

Opinion of the Court as reportedphonographically in the “Boston
Daily Advertiser.”

Supreme Judicial Court. Suffolk, ss., May 5

Gray, J.—ln the matter of Thomas Dreio, Petitioner for a writ
in of the court yesterday mom-

adverse to the petitioner and
the sheriff. The decision is as

of Habeas Corpus.—At the coniine
ing, Judge Gray gave a decision
remanding him to the custody of
follows:—•

argued yesterday, I have readIn the case of Drew, which was
the arguments that were submitted on the one side and the other,
and the documents, also, which were handed to me at the same
time. I have not had time to prepare a written opinion, and Ido
not deem it necessary. The questions, though very important,
seem to me to be wholly free from difficulty. I therefore proceed
to dispose of the case now.

In order to dispose of it satisfactorily, it is necessary to recur to
the fundamental principles of the Constitution, and to the nature of
the legislature of this Commonwealth; for when these are once
settled, all the incidental questions of the case are readily deter-
mined. And it is the more important that I should allude to these,
because I have had occasion to examine several decisions of the
judicial committee of the Privy Council in England, (the highest
authority there on such subjects except the House of Lords,) which
were not referred to in argument, but which should not be over-
looked, and which, at first blush, seem to be opposed to the well-
settled law in this country, as established by the decisions of this
court and the Supreme Court of the United States.

In the first place, it is a familiar principle, and it is clearly stated
in the Declaration of Rights, that “the people of this Common-
wealth have the sole and exclusive right of governing themselves,
as a free, sovereign and independent State; and do, and forever
hereafter shall, exercise and enjoy every power, jurisdiction and

THOMAS DREW, ON HABEAS CORPUS,

JOHN M. CLARK
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right, which is not, or may not hereafter, be by them expressly
delegated to the United States of America, in Congress assembled.”

So far as the people of the United States, including the Common-
wealth of Massachusetts, have framed and established the Constitu-
tion of the United States, so far, and so far only, is that principle
varied or in any way affected.

Then the Senate, as well as the House of Representatives, is
vested by this Constitution with very large powers. They not only
have the powers of the supreme legislature of the Commonwealth,
but it is expressly provided that “ the Senate shall be a court, with
full authority to hear and determine all impeachments made by the
House of Representatives; ” that “ the House of Representatives
shallbe the grand inquest of this Commonwealth; and all impeach-
ments made by them shall be heard and tried by the Senate; ” that
“the House of Representatives shall be the judge of the returns,
elections and qualifications of its own members, as pointed out in
the Constitution; shall choose their own speaker, appoint their own
officers, and settle the rules and orders of proceeding in their own
house. They shall have authority to punish by imprisonment every
person, not a member, who shall bo guilty of disrespect to the
House, by any disorderly or contemptuous behavior in its presence;
or who, in the town where the General Court is sitting, and during
the time of its sitting, shall threaten harm to the body or estate of
any of its members, for anything said or done in the House; or who
shall assault any of them therefor; or who shall assault, or arrest,
any witness, or other person, ordered to attend the House, in his
way in going, or returning; or who shall rescue any person arrested
by order of the House; ” that “ the Senate shall have the same
powers in the like case ;

” “ provided that no imprisonment on the
warrant or order of the Senate or House of Representatives, for
either of the above described offences, be for a term exceeding
thirty days; ” and that “ the Senate and House of Representatives
may try and determine all cases where their rights and privileges
are concerned, and which, by the Constitution, they have authority
to try and determine, by committees of their own members, or in
such other way as they may, respectively, think best.”

Then, each house has power to judge finally of the elections ofits
own members; the one house is the grand inquest of the Common-
wealth ; the other house, the Senate, is expressly declared to be a
court, with full authority to hear and determine all impeachments.
In the matter of legislation, they must necessarily inquire into facts
sometimes, in order to ascertain what legislation is necessary.
They have especially, under the present system of law of this Com-
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decisions of the Supreme Court of this State in Burnham’s case,
and of the Supreme Court of the United States in Anderson’s case,
that the power to punish for contempt exists.

It is hardly necessary to say, that the power to punish for con-
tempt is not affected by the general right of the citizen to a trial
hy jury; because, if any court or legislative assembly, in a case of
contempt of its authority, were obliged to suspend all proceedings
until the question of contempt was heard and determined by a jury,
it would render the power to punish for contempt of no value.

Without going any further into the matter, it is clear that the
Senate had the power to summon the petitioner to testify, and, in
case of his refusal to answer, to punish him for contempt.

Now, as to the case which is brought before the Court, growin
mt of the question of the insufficiency or the warrant.

The first Order of the Senate on this subject is as follow

'■'■Ordered, That a joint special committee, to consist of five mem-
bers on the part of the House, with such as the Senate may join,

abroad company, chartered by and
mwealth, has paid large sums of
in their behalf, or suppress legis-

-1 interests, and that such committee
and papers; and said committee is

be appointed to inquire if any r
receiving aid from this Conum
money, either to aid legislation
lation adverse to their corporate
have power to send for persons
also further authorized to inquit
other corporation chartered her
has, at any time, used any impr
suppress legislation.”

if any other railroad company or
3, or if any other party or person,
jper means or influence to aid or to

That is to say, to inquire, in the first place, “ if any railroad com-
pany, chartered by and receiving aid from this Commonwealth, has
paid large sums of money, either to aid legislation in their behalf
or suppress adverse legislation”; and also, “if any other railroad
company, or other corporation chartered here, or if any other party
or person has, at any time, used any improper means or influence

The word “improper,” put in
le first; but, taking the whole
if it is not limited to, it clearly
to aid or suppress legislation;
these two it is provided that

send for persons and papers.

to aid or to suppress legislation.”
the last clause, is not inserted in tl
scope of the Order, it is clear that
includes, improper influences used
and in the clause inserted between
the committee shall have power to

On the same day, this Order wa passed

committee to inquire into charge:Ordered, That the joint special
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of corruption against corporations, parties and persons, be author-
ized to send for persons and papers.”

It is not suggested that any other joint special committee had
been appointed on that day, to which this Order couldrefer, except
the one named in the Order previously read; and nobody can read

nding that the one was intended to
other, describing it briefly, but still

the two Orders without underst;
and does sufficiently refer to the
sufficiently. It appears that thi;
of Representatives and concurr
was necessary that the Senate
House to send for persons and j:
it stands as the joint Order of b

Order was sent down to the House
id in by the House, so that, if it
should have the authority of the
apers, they had that authority, and
oth houses.

This last Orderwas inserted in the very summons that was served
upon the petitioner to appear as a witness. Then certain proceed-
ings were had, which it is not necessary to go into, except so far as
they are stated in the warrant, which is to be read in the light of
these two Orders, so far as they may properly be referred to.

It is objected to the warrant, that in the first recital of the Order
f the Senate to, the President to have Mr. Drew brought before

tire bar of the Senate forthwith, to answer as for a contempt in re-
fusing to be sworn and testify before a joint special committee, the
committee is only described as “a joint special committee of the
Senate and House of Representatives of the Commonwealth of
Massachusetts, having authority to require his testimony.” It
might have been a little clearer if the committeehad been fully de-
scribed in the warrant when first mentioned therein; but it is not
for this court to undertake to prescribe the form in which the Sen-
ate shall frame their warrant, or in what part of the warrant they
make it sufficiently distinct, if, tak
it is so distinct that there can be r

:ing the whole warrant together.
10 misunderstanding of it.

The prisoner had been brought
with sufficient distinctness the offi
when he was finally' brought befor
would seem, to avoid all difficulty
him this question :—•

in on summons which described
nee for which iie was held, and
3 the Senate, with the view, as it
or doubt, the President put to

“Are you ready' and willing to
before the joint special committee
House of Representatives of Mass
road company, chartered by and n

be sworn as a witness by' and
appointed by this Senate and the
achusetts, to inquire if any rail-

iving aid from the Common-
wealth, has paid large sums of money to aid legislation in their
behalf, or suppress legislation adverse to their corporate interests?”
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