
SENATE No. 373.

The Joint Special Committee on the subject of a State Police,
to whom was committed the Order to inquire into the expedi-
ency of establishing a uniform system of State Police for all
the cities and towns of this Commonwealth ; also the annual
report of the Constable of the Commonwealth for the year
ending December 25, 1868 ; also the memorials of certain
temperance organizations, together with the petition of E. S.
Page and thirteen others, all praying substantially for the
establishment of a Metropolitan Police for the several cities
and towns of the Commonwealth, or specially for the city of
Boston ; also the remonstrance of George W. Warren and
twelve other against the same, submit the following

The Committee have had many public hearings upon the
matters referred to them, and have taken a large mass of testi-
mony, which is reported in full. Clement 11. Hill appeared as
counsel for the city of Boston, and George Sennott, Esq.
appeared on behalf of certain of the petitioners.

The Committee beg leave in the first place to explain certain
matters relating to their action, and to the evidence received
by them and reported.

Ctfmmomumltl) of iHcissacljusctte.

In Senate, June 3, 1869.

REPORT
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It Avas urged on the part of the petitioners, that the present
police system of the city of Boston ought to be abolished,
because, among other reasons, it fails to secure a uniform and
impartial execution of the laws of the CommonAvealth, and
because, through betrayal of trust on the part of those who
appoint under it, the officers appointed are led to neglect and
ignore certain plain duties of their office, and are shielded in
so doing. One mode of substantiating these charges obviously
Avould be by the evidence of opinions. Such evidence Avas had.
Men supposed to possess superior means of observation, or large
experience in the operation of the police system, Avere pro-
duced and testified before the Committee on the one side and
the other. But it is evident that in a matter which had been
long and Avidcly agitated by the public, this process might be
used to elucidate the perseverance of the parties and the
patience of the Committee quite as much as the subject testi-
fied about. In matters of public policy, moreover, men are
partisans even when they take the stand as witnesses. Men
selected for their intelligence and of unquestioned integrity and
veracity, then assume, unconsciously it may be, the position of
advocates. There is a growing distrust of the value of opin-
ions in cases of that character, at least. When the question
Avas presented incidentally to the Committee therefore, they
were of the opinion that there wr as in the matter before them
some scope for the evidence of facts. If the system complained
of is inefficient, that inefficiency must be made up of instances
of individual short-coming. If it is objectionable as tending
to corrupt, it is because individual officers are sometimes cor-
rupted. Why should not the Committee arrive at conclusions
as Avell as witnesses from such facts ? Why should they not
test the value of opinions offered to them by the same process
by which those opinions Avere formed ?

Mr. George Gooding, among the first witnesses introduced,
had been robbed, as he alleged, of a large sum of money, in the
city of Boston, in 1866. Since then he had devoted much of
his time and all his property in endeavoring to secure the
detection and conviction of the thieves. At the outset, two
members of the police force were assigned to him to act as
detectives. In company with one of these he made journeys
to Canada line, and elsewhere, and engaged in various schemes
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upon their advice and direction. He went on to testify to his
conviction that these officers not only did not honestly aid him
in his endeavors, but, from first to last, were seeking their own
self-interest and were the cause of much hindrance and expense
to him ; in a word, were false to the discharge of duty. He
would go still farther to state the specific facts upon which his
conviction was founded. Should the evidence be received by
the Committee ? Why not ? It was precisely in the direction
of complaints against the whole police force. It related solely
to official misconduct. Such misconduct might very well be,
and bo shown to be, of such a nature, so frequent, and so gen-
eral, or so connived at by those who had the sole power of
appointment and removal of the police, as to be fairly consid-
ered in some measure the outgrowth of the system itself. The
Committee are not aware of any rule which in an investigation
of the nature of the present, required them to reject it.

As soon as it became apparent to the Committee that the tes-
timony of the witness would implicate the character of these
officers, the examination was suspended until they should be
notified to be present; the Committee having no other purpose
in view in this, than to give them the opportunity, if they de-
sired it, to explain or deny by their own testimony, whatever
might be said. At the subsequent meeting the Hon. Dwight
Foster appeared as counsel for these and also for the Chief of
Police, and expressly disclaiming any interest whatever in the
general question, insisted upon the right to act before the Com-
mittee, in behalf of his clients, and to produce such testimony
and argument in their defence as he should think proper. The
Committee protested that they were not constituted a tribunal
to pronounce upon the guilt or innocence of his clients, but their
business was to inquire into the expediency of establishing a
State or Metropolitan police. They contended that any evidence
which they saw fit to receive touching the official character of
these persons, was received as bearing only upon the general ques-
tion, and because his clients had no more interest than all others
in the decision of that general question, they had no right to ap-
pear specially as parties, or by counsel, or in any way to shape
the course of the investigation. The Committee believe that
the position taken by them is in accordance with the rule of
parliamentary law, (Cushing’s L. and P. of Deg. Assemblies, p.
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1021;) and that any other would have put them at the mercy of
those whose names should happen, incidentally, to be mentioned
disparagingly in the course of a long investigation.

We hardly need say that if any doubted the propriety of the
action of the Committee in receiving the evidence referred to,
or felt aggrieved thereby, the remedy was always at hand,
namely, by the introduction of an Order or memorial into the
legislature, to obtain the judgment and direction of that body.

For the purpose of explaining much of the evidence reported,
it may be necessary to add, that notwithstanding the decision
of the Committee, the learned counsel continued to act.

One other matter requires a few words of explanation.
At a late stage of the inquiry, Hon. A. 0. Allen appeared

before the Committee, on behalf of the remonstrants, Alpheus
Hardy and others, and desired to introduce witnesses for the
purpose of proving particular instances of misconduct on the
part of the deputies of the State Constable. The Committee
believed that they were not only justified, hut impelled in view
of the progress which had already been made in the inquiry,
and the shortness of the time remaining, to regard the investi-
gation as substantially one. And against the earnest protest of
Mr, Allen they allowed him but a single session. Very evi-
dently, if the mere introduction of separate petition should in-
sure the petitioner the right to a separate hearing, persons who
wished to defeat the investigation altogether would only need
to multiply petitions. Besides, assuming that proof of in-
stances of individual dereliction, on the part of the State con-
stabulary ought to he taken as reflecting on the system, it by no
means follows that therefore the present system of city police
should be tolerated. The Committee were shut up to no such
alternative.

Still further, by way of explanation.
Mr. Gooding in relating his experiences with the city police,

stated certain things which he knew only as they had been told
to him by others. More especially in connection with the story
of his own robbery, he stated what, in the course of his pursuit
of the thieves, had been disclosed to him by the thieves them-
selves, or their associates, in regard to the conduct of the
officers. And generally, witnesses, on both sides, were allowed
to make their statements bearing upon the subject of inquiry in
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their own way ; the Committee believing that in an investiga-
tion of the nature of the one intrusted to them, they might be
governed, in the matter of evidence, by their own discretion,
and were not hound by the rigid rule which excludes hearsay in
courts of law. The Hon. Mr. Foster in his closing argument
took occasion to comment on the course of the Committee in
this matter in terms which challenge notice and reply. Palcy
somewhere asks, “ Who can refute a sneer ? ” We shall not un-
dertake to do what the philosopher judged to be beyond mortal
powers ; but we do propose to show, that in this instance, bold
assertion succeeds no better in supplying the place of argument
than is wont to be the case.

We quote, as bearing upon the
ing from Cushing’s Law and Prac
designating the paragraphs :•—■

question in issue, the follow-
tice ofLegislative Assemblies,

742. The proceedings of a legislative assembly frequently ren-
der it necessary to institute inquiries into matters-of-faot, and, of
course, to receive and judge of the various kinds of evidence upon
which human conduct is predicated, and which may be submitted
to its consideration. In the every-day affairs of life, and in refer-
ence to matters in which their own interests are alone involved, men

act upon every kind of evidence which has any even the slightest
tendency to induce belief. But in regard to affairs in which parties
are adversely interested, and in which there are conflicting rights
and claims to be adjusted, the law has wisely provided, that only
such evidence shall be received, and under such circumstances as
shall afford reasonable security both against designed falsification
and unintentional mistake. Between the highest kind of this evi-

re alluded to, there is, of course,dence, and the lowest of that be
an infinite diversity of degrees -
treme to the other; all of wind
sideration in parliamentary proc
the subject-matter, to which the

’ proof ranging from the one ex-
are receivable and entitled to con-
jdings, according to the nature of
widence is to be applied.”

;r investigation is not of a judicial
n as to the kind or degree of evi-

“744. Where the subject und<
nature, no other rule can be give

should be such as to satisfy the
ill members, and afford them suf-
n in reference to their own private

dence to be required, than that it
mind and conscience of individu;
ficient ground for belief and actic
affairs.”

it is customary for either house of
may be regarded as of three dif-

“ 933. The inquiries, in which
parliament to examine witnesses,
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ferent kinds. The first includes those eases in which the honse is
engaged in the exercise of its inquisitorial functions merely, that is,
when it is investigating some topic or matter of public interest,
with a view to general legislation, or to some ulterior proceeding
in which the public generally are concerned. The second com-
prises those inquiries in which the house is engaged in exercise of
its judicial or quasi judicial powers, for the purposes of punishment
for some offence either directed against itself or its members, or
against the public. The third sort of inquiries consists of those, in
which the rights and interests of individuals on the one side and
on the other are alone involved.”

“968. In regard to the course of inquiry, a distinction must be
made between inquisitorial proceedings, and those which are judicial
and relate to private individuals. In the former, the utmost lati-
tude, both as to the form and the subject-matter of the questions
proposed, is allowed; the house being governed only by its own
discretion. * * * In the course of the inquiry relative to the
conduct of the Duke of York, Mr. Whitbread said that ‘The Com-
mittee were not fettered by settled forms or principles of evidence,
as was the case in courts below. If once such a limit was imposed
upon the investigations of the House of Commons, there was an
end to inquisitorial power of parliament.’ And Sir Samuel Romilly

different from that of courts of
iuld not be bound by the same

said that, ‘ The object was very
justice, and therefore the house c
ties.’ ”

d as portions of the house, gov-
same rules which prevail in the

“ 1908. Committees are regarde
erned in their proceedings by the
house.”

We have quoted these paragraphs very much at large and in
connection, because they seem to us to leave very little to be
said by way of argument. With what force there is in plain
language, it is here laid down that there is a distinction in the
proceedings of legislative bodies, wherein there is occasion to
examine witnesses, between those which are styled judicial and
those which are styled inquisitorial; and that the chief, if not
the sole purpose of noting this distinction is to mark a corres-
ponding difference in the kind and degree of evidence admis-
sible to prove matters of fact in them respectively.

In the one class the rules of evidence obtain which goArern
courts of justice. In the other class no other rule is given,
than that the evidence should be such as to afford sufficient
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ground for belief and action in reference to the ordinary trans-
actions of life. If the wide range here denoted does not include
hearsay evidence, it is difficult to perceive what it does include
outside of strictly legal evidence, or wherein consists the differ-
ence upon which the distinction spoken of is founded, for there
is no rule of evidence which is so generally looked upon as tech-
nical and arbitrary, or which is so generally departed from in
the “every day affairs of life” as the rule excluding hearsay.

That the Committee in the present case were engaged in an
investigation of an inquisitorial character, is not denied. It
would not be easy to find an example more completely falling
within the definition given of such proceeding.

We believe the admission of the evidence objected to was well
warranted by authority of the principles which have been cited
from Cushing, and which by express rules, (Senate 40, House
72,) should govern the Committee. The learned counsel object-
ing however, maintains that hearsay is never admissible, “ in
proof of facts,” even in inquisitorial proceedings, and we have
large promise ofauthorities in support of the proposition. We
purpose to examine, as briefly as we may, such as are given.

And first, we are told that hearsay evidence “ in support of
facts ” was excluded at the trials of Warren Hastings, of Queen
Caroline, and of Andrew Johnson. It would seem incredible
that these instances should be adduced as examples of inquisi-
torial proceedings, or as showing in any manner, what evidence
is or is not admissible in such proceedings. The second, a bill
of pains and penalties is mentioned by name in Cushing, page
971, as “ a good example ” of the course taken in judicial pro-
ceedings ; and no authority is needed to the point that the other
two are equally clear examples of the same. In the trial of
Hastings, however, it is worthy ofremarks by the way, the man-
agers contended long, that the high court of impeachment ought
not to adhere to the rules of evidence by which inferior courts
are guided. And from the time when they were overruled by
the lords “ the result of the case ” says Macaulay “ ceased to be
matters of doubt.” We cannot forbear quoting some words of
the same author immediately following these last. They seem
to us to be pertinent to the matter in hand.

“ Those rules,” he says, referring to the rules of evidence in
courts of justice, “ it is well known exclude much information
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which would be quite sufficient to determine the conduct of any
reasonable man, in the most important transactions of private
life. Those rules, at every assizes save scores of culprits, whom
judges, jury, and spectators, firmly believed to he guilty. We
do not blame the accused and his counsel for availing them-
selves of every legal advantage in order to obtain an acquittal.
But it is clear that an acquittal so obtained cannot be pleaded
in bar of the judgment of history.”

The learned counsel next cites the case of the Duke of York
contained in Hans. XII., XIII., first series. This was an inves-
tigation before a commiitee of the whole House of Commons,
into the alleged misconduct of the Duke of York, then com-
mander-in-chief of the army, in taking bribe's for promotions and
commissions in the army.

In the course of the trial, Mr. Wm. Allen, a member of the
House, in giving his testimony said,—“ The transactions of a
pecuniary nature, which as I have stated had no relation to any-
thing like the subject of this inquiry ; these transactions came
to be brought more directly home to his attention by a fact
which I could state, if it were fit according to the rules of evi-
dence ; but it would be stating hearsay evidence, and that hear-
say evidence of the party whose conduct is the subject of in-
quiry.” That is to say of the duke’s mistress, whose character
for truth was then being inquired of. “ And ” so “ says the
learned counsel he omitted it.” The Committee are not able
to see that weighty consequences should follow thereupon. If
this could be justly considered, as it cannot be, the judgment of
the witness even, upon the incompetency of certain evidence, on
the sole ground of its being hearsay, we are still very far from
having, what only is authority, the judgment of the Committee
thereon. That it was not assented to as a general assertion of
the incompctency of hearsay, is evident from the fact that a dis-
cussion arose upon the question of admitting hearsay at a later
stage of the trial. This trial, we think it is fair to remark, was
essentially a political one, and the value of any individual opin-
ion depends much upon the position of its author as a partisan.
This Mr. Allen who was styled by the preceding witness, “ the
confidential friend ” of the Duke of York, was asked in his cross-
examination, if he had not a son in the army ; and at consider-
able length he answered that he had.
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But again in the course of the same trial, one Timothy Dock-
cry having testified about the purchase of a certain service of
plate, in some manner connected with the charge of bribery,
and having stated that he knew nothing further of the particu-
lars except what facts had been mentioned to him by one
Birkett, then deceased, it was proposed by the prosecutor, Mr.
Wardie, to question the witness still further as to these facts.
Whereupon the attorney-general objected, and a discussion was
had, consisting of a single remark or two from each of six
members,—three on each side of the question,—at the end of
which Mr. Wardle said, “As the attorney-general has thought
proper, after the lino and course of examination which he has
followed on the subject, in the presence of this house, and in
the face of the country, to object to this question, I will cer-
tainly not continue to press it, but shall leave the committee
with the power of arriving at the answer by the best means it
can devise.” Now, if we are to seek for authority in what is
said here, on which side is it ? For the speakers take grounds
diametrically opposite, and are equally divided. Mr. Cushing,
indeed, adopts the language of Mr. Whitbread as expressing
what, from this whole case as well as others, he conceives to
be the rule of parliamentary law. If we regard what was done,
it is merely the act of an individual. The prosecutor who pro-
pounds a question withdraws it. And for this, moreover, he
gives the reason ; namely, that the inconsistency shown by the
attorney-general in objecting to the question would avail him
quite as much as an answer. The sense of the committee was
not taken, and there the matter ended. The learned counsel
adds, “ And no such evidence was admitted during the hear-
ing.” This is a most remarkable assertion, when it is consid-
ered that immediately thereafter he quotes the language of Mr.
Burton,—who, we are told, was very aged, blind, and had been
judge withal,—in his summing up of this same case, as follows,
viz.:

“ Having thus laid aside extraneous matters, my next step was
to separate and throw aside so much of the evidence as is mere
hearsay, or of such other description as ought not to be received in
any judicial proceeding. As there is much of this, Ac., * * * It
must therefore always remain a subsequent task to separate the
chaff from the grain, and to strike out so much of the testimony as
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ought not to be received. Ido not mean according to technical
rides, but according to sound principles of justice.”

In order to appreciate the full force of this last concession, it
should be remembered that, after this sifting process had been
carried on by the venerable judge to his mind, he arrives at the
conclusion, “ I am prepared to pronounce my sincere opinion,
that there is no ground for any of the charges.”

To the weight of Mr. Burton’s argument—for it is nothing
more—we think there may be fairly set off some remarks of
the member who immediately followed him, Mr. Curwen. He
says, “We are not to be driven from the grand object of this
investigation to search for legal distinctions. This is not an
Old Bailey case. Where there is criminality, where there is
corruption, I will not stop to examine the intricacies of the law
of evidence, or to square opinion with opinion, but expose it at
once. I lament when I see a character that gives much weight
in whatever falls from him, arguing rather as an advocate than
as an unbiased member of parliament.”

Once more: under the head “Of the Evidence of Common
Fame,” p. 745, Mr. Cushing uses the following language :

“In the earliest periods of parliamentary history, when it was
more common than it has since been to institute inquiries into the
conduct of high officers of state, the evidence of common fame or

report was admitted as sufficient ground for an inquiry, though not
for condemnation, provided it ‘ was a general report or voice of
neighborhood,’ and not a mere ‘ rumor which is a particular asser-
tion from an uncertain author ;’ and provided, also, that it was not
a ‘ reputation or fame upon a generality,’ but ‘ upon a particular
specification.’ The evidence of common fame, thus defined and
restricted, seems proper to be received for the purpose merely of
founding an inquiry upon it; and such seems to be the effect which
has been attributed to it in more recent times.”

This is cited by the learned counsel as sustaining his position.
In the first place, the wonder is how the paragraph should

be taken to have any application whatever to hearsay evidence,
as a means of proof. It would have been easy to use the word,
the most common and natural word to express the thing, but
instead we have “ common fame or report; ” that is to say,—•
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for so it is after expressly limited,—“ general report or voice of
neighborhood.” The words “ common fame,” taken as denot-
ing a process of proof, and in that sense as being the ground of
an inquiry, are unintelligible.

The truth is, the author is here speaking, not of any means
or process of proof at all, but of the “ reputation ” or “ com-
mon fame ” which attaches to an individual, as a matter of fact,
in itself susceptible of proof. He is discussing how far, and
for what purpose, such reputation or common fame of an indi-
vidual may be availed of by others, or to influence others, in
their treatment of that individual. For condemnation, that
is, manifestly, formal condemnation, the result of a judicial
inquiry, and with a view to punishment, it is not sufficient;
but as “ a ground for an inquiry,” that is to say, for the purpose
of determining whether such inquiry shall be had, it is suffi-
cient. And this is made perfectly evident by considering the
words in their connection in the original. They are from
Whitelocke’s “ Notes upon the King’s writt for choosing mem-
bers of Parlement.” The author is not speaking of the differ-
ent kinds of evidence, nor of evidence at all, but of the qualifi-
cations of those who are “ most fitt to be chosen members of
the supreame publique court.” The seventh qualification is a
good reputation, and he says,—

“ A good or bad reputation is the offspring of a man’s good or
had actions. He that hath the love of men in him will perform
good offices towards them, and this will surely gaine him a good
reputation. And so of the contrary, as our english proverbe is ; he
that hath a good name may lye a bed till noone, and he that hath
an ill name is halfhanged. Indeed, by the law of England, and of
most countries, common fame or reputation is sufficient for an
accusation, though not for a condemnation,” &c.

With the exception of the “ witchcraft trials,” which, in pass-
ing, we may dismiss with the single remark that the mention
of them only serves to illustrate the manner and spirit in which
a trial was thrust upon the Committee, and in fact invested with
all the attributes of a judicial hearing, except that there never
was the possibility ofrendering judgment, with the exception of
these we say, we have thus examined the authorities cited, and
look in vain for any recognition in them of the principle rciter-
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ated by the learned counsel, viz.: that hearsay evidence is no
where admissible “in proof of facts.” The statement, we may
be allowed to say in closing, is not a little absurd. When it is
said that “ hearsay evidence is admissible as a means of discov-
ering further and more reliable evidence, just as it is before a
grand jury.” What we ask would be proved before a grand
jury by hearsay evidence, (assuming it to be admissible,) but
matters of fact ? Upon what is a true bill founded but upon
facts,—facts proved to the satisfaction of the grand jury ? And
when it is said that “ hearsay is fit only to institute investiga-
tion upon.” Upon what would the question whether or not an
investigation shall be had in a particular case, be determined
by reasonable beings but upon facts,—facts proved ex concesso,
by hearsay: sufficiently proved for such purpose ? Nay, what
is there which any where, and under any circumstances can be
the subject-matter of human testimony but facts ?

In few words, the principle is this. The kind and degree of
evidence required to establish any fact, depends upon the use
which is to be made of that fact when established. A grievous
charge is made against the character of a person; may that

If hanging is to follow,—no ;

um of money upon his request,
charge be proved by hearsay '
if only a refusal to lend him a
-—in the name of common se
before tribunals, and it matters
of Lords or a pie poudre court,
whether punishment bo inflicte
tending parties, as with slight

use,—yes. So is it in hearings
3 not whether it be in the House
If the facts proved are to decide

;d, or to settle the rights of con-
exceptions is the case in courts

of justice, and may in legislative bodies, the proceedings are
governed by established rules of legal evidence. If the end in
view be wholly different as may bo the case in legislative bodies,
if only the enactment of some general law is contemplated, so
that upon the facts it be found to be expedient, to say that facts,
in such case may be proved without regard to rigid rules, by
hearsay evidence withal, is to say what commends itself to the
reason of men, since in the ordinary transactions of life, of a
like nature, when left to their reason, men so act.

In Scotland, where the judges often determine upon the facts
in dispute, as well as upon the law, hearsay evidence is very
commonly received in courts of law.
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“ There is not appeal from the neighboring kingdom of Scotland

in which you will not find a great deal of hearsay upon every fact
brought in dispute. ** * In the famous Dougl ass case hearsay
evidence of all sorts was received.” Mansfield O. J., 4 Camp. 414.

The Committee are aware that different degrees of value
attach to hearsay evidence according to circumstances, but
think it may as well be left to themselves to judge the value of
the hearsay of thieves, as to decide who are the thieves. One
remark they venture to make in this connection, however ; if
there is any evidence which may be pronounced to be worthless,
for any purpose, it is the affidavits of convicted thieves, drawn
up in the language of counsel, for a special purpose, taken ex
parte, without notice, and after dispute has arisen.

And now, having explained somewhat the nature of the evi-
dence which is reported in full, and vindicated as they might
the principles on which it was received, the Committee herewith
respectfully submit the same without further comment. Any
conclusions which they may have drawn from particular por-
tions of it, it would hardly be worth while to state, unless the
grounds of them were also set forth, and this would involve the
restating of a considerable portion of the evidence.

The Committee purpose to add only a few remarks upon the
general principles applicable to the subject.

That it is the duty of the Commonwealth to execute its laws,
is not denied by any. Failure here is failure in thefirst and fun-
damental function of all government. Especially is it true in a

safety of every part and thegovernment like ours that the
sovereignty of the whole are dc
the only assurance we have of
observance and enforcement of

endent upon each other, and
ither consists in the faithful

he “ social compact by which
each citizen, and each citizen
shall be governed by certain

the whole people covenant with
with the whole people, that all
laws for the common good.” 1
wealth there is deliberate and pe

any where in the Common-
istent disregard of this com-

pact, no evil is so great as the evil of its continuance. If in
the city of Boston this state of things exists, as is alleged,
through the appointment of its police officers by local author-
ities, the shortest way out of it by a change of the system, in
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the manner proposed, is the safest and best for Boston, no less
than for the rest of the Commonwealth.

The objection so often urged to such change, that it invades
a vested right of the muncipality-—the right of self-government
—does not impress the Committee as a formidable one. Doubt-
less, on the question of expediency, the existing state of things,
and the fact that it has long existed should be considered. A
change is not desirable in itself and for the sake of a change,
but if it is found to be expedient, there is in the judgment of the
Committee no vested right standing in the way of its being
made.

Not to argue the matter at length, but only to suggest a sin-
gle consideration, in 1868, Roxbury was annexed to the city
of Boston ; and at the present session of the legislature Dor-
chester was also annexed. Now the legislature have only to
continue this process of annexing the rest of the Common-
wealth, town by town, and the thing is done. The problem of
governing Boston through State authority is solved. If it be
said that these annexations were in accordance with the vote of
the city, no one will have the hardihood to contend that such
vote is the source of the legislative power. Here then we find
the city of Boston lacking that which is the first and funda-
mental prerogative of every self-governed community—the pre-
rogative of maintaining its own identity. How absurd then to
talk of subordinate rights, as against the Commonwealth; the
right of controlling the execution of State laws within itself.
If the right is a constitutional one, it can be -pointed out; if a
natural one, it can be demonstrated. To call it a legal right is
to assume the point in controversy. We have heard no other
distinct expression of its origin but that it is an immemorial
right. To this we think the technical answer sufficient, that
prescription does not run against the State. The simple truth
is, the right contended for is only a name to conjure by. The
city of Boston is for all purposes, and to every extent, within
constitutional limits, of course, under State control. It is the
creature of the State, clothed with just such powers and attri-
butes as State sovereignty has seen fit to give it. These pow-
ers, the power of selecting and controlling its own executive
officers among the rest, were conferred upon it originally, not
solely nor mainly for its own benefit, but in trust for the Com-
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monwealth. And when to the just complaint of any individ-
ual that this trust is abused, the Commonwealth answers, “ I
have delegated my power in the premises,” upon such plea
refusing or failing to right the wrong, it is simply because hav-
ing a giant’s strength it chooses to use it like a giant. On this
side is the danger of tyranny. That State government is
hardly worth renovation, which upon such an issue deliberates
long, suffers the claims, any claims of a recusant majority to
override the rights of the smallest minority.

Upon the reason of the thing we should expect that cities,
after reaching a certain stage of growth, would become unsafe
depositories of those executive powers which belong primarily
to the State. There is in them a concentration of the criminal
classes; a disproportion of actual crime. Mr. H. D. Cushing
states that “ for the last twenty years more than forty per cent,
of imprisonments for criminal offences have been from Suffolk
County.” All the causes which in smaller communities tend
to impair the full and fair execution of criminal laws are in
cities intensified, and not only so, but the conditions are
changed. The criminal classes themselves become a power.
Their votes have an appreciable effect upon municipal elections.
They secure to themselves an immense advantage at the outset
by making common cause. They may hold the balance of
power between political and municipal parties, and their votes,
are thrown, of course, upon the side of those who are most sub-
servient to their special interest, immunity from the penalties
of those laws which stand in the way of their gains. Practi-
cally, the power of deciding between contending parties in an
exciting municipal election would he the power of deciding who
shall execute the laws, and within certain limits what laws.

Again, much the greater portion of crimes of considerable
magnitude against the rights ofproperty are committed in large
cities. The losers, and those who act with them and for them,
are under strong temptation to make the recovery of the lost
property paramount to the vindication of the laws. And in this
way the apparent opposition to crime, as well as the real efforts
to repress it, are sensibly lessened. But, worst of all is it that
frequency of crime itself leads to a general lowering of the
standard of resistance to it. Very naturally, we come to regard
the actual condition of things by which we are surrounded as
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tlic normal and necessary condition. On no other ground can
be explained the apathy which is shown in large cities to the
known and acknowledged practical nullifying of laws in them.
Now under these circumstances the objection to vesting in
municipalities the power of appointing and controlling officers
who arc to execute State laws within them is evident enough.
The will and ability of those municipalities to repress crime, all
crime, does not represent the average will and ability of the
Commonwealth. The conservative forces in them are dwarfed,
while the corrupt and lawless antagonistic forces, are unduly
developed. Officers will do the bidding of those who appoint
them. The result is partial nullification of the laws.

The evils here spoken of, the Committee believe are not
merely theoretical, but actual, and actually experienced in the
city of Boston. They believe them to be incident in a great
measure to the system of appointing police officers through
local authorities rather than through the executive of the Com-
monwealth. The system leads inevitably to conflict between
the city and the Commonwealth upon the execiition of laws ;

and conflict here, it was well said on behalf of the petitioners,
is a public calamity. Whenever, for any cause, such contro-
versy does arise in relation to any law, under this system, the
Commonwealth gives to its opponents,—opponents so far and
for the time,—the high vantage ground of designating the offi-
cers who shall enforce that law; in fact yields the controversy
at the start; for the power to appoint is the power to control.
It needs no words to show that in an individual this would not
be wise.

But it is objected that this change of the police system is
only urged in the interest of a single law—the law regulating
the sale of intoxicating liquors, about the policy of which there
is an honest difference of opinion. We answer, the evils which
have been spoken of do not grow out of that difference of
opinion, are in no wise dependent upon it. Whether or not it
be true that the public sentiment of Boston in regard to this
law differs from that of the Commonwealth, this is certainly
true, that those who, to-day, are seeking to thrive through the
violation of that particular law, in the city of Boston, care noth-
ing for public sentiment. They carry on their business because
it is profitable, not because it conforms to public sentiment.
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The very fact that their business is in contravention of law-
gives them, in some sort, a monopoly, and they run the risks, if
any there are, for the gains. This is the whole of it, theory
and practice. So too in regard to the immunities which, in-
directly, through the municipal police system, are secured to
the violators of this law; these are not dependent upon, have
no relation to public sentiment. In the corrupt system of bar-
gaining, wherein these are the price paid for the purchase,
pai’ty success, public sentiment is not quoted, does not enter as
an element. Were all laws against the sale of intoxicating
liquor abrogated to-day, the source and the fact of corruption
would still exist. The testimony is abundant that it does exist
in the case of other lawr s in spite of public sentiment.

The State Constable, in his report for 1869, says; “ I say it
is against the police of the municipal authorities (of Boston)
to enforce certain criminal statutes in which the best interest of
the Commonwealth is largely involved.” And before the Com-
mittee he testified, in substance, that the laws against the sale
of intoxicating liquor, against houses of ill-fame and against
gambling are not and will not be fairly enforced by a city police.

In the opinion of the Committee it is discreditable to the
Commonwealth that such statement can be truthfully made.

The Chief of Police of the city of Boston, in his official re-
port, gives the following items of prosecutions by the police
force during the year 1868:

Drunkenness, .....8,229
Disturbing the peace, .... 1,222
Disorderly, ......2,328
Gambling, ...... 16
Keeping houses of ill-fame, ... 64
Violation of license law, ... 12

And for the years 1866 and 1867, the items are very similar to
the foregoing. In the opinion of the Committee, these statis-
tics are a standing insult to the people of the Commonwealth.

The explanation or apology given by the Chief of Police in
his testimony that prosecutions in the three last named offences
were foreborne, by recommendation of the highest executive of
the Commonwealth even, in order that the State Constabulary

3
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might have an opportunity to earn a reputation, only serves to
show his appreciation of the broad farce. Because by an ex-
amination of the annual reports of the same officer for the years
preceding the appointment of the State Constable, and during
all the years in which the prohibitory law was in force, precisely
the same state of things is found to exist. And in these facts,
in the judgment of the Committee lies the whole case. Doubt-
less an investigation of the exact statistics of crime in other
large cities would have afforded some information, and espe-
cially it would have been interesting to inquire into the precise
causes which, in city after city in our own country, have led to
a change of police government very like that which is claimed
to be necessary in the city ofBoston. But the complaints, very
clearly and concisively set forth in the argument of Mr. H. D.
Cushing, which was published and laid before the Committee,
were of evils and difficulties at hand, which might easily be
proved or disproved, and which if proved demanded that the
change prayed for should be made. The Committee after hear-
ing the evidence believe the complaints to be well founded.
They therefore report the accompanying Bill.

JOXA. WHITE, Chairman.

E. W. Morton, of the Senate, and Thos. K. Plunkett and
L. M. Child, of the House, dissenting.

order of the Committee
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fn the Year One Thousand Eight Hundred and Sixty-
Nine.

AN ACT
Establishing a Metropolitan Police for the City of Boston.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled , and by the authority of
the same as follows :—

1 Sect. 1. The governor shall nominate, and by and
2 with the advice and consent of the council shall
3 appoint, three commissioners, residents of the city of
i Boston, to constitute a board of metropolitan police
5 for said city. The organization, appointment, re-
-6 moval, government and control of the police force,
7 and the entire administration of police in said city,
8 shall be vested in said board; and all the powers and
9 duties relating to matters of police now by law vested

10 in the mayor, aldermen, city council or other authori-
-11 ties of the said city, shall cease to be held or exercised
12 by them, and shall be held and exercised by said
13 board. And no officers elected or appointed by said

(Hommomuealtl) of illaosacljuoctts.
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14 city shall serve criminal process therein, except so far
15 as relates to city ordinances.

1 Sect. 2. The said commissioners shall, at their
2 first appointment, be severally designated and com-
-3 missioned to serve respectively for the term of one
4 year, two years and three years; and thereafterwards,
5 as said terms expire, the appointment of each com-
-6 missioner shall be for three years. In case of any
7 vacancy occurring, the appointment shall be made in
8 like manner, but only for the unexpired term.

1 Sect. 3. The said commissioners shall take and
2 subscribe the oath required to qualify judicial officers.
3 A majority shall constitute a quorum. They shall
4 appoint a clerk, with a salary not exceeding fifteen
5 hundred dollars. With assent of the governor and
6 council, they may from time to time, when they shall
7 deem it necessary, employ legal counsel. Each of the
8 said commissioners shall receive an annual salary of
9 two thousand dollars, which, with the salary of the

10 clerk and the fees of counsel, shall be payable out of
11 the treasury of the Commonwealth.

1 Sect. 4. The governor, with the advice and con*

2 sent of the council, shall have power, upon written
3 charges and after a hearing, to remove any of said
4 commissioners.

1 Sect. 5. The said board shall have power to
2 organize and officer the police force of said district,
3 in such manner as they shall deem best, and to make
4 all such rules and regulations for the government
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1

5 thereof as are not inconsistent with the laws of the
6 Commonwealth.

1 Sect. 6. No person shall be appointed a member
2 of the police force who is not, at the time, a qualified
3 voter in said city. Every member shall hold office
4 during good behavior; but shall be liable to removal
5 by said board, after notice and hearing, upon written
6 charges of neglect of duty, unofficerlike conduct or
7 unfitness for service.

1 Sect. 7. The said board shall not assign, as the
2 permanent quota of patrolmen for said city, any larger
3 number than are now in the service of the same, nor
4 raise the pay thereof, except with the assent of the
5 mayor and aldermen of said city. The present police
6 force shall remain in service for the period of six
7 months, subject, however, to removal during said
8 time, at the discretion of said board ; but, after the
9 expiration of said six months, shall only be liable to
0 removal, as provided in the preceding section.

1 Sect. 8. The said police officers shall have and
i.

2 exercise all the common law and statutory powers of
3 constables, except the service of civil process, and all
4 the powers given to the police or watchmen by the
5 statutes of the Commonwealth or the charter or ordi-
6 nances of the said citv.

2 of all the members of the police force, in their several
3 capacities, to see that the laws of the Commonwealth,
4 and all muncipal by-laws, ordinances, regulations and

1 Sect. 9. It shall be the duty of the said board and
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5 lawful orders of the civic authorities are observed and
6 enforced in said city; and they shall especially use
7 their utmost endeavors to repress and prevent crime,
8 by the suppression of liquor shops, gambling places,
9 and houses of ill-fame.

1 Sect. 10. The accommodations required for the
2 police purposes of this act shall be those ordinarily
3 used by the said city, including telegraph lines, if the
4 said city shall place the same at the disposal of said
5 board; otherwise the said board shall have power
6 to provide suitable accommodations, and the cost
7 thereof shall be included in the expenses to be paid
8 by said city as hereinafter provided. The board may
9 provide an office for themselves in the state house or

10 elsewhere, with the assent and under the direction of
11 the governor and council, the expenses of which shall
12 be paid by the Commonwealth.

1 Sect. 11. Except as herein before provided, the
2 expenses of said police force, including the pay of the
3 police officers, all suras necessary for providing and
4 furnishing station-houses, telegraph apparatus and
5 fixtures, badges and equipments, and for defraying all
0 contingent and incidental expenses which the said
7 board shall deem to be necessary for the best efficiency
8 of the department, shall be paid by said city of Boston,
9 upon orders or vouchers of said board of commissiou-

10 ers addressed to the treasurer of said city, and the
11 said expenses are hereby declared to be a valid debt
12 against the said city. And the said city is hereby
13 empowered and directed annually to cause to be
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14 raised a sufficient sum for the purpose of paying said
15 expenses.

1 Sect. 12. The said board shall make a detailed
2 report of their doings annually, to the legislature, and
3 a report quarterly, to the city council of said city.

1 Sect. 13. Whenever the said city shall, in any
2 court of this Commonwealth, or any United States
3 court, be made to pay damages on account of the
4 negligence or malfeasance of any member of the said
5 metropolitan police force, the amount shall be re-im-
-6 bursed from the treasury of the Commonwealth.

1 Sect. 14. So much of this act as relates to the
2 appointment and qualification of the board of metro-
-3 politan police, and all matters connected with their
4 own organization, shall take effect on its passage,
5 and the rest thereof shall take effect on




