
SENATE.... No. 209.

In Senate ipril 27, 1868.

[The question before the Senate being, Shall the vote be reconsidered
by which the Order requesting the justices of the supreme judicial court
to give their opinion as to the constitutional power of the Senate to
originate the “Eesolve in favor of Stephen I. Newman” was adopted?
Mr. Schouler, of Essex, spoke as follows :—]

Mr. President :—I moved for a reconsideration of this Order
from a sense of duty. The distinguished gentleman who offered
the Order has my cordial respect. He has had much experi-
ence as a senator, and is well learned in the law. This is my
first term in the Senate, although I have served in the other
branch eight years, and had the honor of being a member of
the constitutional convention in 1853, I have no claim to be a
lawyer, having never studied it
read many books on constitutior
and American history.

as a profession, though I have
.1 law, and also upon English

I speak of these things, because I find in the printed opinion
of the honorable Speaker of the House, which senators will find
in House Document No. 250, a document of twenty-eight printed
pages, that he relics upon the action of the British House of
Commons, and on data extracted from the Madison papers,
for his authority to deprive this body of what I regard as a clear
constitutional prerogative, one which it has exercised from 1780
until the present time.

(Hommomuealtl) of iilacioaduisctto.



9 [Apr.SPEECH OP MR. SCHOULER.

I also hesitated to move a reconsideration of the vote by
which the Order was adopted, lest I should fail in my endeavor,
or, if not fail, that I should succeed only by a small majority ;

either result would weaken our case. My wish is, that this
Senate shall act as a unit.
I also felt that the high regard in which the supreme court

of Massachusetts is so properly held, would weigh much more
with senators than anything that I could say. I have only one
word to offer in explanation, and that is, that my respect for the
supreme court is as high as that of any member of this Board.
But I am strongly and conscientiously opposed to referring a
mere question of parliamentary privilege, one which is of so
much importance to the Senate, to any tribunal whatever, and
I do not believe that any decision which the supreme court
might make would have, or ought to have, the weight which an
almost unbroken parliamentary record of ninety years should
have in deciding this question.

Now, sir, what is the question ? It is simply this : A man
named Stephen I. Newman, of Cambridge, enlisted in the volun-
teer service to the credit of Massachusetts, for which, upon the
receipt of his muster-roll by the adjutant of the State a pay-roll
should have been made out and the man paid fifty dollars,
which was the bounty allowed at the time of his enlistment by
this Commonwealth. The muster-in roll, if ever sent to the
State, was never received, and hence he did not receive his fifty
dollars. He forwarded a petition to the legislature early in
this session. I had the honor to present it in this body. It was
referred to the Joint Standing Committee on Military Affairs,
of which I have the honor of being chairman. In this commit-
tee there are two members of the Senate and five members of
the House of Representatives. The case was hoard, and the
committee were satisfied that Newman should be paid his
State bounty of fifty dollars; and the committee unanimously
directed the chairman of the committee to report a Resolve to
that effect. I made the report as directed, and the Resolve
passed the Senate by a unanimous vote. This is the Resolve
now before the House, on which the honorable Speaker has
given the elaborate opinion before referred to, to the effect that
the constitution has been violated in making that report to this
body, although the joint rules and orders of the two branches
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distinctly declare that reports from joint committees can be
made to either branch. It is therefore certain that if the report
violated the constitution, it was in strict accordance with the
joint rules and orders adopted for the government of the two
branches. I wish this to be borne in mind, and also this addi-
tional fact, that the report was made to the Senate by direction
of the joint committee, of which five-sevenths were members of
the House of Representatives.

The honorable Speaker bases his decision upon the fact that
this Resolve was a “ money bill,” and the constitution declares
that all money bills shall originate in the House of Representa-
tives. I take issue with the honorable Speaker upon three points;
Ist, That this Resolve is not a money bill, in the meaning of
the constitution; 2d, That its simple passage through both
branches of the legislature takes no money from the State
treasury ; and 3d, That from the formation of the constitution
up to this day such bills have been reported to the Senate and
have passed both branches without dispute as to the right of
the Senate to vote upon the bill first rather than last. Nay, I
go further; the practice has been, and especially in the early
years of the government, that all reports from joint committees
were first made in the Senate. This practice has been, not only
in regard to Bills or Resolves in which the payment of money
was the intent, but in bills for imposing duties and taxes. It
was probably this practice which led to providing in the rules
and orders that reports from joint committees could be made
in either branch.

I find in the Senate Journal, March 9th, 1782, only two
years after the constitution was formed, and many of the
members in both branches had helped make the constitution,
this entry:—

“ The for a joint committee of the two Houses
to take into consideration the Impost Bill. Increase Sumner
[whose portrait adorns this chamber, as one of the governors
of Massachusetts,] and Samuel Phillips, Jr., were joined on the
part of the Senate.” The report of this committee was made
in the Senate, and it was passed and sent to the House ; the
House concurred, and the bill became a law. This was a bill
to lay imposts. It was in the broadest sense a money bill, and
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ame within the provision of the constitution which declare
that money bills shall originate in the Hou^

Does any one suppose that the men who composed this com-
mittee did not know the requirements of the constitution ?

Certainly they knew them. Did they violate those require-
ments by making their report to the Senate ? Certainly not.
The committee was a joint committee. The House had a
majority of the members on the committee, as it has on all
joint committees. They agreed to a bill, and as a matter of
convenience or a matter of honor, they decided that the result
of their deliberations should first be reported to the Senate,
just the same as in the case of Newman, and of ten thousand
other Bills and Resolves of a like character.

I find also an entry on the Senate Journal, April 19th of the
same year. A joint committee of the two branches was appointed
“ to consider what measures may be proper to be taken with
respect to the outstanding certificates founded upon the tax
granted in October last; also directing the treasurer to issue
his executions against the delinquent collectors and constables.”

This was another money bill, and the report of the committee
was made to the Senate by way of Resolves.

I find, also, that the Senate of 1782 acted in the precise
manner that the Senate of 1868 has done in the case of New-
man. The following is an entry in the Senate Journal, February
23,1782 :

“ Resolve on the petition of Ebenezer Conant, a nine
months soldier of 1779, committing his petition, and warrant
accompanying it, to the Committee on Accounts for payment.”

This was the form of resolves in those days for paying soldiers
of the Revolution. It does not vary materially from the form
now used to pay soldiers who served their State and country in
the war for the Union.

I also find this entry in the Senate Journal: “February
25, 1782, on the petition of Henry Wilson, ordered, that the
same be committed to the Committee on Accounts, for exami-
nation and payment.”

I also find the following entry: “June 29, 1782, ‘An Act
for laying certain duties and excise on certain articles.’ Passed.
Sent down for concurrence. House concurred.”

I could give many more analogous cases, had I time to
examine the records more fully. These which I have given
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occur in 1733, and the gentleman who occupied the chair of
the Senate and presided over its deliberations that year, was
Samuel Adams, or as it appears on the Senate Journal, “ Hon-
orable Samuel Adams, Esquire,” a gentleman whose fame and
greatness will only die when virtue.and a love of liberty die.

1 respectfully submit that in the citations 1 have made I have
answered the following paragraph of the honorable Speaker’s
decision, to be found on page 26, House Doc. 250 :

“ If cotemporaneous usage could be shown by which it should appear
that immediately after the adoption of the constitution, and up to the
present time, the Senate had originated the appropriation bills equally
with the House, and without objection on the part of the House, it
might affect the view of the Chair as to the construction of the language
of the constitution. But, so far as the Chair knows, no such usage
exists. If it was understood by the framers of the constitution that
money bills included only revenue bills, and did not include appropria-
tion bills, why should not the Senate have originated them from the
first equally with the House ? ”

The extracts I have given are an answer to this inquiry;
I do not wish, however, to be understood as claiming that the
Senate has a right to originate of its own volition either a tax
bill or an appropriation bill, although many of the best and
wisest of our statesmen have claimed, and do now claim, that
the words “ money bill,” as they are used in our constitu-
tion, only refer to bills for the raising of taxes. This was the
decision of Mr. Upham, who was president of the body in 1856,
and which is referred to by the honorable Speaker, and an
attempt is made to controvert its statements of facts and answer
its reasoning; but I respectfully submit that the attempt at both
is unsuccessful.

Any one who will give the matter a careful consideration, and
will examine the journals of the two branches of the general
court, will see that in the early days there were no joint stand-
ing committees of the legislature, but there were special joint
committees appointed to consider important questions, and these
joint committees reported invariably to the Senate. In the prog-
ress of time joint standing committees were appointed, and
they have existed for half a century at least, to which matters
coming before the legislature were referred. One of these was
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on Claims, to which persons who had demands against the State
appeared to present their cases. These were generally for
money, varying in amounts, and the reports were made to either
branch, as provided in the rules and orders. It has not been
until now that the propriety-of this practice was over called in
question. As in the case of Newman, which is now made up
to test a constitutional question, these claims were for small
amounts. They created no new debt. They were merely to
pay what the State owed. The State of Massachusetts has
owed Newman fifty dollars, and has owed it to him for five
years. These Resolves, as the one in the Newman case, merely
acknowledge obligations, and declare that they should be paid.
They do not create a debt. They do not assess a tax. They
do not appropriate money. They only acknowledge an obliga-
tion to pay what the State owes. The passing of the Newman
Resolve, even when it has passed both branches, does not give
the claimant his money. To pay him that, requires an appro-
priation, for which provision must be made either in a special
or in the general appropriation bill, and those bills, I admit,
ought to originate in the House, because they are, strictly speak-
ing, “ money bills.” There has never been a joint standing
committee on appropriations or taxation. The Committee on
Finance is a House committee, and it is the duty of that com-
mittee to prepare appropriation and tax bills, and report them
to the body of which they are its agent; and before Newman
can get his fifty dollars, the Committee on Finance of the House
must provide for it in an appropriation bill, and that appropria-
tion bill must receive the approval of both branches and the
assent of the governor before the money can be paid.

This is the distinction which I make between Bills or Resolves
which favor the payment of money, and an appropriation bill
appropriating money. Like the Resolve in the case of Newman,
and a dozen others which have been reported in the Senate and
become laws this session, or the bill appropriating forty thousand
dollars for the Mount Holyoke Female Seminary, which was
reported from a joint committee to this body, not one dollar of
the money named in these Bills and Resolves can be. paid until
provision is made for it in an appropriation bill, which appro-
priation bill must originate in the House; and such has been
the uniform practice in the legislature of the Commonwealth,
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and by it the rights of the House as recognized by the consti-
tution in regard to “money bills” are secured. There has
been no attempt by this Senate or by any preceding Senate, so
far as my knowledge extends, to change this practice. The
House has its own special standing committee which has
“ money bills ”in charge—the Committee on Finance, —and
this committee reports to the House, and not to the Senate.
The Senate has no representative on that committee, and ought
not to have any.

I shall not extend my remarks to review the position taken
by the honorable Speaker in regard to the parallels which he
has drawn between the words “ money bills ” in our constitu-
tion and the practice of the British House of Commons, nor in
regard to the position which he takes respecting words of a
similar import in the Constitution of the United States, and
for this reason—that the House of Commons has no written
constitution, and Congress has no joint standing committee.
The House of Commons acts from precedents running back to
the time of King John. Nor do I think it profitable to enter
into a sketch of the gradual rise into political importance and
power of the British House of Commons. It is well known
that until William and Mary ascended the throne, in 1688, the
grants of money were made direct to the king, and he could do
with them as he might think proper. The House of Lords gen-
erally was with the king. In time, England became what she
is now—a constitutional monarchy. The Commons alone rep-
resented the people and the property of the kingdom. The
king represented prerogative, and the House of Lords heredit-
ary feudalism. It was proper, therefore, the Commons should
hold the purse strings. But what analogy is there between the
two branches of the British parliament and the two branches of
this legislature ? Does not the Senate represent the people and
the wealth of the State as thoroughly as the House ? Don’t
the same people elect the members of both Senate and House ?

The Commons of England do not allow a “ money bill ” to
be amended by the Peers. We have that right; so has the
United States Senate. But the Peers have a right to hear
petitioners and grant reliefs, by bill or otherwise, and so has
the United States Senate. Stephen I. Newman could be heard
before the House of Lords or the United States Senate, and a
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Resolve could be reported by a committee of either body
granting his claim, and if it received the vote of the Commons
or the House of Representatives, -he could get his money.

I have already occupied the time of the Senate too long upon
this question. If I have succeeded in drawing the attention of
the Senate to its importance, I shall have accomplished my
purpose.

Constitutional liberty can only be preserved by each branch
of government performing faithfully its duties, adhering to its
constitutional rights, and not permitting them to be infringed
upon under any pretext whatever.

The Senate of Massachusetts has existed for nearly ninety
years. It has numbered among its members the ablest and
wisest men of the Commonwealth. The duties and the privi-
leges of the Senate are prescribed by the constitution of the
State. Its unbroken record, preserved in our archives, shows
how well in all time the members of this body have performed
their trusts, and adhered to a wise line of constitutional duty.
They have never attempted to encroach upon the prerogatives
of the other branch. When the other branch sought to encroach
upon its rights, as in 1785, upon a question analogous to the
one now under consideration, the Senate firmly and successfully
resisted. From that time until 1856, a period of seventy years,
the right of the Senate to take original action upon all such
Bills or Resolves as this of Newman, was never colled in ques-
tion. Since then, one or two attempts have been made to
impair the rights of the Senate and dwarf its power. One is
now before this legislature ; but if we stand as we ought to
stand, as one man, to resist the wrong, we shall preserve our
self-respect and receive the approval of the people.


