
iENATE No. 213.

The Committee on Railways and Canals, to whom was referred
the petition of the Horn Pond Branch Railroad Company, for
increase of capital stock, and for liberty to enter upon and
use the Grand Junction, Union Freight, Fitchburg, Lexing-
ton and Arlington, Boston and Maine, Eastern, and South
Reading Branch Railroads, have considered the same, and
submit the following

REPORT:

The Horn Pond Branch Railroad Company own the road-bed
for a railroad from the Woburn Branch of the Lowell Railroad
to Horn Pond, about 3,500 feet long, and costing a little over
§12,000. They do not own the track upon this road-bed, nor
any engines or cars of any kind. By charter they have a right
to enter upon and use the Woburn Branch and Lowell Rail-
roads. Ostensibly, the petition is for increase of capital to pro-
cure equipment, and then to enter upon and use with this
equipment all the otherrailroads on the north ofBoston having
connection with any pond where ice is cut, or with wharves
whereat it may be shipped, with the evident intention of then
calling for a commission under the provisions of the General
Statutes to regulate the rates of freight, and fix the times of
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running trains. Really, it is the application of Addison Gage
and the Boston Ice Company, in which he is one of the largest
stockholders, for the aid of the legislature to compel the Fitch-
burg Railroad to reduce its rates for the transportation of ice,
on the ground that these rates are exorbitant, and if continued
will compel the transfer of the entire business of shipping ice
from Massachusetts to Maine, where it is claimed it may be
done more cheaply. On these points a long and tedious hear-
ing was granted to the petitioners and remonstrants, occupying
some sixteen sessions of the Committee, and certainly affording,
in the opinion of the Committee, an exhaustive examination of
the whole subject. Counsel for the petitioners, Hon. D. W.
Gooch ; for the Fitchburg, and Lexington and Arlington Rail-
roads, S. W. Bates, Esq., and E. 11. Derby, Esq.; for the East-
ern Railroad, George M. Browne, Esq. The Grand Junction,
Union Freight, and Boston and Maine Railroads did not appear.

Mr. Gage presented an estimate of the cost of doing the ice
business on the Fitchburg Railroad, made up by himself, by
which he endeavored to show that a rate of twenty-five and one-
half cents per ton would pay expenses and a dividend of nine
per cent. It was clearly shown, however, in reply to this, that
Mr. Gage had omitted many items of expense which ought
properly to be charged; that the whole amount he allowed as
net profit was not enough to pay eight per cent, on the cost of
the engines and cars employed in the business, and allowed
nothing whatever for use of ice-tracks, main road, freight-yard,
engine-house, &c. Moreover, it was shown that at the same
average rate for all freight, the receipts of the Fitchburg Rail-
road from that source would be reduced to about one-third of
what they now are; and as the whole freight expenses are now
seventy-two and one-half per cent, of the whole freight earn-
ings, the rate proposed by Mr. Gage would inevitably result in
a loss.

Mr. Gage also submitted another estimate, made up by him-
self, to show that the income per mile run by general freight
trains was only $2.43, while that by ice trains was $7.27. To
this it was replied that he had charged too many miles to the
general business, and not enough to the ice. It was also
deduced from Mr. Gage’s own estimate that the general freight
averaged $1.35 per ton carried; and the annual report to the
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legislature showed the average mileage of freight to be twenty-
eight and one-quarter miles; if, then, one ton of general freight
carried twenty-eight and one-quarter miles, pays $1.35, one ton
of ice carried in a train running sixteen miles for the round
trip ought to pay, at the same rate, 76] cents. It is right to
make the comparison in this way, because the general freight
gives loads both ways—ice only one way—and therefore it must
be charged with the round trip. The petitioners then called
General Haupt, a civil engineer of distinguished ability, well
known for his activity and efficiency during the war, and who,
as chief engineer and superintendent of the Pennsylvania Rail-
road, had largely increased the business of that road by the
adoption of low rates of freight for new business. General
Haupt had made up an estimate, which he presented, endeav-
oring to show that a business of six hundred tons of ice per day
could be done at the rate of twenty cents per ton, and one of
four hundred tons per day at the rate of twenty-five cents per
ton. It was shown, however, in reply, that he had commenced
his estimate on a false basis, by assuming that the cost of pas-
senger and freight trains were equal per mile run, which, if
perhaps true in Pennsylvania, is not true in New England ; that
in estimating cost of repairs of cars he had included all the
cars of connecting roads, and thereby made the cost per car
much less than it should be; that he did not allow mileage
enough to the ice trains; and also that he did not allow enough
for maintenance of way or for interest on capital. After the
remonstrants had submitted their testimony, General Haupt,
being recalled, made a review of that testimony, and submitted
a new estimate of his own, making the proper charge, including
ten per cent, on capital for dividends and taxes, to be forty and
three-tenths cents per ton. The parties on the other side, in
examining this statement, claimed to show several items of
expenses omitted of which they had given proof, and that Gen-
eral Haupt had unwarrantably reduced the amount of capital
invested by reasoning on general principles, while they had
made up their statements from knowledge of actual facts.
General Haupt, in his second statement, evidently understood
parts of the subject better than he did in the first, having fuller
and more reliable data ; and in his second statement he nearly
doubled his first estimate of costs. The witnesses on the other
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side, however, remained firm in the belief of the correctness of
their own estimates as first presented.

The Eastern Railroad objected to the petition on the ground
that they already had cars enough for the ice business on their
road, and that they were doing the business at a very low rate,
showing by testimony of their engineer, T. Willis Pratt, Esq.,
that the charges upon ice were in comparison with through
business only seventy-two per cent., and in comparison with the
other local business of the road only forty per cent., of the
respective charges for those branches of business. The Fitch-
burg Railroad then introduced Mr. Ayers, a man of much rail-
road experience, as superintendent and master mechanic, and
Mr. Varney, their master of car repairs, testifying as to the
cost ofrepairs of equipment for the ice business, and concur-
ring in the opinion that this service was much more severe in its
effects upon the equipment than the general business of the
road. They also introduced their former master of the freight
yard, describing the shifting service and testifying that one-
tenth of this service was done for the ice business; also the
conductor of the ice train, to describe the manner of doing this
business. He estimated the average length of a round trip in
the ice business, at seventeen miles.

Mr. Horace W. Ball, civil engineer of Charlestown, was
then called, who had measured the distance run by the ice
trains, and during one week had kept an accurate account of
the service performed. He made the average distance per trip
during this week sixteen miles; quantity of water used 900
gallons ; fuel, three-fourths cord best hard wood ; and during
the remainder of the hearing, the above amounts were used by
both sides as established facts, although some further experi-
ments by Mr. Ball, at a later period gave an average length of
trip on thirteen trips of 17T|-0

- miles, and of wood used 1
cords. A record of sev.en other trips was kept by Mr. B. Gran-
ger, civil engineer of Boston, giving an average length of trip
of 48j906q miles, and of mixed wood used, 1 cords. This
difference in distance was covered by some of the trains going
to more places than others, and by doing more shifting in
making up the trains.

Mr. Stewart, superintendent of the Cheshire Railroad, was
introduced, who made a comparison of prices on the Fitchburg
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and Cheshire Railroads, showing that ice was charged at a
lower rate than any other freight, except that of the lowest
class when carried the longest distance.

Mr. Bigelow, formerly superintendent of the Fitchburg
Railroad, was called, and testified that ten or twelve years ago,
he made, an estimate of the cost of doing the ice business, and
found it to be forty and one-half cents per ton, and that at the
present time he should judge it would cost twenty-five per cent,
more than it did then.

Mr. Edward Frost, civil engineer of Boston, now employed
with General Foster upon harbor surveys, was called, and
gave an estimate derived from the annual reports to the Legis-
lature, for the years 1866 and 1867. He made the direct
working outlay on the average of the whole freight business,
“lVo5o cents per ton per mile, and depreciation jV/q, thereby
making the cost of the ice business at the average of the whole
52i5

0
1q cents per ton for the round trip of sixteen miles. He

estimated that the ice ought to pay 10 j cents per ton more
than it is now charged, to bring it up to the average of the
whole freight business, or about sixty-seven cents per ton.

General William Raymond Lee was then called, an eminent
engineer, well known in this community, for many years super-
intendent of the Providence Railroad, and afterwards manager
of other lines. General Lee gave a very full, clear, and scien-
tific explanation of the elements of the cost of railroad service,
and in after discussions witli General Haupt and Mr. Gooch,
maintained his points ably and convincingly. He estimated
the cost of the freight business of the Fitchburg Railroad, not
including interest on capital, at cents per ton per mile,
making for ice on a round trip of 16 miles cents per ton.
He compared the receipts from ice with those from the general
local business of the road, and concluded'that the ice business
was allowed a very considerable advantage, being made to pay
less than half the profit other business did.

Mr. Edward Appleton, civil engineer of Boston, was then
called. Mr. Appleton has been engaged in his profession prin-
cipally in constructing railroads for thirty years, with some
experience as a railroad superintendent, had devoted some
time to the study of cost of transportation, and was an advocate
on general principles of low rates of fare and freight, but was
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aware that to accomplish this object an ample supply of business
was necessary. Mr. Appleton was also satisfied that it would
not bo right to reason from long traffic to short traffic—that
the short traffic of only a few miles must cost much more per
ton per mile, than that coming a hundred miles or more. Mr.
Appleton presented an estimate of the cost of doing the ice and
brick business on the Fitchburg Railroad for the year 1867,
made up from the actual items of expense of every kind wher-
ever they could be obtained, and taking averages only for those
items where the actual expense could not be ascertained. This
estimate, including insurance and State taxes on capital
invested, amounted to cents per ton ; he then added 10
per cent, on capital invested to cover United States taxes and
dividends, and made the rate which ice should pay cents
per ton. Comparisons were also given of the ice business with
other business upon the road, showing the ice to be carried at
much less rates than the local business, and to be but very little
in advance of the charges to the business of connecting roads.
The petitioners allowed that this way of arriving at the cost
was most correct, but maintained that some items of cost were
charged'to them which ought not to be, such as shifting in
freight yard ; also, that too much capital was charged to the ice
business; but Mr. Appleton, on re-examination, maintained that
he was right on these points, and in regard to capital charged ;

having known the road from its commencement, he felt fully
satisfied of the propriety of the several charges.

William B. Stearns, Esq., president of the Fitchburg Rail-
road, and formerly a civil engineer, was then called. After-
pointing out inaccuracies in the statements presented bj Mi.
Gage and Mr. Haupt, and making some comparisons on the
basis of Mr. Gooch’s argument of last year, he presented an

estimate of the cost of the ice business, exclusive of interest,
amounting to cents per ton, and, including interest on

capital at eight per cent., 65| cents per ton. He also showed
that the cost of running all trains on the Fitchburg Railroad in

1861, ’62 and’63, averaged about 98 cents per mile run; in

1865, ’66 and ’67, it averaged about $ 1.53 per mile run, an

increase of more than 55 per cent., while the increased charge

to ice in the same period was but 20 per cent., and taking the

average cost of all trains on the Fitchburg Railroad in 1850
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per mile run, it is found to be 68 cents, while in 1865, ’66 and
’67 it averages $1.53, an increase over cost in 1850, of 125 per
cent. The average rate charged for ice, including both ship-
ping and retail, in 1850, was 35 cents per ton ; increasing it in
the same proportion as expenses have increased, would give the
present rate for ice as 78| cents per ton. Mr. Stearns also gave
the prices of the various classes of freight upon the Lowell and
Worcester Railroads, showing but slight variations from those of
the Fitchburg Railroad, and that the charges to ice were less
than the average upon either of these roads. Mr. Stearns also
showed the great inconvenience, almost impossibility, of satis-
factorily and safely transacting the business, if each ice dealer
should furnish his own cars, and call upon the Fitchburg Rail-
road to haul them whenever he wished. A great deal of dis-
cussion took place in the course of the hearing whether it was
right to reckon the whole distance of the round trip, 16 miles,
in estimating the expense of the ice business. The preponder-
ance of the testimony was certainly in favor of doing so ; as
the expense of getting the train back to take a second load
must be borne by the load carried the first’ trip, and the loss of
fuel, Ac., in switching and waiting no doubt made up for the
difference between hauling empty cars and full ones. A great
many comparisons were also made by the several parties as to
the net receipts of the ice business compared with other busi-
ness, in which this question of charging expense for the round
trip also figured. It was evident, however, that any fair com-
parison made in any manner would show that the ice business
was charged at more favorable rates than any other. One
instance is selected as being the nearest like the ice business in
every respect, viz.: Coal to Watertown, distance 8 miles,
round trip 16 miles, cars returned empty. Charge to coal 95
cents per ton, charge to ice for same round trip 60 cents per
ton; other comparisons fairly made give substantially similar
results. Take the average rate of the local business on the
Fitchburg road, cents per ton per mile. Charge ice at
the same rate for eight miles, half of its round trip, and it will
give cents per ton. The actual receipts of the Fitch-
burg Railroad for this ice and brick business are for Fresh and
Spy Pond ice, 60 cents per ton; for ice from Lexington Rail-
road, 50 cents per ton ; for brick 47]- cents per ton ; averaging
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for the whole business done by these trains cents per ton,
showing in this way that the charge to ice is less than that for
the local business, without allowing anything for hauling back
the empty cars.

The average cost of car repairs was a subject of much dis-
pute, Mr. Gage and Mr. Haupt placing it much lower than the
witnesses on the other side. It is worthy of notice that Mr.
T arney, Mr. Appleton, and Mr. Stearns, estimating indepen-
dently of each other and taking different methods to reach
their results, varied on this head but a few hundred dollars on
a total cost of over $14,000.

Four engineers, Mr. Frost, Mr. Lee, Mr. Appleton and Mr.
Stearns, have estimated independently of each other, the cost
of the ice business, and all of them, except Mr. Lee, who stated
that there was but little profit at 60 cents per ton, have named
what they think a fair rate for ice, to pay the same profit which
other business does.

The results are as follows

Proper charges, includi:Cost.
dividei

Mr. Frost, ....52T
5

81-irB1-ir cents per ton, cents per ton.
Mr.Lee “ “ “

Mr. Appleton, . . . 42 T^T “ “ “ 07 T
8
3
3
5

“ “ “

Mr. Stearns, ....45 17S
°

B- “ “ “ 05t6j6j;
“ “ “

Average, . . . 47t6
b
4j cents per ton, 67 TfB cents per ton.

The evidence of the above gentlemen, all experts on cost of
transportation, shows that the cost of transporting ice by rail-
way from Fresh and Spy Ponds to Charlestown, is about 47|-
cents per ton ; and that with the addition of a due allowance
for interest on capital used in this business, the charge should
be over 67 cents per ton.

From 1845 to 1854, the rate on the Fitchburg road for trans-
porting shipping ice was about 40 cents per ton, and as the
business was not remunerative at that price, it was, in 1854,
charged 60 cents per ton, an increase of twenty-five per cent.,
while the actual cost per mile run by trains, as shown by the
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reports made to the legislature for 1815 and 1854, increased
from 43]-| cents to 85] cents, or nearly 100 per cent. The
price remained at 50 cents per ton until 1866, when, in conse-
quence of the greatly increased expense of operating railroads,
the rates on all kinds of freight were raised, and ice was
charged 60 cents per ton, an increase of 20 per cent., while the
increase in cost per mile run from 1854 to 1866, was from 85J
cents to $1.59, or nearly 90 per cent. This shows that from
1845 to 1866, the rate per ton for transporting shipping ice was
increased from 40 to 60 cents, or 50 per cent., and that the
expense of doing the business during the same period had
increased from 43}-| cents per mile run to $1.59, or about 270
per cent., and that the increase in actual expense has been
more than five times greater than the increase in the charges
for transporting ice.

The average cost per mile run of all trains, as found from
the railroad returns, is not intended to show the cost ofrunning
ice trains, or any particular class of trains, but to illustrate the
great increase in the operating expenses generally on railroads.
It may, however, be stated, that it was shown to your Commit-
tee that it was much more expensive to run freight trains than
passenger trains; that an ice train was more expensive than an
ordinary freight train, as from the peculiar nature of ice it
damaged the cars much more than general freight; that special
short cars, which cannot be advantageously used for other busi-
ness, are necessarily provided for its transportation ; and also
that on the Fitchburg Railroad several complete branch rail-
roads are maintained and used exclusively for this business.
It is also evident that the cost of an ice train, running from 32
to 48 miles per day, is not in proportion to the miles run, as a
large portion of its expenses are fixed and almost independent
of motion and would not be proportionately increased by any
increase of distance run, whether small or great. In consider-
ing this subject, wo cannot say that the cost of doing the ice
business, in the manner it was shown it must be done, is inde-
pendent of the distance carried, like the transmission of letters,
but that the fixed expenditures for equipment, tracks, yard-room,
shifting, &c., are so considerable, that the mere running or road
expenses, as shown by the cost of train per mile run, make up
but a small proportion of the cost.

O
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The petitioners proved that the ice was loaded and unloaded
without expense to the railroad company; that the loaded
trains did not occupy the depot grounds; and claimed that on
this account this business was more profitable than general
freight. It was, however, shown in reply, that a large portion
of the general freight was loaded and unloaded by the owners,
and although the loaded ice trains did not occupy the depot
grounds, they did occupy valuable track room below Warren
Avenue; that a considerable portion of the depot grounds was
constantly filled with empty ice cars, and that the expenses
saved in loading and unloading were fully equalled by the
additional expenses incurred in switching and shifting cars and
waiting with the engine, cars and men for the train to be
loaded. It was also shown that ordinary freight trains are
loaded in both directions, with an average load fully equal to
that of ice trains.

Several gentlemen interested in the ice business were intro-
duced, and their testimony showed that Boston was a much
better point for carrying on.the ice business than the Kennebec
River ever could be; that they were desirous of carrying on
the ice business here, but found it extremely difficult to obtain
a foothold anywhere; that if Mr. Gage should remove his
business to Maine, other parties would be very glad to occupy
the places left vacant by him. It was also shown in the course
of the testimony, that about $317,000 of the capital of the
Fitchburg Railroad was used for, and was properly chargeable
to, the ice and brick business; and that the equipment already
provided by the Fitchburg Railroad specially for the ice
business, could transport nearly four times as much ice as it
now does, if it could be loaded and unloaded with sufficient
despatch.

After so long and tedious a hearing, the Committee have
arrived at the following results :—•

First. That there is an ample equipment for the ice business
already provided by the several railroads connected with ice
ponds, and that it would be a waste of Capital for the Horn
Pond Railroad Company, or any other corporation or individ-
ual, to increase this equipment at present.

Second. That no reason was shown for granting to the
Horn Pond Railroad Company the privilege of entering upon
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and using other railroads that it may be able to reach. On
the contrary, the fact that said railroad is in reality but a side-
track, less than three-fourths of a mile in length, and built
solely for the accommodation of one business and in no way
for the benefit of the public, is sufficient, in the judgment of
the Committee, to warrant them in saying that the privilege
sought by said company ought not to be granted.

Third. That the charges of the Fitchburg Railroad for the
transportation of ice are very liberal compared with the rates
on other freight, and that the net profits derived from this
business by that company are less in proportion than the net
profit of other business.

Fourth. That there is not the slightest danger that the
business of shipping ice will be transferred from Boston to the
Kennebec River.

And for the above reasons the Committee report that the
petitioners have leave to withdraw.

ALEXANDER, Jr.,
S. CHAFFEE,

IT.
K.

Of the Senate.

WILLIAM MIXTER,
CIIAS. H. DREW,
W. H. P. WRIGHT,
O. T. RUGGLE3,

Of the House.
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House of Representatives, April 15, 1868.

The undersigned, being unable to concur with the majority
of the Committee on Railways and Canals, in their Report
relating to the petition of the Horn Pond Branch Railroad
Company, respectfully submits the following Minority Report
and accompanying Bill.

The petitioners presented to the Committee a Bill containing
the following provisions :

“Sect. 1. The Horn Pond Branch Railroad Company is
hereby authorized to increase its capital stock, by adding two
thousand shares thereto, in the same manner, and subject to
the same conditions provided in the act to which this is addi-
tional.

“ Sect. 2. The said company is hereby authorized to enter
upon and use with their ice-cars, the Fitchburg Railroad, the
Lexington and Arlington Railroad, the Boston and Maine Rail-
road, the South Reading Branch Railroad, the Grand Junction
Railroad, and the Eastern Railroad, in the same manner, and
upon the same conditions and terms that said company is
authorized to enter upon and use the Woburn Branch Rail-
road and the Lowell Railroad, under the provisions of the act
to which this is additional.

“ Sect. 3. The Horn Pond Branch Railroad Company shall
purchase whatever good and serviceable ice-cars any of the
aforesaid railroad companies may desire to sell; notice of said
desire being given to said Horn Pond Branch Railroad Com-
pany within thirty days from the date of approval of this act —

€ommomucaUl) of iltassadjusctts.

MINORITY REPORT.
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and the said cars being ready for delivery within ten days from
the date of said notice. And if the price to be paid for the
same cannot be agreed upon between the parties, then the
same shall be determined by commissioners to be appointed in
the manner described in section one hundred and seventeen,
chapter sixty-three of the General Statutes, whose award shall
be binding upon said parties.”

In order that the matter may be better understood it may be
well to quote the provision of the former Act to which the bill
refers. That Act was passed in May, 1852, and the following
is the section to which reference is made:—

“ Sect. 6. Said corporation is hereby authorized to enter
upon and unite their railroad by proper means, with the
Woburn Branch Railroad, or Lowell Railroad, as aforesaid,
and also to use said Woburn Branch Railroad and Lowell Rail-
road, paying therefor such rate of toll, as may be mutually
agreed upon by the parties, or as the general court may from
time to time prescribe.”

It will be thus seen that the petitioners ask only for a more
general extension, though in a limited form, of a privilege
which had already been granted by a former legislature.

This matter was substantially before the legislature in another
form at the session of last year, and involved, as in this case,
the rates of charge made by the Fitchburg Railroad for the
transportation of ice. Soon after the present hearing com-
menced, a striking discrepancy was found to exist in the state-
ments of the officers and experts offered on behalf of the Fitch-
burg Railroad Company, and those offered on behalf of the
petitioners, as to the number of miles necessary to be run by
the cars in transporting the merchandise of the petitioners, and
the cost of doing certain kinds of service ; and, in relation to
which, information entirely reliable and correct was necessary
in order to enable the Committee to reach a just solution of the
pending controversy between the petitioners and the railroad.

The petitioners therefore deemed it proper, at an early stage
in the hearing, to make the following proposition to the Fitch-
burg Railroad Company :



14 [Apr.HORN ROND BRANCH R. R. CO.

“ That the respondents [the Fitchburg road,] shall select
some competent person, skilled in making estimates of cost
and expenses of railroad transportation, and the petitioners
shall select another such person. These two shall make esti-
mates of all proper charges and costs of transportation of ice
from the various points where the petitioners’ ice-houses are
located on the Fitchburg Railroad, or its branches and connec-
tions, including in said estimate dividends to stockholders, and
all other matters properly chargeable to said transportation.

“If said persons agree in their estimates, then the same
shall, for the purposes of this hearing, be received and taken as
the true estimate of such charges and costs. If such estimates
do not agree, then said persons shall mutually select a third
person, who shall determine all points of difference between
them ; and the estimate concurred in by two or more of said
persons shall be received and taken as’ true and correct for all
the purposes of this hearing.

“ And if the Committee see fit, at any time, to give any
instructions in relation to the estimates to be made, or other
matters pertaining thereto, the same shall be obeyed by the
persons appointed to make such estimates.”

This very reasonable proposition was promptly rejected by
the Fitchburg Railroad, notwithstanding they had it in their
power to produce all the data upon which they relied to sustain
their rates of charge, and could easily satisfy a disinterested
board of referees of the propriety of such rates, if they were in
fact reasonable. But while conceding their right of refusal, it
is certainly to be regretted that it should have been claimed ;

for the result was the introduction of much conflicting testi-
mony, the production of many crude opinions, and generally
an unsatisfactory attempt to extract from experts and some-
times interested witnesses, during a tedious hearing of more
than three full weeks of working days, the results that might
have been otherwise put before the Committee at a single ses-

sion, and in a much more satisfactory manner. The labors of
the Committee would have been thus very much lightened, and
the legislature called to act upon what would have taken the
shape of an agreed statement of facts, instead of the mass of
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conflicting statements and opinions that are now presented by
either side.

It is only just to the petitioners that they should have the
credit of making so fair a proposition, while it is hard to recon-
cile its refusal by the railroad company with any very sincere
desire, on their part, to give the Committee and the legislature
a full and fair exhibition of facts.

The petitioners allege that the ice for which they desire
cheaper and better transportation is an article not only of prime
necessity in domestic use, but also of much consequence as an
article of commerce. Mr. Addison Gage, the president of the
Horn Pond Branch Railroad, who is largely interested in the
ice business, as well as in the proposed bill, made a statement,
in giving his testimony, which is worthy of note at this time,
when it would seem to be our first duty to arrest the decline of
our commerce, and to'maintain our hold upon that part of it
which still remains.

He states that, during the last thirteen years, the business
firms with which he has been connected have shipped from
the port of Boston and Charlestown twenty-seven hundred and
eighty-six (2,786) cargoes of ice, being more than two cargoes
for every three working days for the whole of that time. The
value of this ice when on shipboard, including the freight, is
more than six millions of dollars (#6,000,000;) the most of
which comes into the State without taking a dollar out of it,
being simply the product of labor.

In addition to the ice, many of the vessels have taken along
with it large quantities of vegetables, fresh moats and other
products of the State of more value than the ice itself, and
which could only be shipped in connection with ice. The
entire value of these 2,786 cargoes, including freight, is not
less than ten or twelve millions of dollars, (#10,000,000 or
#12,000,000,) nearly every dollar of which comes back into
the State in money. Most of those vessels, moreover, would
have left in ballast had it not been for the ice business.

In addition to the above it may be stated that, in the year
1866, there were four hundred, (400,) and in the year 1867
there were three hundred and seventy (370) clearances of
vessels laden with ice ; or about one-twelfth of all the vessels
which cleared from the port of Boston during those two years.
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It is not a vainassertion, therefore, that the exportation of ice is
a matter of serious importance to the commerce of Boston.
And this business has been mainly built up by the industry and
enterprise of the petitioners.

Those interested in this bill further say that they have made
large investments for the purpose of continuing this business,
which are to-day imperilled by the course pursued by the
Fitchburg Railroad. Their investments represent, in fact, as
they allege, the whole available accumulations of the last thirty
years. Induced to devote their time and labor and money to
the development of this branch of industry, and to convert an
otherwise almost useless material into a means of employment
for hundreds of laborers and fleets of ships, they have always
been obliged to put their earnings into the enlargement of
their facilities for business, in order to insure its successful
prosecution.

In this connection the petitioners offered to the Committee
evidence of what they allege to be the oppressive burden
imposed upon them by the railroad in their rates of charge
for transportation. They say these rates are such as directly
tend to embarrass, if not to drive entirely from the State, this
important business; to destroy the value of the investments
which have already been made, and to prevent further invest-
ment in the future.

In order to get a better understanding of this part of the
subject, the following statement may not be out of place:—

The exportation of ice was commenced at Gray’s Wharf, in
Charlestown, by Frederic Tudor in 1805, and that wharf has
continued to be the centre of the export trade ever since,
occupying a considerable portion of the wharves between
Charles River Bridge and the navy yard.

The reason why Charlestown is the central point for export,
is because of its deep water at the wharves, and of its being
the nearest point to Fresh and Spy Ponds, where a large por-
tion of the ice for export from this region is at present cut or
secured,—those ponds averaging only about five miles distant
from the wharves.

Until 1841 the ice was all drawn in wagons by horses. That
year the Charlestown Branch Railroad was completed, having
been chartered exclusively for the ice business, to extend from
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these wharves to Block Island, (a point between the above
named ponds,) with three lateral tracks leading to the borders
of those ponds.

In 1845, the franchise of that railroad was transferred to the
Fitchburg Railroad, which latter was chartered to extend from
Block Island to Fitchburg.

Up to 1854, ice was carried from the ponds to the wharves
by the railroad company at thirty (30) cents per ton for all ice
that was retailed in Boston and vicinity ; and for ice for export
forty (40) cents per ton, with a discount of one and one-half
(1.1) per cent, for every 10,000 tons. This made the average
price less than 35 cents per ton delivered at the wharves. For
the distance below Warren Avenue, which is 1,000 feet from the
wharves, the railroad company has always used horse-power.

In 1854, a change was made in the board of directors of this
corporation, and an entire change of policy was instituted under
the lead of Mr. John J. Swift, who soon after became president.

The new board of directors endeavored to break the contract
made with the petitioners by the previous board, but found that
it could not be disturbed during that year.

As, however, the place of delivery was not stipulated in the
contract, the railroad company assumed to deliver the ice at the
westerly side of Warren Avenue, and compelled the owners to
make additional payment for transporting it (in the same cars,)
from that point to the wharves.

On the first day of January, 1855, the price was advanced
from the rate before mentioned to 50 cents per ton, (exclusive
of the hauling below Warren Avenue,) thus making an advance
of about 50 per cent.

Previous to this time (or about 1850,) ice-houses had been
built at Groton, with a verbal agreement made with the then
board of directors that the freight should be 62|- cents per ton.
When the freight on the Fresh and Spy Pond ice was raised to
50 cents, notice was also given that the freight from Groton
would be raised to 90 cents per ton. And in the month of the
following February, after that winter’s crop had been secured,
freight upon the Groton ice was demanded, without notice, at
even the still farther advanced rate of $1.25 per ton, (exclusive
of the charge below Warren Avenue,) upon ice already trans-
ported.

3
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Payment was refused upon the ground of the charge being
exorbitant and without notice, and suit was commenced against
Gage & Company, to recover the amount. While the suit was
pending, parties engaged in the ice business applied for redress,
both to a committee of investigation, appointed by the stock-
holders, and to the legislature. Both the legislature and the
committee declined to take the matter into consideration
while the suit was pending in court. The court subsequently,
(in 1859,) decided that the railroad could not recover
the increased rate, (namely, §1.25 instead of 90 cents,) until
after notice duly given before transportation. It also decided
that the court had no power to interfere with the rates of freight
determined by the directors upon ice transported, after notice,
but that the legislature had reserved that power to itself. (See
12 Gray’s Reports, p. 398.)

It may not be out of place here to state that, because Mr.
Gage refused to pay, without suit, the sums demanded by the
railroad, (including the §1.25 per ton on ice from Groton,
which the court decided could not be legally collected,) he was
required to deposit gold, in advance, day by day, with an
employee of the Fitchburg Railroad, to be applied in payment
for the freight upon each day’s anticipated transportation.
And in case, upon any day, a greater amount of ice came over
the road than the amount of gold actually thus deposited would
pay for, the railroad company required the cars containing such
excess to be separated from the other cars, and to be detained,—
the ice, of course, dissolving or going to waste during this need-
less delay. And because the man in charge permitted a few
cars to go forward without such pre-payment, he was dismissed
from the employment of the road, although the gold was imme-
diately tendered by Mr. Gage as soon as he was notified that
it was needed. This took place, it will be remembered, at a

time when bank bills were equivalent to gold.
It is important here to state that the Fitchburg Railroad

crosses and connects with the tracks of the Boston and Maine
Railroad and the Lowell Railroad, about a half mile and a mile
respectively, from the wharves in Charlestown.

Certain parties, including the petitioners, built ice-houses on

the lines of these last-named roads, ten miles from Boston, and
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paid less per ton for that distance, (10 miles,) than the Fitch-
burg Railroad charges for transporting the ice from Fresh and
Spy Ponds, only about five miles.

Moreover, in order to bring the ice, cut on the lines of the
former roads, to the only point for shipment, it must pass over
the track of the Fitchburg road for about one mile, (if from
the Lowell road,) and for about one-half mile, (if from the
Boston and Maine road,) from their respective junctions to the
wharves. For merely drawing the ice this one mile or this half
mile, in full trains, and in cars belonging to the other roads,
the Fitchburg road charges 20 cents per ton, making, if from
the Boston and Maine road, 40 cents per ton per mile, exclusive
of the hauling below Warren Avenue.

In 1866, the Fitchburg Railroad again increased the rate 20
cent., (or from 50 to 60 cents per ton,) on the Fresh and Spy
Pond ice ; thus making a rise, since 1854, of nearly 100 per
cent, upon the original price of transportation—and that, too,
upon an article worth only from 50 cents to #1 per ton, at the
place from which it is transported. And, during the past
season, while the petitioners have been paying to the Fitchburg
Railroad 60 cents per ton on ice brought from ponds about five
miles from their wharves, the Lowell Railroad Company has
charged only 70 cents per ton for transporting ice 28 miles over
its road. And this last ice is the same which the Fitchburg
road, receiving in full trains from the Lowell road, and in the
cars of the Lowell road, charges 20 cents for a single mile from
the junction of that road to Warren Avenue.

The petitioners farther say that, owing to the great bulk,
and the nature of the article, the transportation of ice is a
peculiar business, and cars are built specially for that purpose.
Special and full trains are run, unconnected with cars carrying
other kinds of merchandise. The number of ice-cars in use
upon all the roads is about 500, of which the Fitchburg road
has 205. It is proposed—if the legislature will permit—to
purchase all the ice-cars which any of the roads may wish to
sell, and to furnish full trains on the different “laterals” run-
ning to the ice-houses, the railroad drawing such trains at
reasonable and convenient times.

In asking the privilege for the Horn Pond Branch Railroad
of entering with ice-cars upon certain other roads, the petition-
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ers hope to avoid the controversy of long standing and pros-
pective perpetuity, which the course of the Fitchburg road has
engendered ; to enable them to transport their ice at a fair rate ;

and to save much, if not all, the inconvenience and delay which
seems inevitable if the business is left in the hands of the
corporation which now has it so largely under its control.

The petitioners farther say, and offer satisfactory evidence of
the fact, not only that they can do the business of transporta-
tion under the proposed legislation much more economically,
and at much less charge than it is now done; but they also
say that the ice train can be run without interfering with the
other business of the several connecting roads, and without any
increased danger of accident. Upon this latter point the fol-
lowing letters seem conclusive. The first is from Mr. Merritt,
superintendent of the Boston and Maine Railroad ; and the
second from General Stark, manager of the Lowell Railroad ;

gentlemen whose experience and intelligence in railroad man-
agement no person will question ; and who may confidently be
supposed to have due regard to the safety of their passengers,
and the general interests of their roads. But, in view of the
proposed action of the legislature, they do not hesitate to make
the propositions contained in their letters, thus giving, in
advance, their sanction to the principle involved in the accom-
panying bill.

Those letters are as follows
“Boston, March 3, 18G8.

“ Messrs. Addison Gage & Co.
“ Gentlemen:—In reply to yours of the 28th ult., I would state that

the Boston and Maine Railroad will be willing to contract with you,
for the present season to transport ice in large quantities from Quana-
powitt Lake, in South Reading, to the Fitchburg Junction at Prison

Point, for forty-two cents per ton, of 2,000 pounds, in trains of not less
than one hundred and fifty tons each.

« This is to be on the condition that you furnish the cars for the pur-
pose, and keep them in good repair, to be under our inspection at your
expense, and keep in repair all the tracks leading to the ice-houses from
our road.

“ It is understood that we shall have reasonable notice, and that work

will be furnished for the steady employment of the engine for the space
of at least one week at a time.

“ Very respectfully yours, M illiaji Merritt, Supt.
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“Boston, March 2, 1868.
“ Addison Gage, Esq., Pres., sc.

“ Dear Sir:—l am in due receipt of your letter of 28th ult., asking
terms for transportation of ice crop of present season, from Horn Pond
to junction of Fitchburg Railroad, upon certain conditions, recited,
viz:—

“Your company to furnish good and sufficient cars for full train, of
not less than one hundred and fifty tons ; also conductor and brakeman
for the same.
##****

“We could not assent to putting the control of trains in the hands of
outside parties, and should therefore decline to negotiate for them to be
manned or managed by your employees.

“A contract may be made on the following basis :
“ You to furnish cars as proposed and keep them in good and safe

repair, or authorize us to do it, at your cost; also to load the trains
and shift and make them up, by horse power, if necessary; to send off
the ice in such manner as to afford regular employment of our men

and power, for at least one week, at each time any is moved, in trains
of not less than one hundred and fifty tons freight.
*******

“We to furnish motive-power and train men for running said trains,
between the Pond and Fitchburg Railroad Junction, upon reasonable
notice given, and to charge for such transportation and use of our

premises, at the rate of forty-two cents per net ton (2,000 pounds,) of
ice transported.

“ This proposition may be considered open to your acceptance during
the current month ; but is not to be binding upon us, unless within
that time you enter into a written contract with us for its acceptance
and consummation.

“ Respectfully, George Stark, Manager .”

The petitioners come to the legislature because they say that
there is no other tribunal which can afford them any redress ;

and because they believe that under the provisions of the pro-
posed bill, the railroads will receive full and adequate compen-
sation for all service rendered ; and the best interests of those
engaged in the ice business, as well as of the railroads and the
public generally, will be promoted thereby.

In chosing their present form of petition, they do what seems
to them necessary, in view of the action of the last legislature.
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They presented to that body a bill of general scope, intended
to embrace not only their own case in its provisions, but also
that of many others having large quantities of merchandise for
railroad transportation. It was defeated upon the ground, as
it is understood, that being apparently of a public character, it
was asked for only by those engaged in one kind of business.
They now come with a precise statement of their particular
case, and ask for a bill which they deem essential for a suc-
cessful prosecution of their business.

The opposition to the prayer of the petitioners comes from
the Fitchburg Railroad Company. It is true that counsel
claim to appear also on behalf of the Lexington and Arlington
Railroad, but Mr, Wood, owning one-half the stock of that
road, says he has not only not authorized such appearance but
that he approves of this bill, and favors its enactment; (the
balance of the stock being owned by a leading director of the
Fitchburg Railroad.) Therefore that road is not, in fact, to be
regarded as an opponent, except so far as it is identified with
the Fitchburg Railroad.

The reasons for the opposition as assigned by the senior
counsel, are contained in twenty-nine “ points,” formally sub-
mitted in writing. Without going into a detailed enumeration
of them, it is sufficient to say that they relate to matters

already referred to, or such as are hereinafter specially men-
tioned so far as they seem pertinent and material.

Among the reasons so stated, two of the most prominent are
several times alluded to in the said “ points,” but are substan-
tially stated as follows:

“ Sixth. That the application for the right to enter and use

the above railways in the manner proposed, is designed merely
to effect for certain monopolists,—the Boston Ice Company, and
Addison Gage & Co.,—a reduction of ten cents per ton on

the charge for transporting ice, which is now moderate and
reasonable.”

That the petitioners desire a reduction of the freight upon
ice, is true; but, that they are connected with any “ monopoly,”
is an assertion quite gratuitous, and not supported by proof.
It is undoubtedly true that the ice business of Boston and
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vicinity is mainly in the hands of four houses, who have
devoted years of labor, and much capital to its development.
But it is so confined for the reason that such business cannot
bo carried on successfully without the investment of a large
amount of capital, the incurring of great risks, and the em-
ployment of a large number of men. Without large expendi-
ture, and venturesome enterprise, the material which is worked
up into a merchantable commodity, and an article of com-
merce, would literally run to waste, and give no occasion for
the employment of men that want work, and ships that are
waiting for their cargoes.

The opportunities for competition are abundant; and those
who wish to try it can find a broad field for operation. As
many ponds, of convenient and accessible location, lie within
ten miles of Boston, that have never known the ice plough, as
are now made to fill the ice-house with their winter’s harvest.
Among others may be mentioned Mystic Pond, still “ unim-
proved,” which lying only as far distant from tide-water as
Fresh Pond, and accessible by railroad, affords excellent oppor-
tunity for the display of enterprise in the form of ice-cutting.

Going out of the State, we find that a single river of Maine
supplies storage-room, to-day, in its ice-houses, for 75,000 tons;
where, a few years ago, there was not capacity for 10,000 tons.
And, although there was an attempt, at the hearing before the
committee, to show that the ice cut in Maine was not of so good
quality as that cut in Massachusetts, and that the ice business
could not be so profitably carried on there as here, yet the testi-
mony offered,—independently of its contradiction by respect-
able witnesses who had full information upon the subject,—
could have little influence with those who know anything of the
history of the ice business in this State; or anything of the
climate and geography of Maine, and the rapidly increasing
facilities for transportation, with which that State, (under the
effect of its wise legislation, of late years,) is attracting the
capital of our own and other New England States.

With such unimproved opportunities all around us, and
with an area for operations beyond our own limits of almost
boundless extent, where the material costs nothing, and is
waiting to be used,—it seems to be little short of absurdity to
speak of the ice business as a “ monopoly,”—or the possibility
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of its becoming such, in the hands of any one, even by the aid
of the legislative power, if such an Unwise attempt should be
made. The real danger is that the business of exporting ice
may he driven from the State by impolitic laws, or by the
imposition of oppressive burdens by grasping corporations.

It is indeed true that two companies, engaged in the ice busi-
ness, have agreed to sell and distribute ice, each within a cer-
tain district, in Boston and vicinity. But this was done only
after an unprofitable attempt at competition, which demon-
strated that with an article of such hulk, and so little intrinsic
value, two sets of teams could not traverse the same streets and
do business over the same territory, in competition, without a
loss to the vendors, or an increase, over present prices, to the
consumers.

The other matter referred to in the “point” just cited is
that which relates to the price of transportation, and the claim
of the railroad that its present charges are now moderate and
reasonable.

It was upon this part of the subject that the time of the
Committee was mostly consumed ; and in regard to which the
very voluminous testimony was mainly adduced. But it is
impossible that the details of that testimony should be here
minutely examined and reviewed.

The first remark to be made respecting the evidence offered
by the railroad is that it is given chiefly by experts, who made
their estimates and founded their conclusions exclusively upon
data furnished to them by the railroad officers and employees.
Whether such data were derived from the annual reports of the
road, or from other sources, it was freely admitted by such
witnesses that they came through the medium of those per-
sons, and were not, to any extent, the results of their own
investigations. To what extent the facts thus furnished, and
assumed to be true, were capable of verification the experts did
not pretend to have any knowledge. And although the value
of the conclusions to which the witnesses arrived must depend
entirely upon the correctness of the data thus given, yet, with
certain exceptions, that correctness was not attempted to be
established by the railroad.

But to these exceptions special attention should be given.
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And first to this: During the hearing before the Com-
mittee, it was thought necessary by the railroad itself to verify
the statement as to the amount of fuel consumed each trip, by
the engine drawing the ice train, and the number of miles
actually run by such engine in making the round trip. After
a trial of several days the results were presented to the Com-
mittee in a tabular form. But before the experiment was
completed, the petitioners asked leave to put upon the train an
engineer, or some other competent person, to be selected by
themselves, who might make his own independent observations,
to bo presented at the same time as the others. This request
was refused. It was an inexpensive test, and the only prac-
ticable and satisfactory one that could have been offered. But
it was refused, and without reasonable excuse or explanation.

In respect to another matter still more essential, a very
important statement of fact was assumed to be true, in all the
calculations of the experts (on both sides,) which was shown
to be largely erroneous by testimony put into the case by the
company itself, on the very day the testimony was closed and
the argument was expected to begin. That testimony was a
detailed statement, in tabular form, of the number of ice-trains
run throughout the year, day by day, and was finally furnished,
after some delay, on call of the petitioners, by the person
whose duty it was to keep the account of these trains. It con-
tained facts which were always open to the inspection of the
officers of the road, and facts which, to be learned accurately,
could be sought only in that quarter. Upon careful examina-
tion it was found that, while eight hundred and sixty-seven was
given to the experts as the number of ice-trains for their basis
of calculation, the number in fact as derived from the above
unquestionable and only proper source, was seven hundred and
thirty-six I

Another item of much importance in the data given as
above by the railroad, was that which relates to the repairs of
cars. For some reason, not fully explained, that item has been
made to assume very large proportions of late years in the
annual reports of the road. And the proportion of those
repairs set to the account of the ice-cars is somewhat remark-
able. Indeed, so much was claimed in this particular, as au

i
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element of calculation for the experts, that comparatively little
was left to be applied to the repairs of other merchandise
cars (some seven hundred in number, reckoned as four-wheel
cars,) and nothing at all to be applied for the construction of
many new cars, which, as nearly as could be discovered, were
paid for out of the money claimed to have been used in making
“ repairs.”

In the attempt to verify the accuracy of the data connected
with this item of “ repairs,” it was confessed that no account
of repairs upon ice-cars was kept distinct from that of repairs
upon other cars ; and the testimony as to what was expended
upon the one class and the other, and also as to what was
expended in new construction, was so confused and unsatis-
factory as to afford no reliable basis of calculation.

And when an attempt was made to verify the amount asserted
to be earned by the ice-trains for one year, and which amount
was stated to be $69,832, it appeared from other testimony that
the amoupt was, in fact, $75,406.70.

But the most important element of calculation, and one that
vitiates all the computations of the railroad, is to be found in
the estimate of the number of miles for which freight is
charged.

The distance from Spy Pond to the wharves in Charlestown
is about five and a half miles; and that is the greatest distance
over which the ice is necessarily carried. Yet, in computing
the cost of transportation of the ice, the Fitchburg Railroad
Company have actually charged for sixteen miles, on the pre-
text that the ice-cars return empty, and that “shifting” is
required ; while in the ordinary business the charge is only on
the distance for which the merchandise is actually transported,
without extra charge for shifting or for return of empty cars.
Each ice-car (single or four-wheeled car,) carries nearly six
tons, and each train one hundred and sixty tons,—more than
double the amount carried per car and per train in the ordinary
freight trains. If the ice-train carried only three tons instead
of six tons per car, and eighty tons per train, each way, instead
of one hundred and sixty tons one way only, the eighty tons
being a greater number than is carried by the ordinary freight
train one way, it will be readily seen that each ton of merchan-
dise would be, and should be, charged only for the distance
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*

actually transported, which in the case of ice, is only from five
to five and a half miles.

A comparison was made, by the president of the railroad and
others, between the freight charged for other kinds of merchan-
dise and that charged for ice. But the only case which needs
special mention, and which seemed to approximate this in the
amount of freight charged was that of coal. The instance
taken was that of coal carried to Waltham. Whether the rate
of freight is reasonable as charged upon such coal, is a matter
which need not be here discussed. It is enough to say thht
there is but little resemblance in the facts of the two cases.
The one is a constant business, occupying the time of every
working day in the year, with full trains of cars laden to their
greatest capacity and requiring no depot or yard-room. In the
other case, the transportation is only occasional; wharf-room
must be furnished by the railroad company for the use of ves-
sels, and large preparation must be made, and large space
occupied for the proper care of the coal, which is a large item
in the cost of transportation.

To make the illustration complete, it should be shown that
coal taken from a mine in Waltham, put into the cars by the
miners, is drawn thence to the wharves of the shipper and
there received by him withdut farther care or expense to the
railroad. And it should also appear that the business is con-
stant, the cars always fully laden, and enough of them to make
full trains. Such an illustration would be pertinent. And
such an illustration can be readily furnished,—and one perfect
in all particulars,—by referring to the transportation of coal
from the mines in Pennsylvania, where it is understood the
price upon some roads is one and a quarter cents per Lon per mile,
for the distance reckoned only one way. In the present case
the charge is,—reckoning one way,—at the rate of about twelve
cents per ton per mile, if the distance be stated at 5| miles,
which is the correct distance ; and seven and one-half cents, if
the distance be stated at eight miles, as claimed by the road.

It is, doubtless, a grave charge to say of the officers of a cor-
poration, managing so great a property, and intrusted with so
large a discretion and so much power, that they would delib-
erately mislead the Committee and the legislature, either by the
suppression of essential facts or by the presentation of false
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statements. But their refusal to refer to competent persons
the examination of details, which it was simply impossible for
the Committee to investigate ; their refusal to allow the presence
of a competent engineer at the only opportunity presented,
during the hearing, to test the accuracy of certain statements
of their employees; the important discrepancy shown to exist
between their statement, as given to experts, and the actual
facts as finally disclosed by their own witnesses ; the claim that
ice should pay freight for not less than 16 miles when it is
carried only about five miles; all these, with other like circum-
stances, tend to produce the conviction that they either wished
to keep the truth hidden from the scrutiny of those whom they
pretended to enlighten, or to exhibit facts in such a manner as
to distort and exaggerate their most important features.

In reference to the reasonableness of the rates charged by the
railroad, experts were also introduced by the petitioners. They
were gentlemen of acknowledged ability, and one of them of
large experience in such matters. They took their data not
only from the annual reports of the Fitchburg Railroad and
from the statements of their witnesses, upon which they were
obliged chiefly to rely, but also gathered facts, to a limited
extent, from other authentic sources. The result of their cal-
culation was, that the railroad would be amply remunerated by
the receipt of not more than two-thirds of the price now paid
by the petitioners. They made what they alleged to be ample
allowance for disbursements and depreciation and the use of
capital employed. But they rejected or diminished the items
which seemed to them to be put into the account at extrava-
gant rates, or merely to produce an imposing aggregate. Of
course, their results are, after all, but approximations to an
exact statement of fact, as must always be the case where the
quantities, from which the result is to be produced, are not
themselves absolutely certain. But they assert than in their
estimates they have only used facts and figures so far as they
had reason to believe them to be true, and without dictation
from any one; while the experts, who testified on the other
side, confessed they had used only those data which were fur-
nished by the officers and employees of the road.

In respect to the testimony of one of the experts, (General
Haupt,) introduced by the petitioners, and who is represented
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in the report of the majority of the Committee as having
made two different and very dissimilar computations, a proper
regard for truth requires a statement of the following facts :

When General Haupt made his first computation, he took for
his basis the data given in the then latest annual report of the
Fitchburg Railroad, and such other data as the petitioners were
able to furnish. After General Haupt had given his first testi-
mony, the president of the road, (Mr. Stearns,) and other wit-
nesses on behalf of the road, in order to meet the emergency,
put in elaborate statements, showing, at least, great command
of resources in that direction, and great ingenuity in the mar-
shalling of facts and figures. The data contained in those
statements, General Haupt was asked to use, in making
another computation. Without assenting to their correctness,
he did so, giving to the railroad the benefit of all doubts. The
second estimate, therefore, of General Haupt, being based upon
data furnished by the railroad for the purpose of sustaining
their side of the case, it would be strange if the second result
had not been more favorable to the road than the first.

Under the circumstances, and especially with the recollection
of the company’s production of erroneous data, as proved
finally by their oivn testimony; and their reluctance to have
applied in a signal instance, the only practicable test of accu-
racy ; there ought not to be much hesitancy in deciding in
which set of witnesses the greater confidence is to be placed.

In addition to the particulars already mentioned, the follow-
ing considerations are pressed by the petitioners with much
earnestness, and deserve serious consideration.

First. The president of the road, and other witnesses testify-
ing in the same behalf, say that the necessary distance to be
passed over by the locomotive, in making the round trip from
the wharves to Spy and Fresh Ponds and back, is from sixteen
to nineteen miles. The counsel for the railroad in his twen-
tieth “ point ” more precisely fixes the distance at seventeen
and three-fourths miles. The greatest distance from the
wharves to those ponds is about five and one-half miles, or
about eleven miles for the round trip. Neither the petitioners,
nor the experts and other witnesses testifying in their behalf,
can understand why it should require about seven miles of
extra running, in order to get over those eleven miles. It is
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shown very conclusively that, if the petitioners can be allowed
to make up and furnish their own trains, very much of this
distance can be saved. The petitioners indeed insist thatunder
the contemplated change, the round trip can be made in run-
ning eleven miles, instead of from sixteen to nineteen ; thus
saving more than one-third of this, one of the most important
of the items of expense.

Again. The railroad company very positively insist that one
reason of the great cost of the transportation of ice is owing to
the fact that they are obliged to invest so much capital in ice-
cars. Or to state the fact in the very words of their counsel,
as given in his fourth “ point ” :

“ The Fitchburg Railway has
no less than 205 ice-cars, valued at $77,000, devoted exclu-
sively to this business, which ***** are competent
to transport six times the amount of ice annually offered for
transportation.”

But it is clear that if the prayer of the petitioners is granted
there will be no need of such excessive investment. For the
cars used upon one road can be transferred to another, and no
greater number kept than is required for the business to be
done upon all the roads. To say that the annual saving of
interest on capital invested, in this single item, will be more
than fifty per cent, is to state the case strongly in favor of the
railroad.

And so, too, of the item of “ repairs.” That item has appar-
ently increased in an extraordinary degree within the last few
years, as already stated. Whether it is owing to the necessity
of keeping on hand such an excessive number of cars, or
whether the amount is unnecessarily swelled by adding to it
the sums expended upon the repairing of other cars, or the
construction of new cars, it is of small consequence to inquire.
For a similar statement may be expected to be furnished at
any time by the railroad as a basis for their own charges, or for
the calculations of experts. Whatever the cost of this item to
the road, the petitioners are confident in the averment that the
expense to them of such repairs will be not more than one-
third the amount claimed by the road in proportion to the tons
of ice that will be carried by the same cars, if owned by the
petitioners.
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It is not necessary to multiply the instances, similar to the
above, of which the petitioners claim a large number are to be
found in the railroad “ data.”

In this last view, it is certain that the petitioners have a case
that should receive the favorable consideration of the legisla-
ture, as a-matter of justice to themselves as well as of impor-
tance to the public. If more is charged by the Fitchburg Rail-
road for the transportation of an article of so little original
value, and of so general use as ice, than it may otherwise cost,
the excess so charged must either be paid by the producer or
consumer ; and, as a fact, such excess is commonly paid by the
consumer.

Aside from the objection that the petitioners have no land
upon which to place their cars, car-houses and the like, which
has no foundation in fact, the only remaining objection is that
which relates to

to grant the prayer of the petitioners in the manner requested.
This part of the subject is not discussed in the report of the

majority of the Committee ; but inasmuch as it was deemed
material and very elaborately argued by the counsel for the
railroad, and the power of the legislature to take action in the
premises very positively denied, the occasion seems to require
the expression of an opinion upon this point and the reasons
therefor.

The senior counsel for the respondents lays down the follow-
ing proposition, as matter of law, which it is proper should be
given verbatim from his written “ points,” as submitted to the
Committee.

“ Second. Their imperfect branch does not connect with
either of the railways it seeks to control; and the State has not
reserved in its charters a right to use the same with any railway
that does not connect with them.”

Passing by the assertion, as quite out of place and unsup-
ported by any proof, that the petitioners wish to “ control ”
other railways, we have here announced with sufficient clear-
ness, a somewhat remarkable, if not startling doctrine. It is

THE POWER OF THE LEGISLATURE
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that, in the grant of powers under its charter to the Fitchburg
Railroad, the State gave up all power of control over that road
in the matter of its connections and communications with other
roads, except so far as there was a special reservation of such
power on the part of the State.

The formality and emphasis with which this extraordinary
assertion was made by counsel on behalf of the Fitchburg Rail-
road, would seem to indicate such a settled purpose on the part
of that road to compel, if possible, its recognition by the legis-
lature, (its practical recognition by the defeat of this bill,) that
it becomes necessary to look at the matter in the light of well
considered judicial opinions.

An eminent authority in these matters (Chief Justice Red-
field,) gives expression to his views as follows, in 27 Vermont
Reports, p. 140 :

“ It has never been questioned, so far as I know, that the
American legislatures have the same unlimited power in regard
to legislation which resides in the British parliament, except
where they are restrained by written constitutions. That must
be conceded,! think, to be a fundamental principle in the polit-
ical organizations of the American States. We cannot com-
prehend how, upon principle, it should be otherwise. The
people must, of course, possess all legislative power originally.
They have committed this, in the most general and unlimited
manner, to the several State legislatures, saving only such
restrictions as are imposed by the Constitution of the United
States, or of the particular State in question.”

“ It is a conceded point on all hands that the parliament of
Great Britain is competent to make any law binding upon cor-
porations, however much it may increase their burdens or
restrict their powers, whether general or organic, even to the
repeal of their charters.”

A grant made by the legislature, acting on behalf of the
people, is supposed to be made for the people’s benefit, 'as well
as for the profit of those who take the grant. And inasmuch
as, in granting charters to corporations like railroad compa-
nies, the grant is one connected witli the exercise of the sov-
ereign powers of the State, and, in a certain sense, in derogation
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of those powers, it has been always held that nothing is taken
under such a grant except what is expressly stated, or, of neces-
sity, implied. Chief Justice Marshall says that a corporation
“ possesses only those properties which the charter of its crea-
tion confers upon it, either expressly, or as incidental to its
very existence.”

The question is not—as stated by the counsel for the rail-
road, —“ What the State has reserved for itself ?” but, “What
has the State granted to the corporation ? ” The purpose of
the corporation is undoubtedly to bo kept in view, and the gen-
eral scope of its charter to be considered. But the supervising
authority of the legislature is to be limited no farther than is
clearly stated in the charter. The legislative power is not to be
abridged or impaired by implication. That power, whether
defined by written constitutions or not, is, under our own theory
of government, supposed to have been given to the legislature
to secure the well-being and continued progress of the commu-
nity. In the language of Chief Justice Taney, “ The con-
tinued existence of government would be of no great value if,
by implications and presumptions, it was disarmed of the powers
necessary to accomplish the ends of its creation, and the func-
tions it only was designed to perform transferred to privileged
corporations.” (See 11 Peters’ Reports, p. 648.)

Chief Justice Shaw (in 23 Pick. 326,) thus speaks inciden-
tally of the character of railroads:—
“ Turnpikes, as well as highways, town ways and railroads,

are to be regarded as public works, intended in their various
modes to promote public accommodation, and all alike entitled
to consideration and respect in all legislative regulations; and
we are to presume that in granting, limiting and modifying the
powers and rights of each, the legislature had in view that
common public good, which is the object of them all.”

In 12 Gray, 178, Thomas, J., says;—
‘ The construction of a railroad is not a private enterprise.

The corporation exercises the right, or the legislature through
the corporation exercises the right, to take private property for
the road, on the ground that the use is a public use, and the

5
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road itself a highway for the public travel. On no other ground
could the exercise of the right of eminent domain by or through
these corporations be upheld. The legislature has, in this view
and to this end, reserved to itself full power to amend or alter
the charters of the railroad companies, and regulate the exercise
of powers under them.”

It is needless to refer to those parts of the statutes of the
Commonwealth to which reference is made in the opinion last
cited. Those statutes, taken in connection with the exposition
of the general principles of the law as given in the foregoing
citations, show most conclusively, upon what erroneous views
of the power of the legislature is based the somewhat arrogant
claim of the Fitchburg Railroad and its counsel.

The right of supervision and of control,—on the part of the
legislature over a railroad company, is complete,“-subject
only to the “ restrictions ” already alluded to in the authority
first cited. Those “ restrictions ” are to the effect that no law
shall be passed impairing the obligation of contracts; and that
an equivalent shall be paid for any private property which may
be taken by virtue of the provisions of law.

As the present case does not come into that class where pro-
perty is proposed to be taken, and an equivalent to be ren-
dered, our only concern is to know whether the former
‘•restriction” is applicable. Or, in other words, “Has the

State, by virtue of the charter granted to the Fitchburg Rail-
road Company made any contract, express or implied, which

will be impaired by allowing the Horn Fond Branch Railroad
to run its ice-cars over the track of the former ? ”

The State has given a charter in the usual form to the
Fitchburg Railroad Company. So far as there is any contract,
by virtue of that charter, express or -implied, on the part of
the State, it is an agreement that the company shall have and
use the privilege of locating, constructing and operating their
road, and of taking tolls, or fare and freight; and shall be
protected therein. Nothing more.

It has never been considered an undue assumption of power
on the part of the legislature to give the privilege now asked
for to roads whose tracks connect directly with other roads;
and, in fact, to establish such connection for the puipose of
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giving to one company the use of another’s track. But if that
does not impair the obligation of the contract, or agreement
which the Commonwealth has made with a railroad, how is it
impaired by compelling a railroad to allow the use of its track
by cars coming from a road whose track connects indirectly
with the track of the former road, by the intermediate track of
another road ?

In speaking of this matter of the right conferred by the
charter, or the nature of the contract growing out of the
charter, Judge Redpield says, in the same opinion heretofore
cited: “The privilege of operating the road, and taking tolls,
or fare and freight, is the essential franchise conferred. Any
act essentially paralyzing this franchise, or destroying the
profits therefrom arising, would, no doubt, be void. But
beyond that, the entire power of legislative control resides in
the legislature, unless such power is expressly limited in the
grant to the corporation.”

It is unnecessary to say that there is in the charter of the
Fitchburg Railroad no express limitation of the power of the
State to grant the use of the track of the Fitchburg Railroad
to a railroad company whose track does not directly connect
with the track of the former.

It seems almost equally unnecessary to assert that the passage
of the proposed bill cannot “ paralyze the franchise ” of the
Fitchburg Railroad ; or,—what is the same thing,—imperil the
existence of that corporation by destroying any of those essen-
tial properties which are “ necessary to its very existence.”
The right will still remain to maintain the road, and to take tolls,
or fares, and freight. And so far as the ice-cars are concerned,
there will be the same right to compel the payment of a reason-
able amount for service rendered, or for the use of track, as in
the case of cars which come from any and all other connecting
roads.

So far as relates to “ destroying the profits ” of the road, it
would seem, if we can believe the testimony of some of the
railroad’s own witnesses, and especially if we can rely upon the
emphatic asseveration of the railroad’s counsel, that the trans-
portation of ice is, and has been for years, a business of little
or no profit to the railroad. The passage of this bill, therefore,
so far from destroying or even curtailing the profits of the rail-
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road, would seem, ou the contrary, to insure the payment of a
fair and adequate compensation for doing a business which the
railroad admits, nay, even insists, has not been, and cannot be,
so managed by its own officials as to produce, a profit.

The result of this examination of the law brings the under-
signed, without any misgiving, to the conclusion that there is
no restriction or limitation of the power of the legislature to
grant the prayer of the petitioners by enacting the proposed
bill.

It has been suggested, in this connection, that inasmuch as
the Horn Pond Branch Railroad has already the right to enter
upon and use the track of the Lowell Railroad, and as the lat-
ter road has an unquestioned right to enter upon and use the
track of the Fitchburg road, therefore all the cars coming over
the Lowell road from whatever other road, including the cars
coming from the first-named road, have the right to enter upon
and use the Fitchburg road. But it is understood that the
Fitchburg road denies this right. And as the matter, as it
now stands, can only be settled by a tedious course of litiga-
tion, and as the bill moreover includes other roads, where the
same point could not be availed of by the petitioners, it seems
indispensable that the legislature should make the matter clear
by explicit legislation.

For the reasons given above, the undersigned submits the
following as the propositions which he thinks the petitioners
have established;—

(1.) That the Horn Pond Branch Railroad is a subsisting
corporation under the laws of the Commonwealth, having a
right to enter upon and use the track of the Woburn Branch
Railroad and the Lowell Railroad.

(2.) That the purpose of procuring the charter of said
Horn Pond Branch Railroad, with the right of entering upon
the other roads mentioned, was for the purpose of facilitating
the transportation of ice. And the present owners of said
franchise are mainly the persons who procured said charter.

(3.) That the petitioners, or the persons so owning said
franchise, are largely interested in cutting ice at Fresh and Spy
Ponds and other places, on or near the line of the Fitchburg
and other railroads, and need the same facilities of transporta-
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tion in respect to those roads which they already enjoy in
respect to the Wob'urn Branch and Lowell Railroads.

(4.) That the present amount of the capital stock of the
petitioners’ road is not sufficient to enable them to buy cars and
otherwise furnish the necessary means of transportation for
their increased business; but if the additional capital now
asked for is granted, they will be able to furnish such cars and
means of transportation.

(5.) That, it the proposed bill is enacted, and the peti-
tioners are allowed to deliver their own ice-cars to the Fitch-
burg and other railroads, in like manner as they now can to the
Woburn Branch and Lowell Railroads, at least one-half the
amount of capital now required for the maintenance of ice-cars
will be saved.

(6.) That ice is an important article of export, one-twelfth
of all the clearances from the port of Boston during the last
two years having been of ice cargoes. And it is the clear duty
of the legislature to favor all reasonable projects for the pro-
tection and maintenance of a business interest of such
importance to the State.

(7.) That at present the chief practicable point of exporta-
tion of ice is from the wharves at Charlestown, to which access
can only be had, for a greater or less distance, over the track
of the hitchburg Railroad, both in cars coming from points
along the line of that road, and also in cars coming from
points along the lines of the Lowell and Boston and Maine
Railroads.

(8.) That the prices now and for a long time charged by
the I*itchburg Railroad for freight upon ice are clearly exorbi-
tant, and parties interested ought not to be compelled to sub-
mit to them any longer.

(9.) That, for a series of years, the petitioners have been
endeavoring to obtain a reduction of the price of freight; first,by frequent applications to the Fitchburg Railroad itself, and
second, by application to the supreme court. In the first case,
they have always been summarily repulsed, and in the second,have been informed that their only chance of redress is in the
legislature.

(10.) That there is good reason to believe that the exporta-
tion of ice from Boston will be seriously diminished if the
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Fitchburg Railroad is allowed to continue the abuse of its
position in relation to other railroads, and to impose the
present exorbitant freights upon ice.

(11.) That it is satisfactorily shown by the petitioners that,
under the provisions of the proposed bill, they can have ice
transported at a much reduced rate, and thus be able to afford
it at a smaller price to the domestic consumer.

(12.) That the privilege prayed for may be granted without
additional danger of accident or other inconvenience, or
obstruction to the public travel.

(13.) That the Fitchburg Railroad is, in fact, the only
opponent of the bill prayed for by the petitioners ; all the
other railroads assenting, directly or indirectly, to its enact-
ment.

(14.) That the enactment of the proposed bill will infringe
no right or privilege secured to the Fitchburg Railroad by its
charter, or by the General Statutes; and if the testimony of
the witnesses on the part of that railroad is to be believed,
may even increase its net receipts in the matter of ice
transportation.

(15.) That the power of the legislature in the premises
cannot be reasonably doubted; and a careful review of the
testimony in this case shows conclusively that the enactment
of the proposed bill will be a proper and much needed exercise
of that power.

All of which is respectfully submitted.

J. S. POTTER,
Minority of Committee.
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In the Year One Thousand Eight Hundred and Sixty-
Eight.

AN ACT
Additional to an Act to incorporate the Horn Pond

Branch Railroad Company.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled , and by the authority of
the same

,
as follows :—

1 Sect. 1. The Horn Pond Branch Railroad Com-
-2 pany is hereby authorized to increase its capital stock
3 by adding two thousand shares thereto, in the same
4 manner and subject to the same conditions provided
5 in the act to which this is additional.

1 Sect. 2. The said company is hereby authorized
2 to enter upon and use with their ice-cars the Grand
8 Junction Railroad, the Fitchburg Railroad, the Bos*
4 ton and Maine Railroad, the Eastern Railroad, the
5 South Reading Branch Railroad, and the Lexington
6 and Arlington Railroad, and the branches and turn-*
7 outs, whether or not constructed and owned by said

Commonujcaltl) of iHasoadjusetts.
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8 railroad companies, now leading from said railroads
9 to the different ice-houses situated thereon, upon the

10 same terms and conditions upon which it is now
11 authorized to use the Woburn Branch and the Boston
12 and Lowell Railroads.

1 .Sect. 3. The Horn Pond Branch Railroad Com-
-2 pany shall purchase whatever good and serviceable
3 ice-cars any of the aforesaid railroad companies may
4 desire to sell, notice of said desire being given to
5 said Horn Pond Branch Railroad Company within
6 thirty days from the date of this act, and the said
7 cars being ready for delivery within ten days from the
8 date of said notice. And if the price to be paid for
9 the same cannot be agreed upon between the parties,

10 then the same shall be determined by commissioners
11 to be appointed in the manner described in section
12 one hundred and seventeen, chapter sixty-three of the
13 General Statutes, whose award shall be binding upon
14 said parties.


