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CARVER REALTY, LLC     v. BOARD OF ASSESSORS OF THE  

        TOWN OF CARVER 

 

Docket No. F313794           Promulgated: 

                   January 17, 2017 

 

  

 This is an appeal filed under the formal procedure pursuant 

to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal 

of the Board of Assessors of the Town of Carver (“assessors” or 

“appellee”), to abate a tax on certain real estate in the Town of 

Carver, owned by and assessed to Carver Realty, LLC (“appellant”) 

under G.L. c. 59, §§ 11 and 38, for fiscal year 2011 (“fiscal year 

at issue”). 

 Commissioner Rose heard this appeal.  Chairman Hammond and 

Commissioners Scharaffa, Chmielinski, and Good joined him in the 

decision for the appellee.   

These findings of fact and report are made pursuant to a 

request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32. 

  

 

Robert Kraus, Esq. for the appellant. 

Jeffrey T. Blake, Esq. for the appellee. 
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FINDINGS OF FACT AND REPORT 

 On the basis of the testimony and exhibits offered into 

evidence at the hearing of this appeal, the Appellate Tax Board 

(“Board”) made the following findings of fact. 

On January 1, 2010, the relevant assessment date for the 

fiscal year at issue, the appellant was the assessed owner of a 

29.5-acre parcel of unimproved real estate located at 0 North Main 

Street in the Town of Carver (“subject property”).  For assessment 

purposes, the subject property is identified as Parcel ID 25-1-0-R.   

For the fiscal year at issue, the assessors valued the 

subject property at $1,994,200 and assessed a tax thereon, at the 

rate of $20.45 per thousand, in the amount of $40,781.39.  On 

December 31, 2010, Carver’s Collector of Taxes sent out the town’s 

actual real estate tax notices.  In accordance with G. L. c. 59, 

§ 57C, the appellant paid the tax without incurring interest.  In 

accordance with G.L. c. 59, § 59 the appellant timely filed an 

Application for Abatement with the assessors on January 31, 2011, 

which was deemed denied on April 30, 2011.  On July 14, 2011, in 

accordance with G.L. c. 59, §§ 64 and 65, the appellant seasonably 

filed an appeal with the Board.  On the basis of these facts, the 

Board found and ruled that it had jurisdiction over the instant 

appeal. 

The subject property is an irregularly shaped parcel of 

vacant land located at the northeast corner of the intersection of 
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US Highway 44 and North Main Street (Route 58) in Carver.  Access 

to the subject property is via North Main Street.   

Located directly across North Main Street from the subject 

property is the Silo Marketplace, which consists of three 

contiguous parcels of land totaling approximately 21.32 acres, 

improved with a 20,680-square-foot retail center that is anchored 

by Aubuchon Hardware.  A second retail development of note, 

referred to as the Shaw’s Plaza, is located at nearby 100 North 

Main Street.  This property includes a 100,000-square-foot Shaw’s 

grocery store and several other retail establishments, including a 

free-standing CVS.  Other uses along North Main Street include 

smaller retail strip centers, fast-food restaurants, and 

convenience stores.     

The appellant’s first witness was Kelly Coates, senior vice 

president of the appellant realty company.  Mr. Coates testified 

that the subject property has substantial wetlands and as a 

result, the subject property contains only approximately 7.96 

acres of developable land.  The appellant also called to testify 

Jack Hunter, the town planner for Carver.  Mr. Hunter testified 

that the town’s wetlands delineations are viable for only three 

years and that he was not familiar with any current delineation 

for the subject property.  Therefore, he testified that he could 

not verify the delineation of wetlands for the subject property as 

proposed by the appellant.    
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Lastly, the appellant presented the testimony and appraisal 

report of Harris Collins, a real estate appraiser whom the Board 

qualified as an expert witness in real estate valuation.  

Mr. Collins determined that the subject property’s highest and 

best use was as vacant land with the potential of future 

development.  Mr. Collins performed a sales-comparison analysis 

and relied on four purportedly-comparable vacant-land sales that 

occurred between September 2007 and April 2010 with sale prices 

ranging from $1,650,000 to $5,500,000. 

The first sale, located at 2880 Cranberry Highway, Wareham, 

is a 14.4-acre parcel of land that sold in January 2010 for 

$1,650,000, or $114,583 per acre.  Mr. Collins noted that this 

property was placed under agreement two years prior to the sale 

while the buyer obtained the necessary permits for construction of 

an apartment building.  He further noted that this property is 

located in a superior, densely developed neighborhood.  Based on 

these factors, he testified that he adjusted the sale downward to 

account for what he determined were superior market conditions and 

this property’s better location, but did not quantify the 

adjustments. 

Mr. Collins’ second sale is a 31-acre parcel located at Mill 

Road off of Route 240 near the junction of Interstate 195, in 

Fairhaven.  This property sold in August 2009 for $1,700,000, or 

$54,839 per acre.  Mr. Collins testified that this site benefits 
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from good frontage along Route 240 and is adjacent to the AT&T 

office complex and near the Titleist/Foot Joy headquarters.  

Originally zoned residential, this property purportedly had a long 

escrow period to allow the purchaser to obtain the necessary 

approvals and permits for the construction of a medical office 

building.  Mr. Collins testified that he made an upward adjustment 

to account for this property’s larger size and downward 

adjustments to account for its purported superior frontage, 

location, and highest-and-best use, but offered no quantification 

of his adjustments. 

Sale number three, located on Carver Road, in Plymouth, 

consists of two contiguous parcels of land totaling 57.25 acres.  

The sale occurred in April 2010 for $5,500,000, or $96,070 per 

acre.  Mr. Collins testified that, according to his discussion 

with the seller, the land had previously been approved for the 

construction of 350,000 square feet of retail/office space and a 

100-room hotel.  However, the site was not presently under 

construction and remained vacant.  Mr. Collins testified that he 

made an upward adjustment to account for this property’s larger 

size and made downward adjustments to account for what he viewed 

as its superior frontage and location, but again he did not 

quantify his adjustments. 

 Lastly, sale number four is located at 251 Old Center Street 

and Route 44, in Middleborough.  This sale represents the 
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September 2007 and January 2009 combined sales of three parcels 

totaling 167.65 acres of upland and bog land, with a total sale 

price of $2,500,000, or $14,912 per acre.  Mr. Collins noted that 

these parcels have limited frontage on Route 44.  He testified 

that he made upward adjustments to account for these parcels’ 

combined larger size and for their inferior location and 

topography, but, as with his other purported adjustments, offered 

no quantification. 

     Although Mr. Collins claimed to have made adjustments to his 

cited sales during his testimony, his sales-comparison analysis 

table in his report showed no quantitative adjustments.  Moreover, 

the adjusted sale prices for his purportedly comparable 

properties, which ranged from $14,912 per acre to $114,583 per 

acre, were the same as the properties’ original sale prices and 

ranges.  He then determined that the subject property would 

achieve a sale price somewhere at the lower end of the “adjusted 

range,” which, in his opinion, was $55,000 per acre.  Lastly, 

relying on the wetlands delineation map given to him by the 

appellant and with no independent verification, Mr. Collins 

concluded that the subject property contained only 7.96 acres of 

developable land, and, therefore, its fair market value as of 

January 1, 2010 was $437,800. 

     For their part, the assessors cross-examined the appellant’s 

witnesses and submitted the requisite jurisdictional documentation 
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but otherwise essentially rested on the validity of their 

assessment.
1
 

Based on the evidence presented, the Board found and ruled 

that the appellant failed to meet its burden of demonstrating that 

the subject property's assessed value for the fiscal year at issue 

exceeded its fair cash value.  The Board found that Mr. Collins’ 

appraisal report was flawed for several reasons, and therefore 

unreliable.  First and foremost, although Mr. Collins initially 

reported the subject property as 29.5 acres, in his sales-

comparison analysis, he valued the subject property as only 

7.96 acres as suggested by Mr. Coates.  Mr. Collins did not, 

however, verify this information.  Furthermore, Mr. Hunter, the 

town planner, testified that this reduced acreage was based on 

an out-dated wetlands delineation and, therefore, was not 

reliable.  Second, although Mr. Collins claimed that he made 

qualitative adjustments to account for his purportedly comparable 

properties’ differences with the subject property, including those 

for size, frontage, topography, location, utilities and highest-

and-best use, his analysis did not reflect any changes for such 

differences and his adjusted sales prices were identical to the 

properties’ actual sale prices. Consequently, the Board found that 

                                                 
1  They also submitted a valuation report for the subject property prepared by 

Webster Collins, Harris Collins’ father, to which the Board applied no weight 

because Webster Collins was not present at the hearing and, therefore, not 

available to testify or for cross-examination. 
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Mr. Collins failed to adequately adjust his purported comparable 

sales, and therefore his analysis lacked credibility.    

On this basis, the Board found and ruled that the appellant 

failed to meet its burden of proving that the assessment exceeded 

the fair cash value of the subject property, and it therefore 

issued a decision for the appellee in this appeal. 

 

OPINION 

The assessors are required to assess real estate at its fair 

cash value as of the first day of January preceding the start of 

the fiscal year. G.L. c. 59, §§ 2A and 38.  Fair cash value, which 

is synonymous with fair market value, is defined as the price at 

which a willing seller and a willing buyer in a free and open 

market will agree if both parties are fully informed and under no 

compulsion. Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

 The appellant has the burden of proving that the subject 

property has a lower value than that assessed. “‘The burden of 

proof is upon the petitioner to make out its right as [a] matter 

of law to [an] abatement of the tax.’” Schlaiker v. Assessors of 

Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson 

Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). 

In appeals before the Board, a taxpayer “‘may present 

persuasive evidence of overvaluation either by exposing flaws or 
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errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 600 (1984) (quoting Donlon v. Assessors of Holliston, 

389 Mass. 848, 855 (1983)).  

“[S]ales of property usually furnish strong evidence of 

market value, provided they are arm's-length transactions and thus 

fairly represent what a buyer has been willing to pay for the 

property to a willing seller.”  Foxboro Associates v. Assessors of 

Foxborough, 385 Mass. 679, 682 (1982).  Sales of comparable realty 

in the same geographic area and within a reasonable time of the 

assessment date generally contain probative evidence for 

determining the value of the property at issue.  Graham v. 

Assessors of West Tisbury, Mass. ATB Findings of Fact and Reports 

2007-321, 400 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)), aff’d 73 Mass. App. Ct. 1107 (2008). 

Properties are “comparable” when they share “fundamental 

similarities" with the subject property, including age, location 

and size.  See Lattuca v. Robsham, 442 Mass. 205, 216 (2004). 

The  appellant bears the burden of "establishing the 

comparability of . . . properties [used for comparison] to the 

subject property.”  Silvestri v. Assessors of Lowell, Mass. ATB 

Findings of Fact and Reports 2012-926, 935.  Accord New Boston 

Garden Corp. v. Assessors of Boston, 383 Mass. 456, 470 (1981).  
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"[B]asic comparability is established upon considering the general 

character of the properties." Id. Once basic comparability is 

established, it is then necessary to make adjustments for the 

differences, looking primarily to the relative quality of the 

properties, to develop a market indicator of value."  New Boston 

Garden Corp., 383 Mass. at 470.  

In the present appeal, the Board found that the comparable-

sales analysis presented in Mr. Collins’ appraisal report did not 

provide reliable or credible evidence of overvaluation.  First, 

although the subject property deed lists the property at 29.5 

acres, as did Mr. Collins’ initial description of the property, in 

his sales-comparison analysis, he treats the subject property as 

only having 7.96 acres of useable land as suggested by Mr. Coates.  

Mr. Collins did not, however, verify this information.  

Furthermore, Mr. Hunter, the town planner, testified that this 

reduced acreage was based on an outdated wetlands delineation, 

and, therefore was not reliable.   

Second, although Mr. Collins claimed that he made qualitative 

adjustments to account for his purportedly comparable properties' 

differences with the subject property, including those for size, 

frontage, topography, location, utilities and highest-and-best 

use, he failed to provide any specific quantitative adjustments in 

his analysis.  In fact, his alleged adjusted sales prices were the 

same as his listed sale prices.  Consequently, the Board found 
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that Mr. Collins failed to adequately adjust his purported 

comparable sales, and therefore his analysis lacked credibility.  

Accordingly, the Board found and ruled that the appellant failed 

to meet its burden of proving that the subject property was 

overvalued.   

On this basis, the Board issued a decision for the appellee 

in this appeal. 
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