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The Commissioners on Inland Fisheries, under chapter 881
of the Acts of 1869, beg leave respectfully to present their Fifth
Annual Report.

Fishways.

(1.) At Holyoke.—The case of the Commonwealth versus The
Holyoke Water Power Company, has been recently decided in
favor of the complainants by the supreme court. A great
variety of argument was brought to bear, especially on the part
of the respondents, but the central point may be thus set forth.
1. Dam owners are required by common law to maintain fish-
ways. 2. The Holyoke Company was required, by its charter,
to pay for the fish rights injured above its dam ; and, therefore,

the company claimed by implication an exemption from a fish-
way. 3. But, in chartered rights, the presumption is against
the grantees, and nothing is held by them which is not expressly
granted. 4. Therefore no implication can free the company
from the common-law obligation to build a fishway. This de-
cision, if confirmed by the United States supreme court, to
which the case has been appealed, will save the State an outlay
of at least $25,000. For several years, and against much doubt
and discouragement, the Commissioners have held that this com-
pany was sheltering itself behind an erroneous construction of
its charter; and now our highest judicial tribunal has con-
firmed this opinion.* It is but fair to add that the Turner’s
Falls Company, the next great dam on the river above, has
shown an excellent spirit, and has offered to put up a suitable
fishway, even in advance of the requirements of the law.

of iltassacljusctte.

Appendix D.
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(2.) At Lawrence. —The top hamper of this way has been
again remodelled, and the flow of water has at last been made
almost perfect. It has also been made so strong as to resist
any ordinary violence.

(3.) On Smaller Streams.—Fishways have been finished on
the Weweantit and Herring (Harwich) rivers, except in the
cases of two delinquents, against whom proceedings are'begun.
At Kingston an excellent one has been put up by Mr. Drew, the
mill owner. The upper fishway at Middleborough has been so
modified as freely to admit alewives to their extensive spawning
grounds. The passes on Mystic River and ponds are now of
the most approved forms, and their success is all that could be
desired. It is estimated that at least $2,000 worth of alewives
passed Whitney’s dam this season. Some steps, also, have been
taken to open Neponset and Shawsheen rivers. In general it
may be said that the mill owners have modified their views a
great deal since they have seen how little water is used by the
improved fishway, and that too chiefly in flood times. Many
persons who feared their water-power would be impaired now
are strong advocates for fish culture.

(1.) Of the Alewife (Alosa tyramius).—lncreasing atten-
tion is everywhere given to this little fish, and the ease of its
culture, together with its abundant yield, encourage the further
improvement of the fisheries.

(2.) Of the Shad (Alosa praeslabilis'). —Mr. James Rankin,
lately Commissioner of Connecticut, hatched shad during the
past season at Hadley Falls, using the apparatus of this Com-
monwealth, and by the permission of its Commissioners. He
had entire success and turned loose, by estimate, over 60,000,000
of embryos. The season was remarkable for the great take of
fish in the river, which was the more striking because of the
gradual decrease of the fishery for many years. On Sunday,
May 21, vessels in Long Island Sound observed the unusual
spectacle of vast shoals of shad. The next day they struck in,
at and about the mouth of the river, and filled the nets. At
Lincoln, ten miles from the mouth and on the coast, 3,560 fish
were taken in one pound (500 is usually a large catch), and
the total yield of the pounds for that day was over 25,000. At

Fish Culture,



51871.] SENATE—No. 11.

Haddam Island, a short distance up the river, 700 were taken
at one sweep of the seine, which is more than one-third the yield
of a similar seine for the whole of the previous season. A seine
four miles below Hartford took 900 shad the same day. As this
is some fifty miles up the river, it is plain that the schools
struck in all at once, and that those which headed for the stream
kept on with great rapidity. Now it does not appear that on
the Hudson, to the west, or on the Merrimack, to the east, the
run of shad was unusual; on the contrary, both those rivers re-
port a small average. Whence then this local phenomenon ?

The Connecticut people call them “ Green’s shad,” attributing
the increase to the artificial hatching by Seth Green, at Hadley
Falls, in 1867 ; and this opinion gets color from the fact that,
in 1868, the small yearling fish were unusually plenty. But it
is further to be noticed that, in 1868, the Connecticut assembly
passed an Act forbidding any mesh of less than five inches on
the pounds, whereas the mesh used to be as small as 2-|- inches ;

and furthermore, a “ close time ” of thirty-six hours in the week
was established. The direct result of this was that the yearlings,
two-year-olds, and perhaps some three-year-olds, instead of be-
ing stopped,* escaped through the meshes, and were ready to
return this year as much larger fish. If this remarkable run
turns out to be really peculiar to the Connecticut, it will be
fair to seek its causes partly in the artificial hatching that has
gone on for three seasons at Hadley Falls, and partly in the
wise law which limited the mesh of the pounds; and it can
scarcely be doubted that, if the drag-net men, the seine men,
and the pound men will exercise forbearance, they will all be re-
paid many fold in the regular supply of large and numerous fish.

On the Merrimack artificial hatching was carried on by the
State, but only at the place of Mr. A. C. Hardy. The process
was the same as last year,f but labored under the disadvantage
of having no pool to keep the fish in till ripe. Moreover a great
deal of spawn was lost by reason of impurities which came
down a brook in which some of it was placed to be hatched.
Some spawn was sent to Lake Winnepisseogee, some was car-
ried to Mystic River, and a large quantity was used for the
Merrimack itself. The following tables will show the daily
detail of the fishery :

* See Eep. for 1867, p. 11 ; 1868, p. 14 ; 1869, p. 22.
t Report for 1869,p. 7.
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In taking the averages of these tables and comparing them
with the results of last year, we find the following proportions
in the fish taken:

Whole Males
No. Taken. | to Females.

18«».
June 10-26=16 days, 1,207 6 : 2
June 26-July 28=32 days, 465 3 ; 2

1870.
June 9-24=14 days, 487 3 : 4
June 24-July 19=36 days, ..... 312 1: 1

While the two years agree in the fact that more fish are taken
in the first third of the season than in the last two-thirds, they
disagree in the proportion of males, which are about equal
in number to the females this year, while they were three or
four times more numerous during the last year. A reason for
this is that the seining was all done during the night in 1870,
while in 1869 the seine was hauled both morning and night,
and it is at the latter time that most females are usually cap-
tured. Nevertheless, despite such modifying conditions, it is
probable that the males were much less numerous than they
sometimes are. It cannot be said that the fishing was really
poorer this season, because the night seining was much the
same in each year. On the other hand, there is no increase of
large fish, nor is this to be looked for till next year or the year
after.

The mean temperatures of air and water, during the hottest
part of the day, were as follows

Air. Water.

1809.
June, 71° 66°
July (11 days), 65° 65°

1870.
June (27 days), 72° 71^
July (19 days), 76£° 76°
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From these averages it appears that the mean summer tem-
peratures of the water of this portion of the Merrimack are
about the same as those of the air.

By aid of the State police the fishery laws were pretty well
carried out, and several persons who illegally seined shad were
prosecuted both here and on the Connecticut. The laws
would be still better enforced were it not that towns are often
extremely negligent in their appointment of fish wardens.

(3.) Of the Smelt (Osmerus viridescens').—The Acts of
1868 and 1869 have apparently had a direct effect in increasing
these fish by protecting them from nets, on or near their spawn-
ing grounds. The present season has proved even better than
the last, and the hook-and-line men everywhere report a good
catch, and often an increase of large specimens.

(4.) Of the Salmon ( Salmo salar').—Of those raised on joint
account for New Hampshire and Massachusetts by Messrs.
Robinson and Hoyt, somewhat over 1,000 were set free last
summer in waters connected with the Pemigewasset. This was
a great falling off from the number hoped for. Mr. Brackett
set free in the Mystic River about 700 raised by himself. These
two lots were hatched the winter of 1868-69. Messrs. Bacon,
Dexter and Coolidge placed those raised by them,—about
1,500,—in one of the streams of Cape Cod. In another Cape
Cod stream several hundred young salmon were placed, from
the State hatching-house. It should be added, as a much more
important item, that 2,000 salmon fry were put in a tributary
of the Connecticut, within the limits of Vermont, in the spring
of 1869, and about 30,000 more in the spring of 1870, by
Professor Hager, late Commissioner of that State. The State
hatching-house at Wareham was closed last spring, partly because
the experiments had been carried far enough, and partly by
reason of the death of Mr. Samuel T. Tisdale, who had done so
much to insure its success. This gentleman was one of the
earliest and most energetic advocates of pisciculture.* A large
manufacturer of iron, he owned the water-power of the Agawam
River and its tributaries, besides extensive tracks in the noted
Plymouth woods, beset with many fine ponds. His natural
enthusiasm for woodcraft, and especially for fishing, led him,'

* An account of the introduction of black bass, from his own pen, will be found in
Appendix C.
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many years ago, to undertake the preservation and improvement
of the fisheries ; and his influence and example were very use-
ful to the enterprise. His quaint old house at Agawam, with
its endless doors and rooms, its portraits of noted hunters and
fishermen, its fine pictures of game fish, and its array of nets
and fly-rods, was the beau idSal of the followers of Isaac Walton,
to whom its hospitable gate was ever open.

When the Commissioners sought a place for their experi-
ments, Mr. Tisdale offered the free use of the noted Maple
Spring, a tributary of Agawam River; and he not only super-
intended the work, but expended a considerable sum in further-
ing it. During its two seasons, from November, 1868, to May,
1870, there were hatched at this small establishment the
following fishes: —

True salmon ( Salmo salary, . . . 3,320
St. Croix land-locked salmon ( Salmo sp. ?),. 4,575
Brook trout {Salmo fontinalis), . . . 20,281
Togue or Lake trout ( Salmo toma), . . 2,450
White fish ( Coregonus albus), ... 30
Charr {Salmo umbla'), . .... 4

30,660

The whole place, with its hatching-house, pools for breeders,
and runways for the fry, still remains in excellent condition
for future work.

The temperatures of the air and water were continued daily
until the closing in May, and were usually taken at about
9 A. M.
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Water. Air.Water. Air.Water. Air.

1869. 1870. 1870.

44 Jan. 14, 44 24 Feb. 28, 44 34Dec. 1, 48
292, 45 29 15, 46 38
29 16, 46 42 Mar. 1, 46 363, 44

4, 44 34 17, 46 44 2, |46 32
5, 46 40 18, 48 42 3, j44 28
6, 46 38 19, 46 37 4, j44 32
7, 43 26 20, 44 40 5, ! 46 34
8, 44 24 21, 46 40 6, | 48 38
9, 143 28 22, 45 38 7, [44 32

10, 146 40 23, 45 49 8, 146 34
32 24, 47 40 9, j 46 3411, 44

12, 46 38 25, 48 52 11, i 46 32
38 26, 48 46 13, 42 3218, 46

14, 44 34 27, 50 52 15, : 46 50
15, 44 38 28, 48 42 17, 1 46 31
16, 45 40 29, 45 36 18, I 46 34

38 30, 46 40 20, | 51 4617, 47
18, 46 38 31, 45 36 22, | 48 42
19, 45 34 23, | 48 47

32 Feb. 1, 45 30 24, ! 47 3820, 44
21, 42 32 2, 44 29 25, I 47 30
22, 46 46 3, 46 33 27, I 49 38

41 4, 45 27 29, I 49 4245
24, 43 32 5, 45 33 31, j 49 46

4625, 45 42 6, 46 36 . 3 i 47 3726, 46 45 7, 48 37 pr‘

7 I % H26, 46 45 7, 48 37 7 1'
27, 47 42 8, 46 32 6,l
28, 49 52 9, 46 32 £’

29, 48 46 10, 46 33 Tq
30, 47 39 11, 46 31 ! ”
81, 45 36 12, 46 46 |

!3, 46 28 ,49
isro. 14, 44 36 “• f-an 1 1« U 1R SRJan. 1, 44 48 15, 46 36 ~

2, 48 52 16, 48 34 ", . ™ °°

a 17 *lO 17 1R QR 013, 47 52 17, 46 36 ™

4, 45 34 18, 44 38 }«’ g g
5, 45 32 19, 48 38 5° g
6, 43 32 20, 47 39rz-j o- tv, 00 qo u ro7, 46 32 21, 46 29 54 08

44 82 22, 43 19 f. ™

A A OO OO A A OO vl*
24,

9, 44 22 23, 44 28
10, 45 36 24, 46 30 „

*
, t > ou OO pro fjfj11, 46 38 25, 42 16 " 60

12, 46 48 26, 44 24 du ’ od
11, 46

44 2426
13, 47 45 27, 46 31 May 3, 52 59

Temperature of Water and Air.
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Mean Temperatures.

Air. Water.

December, 1869, 37 45.3
January, 1870, . 40 46
February, “

....... 32 45.5
March, “ (22 days), ..... 36.7 46.5
April, “ (20 days), 51.5 50.4

Mean of three winter months, 1870, . . . 36.3 | 45.6
1869, . . . 31.4 1 45.8

The temperature of the water was often observed to fall
before a storm, just as it did last year. (See Report for 1869,
p. 80.)

(5.) Of the St. Croix Land-locked Salmon ( Salmo sp. ?'). —

Mr. John Shields was sent to Grand Lake stream, in Maine, in
the autumn of 1869, and he brought back, as the share of
Massachusetts, 11,850 eggs. Of these, 1,100 were sent to Mr.
E. A. Brackett, at Winchester, and to Mr. D. H. Gilbert, at
Plymouth, and the remainder were kept in the State hatching-
house, with the following result

Eggs deposited, ...... 10,250
Defective, .......7,475

Hatched,
.......

2,775
Young died, 218

Alive, April 12, 1870, . . . 2,557

An evil destiny seemed to preside over this enterprise; for,
not only was the number of eggs less than had been expected,
but the proportion of impregnated ova was smaller than last
year ; and, at last, when the fry were moved to the pools at
Winchester, by reason of the closing of hatching-house, the
water proved unsuitable, and, during the extraordinary heat of
the past summer, nearly all of them were lost. The yearling
fish, however, did remarkably well. These consisted of true
and land-locked salmon mixed together. They were taken
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from the runways at Wareham and were set free in suitable
waters, where they ought to be heard from within four or five
years.

(6.) Of the Sebago Land-locked Salmon (Salmo sebago).—
Mr. Brackett made an expedition to Songo River to get breeders
of this species. He was assisted by Robert R. Holmes, a man of
experience in the handling of live fish. Dr. Fletcher, Com-
missioner of New Hampshire, met them there and was of great
service in procuring and transporting the salmon. They suc-
ceeded in capturing a good number of fine specimens, but lost
a part of them owing to the delays of a heavy storm on the
lake. Four large females and the same number of males got
through safely and were placed in the breeding pools. It was
noticed that the females had much less vitality than the males,
and died if deprived of proper water. The males, even when
placed in a small tank, fought violently, and their combative-
ness could be restrained only by icing the water continually.
This salmon, from its large size, it's land-locked habit, the ex-
cellence of its flesh, its game qualities, and its ability to hold
its own against pickerel, promises to be a valuable addition to
our cultivated species. From these fish several .thousand ova
have already been obtained.

(7.) Of the Togue or Lake Trout ( Salmo tomd). —The lot
hatched in the winter of 1868-69 proved hardy and made a
good growth. They met with only one considerable accident,
whereby over 300 were killed by leaping on the horizontal net-
ting that closed the lower end of their runway. Fish-breeders
cannot be too often warned of the need of great care in the use
of flumes, nettings, dams and other contrivances for confining
fish. When any of these get clogged by floating matter they
are liable to overflow, and the fry either escape, or, what is
worse, they get caught and perish. The remainder of the togue
were set free last spring in suitable waters, and will doubtless
do well.

(8.) Of the Brook Trout (Salmo fontinalis).—As stated in
the last report, they entered the races and began to spawn on
the twentieth of October (1869), and the last spawn was de-
posited as late as near the end of December; these late eggs
were, however, of no value; not only were they quite white
and transparent, but nearly all of them were unimpregnated.
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Whether this defect came from the exhaustion of the females
at that season, or from the failure of the males, could not be
ascertained. This barren spawn made a considerable difference
in the result, which was as follows:

Spawn taken, ......25,967
Defective, 8,286

Hatched, .......16,681
Young died, ...... 185

Alive April 12, 1870, .... 16,496

The first trout hatched out December 13th, making 54 days,
with the water at 46.° The whole batch did not hatch before
the first week in March.*

(9.) Of the Charr QSalmo umbla).—Prof. Coste had the
kindness to send from Prance a number of eggs of this valuable
fish. Most unfortunately the packing was wholly inadequate for
a voyage of that length; and only four or five of the ova re-
tained enough vitality to hatch. The embryos were pale in
color and delicate, and resembled those of the togue ( Salmo
toma), except that the yolk-sac was even less elongated. The
species is therefore a trout in the fullest sense, and is as far as
possible removed from a salmon, whose yolk-sac is always elon-
gated and pointed. For carrying eggs a long distance, the de-
vice adopted by Mr. Shields is doubtless one of the best; a set
of light wooden frames made to fit a tin box, and placed one
above the other. On each frame is stretched a mosquito net,
which supports a single layer of eggs. The space between the
frames is packed with very wet moss ; and the box is then fitted
with a punctured tin cover, and is placed in a wooden case full
of sawdust.

(10.) Of the White Fish ( Coregonus albus).—A few eggs,
sent by Mr. Seth Green, were hatched by way of experiment.
They are to be treated exactly like trout eggs, but the embryos
are so small and delicate that much more trouble would be

* Trout of very small size sometimes carry spawn. Eev. L. Stone took 67 eggs from
a female that weighed only 1-2 an ounce. This was probably a specimen from some small
brook where the growth was slow.
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needed to confine them. A large number were hatched by the
New Hampshire commissioners.

Of Black Bass ( Grystes fascialus).—This fish continues to
increase in popularity ; and the Commissioners have been able
to answer only a part of the requests for stocking ponds. At
the present rate, it ought to replace the pickerel in our chief
ponds within a few years. The latter fish, like all bad charac-
ters, makes a worse show the more he is studied. Dr. E. L.
Sturtevant investigated their powers of eating, in the following
manner. He put two young pickerel, about 5 inches long, in
a trough with a great quantity of little minnows ( Gyprinoids') of
about one inch in length ; and these two pickerel ate 128 min-
nows the first day ; 132 the second ; and 150 the third ! And
they increased one inch in length in forty-eight hours! They
were mere machines for the assimilation of other organisms !

The interest in fish culture is steadily increasing,* and increas-
ing in the right way, tending to small establishments for the
benefit of the households to which they are attached; so that
we may hope, one day, to see the trout pools as common as the
poultry yards. Indeed, they would increase much faster than
they do, were it not that people are deterred by the supposed
expense and difficulty; and this error is partly caused by writ-
ers on the subject, albeit unintentionally, and by the dealers in
live fish, who often recommend, and perhaps keep for sale, a
great quantity of apparatus, which is, in most cases, quite un-
necessary. If a man who has a spring brook, will divide it off
into proper sections for large and small fish, and will provide a

* The following prizes have been offered for Fish culture:
The Massachusetts Society for Promoting Agriculture, will, on March Ist, 1872, award

two prizes, respectively of $3OO, and of $2OO, for the two best establishments for the cul-
ture of Food-Fishes within this State.

A Committee of the Trustees of said society will determine the awards, and reserve
the right to withhold them, if, in theiropinion, none of the establishments are worthy of
them.

All competitors must send their names and addresses to the Secretary of the society,
before December 1, 1871.

In determining the awards, the Committee will be guided by the following qualifica-
tions:—

1. The number of species of Fishes cultivated.
2. The number of individuals, and their size and condition.
3. The number of eggs hatched in the establishment, and of young reared from them.
4. The neatness and economy of the establishment, and the excellence of the fixtures.

Edward N. Perkins, Secretary.
3
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good spawning bed, lie has only to put in some adult fish and
let them multiply. He then can feed them as well as his means
allow, and he will always have a good supply, by leaving, each
year, a sufficient number of breeders.

The interest in pisciculture has been further exhibited by
applications for the leasing of great ponds under chapter 384,
section 9 of the Acts of 1869, commonly called the Act for en-
couraging the cultivation of useful fishes. Seven ponds have
been leased during the year, as follows :

Lessees.* Date. Term.NAME

Tisbury Great Pond, . . . Allen Look and others, . . . Feb. 23, 10 year

L. J. Wilson andMendon Pond, Apr,

Baptist Pond, Newton, . . . F. C. Hyde and others, . .
. Sept. 13, 20

Silver Lake, Wilmington, . . C. O. Billings and others, . . July 7, 20 “

Waushakum Pond,Framingham, E. L. Sturtevant and others, . Feb. 5, 20

Nov. 3, IArcher’s Pond, Wrentham, . . William I

ichool, ; AprChauncey Pond, W Tr

Seeing that the State has not been accustomed to make its
inland fisheries a source of revenue, it was deemed consistent to
charge only a nominal rent for the ponds, except where the
rent was payable to towns. Great care was taken to find out

Waushakum Pond.—One dollar per year for six years, $5O per year for rest of term, pay-
able to Framingham

Archer's Pond. —One dollarper year.
Chauncey Pond —One dollar.

See Appendix F.
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either artificially or by storms. The fishery (smelts, bass,
white perch and alewives) is dependent, of course, on this
opening. And, as it appeared that the riparian proprietors
were the only persons who had a right, through their commis-
sioners of sewers, to cut through this beach, it seemed just to
grant a lease to the said proprietors, on such conditions as
should insure the increase of the fishery, and should reimburse
the townspeople for any loss they might constructively incur.

The appropriation last year was $4,000 and the expenses have
been as follows ;

Fish culture : salmon, land-locked salmon, lake trout,
trout, black bass, shad, &c., ....$1,641 10

Legal expenses, chiefly in the Holyoke case, . . 650 00
Fishways :at Lawrence, &c., .... 1,203 09
Sundries, ........ 69 25

$3,463 44

There are now on hand, bills more than enough to exhaust
the balance, and the Commissioners therefore respectfully
recommend an appropriation of $4,000.

THEODORE LYMAN,
E. A. BRACKETT,
THOS. TALBOT,

Appbopeiation.

Commissioners on Inland Fisheries.
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NEW ENGLAND COMMISSIONERS ON INLAND FISHERIES.

MAINE.

Charles G. Atkins, Augusta.

NEW HAMPSHIRE.

W. A. Sanborn, Weirs.
W. W. Fletcher, Concord.
T. E. Hatch, Keene.

VERMONT.

M. C. Edmands, Weston.
M. Goldsmith, Rutland.

MASSACHUSETTS.*
TheodoreLyman, Brookline.
E. A. Brackett, Winchester.
ThomasTalbot, North Billerica.

CONNECTICUT.

W. M. Hudson, Hartford.
Robert G. Pike, Middletown.

Lord, Old Saybrook,

RHODE ISLAN D .

Neoton Dexter, Providence.
S. S.Foss, Woonsocket.

* We have to lament the death, by a railroad accident, of Mr. Alfred R. Field, lately
one of the Commissioners. He was among the most eminent railway engineers of West-
ern Massachusetts; and his professional advice had been particularly valuable in the con-
struction of the great fishways at Holyoke and Lawrence.

APPE N D I
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[B.]

[Chap. 249.]
An Act for the protection of the Fisheries in the Head Waters of Buzzard’s Bay.

Be it enacted, cfc., as follows:
Sect. 1. No person shall draw, set, stretch or use any drag net,

set net, purse or seine of any kind, or construct, maintain or use any
fish weir, yard or pound for taking fish of any kind anywhere in the
waters of Buzzard’s Bay northerly of or within a straight line ex-
tendedfrom the entrance to the harbor in West Falmouth to Bird
Island light; thence in a straight line to Great Neck Point on the
Marion shore, nor in any bay, cove, inlet, river, creek or stream
bordering on or flowing into said waters within the limits aforesaid.

Sect. 2. Whoever violates any provision of this act, or aids or
assists in violating the same, shall forfeit and pay to the use of any
person who shall sue therefor, a sum of not less than twenty dollars
nor more than one hundred dollars, to be recovered in an action of
tort, in any court having jurisdiction of eitherparty to such action;
and shall also upon conviction of any violation of any provisions of
this act before any justice or court competent to try the same, be
imprisoned in the house of correction not exceeding sixty days, or
pay a fine of not less than ten dollars or more than one hundred
dollars, one-halfto the use of the complainant and the other half to
the use of the county within whose jurisdiction the offence was
committed.

Sect. 3. Any net or seine used by any person in violating any
provision of this act, together with any boat, craft or fishing ap-
paratus used in unlawfully working such net or seine, and all fish
found therewith, captured contrary to any provision of this act,
shall be forfeited to the Commonwealth.

Sect. 4. All nets and seines in actual use set or stretched in
violation of this act within the waters and limits aforesaid, holding
fish contrary to any provisions of said act, are declared to be com-
mon nuisances. [Approved May 16, 1870.

LEGISLATION FOR 1870.
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[Chap. 284.]
in of the Fisheries in the Vicinity ofNantuckAn Act for th<

Be it enacted, c fc., as f
Sect. 1. It shall not be lawful for any person or persons to take

any fish with any kind of net, or to set any net for the purpose of
taking any fish therewith, within one mile from the shores of Nan-
tucket, Tuckemuck, Smith’s, Muskegat and Gravel Islands, without
first obtaining permission of the selectmen of Nantucket.

Sect. 2. Every person violating any provision of this act, shall
forfeit and pay for each offence a sum not less than fifty nor more
than five hundred dollars.

Sect. 3. The town of Nantucket is hereby authorized to choose,
at the annual town meeting, or at any meeting duly warned for that
purpose, such number of fish wardens as may at the time be deemed
necessary, who shall be sworn to the faithful discharge of their duty,
whose duty it shall be to prosecute for every offence against any
provision ofthis act.

Sect. 4. All vessels, boats, craft and apparatus of every kind
employed in taking fish contrary to the provisions of this act, or
having on board any such fish unlawfully taken, shall be liable for
any fines, penalties, forfeitures and costs herein provided for, and
may be attached on mesne process, and sold on execution as the
property of the person or persons offending by the use thereof.
And it shall be the duty of said fish wardens to seize such vessel,
boat, craft or apparatus, and detain the same not exceeding forty-
eight hours, in order that the same may be attached or arrested by
due process of law : provided, however, that as soon as the master
or owner of such vessel, boat, craft or apparatus shall pay the pen-
alty required by the fish wardens, to the treasurer of the town of
Nantucket, together with the accrued costs, such vessel, boat, craft
or apparatus shall be discharged with the effects therein; and the
ninth clause ofsection thirty-two ofchapter one hundred and thirty-
three of the General Statutes is hereby so modified that it shall not
apply to boats, fishing-tackle and nets taken under the provisions
of this act.

Sect. 5. All fines, penalties and forfeitures recovered and re-
ceived by virtue of this act, shall go, one-half to the treasurer of the
town of Nantucket, for the use of said town, the other half to the
fish warden or fish wardens commencing the action; and said fines,
penalties and forfeitures may be recovered, together with legal costs
of suit, by an action of tort in any court of record proper to try the
same.

Sect. 6. Chapter six of the acts of the year eighteen hundred
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and fifty, chapter one hundred and fifty-six of the acts of the year
eighteen hundred and fifty-five, and chapter ninety-five of the acts
of the year eighteen hundred and fifty-eight are hereby repealed.

Sect. 7. This act shall take effect upon its passage. [Approved
May 27,1870.

[Chap. 360.]
An Act to amend an Act for encouraging the Cultivation of Useful Fish

Be it enacted, cfc., as foil
Sect. 1. Section nine of chapter three hundred and eighty-four

of the acts of the year eighteen hundred and sixty-nine is hereby so
amended that the commissioners on inland fisheries shall have no
authority to lease any great pond exceeding twenty acres in area
situated within the limits of Dukes county.

Sect. 2. This act shall take effect upon its passage. [_ Approved
June 15, 1870.

[Chap. 369.]
An Act in relation to the taking of Shad in the Connecticut River.

Be it enacted, tfc., as follow
Sect. 1. The limitation of time for catching shad in the Con-

necticut River in this state, shall hereafter be the same as that now
fixed, or which shall hereafter be prescribed by the legislature of
Connecticut, for taking; shad in said river in that state.

Sect. 2. All acts and parts of acts inconsistent with this act, are
hereby repealed.

Sect. 3. This act shall take effect upon its passage. [Approved
June 18, 1870.

[Chap. 382.]
An Act to prohibit the taking of Black Bass in Lake Cochituab

Be it enacted, cfc., as follows:
Whoever catches, takes or destroys any black bass in the waters

of Lake Cochituate in the towns
ham in the county of Middlesex, f
less than ten nor more than fifty do'

of Natick, Wayland or Framing-
ihall forfeit for each offence not
lars. [Approved June 21,1870.

[Chap 41.]
Resolve making an Appn •priation for Fish-Culture.

Resolved. That there be allowc and paid out of the treasury, a
sum not exceeding four thousand dollars, to be expended under
lirection of the commissioners of inland fisheries, for purposes con-

nected with the culture of useful fishes and of stocking the wat
of the Commonwealth therewith. [Approved May 12, 1870,
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[From the “Albion,” August 14, 1869.]
FISH CULTURE IN NEW ENGLAND.

The recent appointment of Fish Commissioners, and the interest
manifested in the Fisheries of Hew England streams and lakes, es-
pecially those of Massachusetts, prompts me to give in detail the
reasons which led me to introduce the black bass to the waters of
our own State, with other incidents thereto belonging. Ido this
that proper record of them may be made for the benefit of all
parties feeling any interest in the subject.

The trout streams of Barnstable and Plymouth counties have
long been celebrated, and until the age of railroads, and the expan-
sion of manufacturing interests, presented commanding pleasure
and interest to every lover of the piscatorial sport. These two en-
terprises, opening wide the door of transit to and from the streams,
and increasing the family of anglers, have for many years led to their
depletion to such an extent that it no longer repays the elfort to
resort to them. This was the case twenty years since, and now it
is rare to catch trout of any value except in some choice preserve.
This depletion of the trout streams led me to consider the subiectled me to consider the subject

this vicinity with some gamestocking the 1 d ponds
fish as a substitute. With the aid of a veteran angler and friend,
now no more, I decided upon an effort to introduce the celebrated
black bass of the northern lakes. I allude to Preston Hodges, then
verging upon seventy years. He proposed to undertake and accom-
plish the effort at my expense. This was the result ofa conference
at my house one evening in May, 1850, after an unsuccessful raid
for trout near Agawam. Saratoga Lake was selected as the best
location to obtain bass. In June he was upon the spot, where he
remained some two weeks, and, aided by a henchman, captured
some forty fish, thirty of which were kept alive. With these, seek-
ing the most expeditious means of transit by rail, he started for
Agawam, via Boston. They were placed in a large cask of water,

8. T. TISDALE, ESQ., OF EAST WAEEHAM, MASS.
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properly cooled with ice, and reached Springfield only to die ! This
was in June. Undaunted he x-etraced his steps, and was soon at
the lake, and, with his trusted henchman, again catching a fresh
supply of fish. The mortuary result of the Springfield route led
him to discard its second attempt. By the first of July he was
once mox- e x -eady to start for Agawam with twenty-eight live fish.
These were divided, and placed in two boxes, four feet long and
some fifteen inches square. He came to Troy, and started for
New York by steamboat down the Hudson River, making a night
passage, and reaching New York in the monxing at eight o’clock.
During the night himself and henchman were constantly watch-
ing, watering and icing the fish—they began to droop, and their
loss seemed inevitable. They were carried to the Fall River
steamboat, apparently gasping their last! A change of water,
from a Croton tank, well iced, restored them, oxxly one dying. This
change and cooling was kept up during the day and through Long
Island Sound until they reached Fall River, and from there, via
railroad, to Agawam, two lax-ge casks of Croton water having been
brought the entire distance for this purpose. For two days they
were watched, watered, and cooled, without a moment’s intermis-
sion ; and on the arrival of the oars at Agawam, at 11 o’clock,
A. M., the 4th day of July, anno Domini 1850, twenty-seven live
black bass from Sax-atoga Lake were placed in Flax Pond, adjoin-
ing my residence, thus stocking it forever! This, I believe, is the
pond first stocked in this State, if not in New England, Vermont
probably excepted. Nor could I rest here. The foundation had
been laid at Saratoga Lake for a further supply at a later season
of the year. Of this I availed myself in November, and through a
person employed there I had one hundred more live fish brought
over the same route to Agawam, and distributed in several ponds
of larger size within Plymouth Woods; among them, White Island
Pond, which is seven miles in circumference; Great Sandy Pond, a
mile long; Great Herring Pond, Pickled Pond, Agawam Mill
Pond, and Sturtevant’s Pond. This was repeated in 1851 and 1852,
and from these and their progeny more than thii'ty ponds in this
region have been stocked through my own instrumentality, while a
similar number have been stocked by other gentlemen of Plymouth,
devoted to angling. The waters of Massachusetts are destined to
teem with this superior fish, the first planting of which was in the
beautiful Flax Pond. The oi'eation of Fish Commissionci’s by the
State opens the first leaf of a new and enlarged volume devoted to
icthyology. It will lead to the study and natural and artificial
propagation and culture of every desirable fish, and stimulate the

i
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production of an important element of food. I will now give some
account of the growth and habits of this fish, derived from twenty
years’ experience and observation. After stocking a pond no fishing
should be permitted for five or six years. This gives ample time
for a large increase, after which the observing angler may class
them as to size with some accuracy. In waters adapted to their
growth they will increase as rapidly as perch. In six years after
being spawned, they will reach three pounds, and gradually increase
to the maximum size, which may be set at five to six pounds, at the
rate of about half a pound per year. Yery many fish from two to
three and a half pounds, have been taken from the ponds stocked
in 1850 to 1852, and but few, comparatively, of five to six pounds.
One of seven and a half pounds was taken late in May, 1864,
which I had placed in a new pond, two years previous, then weigh-
ing three and a half pounds; but it was a female fish, from which I
took a sack of spawn weighing two pounds. Another of equal
length taken from another pond in June, after it had spawned,
weighed five and three-quarters pounds. This would indicate a
growth of one pound per year after reaching three and a half
pounds, food being abundant. I cite these as facts, with some
doubt as to their general application. The absence of more large
fish may result from free fishing, and the greediness of the larger
growth of fish to take the angler’s tempting bait. It is noteworthy
that the largest fish yet taken appear to be those which were trans-
planted. They spawn in May, and appear to occupy their spawn-
ing beds for nearly two months, being found thereon late in April,
disappearing in June. Large, clean places are scooped out in four
to eight feet depth of water, verging on the shore of the pond, and
some four to ten feet diameter. These beds are made on sandy or

lible with fish thereon, from agravelly bottom, are distinctly vis
boat as it jiasses over or near them,
a shelving rock, or beside a lone
hiding place, is a favorite location
in one or more couples over their
incubation they keep watch and

The trunk of a sunken tree,
rock, or bed of rocks, or other
for a spawning bed. They lie
beds, and here for the period of
ward with constant fidelity.

Around their beds may be seen perch, suckers, eels and catfish in
plenty, ready to devour a portion of the ova. The bass are con-
stantly at war with these voracious depredators, driving them off
from moment to moment “ under the current of a heady fight.”
Aroung bass are not seen in large numbers like the herring and some
other fresh-water fish swimming near the surface a prey to their
enemies.

In embryo life they seem to con in a moment! From close ob-
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serration in a small pond where I placed several fish in April and
May, and where I could daily watch their movements, beds were
made by several pairs, over which the female hovered continually.
Here they remained until the 24th of June. Every hour I watched
them without any evidence of young fry. In the afternoon of this
day, after an hour’s absence, I returned and discovered several hun-
dreds of minute young bass hovering at the surface of the water,
while the parent fish was moving around her bed as usual. These
young fish were darting about with activity—about §ths of an inch
long, looking like black motes in the water. For three or four
days they kept in this position, and then scattered about the edge
of the pond among the grass, a few being thus seen for some two
or three weeks, when all sight of them was lost till September, at
which time a few only were discovered of about two inches in
length, with the tail marked with a cross-bar.

The above refers to the first show of life from one bed. On the
28th of June two other beds in the same manner developed their
young. Most of these died or were devoured by the old fish. The
precise time these fish spawn, or the duration of their spawning
season, I have not yet fully discovered. I incline to the opinion
that a period of two to four weeks passes before all their ova are
deposited, and that they are hidden by them in the sand, in or around
their beds, receiving impregnation from time to time from the male
fish. The act of emitting their spawn I have never seen ; and re-
peated efforts to express it from these fish in May, when supposed
to be ripe, for the purpose of artificial impregnation, proved abor-
tive. The ova of this fish are small, about one-fourth the size of
salmon or trout spawn, very compactly laid in a film-covered sac,
and apparently difficult to escape through any artificial process.
Further experiments beyond doubt will effect this. One fish i
generally on guard at the bed, seemingly quite docile, and if
alarmed, moves from it a few feet, but soon returns. This proba-
bly is the female exercising her maternal care of the young. The
young fish begin to be visible in June and July close in shore
among the gravel, pebbles, or grass, darting with some activity,
and near the surface, for the double purpose of food and protection.
They are marked with a small black
visible through their first summer
pears, and they assume the general

stripe across the tail, distinctly
; after the first year this disap-
character of this fish, varying
xl. They are about an inchling to season, water and f

long when they first disport ther
inches in five months.

id reach about thrc

They are caught by trolling with n artificial bait in imitation of



28 [Jan.INLAND FISHERIES.

a fish like a minnow, or a fly, the murderous spoon, or a strip of
perch or pickerel, or any other fish, with line extended 25 to 200
feet—or, by still fishing from a boat, with minnow, worm, or other
bait, and from the shore with a rod-line at long cast. When
hooked they plunge deep, and then come with velocity to the surface,
breaching some two to four feet out of water, repeating this several
times with a shaking motion, as if to shake the hook from their
mouth. Their capture affords unequalled attraction to the angler.
Often two will strike at once, if bait and fly, with long leader, are
used. They are hardy, tenacious of life, and will live a long time
out of water. They can be transported in a barrel half-filled with
water in cool weather, 50 miles by rail, by once changing the
water, say twenty ofmedium size, with entire safety; and in warm
weather ice must be used to cool, not chill, the water (say to a
temperature of 55 to 60 degrees). In this manner they can be
carried to England with proper care, especially the smaller fish.
They do not feed much at large in winter, as it is rare to catch
them through the ice, and the belief is that they will not bite at
this season, as a general rule. Indeed this is the result of present
experiments, as those wintered in a small artificial pond recently,
show that they go into winter-quarters by December, where they
select some lone deep place, near or under the shelter of rocks or
roots, and remain in a torpid state till spring, emerging to all ap-
pearance in fine, active, vigorous condition. They feed much on
flies in summer, and the calm surface of the lake is often agitated
with their breaking for this purpose. They range wide in quest of
food, often driving small fish ashore. In August, September and
October, they are in the best condition for the table, and a baked
blacii bass of four to five pounds, in September, with every appro-
priate condiment, is a rich dish, which all who taste will fully
appreciate.
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D.]
Suffolk County.Supreme Judicial Court.

Theodore Lyman and othees, Commissioners of Inland Fish-
eries, on behalf of the Commonwealth of Massachusetts, vs. The
Holyoke Waxes Power Company.

The above entitled case was heard before me, upon the bill,
answer, replication and proofs. The facts set up in said bill and
answer were, for the purposes and issues of the case, admitted by
the parties to be true, except as to the allegations :

Ist. That salmon had been driven from the Connecticut River
by the defendants’ dam—as to which it was agreed that the state-
ments of the answer are substantially true; and,

2d. The parties were at issue upon the question, whether the
defendants’ dam had caused a decrease of shadbelow it in this State.

It was admitted by the defendants, as stated in their answer, that
there has been a decreasing quantity of shad in said river for the
last fifty years, and that such decrease had been continued in said
State since the building of the dam of the defendants, and had
amounted for the last 25 years, to 25 per cent, or more.

The plaintiffs claimed that such decrease was caused by the said
dam, which the defendants denied.

Witnesses were called who testified as to their knowledge of the
river and its fisheries, and some of them gave their opinion as
experts, without objection by either party. It appeared that the
breeding ground, between said dam and Turner’s Falls, was cut off
by the building of the defendants’ dam, but it was also shown that
the fishing ground was cut off to the same extent—the fisheries so
destroyed being those paid for, as alleged by the defendants in their
answer.

It was proved that the facilities for taking fish from the river
below the defendants’ dam, by an enlarged number of fisheries, and
of nets of all kinds, along the river and at its mouth, and of fish-
pounds at the mouth of the river and in the Sound, had been greatly
increased since the building of the defendants’ dam, and that by
these means, and by the more vigorous prosecution of the business
of taking the fish in all these ways, below the dam in Massachusetts

REPORT.
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and in Connecticut, and at the mouth of the river, extending into
the Sound, the passing of the fish up said river is much more seri-
ously impeded now than at the time said dam was built, and that a
smaller proportion of the fish entering said stream, or coming near
the mouth of it for the purpose of entering, succeed in getting as
far north as the south line of said State, now than at that time.
That the increase of manufacturing on the banks of the river and
its tributaries, has, to some extent, polluted the water; that by the
clearing of the woods towards the head-waters of said river and by
the drainage of swamps and the sewerage of large towns, the
annual and other freshets in said river have been increased in volume
and in the turbidness of the water, and shortened in their duration.

The defendants claimed that the supply of fish below their dam
in Massachusetts, would be diminished by all these causes, and upon
the evidence before me, I was of opinion that they were so dimin-
ished. Upon the question whether the fisheries below the dam
were materially damaged by its maintenance, the evidence was
seriously conflicting. It did not appear that any owners of such
fisheries had ever claimed that they were so damaged. The only
practical fishermen who were called, were owners of fisheries below
the dam, a little south of the State line, familiar with the river fish-
eries for many years, one of them having been familiar with the
river from said dam to its mouth, for thirty years or more; they
both testified that, in their judgment, such fisheries below said
dam were not so injured.

Mr. Lyman, the chairman of said commissioners, was the only
witness examined for the plaintiffs. He testified as to the habits
and instincts of shad, and among other things, that those spawned
in the breeding grounds above said dam would return to those
breeding grounds to deposit their spawn ; that when shut out from
those grounds they would, after a time, disappear from the river,
and that such source of supply would thereby be cut off; and the
fish below the dam would be decreased in number, and the fisheries
thereby diminished in value; and that, in his opinion, a proportion
of the decrease in number of fish below the dam since its erection
was due to this cause.

Upon the evidence given by him, I find that a small but appreci-
able proportion of such decrease was due to the maintenance of
said dam. Upon the evidence before me lam not able to estimate
the proportion.

Upon the testimony of Mr. Lyman, I find that the fishway which
said commissioners now require the defendants to build and main-
tain, would not diminish the water-power of the defendant company,
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except when they may desire to add to the permanent height of
their darn by flash-boards.

All questions of law raised by the bill, answer and report, as to
the constitutionality and validity of the legislation upon which the
plaintiffs’ case rests, are reserved for the consideration of the full
court.

The bill, answer and this report to be printed, and either party to
be at liberty on the hearing to refer to the legislation which is set
forth as referred to therein.

Bum or Complaints.

To the Honorable the Justices of the Supreme Judicial Court, within and for
the County of Suffolk and Commonwealth of Massachus-

Humbly complaining, show unto your honors your orators, The-
odore Lyman, of Brookline, in the county of Norfolk, Alfred R.
Field, of Greenfield, in the county of Franklin, and Edward A.
Brackett, of Winchester, in the cotmty of Middlesex (who bring
this bill in their name as Commissioners on Inland Fisheries, but in
behalf of the Commonwealth of Massachusetts), that by virtue of
and under the jirovisions of an
monwealth, passed in the year
hundred and sixty-six, entitled “

to the passage of fish in the Ci
(and subsequent acts upon the s
of said Commonwealth, by and
said Commonwealth, appointed s

act of the legislature of said Com-
of our Lord one thousand eight

An Act concerning the obstructions
mnecticut and Merrimack Rivers,”
ame subject-matter,) the governor
with the advice of the council of
aid Theodore Lyman and Alfred R.

Field, the twenty-ninth day of June, A. D. 1866, and said Edward
A. Brackett, the seventh day of July, A. D. 1869, Commissioners
on Inland Fisheries for the term
date of their appointments.

if five years from and after the

And your orators duly accepted
which they had been appointed as
appointment they have and now ho]

said office of commissioners to
aforesaid; and ever since said
1 said office. And your orators

in pursuance of the duties and obligations required of themunder said
act, by virtue whereof they were appointed, proceeded to examine
the several dams on said rivers in the Commonwealth, and after due
notice given to the owners and proprietors of said dams, as required
by section second of said act, did determine and define the mode
and plan upon which fishways should be constructed, suitable and
sufficient, in the opinion of your orators, to secure the free passage
of salmon and shad up said rivers during their accustomed seasons.

JAMES D. COLT, J. S. J. C.
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And your orators further show, that the State of New Hampshire,
by an act of its legislature, passed in the year of our Lord one thou-
sand eight hundred and sixty-five, authorized the appointment of
commissioners of fisheries in said rivers, and authorized said com-
missioners to act in reference to said fisheries, and the construction
of fishways to secure the passage of salmon and shad up said rivers
in said State of New Hampshire. And under said act of the State
of New Hampshire, commissioners were appointed with authority
to act as aforesaid, and accepted said appointment; and your ora-
tors submitted a full and specific statement and description, and
plan of the fishway so determined as aforesaid, to said commission-
ers of the State of New Hampshire, which said commissioners
approved the plan of said fishway so submitted by your orators.
And your orators further show, that the Holyoke Water Power
Company, a corporation duly established by laws of this Common-
wealth, are the owners and proprietors of a certain dam, constructed
upon and across the Connecticut River, at Holyoke, in the county of
Hampden and Commonwealth aforesaid; and prior to the erection
and maintenance of said dam; fish, both salmon and shad, were
accustomed to pass up said river in great numbers to their spawning
beds above said dam; and such fish in said river were a source of
great value to the Commonwealth, furnishing large amounts of food
to the inhabitants thereof, and were a source of great value and in-
come to the riparian proprietors of said river, both above and
below said dam; but the erection of said dam has proved an
effectual bar to the passage of all fish, especially shad and salmon,
up said river to their accustomed spawning beds at all seasons of the
year, and has prevented said fish from passing up said river at their
accustomed seasons, and has effectually destroyed all fish rights, both
above and below said dam, and has effectually prevented the passage
of said fish up said river as aforesaid.

And your orators further show, that in pursuance of their duties
as such commissioners, after due notice to said Holyoke Water
Power Company, they examined the dam of said corporation and
determined the mode and plan upon which a fishway should be con-
structed, suitable and sufficient in their opinion to secure the free
passage of salmon and shad up said river and over said dam during
their accustomed seasons, and furnished a plan and specifications for
such fishway to said corporation, and filed a copy thereof in the
office of the secretary of the Commonwealth of Massachusetts, with
an affidavit of the fact that such plan and specifications had been
furnished to said corporation.

And your orators further show, that said plan and specifications
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were furnished by your orators to said corporation on February
tenth, A. D. 1870, and said corporation were requested and required
to build and complete said fishway in accordance with such plan and
specifications: a copy thereof is hereto annexed marked “A.” And
your orators hoped that the said corporation would have constructed
said fishway and have agreed with your orators for building the
same, as by law they should do. But now so it is, may it please
your honors, that the said corporation utterly refuses to construct
said fishway, or to agree with your orators for the construction of
the same, and have so refused for more than thirty days since your
orators have furnished to them a plan and specifications for building
said fishway; said corporation pretending that they are not by law
required to construct such fishway, or to agree with your orators for
the construction of the same, and that the Commonwealth of Massa-
chusetts have no power or right to command or require them to
build such fishway. Whereas your orators charge the contrary of
all such pretence to be true, as they say said corporation is by law
required to build such fishway' according to said plan and specifica-
tions furnished as aforesaid; but nevertheless, the said Holyoke
Water Power Company under such and other like pretences utterly
refuse to build and construct such fishway, and refuse to agree with
your orators for the construction of the same.

To the end therefore that said corporation may by its officers true
answer make to all and singular the matters herein before stated and
charged as fully and particularly as if the same were hereinafter
repeated and they thereto directly interrogated, and more especially,
that they may answer whether y'our orators after due notice deter-
mined and made a plan for a fishway over the dam of said Holyoke
Water Power Company', for the free passage of salmon and shad as
before stated, and whether said ci

clam; and whether said company
mpany are the proprietors ofsaid
have been furnished with a plan

and specifications of said fishway; and whether for more than thirty
days after such plan and specifications were furnished, they have
refused to construct said fishway, or to agree with your orators for
the construction of the same. But your orators expressly waive
any answers to the matters and things herein complained of and set
forth on oath.

And to the end that said corporation may be compelled by decree
of this honorable court specifically to build and construct said fish-
way according to said plan and specifications ; and that your orators
in behalf of the Commonwealth of Massachusetts may have such
further and other relief in the premises as to your honors may seem
meet and the case require.
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And may it please your honors to grant unto your orators your
writ of subpoena, to be directed to the said Holyoke Water Power
Company, thereby commanding said corporation at a certain day
and under a certain pain and penalties therein to be specified, to be
and appear before your honors, and then and there to answer all and
singular the premises, and to stand to, perform and abide such order
and decree therein as to your honors shall seem meet; and your
orators shall ever pray.

THEODORE LYMAN.
E. A. BRACKETT.

Jos. F. Claek, of Counsel for Complainants.

Suffolk, ss. March 14th, 1870. Then personally appeared the aforesaid Theodore
Lyman and E. A. Brackett, and made oath that all the allegations of the aforesaid bill of
complaint within their knowledge are true, as that all other allegations therein are true,
according to their best information and belief. Before me,

Jos. F. Clark, Justice of the Peace.
Filed March 14, 1870.

ANSWER.

The said defendants come and for answer to the bill filed by the
plaintiffs, say:

They admit that the plaintiffs were duly appointed, as they al-
lege ; and that by proper legislation they were authorized to bring
this suit; and that they have examined the danl in Massachusetts,
as they allege.

They also admit the allegations of the bill, in reference to the
doings of the State of New Hampshire, and of the commissioners
appointed by that State, and that a plan of fishway was submitted
to said last named commissioners, and approved by them, as is
alleged.

They also admit their own existence as a corporation, and their
ownership of a dam across the Connecticut River, at Holyoke, sub-
stantially as is alleged.

.They also admit that, before the erection of their said dam, shad
were accustomed to pass up said, river as far as the Montague dam,
at Turner’s Falls, and that said fish were of some value to citizens
of said State, who were private owners of riparian fish rights
for sale as food; and that they were, to some extent, a source of
income to such riparian proprietors upon said river, both above and
below said dam, but they say that salmon had ceased to be found in
said stream for many years before the building of said dam.

They also admit that their dam has prevented fish from going
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above or in said river, and that it has destroyed fish rights between
said dam and the said Montague dam; but they deny that it has
destroyed or materially injured or damaged fish rights or owners of
such rights below the dam of defendants.

For the purposes of this case, they admit that the plaintiffs have
determined a mode and plan of a fishway over said dam, sufficient
in their opinion to secure the free passage of salmon and shad, as
they allege, and that they furnished a plan and specification to the
defendants, and filed a copy thereof, as they allege; and also that
a plan and specification were furnished to the defendants on

, and that they were requested and re-
quired to build and complete said fishway in accordance therewith,
and that they refused for more than thirty days, and now refuse to
build, at their own expense, said fishway, or to agree with the plain-
tiffs so to build it; and that they have claimed, and do now claim,
that they are not by law obliged to build the same as aforesaid, and

husetts has no right to requirethat the Commonwealth of Ma
them so to build said fishway.

and justification of such refusal
ompany ” was duly incorporated
s, by an Act passed April 28,
act, constituting the charter of

The defendants allege in excuse
and claim, that the “ Hadley Falls C
by the legislature of Massachusett
A. I). 1848. That in and by said
said Hadley Falls Company, the salaid company was authorized and

a dam across the said Connecticutempowered to build and maintain a
d company, and is now maintained
on, however (also set forth in said
Company should pay to the owners
time, above said dam, such dam-

River, as the same was built by said
by these defendants, upon conditioi
charter), that said Hadley Falls Co
of fishing rights existing at that t
ages as should be awarded by the county commissioners of the
counties in which said rights existed.

That said Hadley Falls Company accepted said charter, and were
duly organized under and according to its provisions, and duly paid
all damages to owners of fishing rights above their dam, as in and
by said charter is required.

That said Hadley Falls Company expended (including damages
to owners of such fish rights) over two millions of dollars, and then
failed.

That by an Act of said legislature, passed in the year 1859, the
defendant corporation was chartered, for the purpose of “ upholding
and maintaining said dam and one or more locks and canals in con-

nection therewith, and of creating and maintaining a water power
to be used, sold or leased for manufacturing or mechanical purposes;
and in and by said Act, the defendant company was authorized to
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purchase, take, hold, receive, sell, lease and dispose of, all or any of
the estates, real, personal or mixed, with all the water power, water-
courses, water privileges, dams, canals, rights, easements and appur-
tenances thereto pertaining or belonging, or therewith connected, or
which has at any time theretofore belonged unto, or been the prop-
erty of said Hadley Falls Company.”

That the defendant company duly accepted said charter, and was
duly organized under and in pursuance of its provisions, and pur-
chased under the authority above set forth, all property and rights
of property of said Hadley Falls Company, and has upheld and
maintained said dam and locks and canals, and has sold, leased and
used the power created by said dam and property, for mechanical
and manufacturing purposes, and became, by force of said legisla-
tion and of said purchase, the successors and representatives of said
Hadley Falls Company, and owners of all its property and rights.

That there are now more than twenty different corporations
dependent upon said water power to carry on their business, which
is very large, involving ninety-six thousand cotton spindles, twenty-
four sets of woollen machinery, one hundred and seventeen paper
engines of large size, besides a very extensive machine shop and
other machinery, requiring and controlling several millions of dollars
of capital, and gathering to it, and furnishing business for a grow-
ing town, which has now a population of about twelve thousand
person

That it is admitted by the plaintiffs, in their report to the said
Commonwealth for the year 1866, at page eleven, that the fishway
sought for “must use a certain amount of waterpporer,”wr er,” and that
“ this would be so much subtracted from the power of the company
on whose dam it should be placed;” and on page fifty-one of same
report, that such “ fishway would injure or inconvenience the man-
ufacturer, more or less seriously,” both of which statements, the
defendants say are true.

That in their very numerous and important contracts of sale and
lease of water power, the defendants have sold and contracted with
reference to the present height of their dam, and the power created
thereby, and the canals of the company, and the wheels and ma-
chinery of the numerous companies dependent upon said dam and
the power created thereby, are set to such level as is called for, and
will be secured by the continuance of said dam and power in all
respects as it now is.

That the defendants have guaranteed said mill powers, so to be
continued, for long terms, amounting to a substantial perpetuity;
and that said defendants are now expending a sum equal to nearly
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or quite their original capital, to secure the maintenance of said
dam; that its stockholders are numerous; have purchased said stock
in reliance upon the terms and stipulations set forth and contained
in said charters, and of the agreements of the State of Massachusetts,
also set forth and contained therein.

That said corporation has been compelled to withhold dividends
from its stockholders, and will be compelled to withhold them for a
long time to come by reason of the great expense which they have
incurred and are now incurring in the performance of the obligations
which were involved in their acceptance of said charters.

And the defendants allege that all of these facts were well known
to the plaintiffs, and were by them communicated to the said Com-
monwealth, to wit: in the reports of the said commissioners of the
years 1866, at pages 11, 29 and 41, and of 1867, p. 3.

The defendantsfurther allege, that the fish rights, both above and
below said dam, were and are private property; that those above
the dam were destroyed by the building of defendants’ dam, and
damages therefor were paid as herein before was alleged.

That no damages were contemplated or provided for by the leg-
islature, on behalf of the owners of fish rights below said dam, nor
have such owners ever, with the knowledge of these defendants,
claimed that their rights were diminished in value by said dam;
nor has any claim of damages been in any form made by such
owners, on account of any damages by them sustained.

That if fish rights above the dam should be restored by such
fishway as is prayed for by plaintiff’s bill, it would be at a cost of
about thirty thousand dollars, and they would be the private prop-
erty of those who have heretofore been paid damages for their
destruction, as is above alleged.

The said defendants admit that shad have been diminishing in
number in said river for a long time past, to wit, for fifty years and
more, and that such diminishment has continued since the building
of their said dam, but they say that such diminishment is due to
other causes than said dam, to wit, to dams at or near the mouth
of tributaries ofsaid river, to the water wheels and other machinery,
and canals below said dam of the defendants at Chicopee, and at
Windsor Locks, by which a large
down the river are killed, to the <
drainage of land in the meadows an
of large towns, and to other causes
which had driven the salmon out of
defendants’ dam, and for which these

proportion of the fish passing
slearing up of forests, and the
1 swamps, and by the sewerage
the same and similar to those

said river before the building of
defendants are not responsible,

sason of the facts herein beforeAnd the defendants say that by r
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stated, and especially because they and the said Hadley Falls Com-
pany (which last named company, the defendants in all respects, as
to property, rights, powers and privileges, represent), have per-
formed on their part, in all things, the conditions and requirements
of the contract set forth and contained in said charters; the
legislation of said State referred to and relied upon by the plaintiifs,
in so far as it requires or authorizes the plaintiifs to require the
defendants to build a fishway over their said dam, at the expense of
said defendants, is as to them, unconstitutional, invalid and void;
and further say that the plaintiifs are without equity, and that the
relief prayed for by them is against equity; and defendants pray
that they may be hence dismissed with their costs.

HOLYOKE WATER POWER COMPART
By F. Chamberlin, Attorney.

Filed March 14, 1870.

Issue joined March 14, 1
Copy.

Attest C

Supreme Judicial, Court. Suffolk County.

Theodore Lyman and others, Commissioners of InlandFish-
eries on behalf of the Commonwealth of Massachusetts, vs. The
Holyoke Water Power Company.

BRIEF OF DEFENDANT.

I. What are the preliminary facts ?

The case made by the bill, answer and report, finds that the
“Hadley Falls Company” was empowered by its charter, duly
granted by the legislature, in 1848, to build and maintain a dam
across the Connecticut River, as the same was built by that com-

pany and is now maintained by these defendants, “ upon condition
that said company should pay to the owners of fishing rights exist-
ing ” (at that time) “ above said dam such damages as should be
awarded by the county commissioners of the counties in which
such rights existed

That said company accepted said charter; was duly organized
under its provisions, built the dam authorized by the Act, and duly
paid all damages to owners of fishing rights above it as required

That said company expended (including damages to owners of
fishing rights) over two millions of dollars in carrying out the

by their charte
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purposes for which they were chartered, and foiled; and that in
1859 the defendant company was duly chartered, organized, and
became by special authorization of said legislature and by contract
with said Hadley Falls Company, owners of said dam and the
water power created thereby, and of all property, rights, powers,
&c., which had belonged to said Hadley Falls Company.

That the defendant company was authorized to uphold and
maintain said dam, and to purchase, hold, lease, or sell, all the prop-
erty, rights, &c., of said Hadley Falls Company, and that they
have so purchased, held, &c., and are now in all respects, by force
of said legislation and purchase, the successors and representatives
of said Hadley Falls Company, and owners of all its property
and rights.

That the plaintiffs are Commissioners of Inland Fisheries, duly
clothed with all the powers vested in them by the legislation to
which they refer in their bill; that they have required the defend-
ant company, at its own expense, to build a fishway over its dam,
and that the defendants have so refused to comply with such
requirement, that unless they are exempt from obligation so to
build such fishway on account of the matters set up in their
answer, decree should be entered against them.

II What is the legislation relied upon by the plaintiffs ?

The legislation to which they refer is the Act of the year 1866,
entitled “An Act concerning the obstructions to the passage of
fish in the Connecticut and Merrimack Rivers,” and subsequent
Acts upon the same subject-matter

This legislation, under the foste
extraordinarily progressive.

ring care of the plaintiffs has been

The first Act referred to (186
authorizes the commissioners to
rivers of the State, and after noti
determine and define the mode i

3) is carefully prepared, and duly
examine the several dams on the
je to the owners of the dams, to
nd plan upon -which suitable and

sufficient fishways should be constructed. (Ch. 238, sec. 2, of law
of 1866.) The third section of th
statement of their plans and meth
Hampshire for their approval.

at Act requires them to submit a
Ms to the commissioners of New

The fourth section requires the
adopted, after the same shall hav
sioners of New Hampshire, to the am owner, and file copies in
the office of the secretary of the State, with an affidavit that it ha
been furnished to the proprietor.

m to furnish a copy of the plan
3 been approved by the commis-
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The fifth section provides that .where the owners of dams consent
to build, the commissioners may contract with them

The sixth section authorizes the commissioners to prescribe in
writing the times when they shall be kept open and unobstructed.

The seventh section provides that if any proprietor shall refuse
or neglect to agree with the commissioners to build, &c., for thirty
days after plan is duly furnished him, the commissioners may con-
struct the fishway at his expense.

The eighth section provides, that whenever in the construction of
any fishway, theproperty of any person not liable by law to provide
afishway around his dam, shall be taken for thepurpose ofa fish-
way, the commissioners shall assess compensation to such person
and give him a right of appeal.

The eight remaining sections of that Act are not important in
this connection.

In 1867, by chapter 344 of public Acts, the powers of the com-
missioners were somewhat enlarged. By the first section of that
Act, they are authorized to examine all dams and give notice to
proprietors of defects in fishways and to prescribe in writing what
repairs may be necessary and what changes, if any, should be made
for improving said fishways; and by the second section proprietors
of dams are exposed to a penalty of fifty dollars a day if they shall
fail to keep open or maintain fishways, &c.

In 1869, by chapter 384 of public Acts, the powers of the com-
missioners are so enlarged that they quite closely resemble the
paternal authority exercised by an absolute monarch in the earlier
centuries. The first section of that Act gives name to the laws as
to fish culture, &o

The second, gives name to the commissioners and provides that
they shall be three in number, and be appointed by the governor
and council, and hold office for five yean

The third section provides that “ each may personally or by
deputy enforce all laws regulating inland fisheries, &c,

The fourth is so important that I quote it entire—it provides
that “ whenever either of said commissioners find that there is no
fishway or an insufficient fishway in or around a dam where the
law requires a fishway to be kept and maintained, he may at his
discretion enter with workmen and materials upon the premises
of the person or corporation required to maintain said fishway,
or cause one to be constructed where none exists, at the expense of
saidperson or corporation, and may take if necessary the land of
any other person or corporation, not obliged by law to maintain
said fishway, provided compensation shall be rendered to the
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owner thereof, in the manner provided in relation to land taken for
highways, and said expense shall be a charge against saidperson or
corporation required by law to construct and maintain such fish-
way, to be recovered in an action of contract in the name of the
Commonwealth, with cost and interest at the rate of twelve per-
cent.; provided that when a fishway has been constructed in ac-
cordance with the ptrovisions of this section, said commissioners
shall not require the alteration of the same by the owner of the
dam, within five years of the completion of the same.”

As this gives absolute power to each commissioner, controlled
only by his discretion, it is difficult to see how it could be enlarged,
unless by omitting the proviso, so that a new and improved fish-
way might be required every year, if the commissioners should be
so fortunate as to devise a real or fancied improvement.

It will be readily seen that the case of the plaintiffs resting upon
this legislation is one which may involve the entire property of a
water power company like the defendants, if it is constitutional in
itself, and if the company is without such chartered franchises or
contracts as exempt it from this absolute and unlimited control.

Effective provision for the passage of fish up and down the dam
of these defendants—thirty feet high—-about one thousand feet
long—and water varying from no depth at all on the crest of the
dam, to twelve feet of water, is a difficult and expensive matter.

The mode and manner in which it can be done, has not been so
determined that it is at present beyond a theory; and before it is
accomplished to the satisfaction of all three of these commissioners,
it may be necessary to build a fishway extending the whole length
of the dam or to construct a canal on an inclined plane around the
dam, of such length as to render the flow ofwater in it compara-
tively moderate.

111. The defendants do not question the law as stated by this
Court in Yinton vs. Wild (9 Pick. 87) that “ owners of dams hold
their rights, to maintain them, subject to such regulations as the
legislature shall from time to time prescribe for the preservation of
fish, &c.” But if necessary for the purposes of their case, they
would question the right of the legislature to delegate this power,
“’from timeto time to regulate, &0.,” so absolutely as to put such
regulations entirely within the discretion of any one of a board of
commissioners appointed by the governor and council, from term
to term of five years’ duration.

Upon such position the defendants believe they might success-
fully resist the enforcement of that legislation, but fortunately they

6
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are not compelled to rest upon this point and have no occasion to
press it beyond this mere suggestion.

IV. The defendants claim that the case made by the bill, an-
swer and report is, in all its e
monwealth vs. The Essex Com]:

isential features, like that of Com-
any (13 Gray. 239).
in the two charters. H. F. Co.’s
recital of Essex Co.’s charter, 13

See provisions for damages
charter, sections 4 and 5, and
Gray, 244.

will be unnecessary to consider theIn comparing the two cases it
liability of the Essex Company to build a fishway, under their
original charter, as it is quite evident by reference to the case, that
that' had no legitimate bearing upon the result.

The Court uponpage 250, 13 Gray, decline to express an opinion
upon the question whether the legislature could have required that
company to have built other fishways : “If it could be shown that
effectual ones could have been provided at a reasonable cost," for
reasons which appear in their construction of the additional Act.

At the time the additional Act was passed in favor of the Essex
Company, their dam had been in operation some time with the
fishway prescribed, which had proved to be unsuitable or insuf-
ficient to accomplish the purpose of providing for the passage of
the fish. (13 Gray 250, 251.)

The company then needed and asked for legislative aid to enable
them to increase their capital stock.

They were in precisely the same position in all material respects
as the Hadley Falls Company, when it needed and asked for a
charter.

The one company was asking for a charter, and the other for
increased power under a charter already granted. In both cases
the legislature had the power to regulate and adjust all conflicting
rights, whether public or private, connected with, or which would
grow out of the granting of the franchise, and they exercised it in
both instances in precisely the same manner.

In the one case the increase of capital was granted, substituting
“for the public right intended to be provided for by the fishway, a
provision for the payment of damages by the company to every
riparian owner of fishing rights along the river above the dam,

giving them a remedy against the company where none existed
before,” &c. (13 Gray, 251) ; and in the other the original grant of
the charter was made with precisely the same arrangement and
provision.

In both cases the charter, and the increased capital, were ao
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cepted and the conditions imposed by the legislature were per-
formed by the grantees of the franchises.

The indemnity in both cases was equally broad, being a pro-
vision for the payment of damages by the company to every ripa-
rian proprietor above the dam, and in both cases a large amount
was paid as such damages, and all parties provided for by the legis-
lature, were paid.

If it be said that in this case it appears that the fish were some-
what diminished below the dam, the answer is, that for various and
quite obvious reasons that cannot properly distinguish this case
from the other or vary the result.

(a.) The same fact existed in the Essex Company’s case, al-
though not specifically found—perhaps for the reason that it was
there as here quite immaterial.

arily exists where a fishway in its
of the broad stream. The passage
ssted by the late chief justice. (13

(b.) The same thing neoess
best conditions takes the place
is somewhat impeded, as is sugar
Gray, p. 249.)

Ie diminution is all that is found
which was “very conflicting,” and

(c.) A slight but appreciabh
here, and that upon evidence v
the finding was based upon the
sioners; against the testimony c
gent upon the subject, and agai
prietor below the dam was ever 1

testimony of one of the commis-
if practical men eminently intelli-

ainst the fact that no riparian pro-
known to make such claim.

{d.) If there was practical damage which could be estimated,
the parties who sustain it are the only ones who can avail them-
selves of that fact, and the proper remedy for them, if they can be
convinced that they are damaged and ask relief, is to give them
right to prove their damages in some proper manner, as those above
the dam were permitted to do, and secure compensation, and not
compel these defendants to lose the benefit of the large damages
they have paid to those above the dam whose fisheries were de-
stroyed, and restore to those parties at great expense that for
which they have been paid.

(e.) Neither of these classes had valid claims for damages ex
cept as the legislature should and did provide. (13 Gray, 249.)
The power to regulate the public right and to provide remedy for
such private parties as in the judgment of the legislature would be
seriously and practically damaged, was entirely with the legislature
and they have exercised it. The considerations suggested by the
Court in the Essex Company’s case at page 251 seem quite conclu-
sive.

(/.) In addition to the public benefits expected from thebuilding
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up of a large manufacturing town, the legislature may have be-
lieved that private riparian owners below the dam would be quite
as much benefited by the increased markets which they would find
for such fish and other products as they would have, as they would
be possibly damaged by the diminished number of fish.

Finally, this whole matter rested in the discretion of the legisla-
ture, and they have exercised it.

The proposition to take from these defendants the valuable right
which they acquired by the payment of damages to private owners
above the dam, and restore to such owners that for which they
have been fully paid, is quite as extreme a case as that put by this
Court in 13 Gray, 253, as an illustration of improper and unconsti-
tutional legislation.

V. This case differs—favorably for the defendants—from the
Essex case in one particular.

In that case the legislature had provided by direct enactment
that the Essex Company should build a fishway, &c., or forfeit the
penalty named. It was clear that the discretion and judgment of
the legislature had been brought tc
under all the circumstances of the
compelled to build.

bear upon the question, whether
case that company ought to he

Here there is no direct legislate
and while the general language ofo o o
include them, it is at least doubtful

m pointing to these defendants,
the statutes is broad enough to
whether the legislature in either

of the statutes authorizing the plaintiffs to compel the building of
fishways, designed to have them require the defendant company
to build suchfishway at their own expense.

The only statute (oh. 238 of 1866) which is clearly broad enough
to embrace this company, contains provisions (see section 8) au-
thorizing the fish commissioners to award damages to any person
whose property is taken to build a fishway, where such person is
not by law liable to build one.

That the legislature did not intend to compel the defendant to
build at its own expense, is rendered probable by the documents
which the plaintiffput into the case on the hearing.

In an opinion of Mr. Loring dated Oct. 16th, 1865, addressed to
the fish commissioners and appended to Senate document No. 8 of
1866, referred to generally at the hearing, on pp. 50, 52, is the fol-
lowing statement:

“ The charter of the Hadley Falls Company required them to
pay the owners of fish rights existing above their dam, such dama-
ges as the county commissioners should award. I understand that
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these damages have been paid to the claimants. I can discover no

reason why the requirement of the legislature complied with by
the corporation, should not exempt them from further liability to
construct.

“ I think it does, and that the"Hadley Falls Company cannot be
required to contribute to the construction of a fishway over or
around their dam.” And, again on the same page, “ the cost of
constructing such fishways at Holyoke and at Lawrence must, I

fish commissioners themselves, in
and of 1867, at page 3, express

think, be paid by the State.” The
theirreport of 1866, at page 29.
substantially the same opinion.

The Essex Company constructed at small cost a structure, which,
though approved by the county commissioners, was really worth-
less, and the fisheries above the dam were ruined, but until the
legislative provision was made, which grew out of the petition for
increase of capital, the owners had no remedy. That company re-
mained under the obligation to support and maintain that worth-
less fishway, till they compromised their liability by dividing with
the State the expense of the fishway recently built by or under the
direction of the plaintiffs.

This was probably a good arrangement for the Essex Company.
and if the defendants were bound
the purposes of a fishway, they w
arrangement and be relieved of su

to maintain any structure for
mid be glad to make a similar
;h a liability, but this company

has doneall that was required of it, and, as before stated, is com
pletely wdthin the authority of the case in 13 Gray.

YI. Aside from fhe case of the Essex Company in 13 Gray, the
authorities are full, clear and numerous which sustain the propo-
sition, that the legislation in question is, as against this defendant,
unconstitutional.

In the case Boston and Lowell Railroad Company us. Salem and
Lowell Railroad Company et al., 2 Gray, 34, this court states
the principle thus :

“ When a c
gislature, upon considerations of
where the grantees have advance
the State is bound by the plain
respect all grants and rights thuf

ontract has been made by the le-
an equivalent public benefit, and
1 their money upon the faith of it,
principles of justice, faithfully to
created and vested by contract.”
cases Piscataqua Bridge vs. NewReference is there made to the

Hampshire Bridge, 7 N. 11., 3
Johns, 507 ; Fletcher vs. Peck, 6

5; Livingston vs. Van Ingen, 9
Cranch, 135.
rporation vs. City of Lowell, 15In the case Central Bridge Cc

Gray, 106, 115, 116, this court held that a statute (St. 1843, ch. 50)
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much less clear and direct in its terms and significant as a contract
than the charter of the defendants, constituted an agreement and
contract between the City of Lowell and the Central Bridge Cor-
poration if accepted by them respectively.

See also Old Colony Railroad vs. Plymouth, 14 Gray, 155.
Abbott’s Digest, Law of Corporations, p. 159, secs. 133, 134; p.
160, secs. 135, 136; p. 161, sec. 142; p. 162, sec. 145; p. 165, sec.
166 ; p. 171, sec. 220 ; p. 172, secs. 223, 224, 225 ; p. 313, sec. 2.
.M’Gee vs. Mathis, 4 Wallace, 143; Yon Holfman vs. City of
Quincy, id., 535.

The cases in Connecticut:
Hartford Bridge Company vs. East Hartford, 16 Conn. 149;

East Hartford vs. Hartford Bridge Company, 17 Conn. 79; Enfield
Toll Bridge Company vs. 11. & N. H. R. R. Co., 17 Conn. 40;
Washington Bridge Company vs. State, 18 Conn. 53, were ably
argued and very fully considered by the highest court of that State,
and have been several times referred to by this court with approval.

In the case cited from 16 Conn. R., where a charter of a bridge
company was amended by imposing new burdens on the company
which would supersede the necessity of a neighboring ferry, and
directing that the ferry should be discontinued, was accepted and
carried into effect, it was held that it constituted a contract, equally
obligatory upon the State as the provisions of the original charter,
and there being no sufficient power of appeal reserved, the legisla-
ture could not re-establish the ferry without the consent of the
company.

The case was carried to the supreme court of the United States,
and is reported in 10 Howard, 511. The head-note is as follows :

“ The legislature having ordered a ferry which came in competition
with a tollbridge to be discontinued, in consideration that the pro-
prietors of the bridge would incur certain expenses for the public
benefit, and on the faith of such discontinuance, those expenses
having been incurred, held, in conformity with the decision of the
highest court of the State, that the legislature could not restore the
ferry without violating the constitution of the State.”

In the case cited from 17 Conn, it was held that, “a grant by
the legislature in consideration of expenses to be incurred by the
grantees, was in the nature of a contract, which could not be im-
paired, and that the court should give to its stipulations such con-
struction as would carry them into full effect. (17 Ct. 54, 55,
57, 58.)

The case cited from the 18 Conn, was quite closely analogous to
the one under discussion. The plaintiffs had a grant to build a
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bridge over the Housatonic River in 1802, and by additional Acts
in 1808, the grant was made exclusive for six miles on the river,
provided that nothing contained in the grant should be construed
to impair the rights of persons navigating the river.

The company built their bridge and kejrt it in repair according
to the terms of their charter until 1845 when the legislature passed
a resolve, requiring them to construct a draw, &0., of a specified
kind, and providing that the plaintiffs should be deprived of their
power to take tolls as formerly until the draw should be completed
and accepted. The plaintiffs failed to comply with the resolve.
Quo warranto was brought, it was held that the resolve was not
binding upon the bridge company.

VII. The plaintiffs ask this court, as a court ofequity, to compel
the defendant immediately to expend a sum ofmoney large in amount
(ranging as estimated by Mr. Chase from $25,000 to $30,000).

orporation already overweighted
are at present resting upon it, in
power which it was incorporated
se of, for the benefit, not simply
ways) of the State; but beyond

This is sufficiently serious to a c
by the great expenditures which
taking care of its dam and of the
to create and preserve and dispo
of its stockholders, but (in many
this is a contingent liability, quite
lay in importance.

vershadowing this present out-

The defendants believe this to be but the beginning of an experi-
ment which is likely not only to involve a much larger outlay than
that now talked of, and quite disproportionate to the expected
benefit, but also a serious diminution of their water power.

The defendants (on page 7 of the answer) set forth “ that in
their very numerous and important contracts of sale and lease of
water power they have sold and contracted with reference to the
present height of their dam and the power created thereby, and the
canals of the company and the wheels and machinery of the nu-
merous companies dependent upon said dam and the power created
thereby, are set to such level as is called for, and will be secured
by the continuance ofsaid damand power in all respects as it now is.”

“ That the defendants have guaranteed said mill powers so to be
continued for long terms, amounting to a substantial perpetuity,
and that said defendants are now expending a sum equal to nearly
or quite their original capital, to secure the maintenance of said
dam; that its stockholders are numerous, having purchased said
stock in reliance upon the terms and stipulations set forth and con-
tained in said charters, and of the agreements of the State of Mas-
sachusetts also set forth therein.”
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We are aware that it is found by the report that “the fishway
which the commissioners now require the defendants to build and

water power of the defendants,
add to the permanent height of

maintain, would not diminish the
except when they may desire to
their dam by flash-boards.”

to the relief for which they askBut if the plaintiffs are entitled
it must be on the ground of the validity of the legislation upon
which their powers in this particular and with reference to this
company rest; and if that legislation refers to this company, and
is to be construed as the plaintiffs’ claim—and as it must be to en-
title them to the relief for which they pray—then, as we have al-
ready shown, any one of the plaintiffs may order a new fishway
every five years, with reference solely to that which he thinks will
most effectually restore fish to the head waters of the Connecticut,
and without regard to the necessities of the defendant company, or
of the numerous companies dependent upon them, and relying upon
their contracts.

Such a final result (which the defendants believe to be not an
improbable one if the plaintiffs have full power in the premises)
will change the status of the defendants, and instead of the owner-
ship of a valuable water power, which they are managing under
their charter for the benefit of their stockholders, they will become
proprietors of an extensive J?sA-pond, which they will improve under
the direction of each of the fish commissioners, for the benefit of
riparian proprietors, who have already been once paid for that
which is to be restored to them; and there will result not only an
impairing ofthe obligation of the particular contract contained in
the charter of the defendants, but of all the contracts relating to
water power which the defendant company, relying upon that con-
tract, has made with their grantees and lessees.

WILLIAM GASTON,
F. CHAMBERLIN,

For Defendant.
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Supreme JudicialCourt. Suffolk, ss., Junk, 1870.

Theodore Lyman and Others, Commissioners on Inland Fish-
eries, on behalf of the Commonwealth of Massachusetts, v.
Holyoke Water Power Company.

I. (1.) Every owner of a dam within this Commonwealth holds
it under the condition that a sufficient passage-way must be pro-
vided for migratory fish, over or around such dam; and this public
right has always been subject to the regulation of the legislature.
Stoughton v. Baker, 4 Mass. 522; Commonwealth v. Chapin, 5
Pick. 202; Commonwealth v. Alger, 7 Cush. 98; Yinton v. Welsh,
9 Pick. 87.

(2.) St. 1869, ch. 422, sect. 1, under which this suit is brought,
is, therefore, within the authority of the legislature, and a proper-
means of regulating and enforcing the public right.

(3.) No owner of a dam can be exempted from his obligation to
provide suitable fishways, except by express statute provision.
Commonwealth v. Essex Co., 13 Gray, 248.

(4.) There is no such express exemption in St. 1848, ch. 222,
incorporating the defendant company.

(5.) But it is contended on the part of the defendants that the
provision of their charter, allowing the riparian owners on the Con-
necticut River, above their dam, upon application to the county
commissioners, to claim damages for injury to their fishing rights,
exempted them from all obligations as to fishways.

(6.) This position is untenable
First. Because the language of the statute does not amount to

an express exemption within the rule of Chief Justice Shaw in the
case last cited, and, in the absence of such provision, the intention
of the legislature, in compelling the defendants to pay damages,
must have been to add an obligation supplementary to the public
right already existing.

Second. Because the words of the statute, “ damages to fishinj
rights,” cannot be held to indicate that their total destruction wa;
contemplated.

Third. Because, if there is any doubt upon the point in question,
the words are to be taken most strongly against the defendants in
this statute, since it is of the nature of a public grant. Cleveland

7

COMPLAINANTS’ BRIEF.
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v. Norton, 6 Cush. 384; Commonwealth v. Roxbury, 9 Gray, 492;
City of Boston v. Richardson, 13 Allen, 156.

The last case limiting the rule to doubtful cases like the present.
Fourth. Because it has been expressly decided by this Court,

that an authority to erect a dam across a river, without any allusion
to fishways, does not carry with it, by implication, the repeal of
laws requiring fishways. Vinton v. Welsh, 9 Pick. 87; Cleveland
v. Norton, 6 Cush. 383.

Fifth. Because a comparison of similar charters with the statute
in question leads to a conclusion adverse to the defendants, such
comparison being the safest guide in determining the intention of
the legislature. Mendon v. Worcester, 10 Pick. 235; Goddard v.
Boston, 20 Pick. 407; Commonwealth v. Bailey, 13 Allen, 545.

A similar statute is St. 1848, ch. 295, which empowered the Essex
Company to increase its capital stock, on the condition “ that said
company shall he liable for all damages which shall he occasioned
to the owners of fish-rights existing above said company’s dam, by

assage of fish up and down thethe stopping or impeding the \

Merrimac River by the said dam/
act of incorporation, which expre
of a fishway in the dam of said Es
In this case the best fishways pos
legislature therefore ordered the

This act was in addition to the
isly provided for the maintenance
sex Co. St. 1845, ch. 163, sect. 5.
fihle proved insufficient, and the
payment of damages; yet, even

then, they did not entirely dispense with the fishway,—on the con-
trary, the statute contains the words “ stopping, or impeding,” the
use of the latter showing conclusively that fish were still supposed
to find a passage over the dam; and if such were the intention of
the legislature in that case, after the company had made the best
fishway they could, a fortiori must it be the true construction of
the charter in the case at bar, where no fishway has ever been tried.
(Report, page 6.)

Sixth. Because the point last mentioned is in accordance with
the doctrine of Commonwealth v. Essex Co., in discussing the very
act just referred to, where the Court expressly reserves the ques-
tion :

“Whether, if the fishways actually provided had proved
wholly unfit and inadequate for their purpose, and other measures
could be provided within a reasonable cost, which could be shown
to he probably effectual, the legislature could, by further legislation,
have required the company to construct such other fishways;”
thus implying that it could so require; and if the legislature may
require a change in fishways already existing, it certainly may com-
pel corporations to construct them where they have never existed.
This question, there reserved, arises directly in the case at bar, for
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the case where no fishway is provided, is equivalent to the case
where the fishways are “totally unfit and inadequate.” In this
connection, too, it is significant that the additional act as to the
Essex Co. (just referred-to), did not repeal the section in the char-
ter requiring a fishway, though it didrequire payment of damages ;

on the contrary, it seems to have still contemplated the mainte-
nance of fishways, saying that the clause directing fishways in the
original charter should be no bar to the claim for damages.

Further, as the right to a free passage for fish is a public benefit,
it cannot be waived or extinguished by any neglect upon the part
of the Commonwealth in any particular case. Stoughton v. Baker,
4 Mass. 522; Commonwealth v. Alger, 7 Cush. 100.

Finally, the language of the Court throughout the opinion, in
Commonwealth v. Essex Co., indicates that the fishways were still
to be maintained. 13 Gray, 246 and 253, on which last page the
words are “all those riparian owners whose fish-rights would be
damnified by the defendants’ dam with the fishway as it was."

Seventh. Because there is no provision in St. 1848, oh. 223, giv-
ing any damages to fish-right owners on the river, except those
above the dam, in this Commonwealth. But the dam would injure
fish-rights in the States of Vermont and New Hampshire, as well
as thoseabove provided for, and it cannot be contended that within
this Commonwealth, whose courts have always recognized the pub-
lic right to a free passage for fish, a law could be enacted which
would destroy this public privilege in adjacent communities; and
although within this Commonwealth the right of eminent domain
has been exercised for the purpos(
for the public benefit, and althou;
jurisdiction, could require citizens
public good, yet there would be
owners in other States to give up

of establishing great corporations
;h the legislature, within its own
to surrender their rights for the
no obligation upon the fish-right
their privileges or to accept com-

pensation therefor,—nor can the fact that they have never claimed
damages lead to any inference against them, since they would not
be bound to take cognizance of our statutes.

These owners in other States are therefore still entitled to have
the best fishways possible in all dams within the limits of Massa-
chusetts.

11. (1.) Another ground upon which the decision in Common-
wealth v. Essex Company (which case must necessarily be the main
reliance of the defendants) rests, is the fact that compensation had
been awarded to “ all those riparian owners whose fish-rights would
be damnified by the defendants’ dam.” 13 Gr
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(2.) But in the case at bar, the Court have found it to be a fact
that fish-rights below the dam are injured, as well as those above;
and for such injuries no compensation has ever been made. (Re-
port, page 2.)

Nor is the fact alleged in the answer of the defendants, that no
claim has ever been made, by the owners below the dam, upon them
for damages, of any legal significance, since they had no remedy
save through the interposition of the legislature. Commonwealth
v. Chapin, 5 Pick. 199.

Hence it follows, that such owners still have rights which a court
of equity must regard and enforce, when the legislature designate
the appropriate method, as in the statute under which *this suit is
brought.

(3.) Viewing the charter of the Hadley Falls Co. in the light of
this fact, and considering it as a contract between the corporation
and the public, it must be construed:

(a) Either as a contract in which the public right of fishways
was not expressly excluded, and therefore, by implication, a contract
to which the public right was an incident, or (b ) else it must be
held unconstitutional and void, as to owners of fish-rights below the
dam, under article ten of the Declaration of Rights. Boston &

Lowell R. R. Co. v. Salem & Lowell R. R. Co., 2 Gray, 1.
If proposition (a) be true, no legislation, regulating the incident

right reserved in the charter itself, can be retroactive and unconsti-
tutional, as the defendants claim in their answer, page 9; and if
proposition (b) be true, it would be the duty of the legislature to
interfere, by amendment or repeal, and it would be fairly within its
powers under Rev. Stat., oh. 44, sect. 23. Durfee v. Old Colony
R. R. Co., et al.; 5 Allen, 239, and cases there cited; Crease v.
Babcock, 23 Pick. 334,

CHARLES ALLEN, Attorney-General,
MOSES WILLIAMS, Je.,

For Complainants.
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Suffolk, ss., June, 1870.Supreme Judicial Court.

Commissioners of Inland Fisheries v. Holyoke Water
Power Company.

SUPPLEMENTAL BRIEF FOR THE COMPLAINANTS.

By St. 1866, c. 238, the plaintiffs were required to determine the
plan for fishways, and submit them to the owners of dams in the
Connecticut and Merrimack Rivers, and it thereupon became the
duty of such owners to build the fishways accordingly. By St. 1869,
c. 422, the plaintiffs were authorized to enforce in equity the con-
struction of the fishways by the owners of the dams ; and the
present bill in equity is brought for that purpose, against the pro-
prietors of the dam at Holyoke.

The question is, whether the defendants are bound to build a
fishway to allow the passage of fish above their dam across the
Connecticut River at Holyoke.

I. The general duty of those who build or own dams to provide
and maintain suitable fishways is as firmly established as it is possi-
ble for any doctrine of law to be established in Massachusetts.
This has been declared in several adjudicated cases.

“Every owner of a dam holds it on condition, or perhaps under
the limitation, that a sufficient and reasonable passage-way shall be
allowed for the fish. This limitation, being for the benefit of the
public, is not extinguished by any inattention or neglect, in compel-
ling the owner to comply with it.” Stoughton v.Baker, 4Mass. 528.

In that case, there was a neglect to build a fishway from 1634 to
1789; but it was held that the duty continued. See also, Common-
wealth v. Chapin, 5 Pick. 199; Vinton v. Welsh, 9 Pick. 87 ;

Commonwealth v. Essex Co., 18 Gray, 248.
The legislature have the right, from time to time, to provide the

manner in which this duty shall be performed; and they have con-
stantly exercised this right, by requiring the owners of existing
dams, in numerous instances, to build such fishways, at their own
expense, in such a manner as should be approved by committees
named by the legislature, or by the selectmen of towns; and by
authorizing and directing committees named by the legislature, or
provided to be chosen by towns, to go on themselves and construct
such fishways.
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Illustrations may be found in the following Statutes : /Sts. 1780, c.
IG, passed Feb. 19, 1781 ; 1786, c. 7, passed June 27, 1786; 1787, c.
10, § 2, passed July 4,1787 ; 1787, c. 33, § 1, passed March 1,1788;
1787, c. 35, § 2, passed March 19, 1788; 1787, c. 58, §§ 1,2, passed
March 28, 1788; 1789, c. 5, passed June 15, 1789; 1789, c. 8, §2,
passed June 20, 1789 ; 1789, c. 43, § 4, passed Feb. 27, 1790 ; 1789,
c. 51, § 3, passed March 4, 1790 ; 1790, c. 8, § 1, passed June 19,
1790; Sts. passed Feb. 22, 1792, §§ 1, 2 ; March 9, 1792, § 4; Sts.
1796, c. 83, passed March 10, 1797 ; 1797, c. 69, § 5, passed March
1, 1798; 1797, c. 70, § 1, passed March 1, 1798; 1797, c. 74, § 1,

passed March 2,1798 ; 1798, c. 29, § 5, passed June 28,1798; 1798,
c. 78, passed March 1,1799 ; 1798, c. 83, § 3, passed March 1, 1799;
1799, c. 68, passed March 1, 1800; 1799, c. 76, passed March 4,
1800; 1800, c. 67, passed March 1, 1801; 1801, c. 59, §2, passed
March 3, 1802; 1801, c. 66, §5, passed March 6, 1802; 1802, c. 57,
§ 2, passed Feb. 9, 1803 ; 1802, c. 63, § 3, passed Feb. 12, 1803;
1802, c. 71, § 4, passed Feb. 16, 1803; 1803, c. 108, § 4, passed
March 3, 1804; 1803, c. 152, § 5, passed March 9, 1804; 1804, c.
134, § 1, passed March 16, 1805; 1805, c. 76; 1806, cc. 28, 117;
1808, c. 91, § 8; 1812, c. 106; 1829, c. 55; 1839, c. 134; 1843, c.
20 ; 1845, c. 79.

The above is not a complete enumeration, but only includes
selected instances to show the legislative view of the public import-
ance of preserving our river fisheries, by means of fishways. There
can be no doubt at all, in view of this great, though incomplete,
enumeration of statutes, that, up to the time of the granting of the
charter on which the defendants rely, the legislature always con-
sidered that their right to order the construction of fishways in
existing dams was full and complete.

11. It has likewise long been the established law ofthis Common-
wealth that a grant of authority by the legislature to erect a dam
across a river is to be construed to be under an implied condition to
keep an open fishway, unless there is some express provision to the
contrary. Stoughton v. Baker, 4 Mass. 528. Vinton v. Welsh, 9
Pick. 87. Commonwealth v. Essex Co., 13 Gray, 248, 249.

HI. The question therefore speedily comes down to this:
Whether there is anything in the charter upon which the defendants
rely, showing that they were to be exempt from the duty of main-
taining a fishway ?

There is no express provision in the charter to that effect. And
there is no provision from which such exemption can be inferred,
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unless it is the provisions respecting the payment of damages to the
fishing rights above the dam.

These provisions are as follows :
St. 1848, c. 222, §4. “ Said corporation shall pay such damages

to the owners of the present fishing rights, existing above the dam
which the said company is herein empowered to construct, as may
be awarded,” &c.

§6. “The Hadley Falls Co., [the defendants’ predecessors] or
any of the owners of said fishing rights, may, at any time, apply to
said county commissioners to proceed and ascertain the damages to
said fishing rights ;***** and the said commissioners shall
determine and award the damages to said fishing rights withinsixty
days,” &c.

Does this language necessarily imply that they were to be relieved
from the duty of building any fishway ?

IY. There are certain general considerations which will aid in
construing the charter.

a. The preservation of the fisheries is for the benefit of the pub-
lic. The right to have the fish pass up the river is a public right.
It is true that the right to catch the fish is in the owners of the soil;
but the right to have the fish there so that they can be caught is a
public right. See Commonwealthv Essex Co., 13 Gray, 247.

h. All grants of the legislature, surrendering public rights, are to
he construed strictly against the grantees. The grantees will take
no powers by implication which are not necessary for carrying the
purposes of their charter into effect.

“The grant of privileges and exemptions to a corporation is
strictly construed against the corporation, and in favor of the public.
Nothing passes but what is granted in clear and explicit terms.”
Ohio Life Ins. Co. v. Debolt, 16 How. 435. See also Mills v. St.
Clair Go., 8 How. 581.

“Any ambiguity in the terms of the contract [charter] must
operate against the adventurers, and in favor of the public; and the
plaintiffs can claim nothing that is not clearly given them by the
act.” Stourbridge Canal Go. v. Wheeley, 28. & Ad. 793; cited
and approved in Charles Diver Bridge v. Warren Bridge, 11 Pet.
544.

“All grants of privileges are to be liberally construed in favor of
the public, and, as against the grantees of the monopoly, franchise
or charter, to be strictly interpreted. Whatever is not unequivo-
cally granted in such acts is taken to have been withheld ; all acts of
incorporation, and acts extending the privileges of incorporated
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bodies, are to be taken most strongly against the companies.”
Sedgw. on St. & Const. Law, 338, 339, and seq., and numerous cases.

“ In all grants from the government to the subject, the terms of
the grant are to be taken most strictly against the grantee and in
favor of the grantor—reversing the common rule as between indi-
viduals—on the ground that the grant is supposed to be made at the
solicitation of the grantee, and the form and terms of the particular
instrument of grant prepared by him, and submitted to the govern-
ment for its allowance.” Commonwealth v. Jtoxbury, 9 Gray, 492.

For example: an authority to fill up land and construct a wharf
does not extinguish a highway. People v. Lambier, 5 Denio, 1.

V. The language of the charter upon which the defendants rely
by no means implies that the damages therein provided were to be
paid for the destruction of the fisheries above. The building of the
dam, even with a fishway, would necessarily cause great injury to the
fisheries, and this injury would be a proper subject of compensation.

It was known in 1848, when this charter was granted, that no
fishway would leave the fisheries above such a dam unimpaired.
This had been ascertained and brought to the attention of the legis-
lature by the experience of the Essex Company.

If it had been expressly provided in the charter of the Hadley
Falls Co., that they should build a fishway, it would still have been
necessary to have the same provision which now exists, or one sub-
stantially similar, for compensation to the owner of the fishing
rights above the dam for the injury done to them.

The provision for compensation is, to say the least, just as con-
sistent with the idea that there should be a fishway as that there
should not be one. How, then, can it be contended that it implies
authority to build the dam without a fishway ?

The language of the charter contemplates a partial injury to the
fishing rights rather than their total destruction. If it had been
intended to provide compensation for their destruction, it would
have been more natural to say that the county commissioners should
ascertain “ the value of said fishing rights,” rather than “ the dam-
ages to said fishing rights; ” and that they should award such value,
rather than the damages to them.

There is every presumption that the legislature would not intend
to allow the total destruction of the fisheries, when they might be
partially preserved by a fishway.

No dams in this State, so far as known, had been allowed to be
built without fishways. The universal rule, it is believed, was the
other way. Simply omitting to provide for a fishway in terms,



1871.] 57SENATE—No. 11.

raises no presumption that none was intended, because the well
known law, constantly practised on, was that fishways could be
expressly ordered afterwards if the owners of the dam should neg-
lect their duty. What reason is there to suppose that this dam
alone, of all the dams in the Commonwealth, was to have no fish-
way?

A taking under the right of eminent domain, must be limited to
the necessity. No greater rights can be taken than are required.
So in construing a grant, the authority will be deemed to have been
limited to the necessity.

The exigencies and requirements of the business of the corpora-
tion did not require a dam without a fishway. The report of the
case expressly finds that the fishway would not diminish their water
power; unless, indeed, they should wish to add to the permanent
height of their dam by flash-boards. There is nothing to show that
they have any right to add such flash-boards at any time. The
charter, § 3, gives them the right to build a dam of a certain height.
In the absence of any express finding to the contrary, it may be
presumed that their present dam is as high as they have a right to
make it. There is certainly no presumption to the contrary.

It wmuld require a very strong case indeed, to carry with it a pre-
sumption that the legislature intended absolutely to close the
Connecticut River against the passage of fish.

There is every reason to suppose that a regard for the public
right of our own citizens in the river fisheries, as well as the comity
due to the people of Vermont and New Hamj>shire, would prevent
the legislature from granting leave effectually to close up the river,
unless there was an overpowering necessity for it. In the present
case, no such necessity existed. No such privilege was essential to
the purposes for which the charter was granted to the Hadley Falls
Co. Those purposes can be just as well subserved, (or, in any event,
almost as well,) with any existence of a fishway. Why then should
the language of the charter be construed to give them a greater
privilege than what the language naturally implies, or their necessi
ties requin

The damages which they have paid must be presumed to have
been estimated for the injury done by the dam with a fishway in it.
It must have been assumed that they would do their duty. It was
their duty to build a fishway; and the tribunals had a right to
assume that they would do it. If by their delay has happened
[and there can be no means of ascertaining that the fact is so] that
they have been compelled to pay more damages than would have
been awarded in case of a prompt compliance on their part with

8
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their duty, this is of no legal significance. The tribunals may pos-
sibly have had a prophetic doubt as to the disposition of the
company to do their duty. Legally, it is to be presumed that the
damages were assessed upon the right basis. The defendants can-
not be heard to say that they have paid too much damages.

VI. The fisheries below the dam are also injured by the construc-
tion of a dam without a fishway. No compensation being provided
for this injury, the charter was to this extent unconstitutional. A
grant of a right to take private property under the right of eminent
domain must make provision for compensation, or else it is void.
Boston & Lowell Railroad v. Salem dt Lowell Railroad, 2 Gray, 37.

If, therefore, the true construction of this charter is, that it
authorized a close dam, without a fishway, the charter was uncon-
stitutional, so far as the exemption from the liability to make a
fishway is concerned, because it injured the fishing rights below the
dam without providing compensation.

It is no answer to say that with a fishway the dam would still have
injured the fisheries below. That fact does not appear; and on the
report cannot be assumed to exist. It may well be that the fishway
would have rendered any injury to the fisheries below wholly
unappreciable.

Nor is it any answer to say that it does not appear that the
owners of those fishing rights have ever claimed that they were
damaged. It does not appear that they have not so claimed; nor is
it the duty of these plaintiffs, or of the Commonwealth, to ascertain
and prove how the fact is.
If the Commonwealth finds that a grant of a charter is used

otherwise than according to the intention, and that larger privileges
are assumed and exercised than the charter warrants, or that a
charter by inadvertence is made to confer unconstitutional powers,
it may and ought to interfere and recall the corporation to its duty,
under the constitution and laws, whether anybody is injured by the
unwarranted assumption of authority or not.

A fortiori, when not only the private rights of citizens, but the
public rights are infringed.

The Commonwealth does not stand in the position of a stranger
who cannot question the extent of authority exercised.

The fact that the fisheries below are injured by the construction
of a dam without a fishway, and that no compensation was provided
for such injury, is an additional argument to show that the true con-
struction of the charter did not authorize the construction of such
a dam.

CHARLES ALLEN, Attorney-General.
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Supreme Judicial Court. August 31, 1870.’

In the case of The Commissioners of Inland Fisheries v. The
Holyoke Water Power Co., the clerk was ordered to enter a De-
cree for the Complainants.

The statutes under which the Respondents have been required to
make a fishway in their dam were within the constitutional power
of the legislature and did not impair the obligation of any contract.

Brief statement of the grounds and reasons of the decision.
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[E.]

ON THE POSSIBLE EXHAUSTION OF SEA FISHERIES.
SECOND NOTICE.

Investigation before the Committee on Fisheries.
The Committee on the Fisheries to whom was committed the

petition of T. D. Eliot and twenty-five other petitions in aid, ag-
gregate number of names 3,023, asking for a Prohibitory Fishery
Act; also, sixty-two remonstrances, aggregate number of names
7,958; also, William L. Bradley Manufacturing Company at Wey-
mouth; Pacific Guano Company at.Wood’s Hole; Cape Cod Rail-
road Company, and Resolutions of the'Gloucester Board of Trade
against the same, have duly considered the same and submit the
following Report;—

The petitioners claim that several modes of fishing now in use,
as by traps, pounds, purse-seines, sweep-seines and gill-nets are
increasing in the waters along the shores of this Commonwealth,
and that these novel modes of fishing are fatally prejudicial to the
production and increase of fish, and ask the legislature to enact
such laws as will protect the fish and those of the community that
are interested in their continuance.

In the hearings before the Committee on the Fisheries there was
no evidence to convince them that there is any necessity for the
passage of such an Act as is asked for by the petitioners. It ap-
peared in the evidence that the scup, tautog, sea bass and striped
bass in Buzzard’s Bay have diminished, during the last few years,
comparatively few having been caught in that locality, while in
other places outside of that bay the fishermen have seen no dimi-
nution in these species, but rather an increase. It does not neces-
sarily follow that when fish leave a locality which they have long
teen accustomed to visit annually, that they have been driven away
by over-fishing. Changes are taking place from year to year, and
during the past fifty years many species that were abundant, and
in their annual migrations visited our waters and remained on our
coast during the summer, have long since disappeared, and years
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hare passed away and not one of them is seen in our waters, while
others have appeared that are new, and increase in numbers annu-
ally ; others, again, have disappeared and after many years the same
species has returned in great abundance and again become annual
migratory species, visiting our shores each season. Such have been
the changes long before a weir, trap or pound existed in Massachu-
setts waters, and while nets were used only to a limited extent.

The cause of the diminution of fish in Buzzard’s Bay may be a
scarcity of the bait on which they are accustomed to feed, as lai’ge
beds of mussels on which some of these species feed have been
killed by star-fishes (five-finger, so called by the fishermen). The
refuse of manufactories, as copper works, gas works, and prussian-
blue works, and other deleterious substances thrown into the water,
have also affected the clams and other species of mollusoa (shell-
fish). These causes may have tended to diminish the numbers of
fish that in past years have visited this locality. But the great
cause that has driven many species from our waters is the bluefish,
which appeared on the coast of Massachusetts, south of Cape Cod
some thirty-fivd years ago, but did not appear until 1847 north of
the Cape; wherever they appear they drive away nearly all other
species of fish. During their stay they are caught with hooks, nets
and weirs.

North of Cape Cod the weirs catch mostly bluefish, which are
taken in great numbers as they go in shore. One weir at Eastham
caught last season no less than 65,000. When the north-east storms
of autumn drive into our bay the colder waters, the bluefish leave,
and other species of fish which were driven away by them on their
arrival, re-appear, as the mackerel, menhaden, and others that are
marketable. The bluefish have been no doubt the principal cause
of the diminution of other kinds of fish during their stay on our
coast.

The weirs south of Cape Cod catch mostly bait fish, as herring
(alewives,) and menhaden, which are sold to vessels belonging to
Gloucester, as bait for their George’s Bank fishery. If this mode
of fishing were discontinued, Gloucester vessels must be without
bait for a part of the season and the large fishing fleet of Cape Ann
must lie still.

Soup, tautog, sea bass, striped bass, and other kinds of fish that
are not used for bait are caught by the weirs in our waters south of
Cape Cod only in small quantities, and as a secondary and inciden-
tal matter; the amount of these kind of fish caught by such weirs
is too small to have any considerable effect upon the increase or
diminution of these species. As soon as the bluefish arrive on our
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coast, about tbe first of June, these weirs are taken up; being made
of net which is easily destroyed by the bluefish, it would not pay
to keep them down longer.

The geographical distribution of fish along our coast is so exten-
sive, their numbers are so great and the number of eggs produced
by them is so vast, requiring only a small percentage to mature in
order to overstock the waters, that no general legislative enactment
can be needed for their continuance or increase. The compara-
tively small quantity taken by man can have but little effect in
diminishing their numbers, and but little tendency to exterminate
the race. Though in small bays and arms of the sea, it might be
possible in certain seasons to produce, by overfishing, a percepti-
ble diminution of the fish then visiting them, yet the evidence
brought before the Committee failed to show that such had been
the case in any of the bays in this Commonwealth, and if there
were in any season a diminution from such cause in our bays they
would probably be replenished in the succeeding season by a fresh
supply from the ocean.

Whenever fish have left any bays or localities permanently it has
been in most cases from causes unknown to us, and Acts of legisla-
tion would be powerless to bring them back.

In view of the evidence produced before them, the Committee
see no reason for recommending prohibitory legislation, as asked
for by the petitioners.

The Committee may here call attention to the British Commis-
sion, appointed to inquire into the sea fisheries of Great Britain and
Ireland, whose report was laid before Parliament in the year 1866.
This commission consisted of Professor Thomas H. Huxley, Messrs.

Caird, who are among the ablest
several departments. It visited
Great Britain and Ireland and the
vast number of witnesses, asked
dxty-two thousand questions, and

George Shaw Lefevre and John
men in Great Britain in their
nearly all the fishing localities of
adjacent waters; it examined a
and received answers to nearly
probably made a more thorough investigation than was ever before
made by any commission. Though many of the fishing localities
examined by them had been fished over for many centuries, and
though in addition to our modes of fishing by weirs, nets and
seines, the beam trawl is there used, which is far more destructive
to fish and their spawn and young than any mode of fishing em-
ployed or approved by us, yet that commission came to the unani-
mous conclusion that there was no danger to the sea fisheries,
either in the open sea or in bays and aims of the sea, from over-
fishing, and that any restriction was unnecessary and useless, and
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they recommended that all the existing prohibitory or restrictive
statutes of Great Britain should be repealed.

The Committee, in conclusion, report unanimously that the
petitioners have leave to withdraw.

Per order of the Committee,

N. E. ATWOOD, Chairman.

[Remarks of Mr. Atwood, of the Cape District, in relation to the petition to prohibit
Net and Seine Fisheries.]

Senate Chamber, April 19, 1870.

The report (leave to withdraw) on the petition of T. D. Eliot
and others, came up for acceptance by special assignment.

Mr. Hawes, of Bristol, arose and said, that as a large number of
the petitions asking for a prohibitory fishery Act came from his
District, he was not ready to vote until he could have some further
explanation.

Mr. Atwood, of the Cape Di
op the Fisheries, arose and spoke

itrict, Chairman of the Committee
at length, substantially as follows:

ititions have been presented to this
mmittee on the Fisheries, askingfor
of fishing now in use in the waters

Mr. President—As so many p<
legislatureand referred to your Cc
an Act to prohibit certain modes
of this Commonwealth, I feel it to be a duty incumbent on me, as
a representative of a district extensively engaged in this branch of
industry, to occupy some time in giving somewhat in detail the
reasons why your Committee have unanimously reported leave to
withdraw.

Early in this session, on the 12th of January, there was presented
and referred to the Committee on the Fisheries, thepetition ofCharles
W. Lovett, Jr., and 64 others, claiming to be citizens and tax-payers
of this Commonwealth, asking for an Act to prevent the taking of
certain salt water fish in weirs and pounds, and also that the taking
of fish known as Spanish mackerel and striped or sea bass, in any
seine or net, may be prohibited; but that the same may be taken
between the first day of June and the first day of December, by

FISHERIES ON THE COAST OF MASSACHUSETTS.
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hook and line only. On the following day the petition of T. D.
Eliot and 1,225 others was presented and referred, and subsequently
a large number of petitions in aid of the same, claiming that the
practice of pound fishing, trap fishing, drag seining, purse
seining and gill netting, is seriously and fatally prejudicial to the
production and increase of fish. They pray that the legislature
will, by suitable enactments, protect said fish and those of the com-
munity interested in their continuance and production, from these
novel and improper modes of fishing. Also there has been pre-
sented and referred a large number of remonstrances against the
passage of any general prohibitory Act. For their number, I refer
senators to the printed report of the Committee.

Though the two first petitions were not in aid of each other,
still they were aiming to accomplish the same object, and they
seemed to be inseparably connected; so much so that your Com-
mittee deemed it expedient to hear the parties who would represent
both at the same time. Accordingly all the parties were notified,
and the hearing commenced on the 15th of February. No less
than eighteen sessions of the Committee were given to these hear-
ings, during which time many witnesses testified, and very little
was learnedfrom the evidence that proved to the Committee that
fish were being exhausted. All agreed that the soup, tautog,
sea bass and striped bass, had within a few years diminished in
Buzzard’s Bay; but failed to show that over-fishing was the cause
of the diminution. Like the many fishermen that I know, the wit-
nesses were not well acquainted with the habits of fish. They
study them no farther than they contribute to their pecuniary
interest. At most they possess only a local knowledge of the fish
with which they come in contact. They prosecute the fisheries for
their support, and do not make the habits of fish a special study.
Sir, if any other matter upon which there were more than 11,000
names on the petitions and remonstrances should come before the
legislature, what would the Committee expect? They would
expect that experts and men acquainted with all the practical work-
ings, would come before them. An ordinary committee on the
fisheries might expect men to come before them on a subject of so
much importance as our sea fisheries, that possessed a knowledge
of the geographical distribution, migrations, habits, food, time of
depositing their spawn, growth and development of their young, as
far as it could be known, and besides all, the changes that have
taken place during a long series of years. That if certain species
had diminished in Buzzard’s Bay, from whatever cause, is there
danger of the race being exterminated? The fishes that inhabit
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our waters, and in their migrations visit our coast, differ widely
from those that were upon ourfishing grounds when I first engaged
in the fisheries.

Mr. President, allow me to lay aside the evidence before the
Committee, while I briefly allude to the changes that I have noticed
during a long life of practical experience in the fisheries.

I can go back to no earlier date than 1816, when I entered the
fishing boat and followed fishing as a business for a period of fifty-
one years, during which time there have been many changes. I
shall speak of only a few species. The soup, that has been so
abundant for many years south of Cape Cod, extends to Florida,
and is caught in great numbers along the coast. It finds a ready
sale in New York and other markets, but in Boston market it is not
known as a marketable species, and is seldom seen there. Only a
few straggling specimens venture into the colder waters north of
Cape Cod. Witnesses stated before the Committee that they had
a tradition informing them that scrip first appeared in Buzzard’s
Bay in 1793. If so, I ask was it then that they first came into ex-
istence, or did they come from some other locality ? I have been
informed that in examining the old shell heaps that have been
deposited by the aborigines of this country many years ago, the
bones of this species have been found, showing that they were here
before this country was settled by Europeans. If they were here
at that time, is it to be supposed that they were driven away by the
Indians with their rude implements of fishing ?

When I first engaged in the fisheries, and for many years after,
there was a species of mackerel that annually visited our waters,
known by the name of Spanish Mackerel, that were abundant. It
was not the species now called by that name. It was about two-
thirds the size of a common mackerel, known to science by the
name of Scomber Dekayi. (Excuse me for using classic names;
I do it for the reason that there are so many local names for the
same species, I fear that I may not be understood by any who may
be acquainted with ichthyological science.) This species, although
plentiful for many years, has long since disappeared, and I have
not seen a single specimen for the last twenty years. They
disappeared long before a weir, trap or pound was used in our
Massachusetts waters. The cause of their leaving us is unknown.
We can assign no reason. There have also been great changes in
our common mackerel. While in some years they come to us in
great abundance, in other years they are comparatively scarce. In
1881, 383,559 barrels were packed and inspected in this State, after
which there was a falling off in the catch, so much so that from

9
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1839 to 1844, the number of barrels caught did not exceed 75,000
in any one year, for five years in succession. In 1841 the quantity
caught was only 50,992 barrels. They have since increased. Dur-
ing the last ten years the catch has been, with the exception of two
years, upwards of 200,000 barrels annually. Last season it was
234,000 barrels. It will be seen that the catch of fish from year to
year differs as widely as the product of our land.

About 1840 there appeared on our coast, south of Cape Cod,
large quantities of shad, which appeared to be the same species
with those that visit the Connecticut and Merritnac Rivers annually
(Alosa prcestabilis) . Fishermen from Massachusetts, Connecticut
and Rhode Island engaged in this fishery, and found it profitable.
In 1842 an Act was passed by the legislature to prohibit fishermen
from other States, from fishing for shad within a line drawn from
Monomoy Point to Point Gammon. I myself engaged in this
fishery, but we found there was no need of the passage of such an
Act. The shad appeared in small numbers, so that not enough
were caught to pay expenses. They were also caught in large
quantities in the waters north of Cape Cod. They then disappeared,
so that only a few straggling specimens have since been caught in
these localities. Where were they before they appeared in our
waters ? What was the cause of their coming ? Where are they
now ? All that can be said in answer, I can say in three words—
they are gone.

Sir, I ask to be .allowed to allude briefly to two species of fishes
that are not caught by any mode of fishing that we are asked to
prohibit. Ido so for the reason that no less than four times, peti-
tions have been sent to the legislature asking for an Act to prohibit
fishing with trawl lines (so called) in Massachusetts Bay. The
report from the Committee has always been “ leave to withdraw.”
In 1858, when the report came up in the House of Representatives,
it was discussed at length, and it was there stated that if this mode
of fishing was not prevented by legislative enactment, soon had-
dock would be as scarce as salmon. The report of the Committee
was accepted, and this mode of fishing has been in use since that
time, and this species has been increasing from year to year, until
they have increased in vast numbers, so much so that they are too
plenty for the fisherman or dealer, and during the spawning season,
which is the spring, they are sold at a low price,—from two dollars
down to fifty cents per 100 lbs. But it may be said the consumer
pays a high price. I cannot help that; it is not that that lam
discussing. I am trying to show the danger of exterminating the
race of fish, if there is any, and do not intend to leave my subject,
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lest I may be called to order. When I first engaged in the fisheries,
haddock was scarce on our coast, and in winter sold much higher
than cod. They did not increase for many years after. They,
however, became plentiful when the trawl line was first used,—
about 1850,—and every year they seem to be increasing. On the
4th of last March, when a large number of fishing boats were out,
the catch was larger than I ever knew before. The next day, sth,
there was brought to this city and sold at Commercial Wharf, of
cod and haddock, 621,953 lbs., as taken from the books of dealers
that bought that day,—a larger quantity than ever was sold of all
kinds of fresh fish in a single day since Boston has been a city.
What has been the cause of so great an increase ? If I was asked
how their numbers could be diminished, I have two ways now sug-
gested to my mind : one is to introduce the beam trawl which has
not been used in our waters, which is a large net-bag with a long
beam across its open mouth, which is kept up some two feet from
the bottom by an iron frame-work at each end of the beam, and as
it is dragged along by the fishing boat the fish pass into the net and
are caught in the pockets at the sides as they attempt to pass out.
This net being dragged over the bottom would destroy the young
fish as it passed over them, and might tend 'to diminish their num-
bers.

One other way would be to hire the fisherman to leave them, and
to stand back and fold his arms and see nature perform her wonder-
ful work without the interference of man. The present mode
of fishing, catches vast quantities of a species of flat fish (Platessa
dentata) which no doubt fed upon the spawn of haddock when
the hand-line only was in use.

One other species, our common halibut, which is caught in the
same way, have greatly diminished. When I first engaged in this
fishery, Boston was supplied wholly with halibut caught betweeen
Cape Cod and Nantucket Shoals. The demandwas limited,—only
a few could be sold. There were no railroads. Boston only wanted
enough to supply the city and the surrounding towns. As facilities
for transportation increased, and ice began to be used to keep them,
they were sent far away. The supply would not meet the demand.
The fishery was prosecuted by vessels from Gloucester, on George’s
Bank, and also on Brown’s Bank, the western coast of Nova Scotia,
and upon the Banks of Newfoundland, and voyages have been made
to Greenland, and halibut have been caught in quantities as far
north as the latitude of 68°, on the western coast of Greenland.
They seem to be decreasing on all the fishing grounds. But I must
pass them by and leave senators to decide whether or not overfish-
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ing has been the cause of the increase of the one and the diminution
of the other of these two species.

It appeared in evidence before the Committee, that the fish
known as the squetague is increasing in the vicinity of Buzzard’s
Bay, and along the shore south of Cape Cod. Some sixty years
since it was vastly abundant in the southern part of Massachusetts
Bay, and although absent for so many years it seems to be return-
ing to its former haunts.

But the great change that has taken place in our fisheries has
been caused by the return of the bluefish. This species was abun-
dant on our coast many years ago. We are informed that in a
journal of the first settlement of the island of Nantucket, written
by Zacheus Macy, 1792, and contained in the Massachusetts Histor-
ical Collections, he says, a great pestilence attacked the Indians of
that island in 1763 and 1764, and that of the whole number, 358,
222 died. In that year, he says, the bluefish disappeared, and I
have no knowledge of a specimen being seen here for more than 70
years. We are informed that they are found in other localities.
They are said to occur on the western coast of Africa, around the
island of Madagascar, and also at Australia; if so they are found
over a wider geographical range than any other species with which
I am acquainted, inhabiting the waters in both the torrid and tem-
perate zones. After an absence of so many years they returned, as
appeared in evidence before the Committee, about 1832, along the
shores south of Cape Cod. They did not come north of the Cape
so as to affect our fisheries, until 1847, when they appeared in vast
abundance, and drove away from our bay nearly all other species.
I was at that time engaged in fishing for mackerel with nets. Thiso o o
was the last of our catch; and every year since, when our fisher-
men are engaged in this fishery, they appear. I have known them
to appear as early as the second day of June, but usually they do
not come until a few days latter,—from the fifth to the fifteenth.
When they first appeared in our bay I was living at Long Point
(Provincetown), in a little village containing some 270 population,
engaged in the net fishery. The bluefish affected our fishery so
much, that the people were obliged to leave the place. Family
after family moved away, until every one left, leaving that locality,
which is now a desolate, barren and sandy waste.

These fish not only depopulated our bay of nearly all other
species, but they depopulated my village and my home. It was a
matter of surprise to your Committee, that men professing to be
acquainted with fish, should come before them and say they did not
know that bluefish ate any other fish but menhaden; and as they
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are not an edible species, no matter how many they destroyed ; and
also say they did not know that they drove other species away.
Call them, sir, by whatever name we please; whether bluefish, of
Massachusetts Bay; snapper, of New Bedford; horse mackerel,
on the shores of Rhode Island; or tailor, in Delaware and Chesa-
peake Bays, they are the same Temnodon saltator still, and deal
out destruction and death to other species in all the localities they
visit.

One other, a species of flat fish which is called dab or plaice at
home, but when we bring it to Bostoi} and ofifer it for sale we call it
Turbot. It is the Platessa oblonga. This species was exceedingly
abundant along our shores before the bluefish came. It is a bottom
fish, and does not come so directly in contact with the bluefish as
top-water swimmers ; still it has almost wholly disappeared, owing
to the bluefish having destroyed its favorite bait, which is the com-
mon squid. It seems to be nearly exterminated in the waters north
of Cape Cod, only a few being seen.

The striped bass have diminished in the vicinity of Cape Cod, as
the bluefish have destroyed the bait upon which they fed.

The so-called Spanish mackerel ( Cyheum maculatum) Cuvier
says, is an inhabitant of the Caribbean Sea, extending southward
to the coast of Brazil. Dr. Holbrook mentions it in his Fishes of
South Carolina, as being found in the waters along that coast. It
has wandered northward until it has reached the southern coast of
Massachusetts, and even specimens have been taken north of Cape
Cod. It sells in our market at a higher price than any other species.
It is no doubt an excellent fish, but is probably not so much better
than our common mackerel as the prices seem to indicate. It has
been selling in Quincy Market, for a few summers past, at from fifty
cents to one dollar per pound. It has been increasing in our waters
for a few years, and the prospect is it will continue to increase,
until it will be a fishery of considerable importance. There is no
danger of destroying them by catching them by any way we can,
when it is only the few wanderers that come to us from the locali-
ties where they inhabit. I think they need no legislative protection
to increase their numbers.

Such are a few of the many changes that have taken place since
I first engaged in the fisheries. Time will not allow me to go into
detail of the some 150 species found along our New England coast.
They may be said to form one great chain, each species being a
separate link, having its own peculiar history and habitudes.

I pass now briefly to notice their fecundity. We look with won-
der and astonishment at the provisions in the animal economy.
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How vast is the number of eggs produced by a single fish ; hundreds
of thousands, which, if any considerable percentage should come to
maturity, the waters would be filled to overflowing.

Take a few thousand specimens and allow ten per cent, to come
to maturity, multiply them together for ten years, and how great
would be the number. And what is that, when compared with the
countless myriads that swarm our coast annually ? their numbers
how vast! Human ingenuity has invented no means by which they
can be enumerated; their numbers are only known to Him who
created them, who feeds them with a bountiful hand, and watches
over them with more than parental care.

Sir, if we study them with reference to their longevity we see
marks on them indicating age; the loss of fins; scars where they
have at some time received wounds, that have permanently healed;
marks of physical debility, which appear to be the result of advanced
age. I regret to say that no Linnasus or Cuvier, nor all the researches
of science have ever been able to give us any indication by which
we may know the age that fishes live, with any degree of certainty.
They pass off and on the coast as the seasons change, during their
natural lives, however long they may be.

In view of all the foregoing facts, where is the danger of exhaust-
ing our fishes ? I fail to see the danger of exterminating them.

The British Commission that was appointed in 1863 to investigate
the fisheries of Great Britain and Ireland, visited nearly all the
fishing places in the United Kingdom, and made a thorough investi-
gation ; asked and received answers to nearly sixty-two thousand
questions. They came to the unanimous conclusion that there was
no danger of exhausting the fisheries, either in the open sea or in
any of the arms or estuaries along the coast, with all that man could
do, and finally made their report to the British Parliament in 1866.

There were persons that did not wholly agree with the British
Commissioners. One of the most prominent is J. B. A. Rimbaud,
who has published a work on fishes of the southern coast of France.
Himself a fisherman, he says that the migratory species that go off
to sea in schools and return each season cannot be diminished by
over-fishing, but local fishes can be exterminated by constantly fish-
ing for them, and such has been the case in the locality where he had
been accustomed to fish.

Of the two I allow Rimbaud to be the best qualified to judge, as
he has acquired his knowledge by practical experience in the fish-
eries, and the British Commissioners had gained their information
from others. Sir, I hope I may not be charged with undervaluing
scientific research; no man has a higher appreciation of the labors
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of scientific men than myself. Their kindness to me in aiding me
in my investigations of fishes has laid me under the greatest obliga-
tions. I owe to them a debt that I can never repay.

Sir, I call attention of senators at this board to the locality where
Rimbaud has gained his information,—the southern coast of France.
France on the Mediterranean, is not like our own coast. There the
land is high, and deep water near the shores. The area of fishing
grounds is comparatively limited. Our own coast is low, and shoal
water extends off a great distance from the shore. Besides that, the
great chain of banks commencing with Nantucket Shoals and run-

ning eastward a thousand miles, and terminating with the Great
Bank of Newfoundland, gives us an immense area offishing grounds.

On the coast of France there is not so great change of tempera-
ture in the water from summer to winter, as on our own coast. The
Gulf Stream comes out through the straits of Florida, running up
the coast to Cape Hatteras, from whence it turns eastward. As it
passes, it leaves our New England out in the cold; its course is on-
ward until it reaches the shores of Western Europe, making the
water comparatively uniform through the season. I ask are not the
fish on the coast of France more permantly local than those on our
own coast, where there are great changes of temperature from sum-
mer to winter? Tell me, sir, how many are there of our fishes
that are not more or less migratory. Senators will see that our
fishes and fisheries are not like those of Europe.

Mr. President, lest I may be misunderstood, I desire to define my
position. I firmly believe there is no necessity for the passage of
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fishing that have been called by the petitioners novel and improper,
what would be the practical working? It would not only affect
those directly engaged in them, but it would have also an indirect
bearing. The large fleet of vessels belonging to Gloucester, are, a
part of the season, dependent on these fisheries for bait to be used
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in tlieir bank fisheries. The question was asked at the time of the
hearing before the Committee, how the Cape Ann bank fishermen
procured their bait before these modes of fishing came into use ?

but was not answered. When vessels from Gloucesterfirst engaged
in the halibut fishery on George’s Bank, they met there immense
shoals of sea-herring ( Glupea elongata). They could be taken in
nets on the top of the water. After a few years they became less
abundant, and were not seen schooling, but could be caught by
sinking the nets several fathoms below the surface. Long since
they have left that locality, and none have been caught there for
several years.

Our mackerel fishermen require a large quantity of bait to be used
in the prosecution of this fishery, which is principally menhaden,
caught in weirs or seines. Some 7,000 barrels of this fish was used
by Provincetown vessels engaged in the mackerel fishery last sea-
son. Their whole catch of mackerel was about 25,000 barrels.

There is a large amount ofcapital invested in our fisheries, giving
employment to a great number of men, who follow a life of hard-
ship and exposure. They are a useful class of men, as they are
producers. By their labors they bring to our tables a large amount
of wholesome and nutritious food, which is a blessing to our people.

Sir, allow me one brief moment while I allude to the life of a
fisherman. He may enter the fishing-boat at nine years of age.
Deprived of the advantages of school education, he follows his
business from day to day. He may engage in some dangerous voy-
age. Follow him to theBanks of Newfoundland, where he is not only
exposed to gales and storms,—he may in some seasons be surrounded
by enormous icebergs, whose gigantic height and massive bulk add
to the danger. He is filled with fear lest his little bark may come
in contact and sink beneath his feet. Besides this, the merchant
ship, on its passage to or from Europe, may in some thick, dark and
stormy night, at one stroke put an end tohis earthly voyage. What
hardier occupation, what bolder daring can man display than to lie
down to rest shrouded in the gloomy solitude of a Newfoundland
fog. As he leaves the cold, wet and lonesome deck, at the end of
his midnight watch, worn down by hardships and exposures, he lies
down upon his bed, and while his cradle is rocked by the mountain
billows, he courts that sleep that may know no waking. Day after
day he looks forward with pleasing anticipation to the time when
his voyage will end ; when he will return; when he can rest from
his toils, safe in the bosom of his home. Year after year, as his
physical energies begin to relax, he dreads it more and more. He
is still compelled to work for his support, and the support of those
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that may be dependent upon him. Few fishermen getrich, while a
great many of ns remain poor. He may abandon his business and
stop on shore. With a few nets, or some other implements of
fishery, he may be able to procure means to supply his wants.

The great question is, What is the danger of exhausting our fish-
eries if these modes of fishing are continued ?

Nets have been used from time immemorial. We have an
authentic history that has come down to us, that tells us that more
than 1,800 years ago, “Jesus walking by the Sea of Galilee, saw two
brethren, Simon called Peter, and Andrew his brother, casting a net
into the sea : for they were fishers. And he said unto them, Follow
me, and I will make you fishers of men. And they straightway left
their nets and followed him. And going on from thence he saw
other two brethren, James, the son of Zebedee, and John his
brother, in a ship, with Zebedee, their father, mending their nets;
and he called them. And they immediately left the ship and their
father, and followed him.” This not only shows that nets were in
use at that remote period, but that they also needed mending,
plainly indicating that they were somewhat like our nets.

From the foregoing considerations that I have so briefly stated,
your Committee came unanimously to the conclusion that it was
their duty to report that the petitioners have leave to withdraw.

The report and speech of Capt. N. E. Atwood are here printed
entire, because they show the opinions of a man who probably
knows more of the habits of our cold temperate sea fishes, than
any one in this coimtry. The petition for abolishing weirs, &0.,
ought to have brought out much valuable testimony; but it proved
quite otherwise, and a great part of the depositions, during this
tedious hearing, only exhibited the local ignorance and prejudice of
the witnesses. And the Chairman was quite right when he said,
“These witnesses do not know one-half of what they ought to
know.”

Although nothing can be better than the historical data of Mr
Atwood’s speech, some criticism may perhaps be allowed on his
logic. The point of his argument may be put in the following
syllogism. 1. I have known certain fishes to grow scarce when
there was no excessive fishing. 2. Scup, tautog, sea-bass and rock-
bass have grown scarce. 3. Therefore, these four fishes have grown
scarce without excessive fishing. But he seems here to assume the
point in contest, to wit: the cause of the scarcity. Now the report
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admits that scup, tautog, striped bass and sea-bass have, within a few
years, diminished in Buzzard’s Bay. The very interesting contem-
porary investigation in Rhode Island* shows, that everybody
testifies to the “ gradual diminution of the number of fish entering
the bay or river ”; and it further appears that “ contemporaneous
with the introduction of traps was a decrease of fish.” The great
amount of evidence there printed tends to prove that there is no
lack of proper food for the fish, and that dyes and other impurities
cast into the bay have not the smallest effect in driving away the
fish or in destroying their food. And these results are supported
by the evidence in the Massachusetts hearing—so far as it goes—-
and by the investigations of the Commissioners of this Common-
wealth. f How then do the facts stand? Here are four important
fishes, of different genera, of different habits, eating to some
extent, different food; and these different fishes suddenly agree in
diminishing, and that diminution is, in some cases at any rate, con-
temporaneous with the start of trap and weir fishing. In such a
case, on whom does the burden of proof lie ? Most certainly it lies
with the advocates of trap-fishing to show that this method does
not diminish the fish.

That this is the view taken by the Rhode Island Joint Commit-
tee is proved by the vote they recommend, by which trap-fishing
will be severely curtailed in the Narragansett waters.

* Report of the joint special committee of the General Assembly of Rhode Island on
the Fisheries of Narragansett Bay, 1870.

f Report for 1865, p. 18, p. 53.
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[F.]

In the matter op the Application op Allen Look and others
for a Lease op Tisbury Great Pond, or Newtown Pond,
so called.

Decision of the Commissioners on Inland Fisheries
The petitioners and remonstrants having been publicly heard on

Jan. 25th, 1870, and privately on other occasions, it appears :

That said pond lies wholly in Tisbury in Dukes County (or, ac-
cording to some, a small part lies in Chilmark). It is a large sheet
of water fed by certain brooks, and separated from the sea only by
a narrow beach. The natural fishery (except perhaps for eels) is
of small value; but if a passage be cut through the beach, certain
fishes will come into the pond, especially herring (or alevvives),
smelts, striped bass, and white perch. Hence it is plain that this
fishery is an artificial one and depends on cutting a passage through
the beach. Therefore the first question is, Who has authority to
cut said passage ? The persons having such authority are the
commissioners of sewers appointed by the court, who, whenever
the pond gets so full as to injure the border lands, may, at the re-
quest of the owners of said lands, cause the beach to be opened
and may assess the cost on the said owners.

In 1861 the Border proprietors through their commissioners of
sewers, entered into an agreement with certain persons known as
“Fishermen,” who proposed, at proper seasons and with permission
of said commissioners, to open the beach, in order to catch fish;
and they agreed to pay the expense of such opiening; and they
further agreed to bear one-half the expense of putting a dam across
Quansuo Creek, in order to control the flowage of Black Point
Pond, which lies to the west of Tisbury Great Pond. The Border
proprietors of Black Point Pond had been accustomed to drain
their water through Quansuc Creek into Tisbury Great Pond and
thence into the sea; and this dam was to enable them to keep up
their own pond, when Tisbury Great Pond was lowered. It ap-
pears, however, that Quansuc Creek was not, at all times, a natural
communication between Black Point and Tisbury Great Ponds;
thus in 1815 it was entirely stopped up and so remained for many
years, until about 1830, when theBorder owners of Chilmark Pond,
lying west of Black Point Pond, caused said Quansuc Creek to be
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dug out, so that they might drain said Chilmark Pond, through
Black Point and Tisbury Great Ponds, into the sea. They so
drained for eight or ten years, when they abandoned it and cut
through their beach so as to drain directly into the sea. In these
premises, it is the opinion of our counsel that neither the Border
owners of Chilmark nor of Black Point Ponds have legal claim to
drain through Tisbury Great Pond without permission of its Bor-
der owners.

We thus eliminate the rights of drainage of other ponds and
come to consider the rights of fishery in Tisbury Great Pond itself.
In this respect it does not differ from other so-called “ great j)onds;”
and its fishery is free to the inhabitants. The original grant of
Lovelace for free fowling and fishing does not strengthen this right,
which, according to decision of our supreme court, is under con-

trol of the legislature; and such control, in regard to fishing, is
given to the Commissioners on Inland Fisheries by chapter 384
Acts of 1869.

We therefore finally come to consider the interests and rights of
the inhabitants at large, and of the Border owners, in this fishery.
Unless these last gave their consent, the pond could not be opened
to the sea, and there would be no sea-fish in it; consequently the
almost entire value of the fishery depends on the voluntary act of
said owners; and the inhabitants at large have no right in the
matter. As a matter of fact, the beach would always be opened,
during the winter and early spring, from time to time, in order to
prevent the washing of the banks of the pond by excessively high
water: and it may therefore be admitted that some sea-fishes would
come into the pond, even though there were no fishermen to pur-
posely open the beach for them. It would be only to such fishes,
coming in, so to speak, accidentally, through a passage made simply
for drainage, that the inhabitants at large could lay any claim; and
even in this case their claim would be doubtful. But when the
beach is opened expressly for the entrance of fishes it is plain that
the fishery is a purely artificial one, and the persons who lawfully
make the opening have a good claim in equity on the fish. It
already has been shown that the Border owners are the only persons
who clearly have the right to cause thebeach to be opened by their
commissioners of sewers. Furthermore, the so-called “Fisher-
men” have, by their agreement in 1861, a certain right in justice,
though not perhaps in pure law to participate in the fishery under
the said agreement. Now nearly the whole of said “Fishermen”
have joined the border owners in petitioning for a lease to said
border owners.
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To sum up : it seems that Tisbury Great Pond, in respect to its
sea-fishery, is to be considered legally by itself, without dependence
on other ponds ; that the sea-fishery is dependent on those persons
who can legally open the beach ; that these persons are (certainly)
the Border owners of the pond, and (perhaps) the body of men
known as the “ Fishermen; ” that nearly the whole of the border
owners and of the Fishermen have petitioned the Commissioners
on Inland Fisheries to grant a lease to said Border owners.

The petitioners agree to take measures for the improvement and
increase of the fishery under this lease; by protecting the spawn-
ing fish and by giving them certain free days on which no fishing
shall take place. This action looks to an increase of the fishery
which, according to testimony of old fishermen has declined, one-
half for the herrings (alewives) and two-thirds for smelts and bass,
while the white perch are nearly destroyed.

Inasmuch as there may be a certain justice in leaving the eel
fishery public, and in allowing the claim of the inhabitants at large
to a part of such sea-fishes as would come in when the beach was
opened simply for lowering the water in the pond, it is plainly
proper to make the rent of the pond payable to the town of
Tisbury, and in the form of a certain portion of the fish taken ; and
it is further advisable to leave the taking of eels with pots and
spears free to the inhabitants at large.

A lease of said Tisbury Great Pond or Newtown Pond will
therefore be granted to said Allen Look and others, petitioners, for
ten years on the following conditions, to wit:—

1. That the lessees shall place at the disposal of the selectmen
of Tisbury, for the inhabitants of the town, one-twentieth part of
the fish taken by said lessees; or, in place thereof, such commuta-
tion in money as shall be agreed on by and between said selectmen
and said lessees.

2. That said lessees shall neither fish nor allow fishing in said
pond between Saturday evening at sunset and Monday morning at
sunrise, of each week.

3. That the taking of eels with pots and spears shall be free to
the inhabitants at large except within forty rods of the artificial
opening through the beach, and except between Saturday evening
at sunset and Monday morning at nnrise of each week.

THEODORE LYMAN,
E. A. BRACKETT,

Commissioners.
Boston, February 10th, 1870.




