
SENATE.... No. 175.

In Senate April 4,1871.

The Committee on the Boston, Hartford and Erie Railroad, to
whom was committed the Order relating to the proceeds of
scrip now remaining in the hands of Baring Brothers and
Company, issued by the treasurer of the Commonwealth in
aid of said railroad company, the claimants thereof, and
the opinion of the attorney-general thereon,

That your Committee having communicated said order to the
attorney-general with a request to inform them concerning the
matters therein inquired, and furnish them with his opinion in
relation thereto, have received in reply the accompanying com-
munication containing the principal facts, and the opinion of
the attorney-general sought by the order. And your Commit-
tee further report that the amount of the second issue of scrip
remaining unsold in the hands of said Baring Brothers and
Company is £128,800, which is in addition to the proceeds of
scrip sold, set forth in the opinion of the attorney-general.

All of which is respectfully submitted

T. L. WAKEFIELD, Chairman.

Commomucnil!) of illnssadjusctts.

REPORT:
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Attorney-General’s Office, )

Boston, £0 Court St., April 3, 1871. J
lion. T. L. Wakefield, Chairman of the Committee on the

Bouton, Hartford and Erie Railroad Company.

OPINION OF THE ATTOIUNEY-GENEPAL.

Sir:—l have received your note of March 31st, inclosing tho
Senate order of March Ist, to tho effect that your committee
should inquire and report the amount of the residue of tho
proceeds of the scrip now remaining in the hands of Baring
Brothers & Co., issued by tho treasurer of tho Commonwealth
in aid of tho Boston, Hartford and Erie Railroad Company,
with the names of the claimants, Ac.; and should procure from
tho Attorney-General an opinion, or a copy of any opinion
already given, as to tho validity of such claims; and I hasten
to reply thereto.

The sum now in tho hands of Messrs. Baring Brothers &

Co., which is the subject of tho present inquiry, is £ 16,273 -s.,
and it arises as follows. Under the provisions of St. 1807, c.
284, and St. 1869, c. 450, the treasurer of the Commonwealth
delivered to the Boston, Hartford and Erie Railroad Company,
at various times, from December 26, 1868, to November 26,
1869, State scrip amounting in all to £619,800, that being the
equivalent of the $3,000,000 authorized by the first of said
statutes. Messrs. Baring Brothers & Co. advanced to the
Boston, Hartford and Erie Railroad Company, upon a pledge
or consignment for sale of this scrip, eighty per cent, of the
face of it; and afterwards sold the same for an amount which
left, after reimbursing them for their advancements upon it,
with interest and charges, the sum of £16,273 -s. Whether
this scrip was sold at different times, or all together, I am not
certainly informed. On the 17th day of December, 1869, the
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Boston, Hartford and Erie Railroad Company made an assign-
ment to A. G. Farwcll & Co. of whatever surplus might remain
in the hands of Messrs. Baring Brothers & Co., upon a sale of
the scrip, after reimbursing themselves. On the 4th of March,
His Excellency the governor of the Commonwealth caused
notice to he sent to Messrs. Baring Brothers & Co. not to pay
that surplus to A. G. Farwell & Co., and claimed it on behalf
of the Commonwealth. Since that time, receivers have been
appointed to take charge of the property of the Boston, Hart-
ford and Erie Railroad Company, and assignees in bankruptcy
have been chosen in two or more States, including Massachu-
setts, The present claimants to this surplus, so far as I am
informed, are The Commonwealth, Messrs. Baring Brothers &

Co., the receivers and the assignees in bankruptcy.
The Senate order calls upon me for an opinion as to the

validity of each of these claims.

1. The claim of the Commonwealth rests upon the ground
that the deliveries of State scrip, or some of them, were obtained
by fraud.

The officers of the Boston, Hartford and Erie Railroad Com-
pany have always assured the officers of the Commonwealth that
the whole resources of the railroad company should be devoted
in good faith to the completion of the railroad. It was upon
these assurances, and with this understanding that the legisla-
tive Acts were passed, and that each delivery of State scrip to
the railroad company was made. It was also the duty of the
trustees under the Berdell mortgage, to retain in their pos-
session an amount of Berdell bonds equal to the whole amount
of the outstanding, underlying mortgage bondsnnd notes. But,
in fact, the railroad company grossly misused their resources,
and wasted them in stock speculations and otherwise, and the
trustees under the Berdell mortgage and the managing direc-
tors of the company being the same persons, the whole of the
Berdell bonds, save one single bond, were issued, although
there remained a largo amount of outstanding, underlying mort-
gage bonds. All these matters were concealed from the Slate
officers, and the obtaining of State scrip under these circum-
stances was a fraud upon the Commonwealth.
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Moreover, the statute provided that the railroad company
should only bo entitled to State scrip in proportion to its ex-
penditures of money for certain prescribed purposes. The
practical construction put upon these statutes was, that these
expenditures must be actual payments of money by the railroad
company, and not merely incurring a liability to pay. After
July 1, 1860, all deliveries of Stale scrip were made upon the
strength of certificates of Mr. Philbrick, the agent appointed by
the governor and council under St. 1869, c. 450, §2. These
Certificates were given after an examination by him of the walk
done, and of vouchers to show that the work had been actually
paid for ; and a copy of his several certificates, with a detailed
statement of the vouchers (with one exception, namely, the
certificate and vouchers of September 16), may bo found in
Senate Docs, of 1870, No. 184. This construction of the
statutes wr as not questioned, so far as I know, until November,
1869, when the railroad company sought to obtain a delivery of
State scrip upon showing that work to the required amount had
teen done, though not paid for. The question being submitted
to me, I gave the opinion in a letter addressed to Xlis Honor the
lieutenant-governor, bearing date November 12, 1869, that
the St. of 1869 required an actual payment by the company,
and not merely the incurring of a liability to pay. A copy of
that opinion is sent herewith. It appears, however, by facts
subsequently ascertained, that before November 12, 1869, as
well as afterwards, vouchers and receipts were presented to Mr.
Rhilbrick, and accepted by him, as showing that payments had
been actually made, when in fact the payments had not been
made ; but the receipts presented to him were merely colorable,
and were presented for the purpose of misleading him. This
was a fraud, and the deliveries of State scrip thus obtained wero
obtained by fraud.

Under these circumstances, it is my opinion that the Com-
monwealth could have been at liberty to rescind the transac-
tions, and reclaim from the railroad company all the scrip thus
obtained, while the same remained in the possession ot that
company. But this was not, done, and the scrip was transferred
to Messrs. Baring Brothers and Company, by way of consign-
ment or pledge, and an advance of eighty per cent, on the face
of the scrip was received thereon. By this transaction Messrs.
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Baring Brothers and Company became bona fide holders, for a
valuable consideration, of the scrip received by them, for the
purpose of reimbursing themselves for their advancements, with
interest and charges. As to (ho surplus which might remain
after such reimbursement, the rights of all parties remained
unchanged. The Commonwealth had a full right to follow and
reclaim this surplus, or at least a portion of it, in the hands of
Messrs. Baring Brothers and Company. This the Common-
wealth has undertaken to do, by the action of 11 is Excellency
the Governor herein before referred to, of March 4th, 1870.

A question may arise in the minds of some whether the Com-
monwealth was at liberty to rescind the transactions referred
to and reclaim this surplus without first restoring the Bcrdell
bonds, which it received in exchange. It is true, that in some
instances where property has been obtained by fraud, the party
defrauded is not at liberty to rescind the transaction and re
claim his property without restoring or offering to restore that
which he received in exchange. But this doctrine is not ap-
plicable to the case where simply promises to pay money have
been received in exchange for property fraudulently obtained.
This is settled in Massachusetts by a series of decisions. T/iurs-
in v. Blanchard, 22 Pick. 18; Bridge v. Balchelder, 9 Allen,
894; Manning v. Albee, 11 Allen, 522. The Berdell bonds
were simply the promises of the railroad company to pay money.
A better answer to the supposed objection, however, is this: In
the present case, the State scrip which was obtained by fraud
was pledged to bonafide holders for eighty per cent, of its face,
and has been sold by them, and the Commonwealth must pay
it. If the balance now remaining in the hands of Messrs.
Baring Brothers & Co. shall be reclaimed, the Commonwealth
will still, by means of the frauds practised upon it, be compelled
to pay that eighty per cent. The value of the Berdell bonds
received by the Commonwealth in exchange for this scrip is not
now, and never, since the same have been in the possession of
the Commonwealth, has been, equal or nearly equal to the
amount which the Commonwealth must pay upon its own scrip,
even if this surplus in the hands of Messrs. Baring Brothers &

Co. is allowed for. Without, therefore, seeking for further
reasons, it is apparent that there can be no rule of law so un-
just as to require the surrender of the Berdell bonds while the
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liability of tbo Commonwealth remains to pay its own scrip to
b ma fide holders to an amount far greater than the value of
those bonds.

2. In my opinion, the assignment by the Boston, Hartford
and Erie Railroad Company to Messrs. A. G Farwell & Co.,
was invalid, and for several reasons. Ido not think they were
buna fide creditors of the railroad company ; and 1 think that
firm must stand allccted with notice of the manner in which
the State scrip was obtained from the Commonwealth. The
firm consisted of three persons : Mr. 11. N. Farwell, Mr. Samuel
Hall, Jr., and Mr. Asa Farwell. Mr. 11. N. Farwell was one of
the managing directors of the railroad company, and had as
much to do with its financial affairs as anybody ; and Mr. Hall
was the treasurer. Besides, the assignment to that firm w'as
not such an appropriation of the money as the railroad com-
pany were at liberty to make. It was not for the purpose of
aiding in the construction of the railroad, but was in largo
part, certainly, for the purpose of repaying money advanced to
pay rent to the Norwich and Worcester Railroad Company.
The Commonwealth did not deliver over its scrip for-the pur-
pose of furnishing money to pay rent to the Norwich and Wor-
cester Railroad Company, and that appropriation of the money
was a violation of the trust upon which the scrip wr as received.

8. For the reasons assigned under (he last head (No. 2), the
claim of the receivers, or of the assignees in bankruptcy, to the
surplus in the hands of Messrs. Baring Brothers & Co. would
bo valid as against the assignment upon which the claim of
Messrs. A. G. Farwell & Co. rests. But in my opinion the claim
of the Commonwealth takes precedence of that of either the
receivers or assignees. As against the Commonwealth, those
officers would only stand in the same position as the railroad
company itself.

I have (he honor to be,
Very respectfully

Your obedient servant,

CHARLES ALLEN.


