
SENATE No. 256.

In Senate April 28, 1871.

The Committee on Railways, to whom was committed the peti-
tion ofD. B. Wingate and others for the removal of the pas-
senger station of the Boston & Albany Railroad in Natick,

The matter was referred to the Railroad Commissioners, who
made the following report:—

(Eommoniocaltl) of illassculjusctts.

REPORT:

Report on the petition of D. B. Wingate and others for the re-
moval of the passenger station of the Boston Sf Albany
Railroadfrom Washington Street in Natick.

A hearing upon the matter involved in the above-named
petition and a view of the premises was had by the Commis-
sioners on the 16th of March,
. The location of the railroad and of the street and station re-
ferred to is sufficiently set forth in the plan accompanying this
report.

By chapter 71 of the Acts of 1866 the Boston & Worcester
Railroad Company, subsequently merged into the present Bos-
ton & Albany Railroad Company, was authorized to take land
for the purpose of constructing a station thereon in Natick.
By virtue of this authority the land was taken and the station,
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the location of which is now under discussion, was erected upon
it. The station was built so as to obstruct a way across the
tracks of the corporation, which way was mentioned in two
deeds to the corporation as a “farm way” and as a “common
way,” and this the corporation had covenanted to keep open
and to maintain forever for the use of the grantor, his heirs and
assigns. The way had always been, up to the time of the con-
struction of the present depot, used at their own risk by many
persons in crossing the railroad track, but under no claim of
right, and it is not alleged that it had ever been laid out as a
public way.

The closing of this way by the corporation in the manner
stated excited much opposition among the inhabitants of Natick.
Upon their representations, an Act was passed in the year 1869
(chapter 261) referring the whole subject of this way, the re-
moval of the station and the apportionment of the expenses
incident thereto, to the board of county commissioners, with
plenary powers. As passed, this Act was not wholly satisfactory
to those having the matter in charge on behalf of the inhabi-
tants of Natick. They asked for a mandatory Act, enjoining
the change and imposing the expense thereof on the corpora-
tion.

In pursuance of this Act the board of county commissioner
had a long and exhaustive hearing on the subject. They
finally decided that the public necessity did not require the
laying out of the proposed way or the consequent removal of
station from the present site.

This decision failed to satisfy the people of the town and the
petition now under consideration was prepared and forwarded
to the legislature; constituting, in effect, an appeal from the
decision of the county commissioners in the premises.

The grounds on which legislation is now asked for, are some-
what obscured by a reference in the petition to an alleged
breach of covenant on the part of the Boston & Albany Rail-
road Company. This covenant was contained in a deed of one
Morse to the corporation. The Commissioners declined to
enter into this question. The corporation will naturally main-
tain that if they have, through a breach of a covenant in a pri-
vate deed, caused loss or injury to the grantor in such deed, his
heirs or assigns, they are amenable to the judiciary department
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of the government, but such breach cannot be made a basis of
legislative action. The representatives of the petitioners, how-
ever, maintained that the breach of covenant was not set forth
as a basis on which legislation is asked, but simply as evidence
that a way had always existed and been enjoyed at this point,
and that property had been sold and improved upon a faith in
its continued existence; the evidence, they argued, was very
material as showing a special hardship in this case and entitling
the petitioners to the favorable consideration of the legislature.
In any event the Commissioners deemed it unnecessary to
pursue this branch of the inquiry further

A very brief discussion satisfied the Commissioners that no
good would result from a rehearing by them of the evidence
adduced in the hearing before the county commissioners. Such
a proceeding would merely consume time, as it was evident
thatneither petitioners nor corporation would rest satisfied under
an adverse decision. The corporation intimated a willingness
to agree to refer the whole question to the Commissioners if
the other party would accept their decision as final; this, how-
ever, was not apparently satisfactory to the petitioners. The
Commissioners propose, therefore, to confine themselves to a
brief statement of the question involved, with a view to reduc-
ing, as far as possible, the issues into which the Committee will
be compelled to examine.

1. The legal responsibility of the corporation to the assigns
of Morse for the breach of covenant in the deed of Reuel Morse
of June 10, 1817, if any such breach has taken place, is a ques-
tion for the courts of law.

2. The question then reduces itself into an unusual and ex-
ceptional case of the laying out of a public way across a rail-
road track. This is generally provided for by statute (Gen.
Stat., chap. 63, §§ 67-9), and the county commissioners are
clothed with all necessary powers. The only difficulty in this
case is that the petitioners, on account of the special circum-
stances which characterize it and the great expense involved in
the change, wish to have the cost of the laying out of this way
imposed by law on the corporation. In other words, the corpo-
ration has closed a private way, long open, under authority of
an Act of the legislature authorizing it to purchase land and
locate a station, and referring private parties to their remedy at
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law; the petitioners insist that a distinct and evident public ex-
igency demands that this private way should not be re-opened
as a public way, and that the cost of this re-opening and the
laying out of the public way should be defrayed by the com-
pany ; the county commissioners have decided adversely upon
the point of public necessity, and from this decision an appeal
is taken to the legislature itself Two questions are thus pre-
sented:

1. Does a public necessity exist for laying out,a highway at
the point indicated ?

2. If a necessity does exist, were the circumstances accom-
panying the closing of a private way at this point of such a
nature as to justify the imposing of the expense, in whole or
part, of laying out the proposed public way on this corporation ?

The Commissioners do not desire to express any opinion upon
either of these issues. One tribunal, of authority greater on
such subjects than that of this Board, has already passed upon
the first; the decision of the second involves a question of
constitutional law and a question of legislative discretion. It
is for the courts, apparently, to decide whether a corporation
can or cannot be compelled to defray the cost of public im-
provements affecting their property but not connected with
their special duties under their franchise, as in this case to lay
out a highway over the location and tracks of a railroad.
Should this be decided to be a proper exercise of legislative
power, the exercise of the power in any particular case must
then rest so entirely in legislative discretion that the Commis-
sioners think it peculiarly advisable that those on whom the
responsibility of a decision must rest should form unbiased
opinions from their own examination.

Upon one point only would the Commissioners now express
a further opinion. Should it be decided that constitutional
guarantees warrant and that the public necessity requires the
removal of this station and the laying out of the proposed way,
they would very strongly recommend that, whoever is to bear
the cost of the change, this crossing shall not be at grade ; it
should, in the interests both of the town and the corporation,
be carried over the railroad. The reasons for this are obvious
and in the opinion of the Commissioners overwhelming. Natick
is a rapidly growing town and the business of the Boston &
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Albany road is increasing equally fast. The’ interest of the
town demands several tracks at the point where this way will
cross the railroad ; upon them trains will be continually pass-
ing or be in process of making up. The inconvenience and
danger of a grade crossing would now be great; twenty years
hence, with four times the travel crossing, in front of four times
the present number of trains, they will be intolerable. The
railroad passes through the heart of a town which will then be
a city, and all the inconveniencies of the grade crossing at
Springfield and at Rosbury will repeat themselves, only to be
at last obviated from sheer necessity at immense expense.
Whether the outlay now involved in effecting this change,
should the legislature see fit to order it, were to fall wholly upon
the corporation or wholly upon the town, or be divided between
the two, it should not be allowed to be avoided. It might now
amount to from $20,000 to $30,000, but it would save the cost
of flagmen and prevent accidents otherwise inevitable, while
delay will only increase the cost and involve heavy incidental
damages.

For the reasons above set forth, and without entering into
any further statement of facts involved in this petition, the
Commissioners respectfully ask leave to return the foregoing
petition, with the accompanying documents, to the Committee
on Railways.

J. C. CONVEESB,
B. Appleton,
Charles F. Adams, Jr.,

Railroad Commissioners.

The petitioners, not satisfied with the conclusions of the
Commissioners, requested a hearing before the Committee. A
hearing was had, and the Committee viewed the premises, and
after careful consideration the Committee came to the conclu-
sion that the circumstances of the case do not require or justify
the interposition of the legislature.

They therefore recommend that the petitioners have leave to
withdraw.

For the Committee,

F. W. BIRD, Chairman.




