
SENATE.... No. 313.

The Committee on Elections, to whom was referred the petition
of Dexter S. King, for a seat in the Senate now occupied by
W. D. Park, having heard the parties interested, and having
considered the matter, submit the following

The petitioner claims his seat on the following ground

First. That the returns of the election from ward s— said
ward comprising a portion of the senatorial district in question
—should be thrown out, because said election in that ward was
void on account of fraud and fraudulent votes cast therein, and
other infractions of the laws regulating the manner of voting;
and

Second. That at the time of his election the said Park was
not an inhabitant of the district for which he was chosen.

It appears from the returns that in ward 4 Mr. King received
540 votes for senator, and Mr. Park 426; scattering, 84. In
ward 5 Mr. Park received 782; Mr. King, 303 ; 11. P. Naylor,
38; and that in ward five, 159 votes were cast in excess of the
number of names checked on the check list.

In support of the first allegation, testimony was presented
showing conclusively that attempts wore made to “ stuff” the
ballot-box in ward 5 ; that such attempts were allowed, or not
prevented by the inspectors of elections ; that it was only
through the vigilance of the United States supervisor and the
officers of police that such attempts were not successful; that
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upon their attention being specifically called to the illegal bal-
lots in the boxes, they were taken out by the inspectors, and
were put aside and not counted ; that there were many other
gross violations of law and attempts to defraud the voters in
that ward of their political rights, deserving of the severest
reprobation, and that the inspectors of the election were unfaith-
ful to their oaths and to their duties.

But inasmuch as the ballots illegally deposited were not
counted, and the 159 votes • cast in excess of the number of
names checked would not affect the result if thrown out, and
the other violations of law are not sufficient under the reported
decisions in contested election cases to warrant your Commit-
tee in declaring the election in ward 5 void, or in rejecting the
entire return of said ward, your Committee find that on this
part of his case the petitioner has not made out his claim to
the seat.

Dismissing the subject of fraud, your Committee, proceed to
consider the second point; as to the constitutional qualifications
of the sitting senator.

By the constitution of the State, every senator must be at
the time of the election an inhabitant of the district for which
he is chosen. And every person shall be considered an “in-
habitant ” in that town or district where he dwelleth or hath
his home.

Mr. Park lived with his family in Central Court, in the sth
ward of the city of Boston, from 1858 until 1865, when he
removed his family to his house in Hull, which they occupied
about eight months, when he sold that and removed his family
to a house owned by him in Roxbury, where they remained
until March, 1867, when he purchased a house in Melrose and
removed his family there, and they remained there until June,
1870, when he purchased a house in ward 10, in the city of
Boston, and removed his family into it, where they have ever
since continued to reside, and where he sleeps, sometimes once
a week, sometimes two or three times a week, and his wife
occasionally goes to his hotel to stay with him. In addition to
his real estate tax, Mr. Park paid three poll taxes in Melrose ;

once in person, when he stated to the collector he ought not to
pay it as he lived in Boston, did not vote in Melrose, and said
he paid the poll taxes there as it would cost more money to get
rid of them than they amounted to.
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Mr. Park stated in his testimony before the Committee that
he had always made his residence at his hotel in Central Court,
except during the year 1868, when he had a lodging-room in
Hayward Place, in ward 5, Boston, for seven months, where
he stayed nights as his convenience required, and still claimed
his residence in said ward, and that during all the time since
August 2, 1858, to the present, except during the year 1868,
he was the proprietor of and kept the hotel in Central Court,
had his own apartments, consisting of parlor and chamber,
there, and kept his clothes there and commonly slept there ;

that he always gave his name as living at the said hotel, voted
in ward 5, was elected from said ward to the common council
in 1864 and ’65, is taxed in said ward by the United States
assessors and city authorities.

Upon the evidence it also appears that Mr. Park purchased
and held a season ticket between Melrose and Boston for the
six months commencing September, 1868, which he says he got
for convenience, as in going out he often found himself without
ticket or money. Upon this state of facts was Mr, Park at the
time of the election an inhabitant of the third Suffolk district?

We consider the word “ inhabitant,” mentioned in the orig-
inal constitution and there applied to the citizen voting and the
citizen voted for, as meaning the same as “ one who has re-
sided,” applied to the voter alone, in the third article of the
amendments to tho constitution, and both of these expressions
as equivalent to the familiar term domicile, and therefore the
right of voting and of being voted for is confined to the place
where one has his domicile, his home or place of abode.

The question, what place is any person’s domicile, is a question
of fact, and in some cases where the facts show a more or less
frequent or continued residence in two places, either of which
would be conclusively considered the person’s place of domicile,
but for the circumstance attending the other, the intent of the
party to consider the one or the other his domicile will determine
it. But the fact and the intent must concur. The general rules
on the subject of domicile are, that every person must have a
legal domicile somewhere and can have only one domicile for one
purpose at one and the same time. That the place whore a mar-
ried man’s family resides is generally to be deemed his domicile.
That if a married man has his family fixed in one place, and
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he does business in another, the former is considered the place
of his domicile. (11 Pickering, 415 ; 5 Id., 311; 23 Id , 170 ;

7 Gray, 300.)
It is a natural sequence to these rules that a person retains

his domicile of origin till he changes it by acquiring another ;

and so each successive domicile continues until changed by ac-
quiring another. And it is equally obvious that the acquisition
of a new domicile does at the same instant terminate the pre-
ceding one.

The domicile of Mr. Park, up to the time when he removed
his family therefrom, was in Central Court. There is no evi-
dence that when he broke up his domestic establishment there
and removed his family to Melrose, that he intended to return
there with them. On the contrary, the presumption is strong
that he intended to abandon his domicile there, and that when
he returned to Central Court, leaving his family elsewhere,
such return_was merely for the purposes of business; and a resi-
dence negoliorum ratione, for the purposes of business and
acquisition of property is a circumstance of little weight, and
by no means sufficient to constitute a domicile, when counter-
acted by more controlling circumstances. In a case depending
upon minute and complicated circumstances, the mere declara-
tion of a party, made in good faith, of his election to make the
one place rather than the other his home, would be sufficient to
turn the scale. In nearly all the cases where such intent has
had weight, which have come under the consideration of your
Committee, the parties have been single, and the question of a
residence apart from the family has not been in view. When
Mr. Park removed his family to Melrose, all the outward indicia
of inhabitancy pointed to that as his place of residence ; and
when he again removed them to their present home in the 10th
ward, the same indicia pursued it, and the declaration of in-
tent is not aided by the facts. The factum and the animus do
not concur. In the cases where a person has two dwelling-
houses in different in each of which he lives with his
family an equal portion of the year (Harvard College v. Gore,
5 Pick. 310), and where a citizen leaves the country to be ab-
sent abroad for purposes of business or pleasure for an indef-
inite period, still retaining his house and furniture in the place
of his previous residence (Sears v. Boston, 1 Met. 260), declar-
ation of intent may have an important bearing. The case of
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Holman, page 64, which comes the nearest of any to the one
under our consideration, turned expressly upon the point, that
the removal of his family was only for a summer residence,
and there were no circumstances showing that the domicile in
Boston had ever been abandoned, or of any intention of remain-
ing out of the city except for the summer ; and though the re-
moval of the family from the city before the first of May raised
a strong presumption of a change of habitancy, yet the pre-
sumption was properly allowed to be rebutted by evidence of
the intention of the party, and the facts as proved concurred
with the intent.

Impressed with these views of the law and the circumstances
of this case, your Committee feel compelled to come to the con-
clusion that W. D. Park is not entitled to the seat in the Senate
now occupied by him, for the reason that at the time of his
election he was not an inhabitant of the third Suffolk district
for which he was chosen, but was an inhabitant and resided in
the 10th ward of said city with his family ; and that said King,
having received the next highest number of votes at said elec-
tion for senator from said third Suffolk district, is entitled to
such seat, and they therefore submit the accompanying Resolve.

Your Committee would further state that an earlier report
has not been made for the reason the parties in interest desired
the matter continued, and the petitioner more recently has been
unable, by reason of indisposition, to attend to it.

Respectfully submitted

S. H. RHODES.
RICIID. GOODMAN.

I concur in the decision of the Committee on the question
of domicile, but am of opinion that, by reason of the frauds
and fraudulent voting and general neglect of duty and gross'
irregularity on the part of the inspectors in said ward 6, the
returns from said ward should have been thrown out, and Mr.
King declared elected.

0. B. TENNEY.
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Resolved, That Dexter S. King is entitled to the seat in the
Senate now occupied by W. D. Park, as senator from the third
Suffolk district.

dkmimomueaitl) of illassacljusetts,

In the Year One Thousand Eight Hundred and Seventy-One.
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We concur with our associates in so much of their report as
relates to the frauds and fraudulent voting in ward 5, in
Boston, at the last State election, but dissent from the con-
clusions to which they have arrived in regard to the domicile
ofMr. Park.

We respectfully submit some of the reasons which have led
us to a different result from that reached by a majority of the
Committee.

In considering the question of residence in this case, it is of
the highest consequence to ascertain what the intention of Mr.
Park was in this respect, because in determining the domicile of
a party, all the authorities upon the subject in this Common-
wealth, as well as in the other States, concur in attaching
great weight to the intent of the person himself. In Harvard
College v. Gore 5 Pick. 374, Parker, 0. J. says, “ It seems
manifest from all the cases on domicile that intention enters es-
sentially into the subject.” In Fitchburg v. Winchendon 4
Gush. 194, Fletcher J. says, “ The intention is a most essential
element in the case, and is a most ‘ material fact.’ ”

In Fiske v. The Inhabitants of Chester
,

8 Gray, 508, the
court declares, “ That a man may determine where his home
shall be, and thus incidentally determine where he shall bo
taxed.”

In Lyman v. Fiske, 17 Pick. 234, Shaw, C. J. says, “The
mere declaration of the party made in good faith of his election
to make one place rather than another his home, would be
sufficient to turn the scale.”

In 5 Met. 585, the judges lay this down as a rule, “In some
cases where the facts show a more or less frequent or continued
residence in two places, either of which would be conclusively

MINORITY REPORT.
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considered the person’s place of domicile but for the circum-
stances attending the other, the intent of the party to consider
the one or the other his domicile will determine it.” See also
Lyman v. Fiske 17 Pick. 231.

We believe that the facts which appeared in evidence left no
doubt in the mind of any member of the Committee, that the
intention of Mr. Park was to make his domicile in ward 5 from
the day when he first went there to reside in 1858, up to the
present time. Such being the case, and intent alone not being
sufficient to settle the place of domicile, it remains only to con-
sider whether the acts and conduct of Mr. Park were consistent
with such intent.

It is undisputed that Mr. Park, for many years prior and up
to 1865, had a legal residence in ward 5, in the city of Boston,
and that legal residence now continues unless it is made to ap-
pear that since that time he has gained one elsewhere.

In the year 1865, the family of Mr. Park resided for about
eight months in Hull, after that for about a year in Roxbury;
he then moved them to Melrose, where they resided till June,
1870 ; from there they went to a house in ward 10, in the city
of Boston, where they now live.

It is not claimed, we believe, that his residence was ever
established either in Hull or Roxbury, but the difficulty seems
to arise out of the fact that for some considerable time his
family dwelt in Melrose. It must be admitted, as stated by
our associates in their report, “ that where a married man’s
family reside is generally to be deemed bis domicile ”

; but this
is only the enunciation of a general principle, applicable to
those cases where there is no evidence of intent accompanied
by acts and conduct on the part of the husband to make his
domicile elsewhere, and must not mislead us into the belief that
the place of residence of the family is to fix that of a party
himself. Chief Justice Shaw declares in McDaniel v. King , 5
Cush., 469, that “ the wife’s domicile may be governed by that
of the husband, but the reverse is not true,” and there are
several cases in our own reports where it appeared that the
family was in one place and the husband in another, and yet it
was held that the latter’s residence was where he himself lived,
and not where he had left his family.

This principle was settled in the case of Fitchburg v. Winch-
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endon, 4 Cush. 190. There one Lemuel Sanders, for several
years prior to 1831, lived in Oakham with his wife and four
children ;in June of that year he went to work in Winchendon,
and there was evidence tending to show thathe went there with
the intention of making that his residence. His family remained
in Oakham till the 6th of November, 1832, he occasionally
visiting them, when he moved them to Winchendon. It was
held that upon these facts the jury were justified in fixing his
place of residence in the latter town from the day when he
went there to work. See also Cambridge v. Charlestown, 13
Mass. 501; Greene v. Greene, 11 Pick. 415.

Since the husband is the head of the family, and they acquire
their residence through him, and not he through them, and
since the intent of Mr. Park is admitted, it is proper that we
should apply the rules of law to the facts in this case. *

In the first place, Mr. Park never intended to make Melrose
his home; on the contrary, he always claimed a residence in
ward 5. When asked to vote in Melrose he declined to do so,
saying he was not a citizen of that town, but lived in Boston.
One of the poll taxes assessed to him in Melrose he paid under
protest, and the other with the remark that he paid it because
it would cost him ton dollars to get rid of paying two. For the
past ten years he has been taxed and paid a poll, personal prop-
erty and United States tax in ward 5 in Boston, and always
voted there, and has been a member of the common council of the

n His family was in Melrose, withcity. During all the time win
the exception of the time w
Place, in the same ward, he k(

a room and parlor there for 1
and there kept all his clothiiij
residence. In January, 1868.
purchased it back in January,
pied rooms in Hayward Place

hen he had rooms in Hayward
pt a hotel in Central Court, had
is own use, usually slept there,

, and declared that place as his
he sold his hotel business and

1869 ; during this time he occu-
•ubstantially as he did his rooms

at the hotel. Alter his family went to ward 10, he still con-
tinued in the occupany of his rooms at the hotel. He occasion-
ally visited his family at Melrose, —sometimes once a week and
sometimes oftener, as suited his convenience. During six
months of the time he had a season ticket upon the railroad to
Melrose, but it did not appear that his visits were more fre-
quent than they had been before, or were afterwards. It is

2
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certain, then, that he himself resided most of the time in ward
5, and it is equally certain that he intended to make his home
there.

Our associates in their report lay down this principle of law,
that in determining the place of domicile “ the fact and intent
must concur” ; that is, the fact of residence and the intention
to make it such must correspond. We are satisfied with that
rule, and are willing to test the present case by it. Mr. Park’s
intent was to reside in ward 5 in Boston ; he did reside there
a larger portion of the time his family were in Melrose; cer-
tainly the intent and the fact do not here concur, and, there-
fore, Mr. Park did not acquire a residence in that town. Since
“ a person retains his domicile of origin till he changes it by
acquiring another,” Mr. Park has “ retained his domicile of

in ward 5, and has never lost it. On the other hand,
applying this rule to the facts as we view them, Mr. Park’s in-
tent was to make his residence in ward 5 ; for the greater por-
tion of the time he did reside there ; the fact and intent concur
in fixing that as his legal residence, and we are of opinion that
he was a citizen of ward 5, in the third Suffolk senatorial dis-
trict, at the time of the election, and is entitled to retain his
seat. We therefore recommend that the petitioner have leave
to withdraw.

GEORGE F. RICHARDSON
ADIN THAYER.


