
SENATE No. 319.

The Committee on the Judiciary, to whom was committed the
Order to inquire whether the Order of the Senate of May 3,
committing “ Henry Emery to the custody of the sergeant-
at-arms, to be by him confined in the jail of the county of
Suffolk for the space of twenty-five days, or until the further
order of the Senate,” was obeyed; and also, whether said
Emery, being under sentence of imprisonment for a term of
days by order of the Senate could legally be admitted to
bail, having considered the same,

That on the fourth day of May, inst., while said order was in
process of execution by the sergeant-at-arms, a writ of habeas
corpus, issued out of the supreme judicial court in the county
of Suffolk upon the application of said Emery, directed to the
sheriff of said county or his deputies, commanding them to
take and have said Emery before a justice of said court in said
county “ to do and receive what said justice should then and
there consider concerning him in this behalf,” was served upon
the sergeant-at-arms, to which he made due return thereof and
produced said Emery before said justice of said court on said
fourth day of May, pursuant to the statutes of the Common-
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wealth in such case provided: whereupon said Emery was by
order of said court admitted to bail by said justice under a
recognizance with surety in the sum of $5,000 for his appear-
ance before said court on the sixth day of May, instant, under
which recognizance he still remains for the further hearing of
said court.

And your Committee further report that the constitution of
this State, chapter 1, section 3, clauses 10 and 11, declares the
authority of the Senate “ to punish by imprisonment every per-
son, not a member, who shall be guilty of disrespect to the
House or Senate by any disorderly or contemptuous behavior
in its presence ”

: provided , that no imprisonment on such order
be for a term exceeding thirty days; that pursuant to such
authority the Senate had adjudged and determined that said
Emery was guilty of disrespect to the Senate “by contemptu-
ous behavior in its presence,” in refusing to answer a certain
question and by said order sentenced him therefor to imprison-
ment for the term therein specified. The question referred to
the Committee is, whether, pending the inquiry before the
supreme judicial court as to the legality of the commitment,
the court had power to admit said Emery to bail.

Chapter 144, section 31 of the General Statutes provides as
follows, viz.: “ Nothing contained in this chapter shall be con-
strued to restrain the power of the supreme judicial court or
superior court, or any justice of either of said courts, to issue
a writ habeas corpus at discretion, and thereupon to bail a per-
son for whatever cause hs is committed or restrained or to dis-
charge him as law and justice require, except only persons
committed by the governor and council, the senate or the house
of representatives in the manner and for the causes mentioned
in the constitution.”

The power of the court to admit to bail in cases of commit-
ment for contempt by the Senate for the causes aforesaid
named in the constitution, is thus expressly denied.

It is well settled that the court may revise the judgment of
the Senate, and may declare that the Senate has no legal right
to compel any answer to the question and decide the act under
which the question was put to the witness unconstitutional and
void; yet, although the court may by its decision on the habeas
corpus, so declare and discharge him, by the terms of the stat-
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ute cited, it has no authority to admit the contumacious witness
to bail when committed by the Senate for contemptuous be-
havior in its presence under said provisions of the constitution.

The power to admit to bail might thus defeat the purpose for
which the constitution clothed the legislative bodies with
authority to commit for contempt, and it may be presumed
that the purpose of the statute was to prevent this result.

The Committee further report, that no question was raised
before the court, as to the right or authority of the court to
admit the prisoner to bail; counsel assuming that the great
object of the investigation before the court was to determine
the constitutional right of the Senjate to compel the witness to
answer the question rather than the infliction of the sentence
upon him for declining to answer as he did, under the advice
of eminent counsel. It is manifest to the Committee, that in
admitting said Emery to bail, there was no intention of en-
croaching upon the privileges and prerogatives of the Senate,
or in any way obstructing the free exercise of its power neces-
sary to the proper discharge of its duties.

T. L. WAKEFIELD, Chairman,




