
SENATK No. 322.

[Mr. Biro gives notice of the following as a substitute for Senate No. 319.

in the Year One Thousand Eight Hundred and Seven!
One.

AN ACT
Relating to Bail in cases of Commitment by the Gover-

nor and Council, the Senate or the House of Repre-
sentatives.

Whereas, the Constitution of this Commonwealth gives to
the Senate and the House of Representatives “ authority to
punish by imprisonment every person, not a member, who
shall be guilty of disrespect to the Senate or House by any dis-
orderly or contemptuous behavior in its presence ”

;

And whereas , it is declared by competent parliamentary au-
thority that “ if a witness prevaricates, testifies falsely or other-
wise misbehaves himself, in giving or refusing- to give his testi-
mony, he will be guilty of a contempt and punishable accord-
ingly,” and that if such misbehavior occurs at the bar of the

<£ommomuealti) of illassadjusetts.
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assembly, the offender may be proceeded against at once ; if
before a committee, it must first be reported to the assembly
for its interposition (Cushing’s Law and Practice, p. 662) ;

And whereas, it is further declared by the same authority
p. 671), that in cases of contempt, either in or out of the

presence of the assembly, the assembly may proceed to pass
such sentence upon the offender, or take such further proceed-
ings “ as it may deem proper ”

;

Ind whereas, it is further provided in the Constitution that
no imprisonment on the warrant of * * the Senate,” *

[for the offence of disorderly or contemptuous behavior]
shall “ be for a term exceeding thirty days ”

And vihereas, the Senate did, on the
adjudge one Henry Emery to be guilty of contempt for the of-
fence named in the Constitution, and in form according to the
recognized rights of all parliamentary bodies, and did proceed
to pass upon him such sentence as it deemed proper,” such
sentence being a term of imprisonment not more than the term
for which it has power to imprison ;

ind whereas, the provision of the Constitution (chap. 6.,
art. 7) that “ the privilege and benefit of the writ of habeas

yed in tins Commonwealth in the most free,
xpeditious manner ” is general in its terms,

and cannot be so construed as to impair in any particular the
specific right given to the Senate to punish for contempt of its
authority

reas, the privilege and benefit of the writ of habeas
neral in its terms, has been the subject of nu-

merous Acts regulating its exercise (see section 1 to 41, inclu-
sive, of chapter 144 of the General Statutes), one of said Acts
providing that “ nothing contained ” in said chapter “ shall be
construed to restrain the power of the supreme judicial court
or superior court, or any justice of either of said courts, to issue
a writ of habeas corpus at discretion, and thereupon to bail a
person for whatever cause he is committed or restrained, or to
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discharge him. as law and justice require, except only persons
committed by the governor and council, the senate or the house
of representatives, in the maimer and for the cause mentioned
in the constitution ” (section 81, chapter 144, Gen. Statutes) ;

And whereas, a justice of the supreme judicial court of this
Commonwealth has assumed, by means of the writ of habeas
corpus and a hearing and adjudication thereon, to pass upon the
right of the Senate to punish said Emery, and in disregard and
violation of the statute has proceeded to admit said Emery to
bail ;

And whereas, in the case of the said Emery, the purpose for
which he was called as a witness, to wit, the procuring of his
evidence before a committee of investigation, authorized by vote
of the Senate and House of Representatives in due form and for
a lawful purpose, has, by the act of said justice, been defeated,
said Emery being released from custody during the whole
period between his act of contempt on refusing to testify, and
the close of the hearing before said committee ;

And whereas, it is necessary to prevent any future unlawful
act of interference with the constitutional rights of the Senate
and House of Representatives and the governor and council;

And, whereas, it is especially necessary, in order to maintain
the rights of the legislative branch under the Constitution that
the aforesaid unlawful proceeding by a justice of the supreme
judicial court shall not be drawn into a precedent, inasmuch as
said act of interference if made a precedent will result in the
substantial denial of all power to the Senate or House in its
judicial capacity to make any investigation which the purposes
of legislation may require ; therefore,

Be it enacted by the Senate and House of Representa-
tives,in General Court assembled, and by the authority of
the same, as follows:—

1 Sect. 1. [n all cases of commitment by the gov-
-2 ernor and council, the senate and the house of repre-
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3 sentatives. by virtue of articles ten and eleven of sec-
-4 tion three of chapter one of the constitution, the
5 sergeant-at-arms, or whoever may be charged with
6 the execution of the order of the governor and coun-
-7 cil, the senate or the house, shall not permit any per-
S son committed to his custody to be released on bail;
9 but, upon the instituting of any proceedings for the

10 discharge or release of any such person, shall report
11 the facts thereon to the governor and council, the
12 senate or the house, as the case may be, for its deter-
-13 mination and further order.

1 Sect. 2. The sergeant-at-arms, or other executive
2 officer, is hereby authorized to call upon the commis-
-3 sioners of police, or the chief constable, for any as-
-4 sistance he may require in obeying this act; and the
5 said commissioners or chief constable is hereby re-
-6 quired to furnish at once such assistance as may be
7 required.

1 Sect. 3. This act shall take effect upon its pas-
-2 sage.


