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SENATE No. 200.

Senate, April 22, 1881.

The Joint Special Committee, to whom was referred the peti-
tion of Joseph P. Johnson and others for the removal of Joseph
M. Day from the office of Judge of Probate and Insolvency for
the County of Barnstable, and petitions in aid of, and remon-
strances against, the same, have duly considered the same, and
report that the petitioners have leave to withdraw. We also
report herewith the evidence and arguments.

FRANCIS W. ROCKWELI
CHAS. S. LILLEY

Of the Senate.

The undersigned, a member of the Joint Special Committee,
to whom was referred the petition of Joseph P. Johnson and
others for the removal of Joseph M. Day from the office of
Judge of Probate and Insolvency for the County of Barnstable,
and petitions in aid of, and remonstrances against, the same,
after careful consideration, concurs in the report that the peti-
tioners have leave to withdraw; but he feels compelled to say,
that, in so doing, he does not give his approval to certain acts of
Judge Day, as testified to at the hearing before said Committee.

EDWARD I. THOMAS.

Jiammcmiocaltl) of Massachusetts
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Senate, April 22, 1881.

We, the undersigned, a minority of the Joint Special Com-
mittee to whom was referred the petition of Joseph P. Johnson
and others for the removal of Joseph M. Day from the office
of Judge of Probate and Insolvency for the County of Barn-
stable, and sundry other petitions for and sundry remon-
strances against the same, in view of the large number of
persons interested as parties, and the importance of the ques-
tions involved, and the with which they were discussed
at the hearing, deem it our duty to report not merely our
recommendation, but also the facts and reasons upon which it
is founded.

At the outset of the hearing, the respondent, Judge Day,
claimed by his counsel that we ought not to receive evidence
which might, if true, warrant his impeachment; and it was
afterward ably argued in his behalf that a judicial officer could
not be removed upon address, except for reasons other than
misconduct in office.

Chapter 111., article 1, of our Constitution, prescribing the
tenure of office of judges, is in these words: “All judicial
officers duly appointed, commissioned, and'sworn, shall hold
their offices during good behavior, excepting such concerning
whom there is different provision made in this Constitution;
provided, nevertheless, the Governor, with the consent of the
Council, may remove them upon the address of both Plouses of
the Legislature.” The proper interpretation of this article was

far in dispute as to require our careful consideration
Looking at its language, it seems to contemplate two modes

of ending the official tenure of a judge, one by an authori-
tative determination that he has ceased to be of good behavior,
and the other by the concurrent action of the Senate, the House
of Representatives, the Governor and the Council, expressing
their desire that he no longer remain in official place.

CommoniDcaltt) of iUassacljusctts.
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A removal by the first mode involves a judicial finding that
he has been guilty of bad behavior. The court of impeach-
ment created for the trial of public officers charged with official
delinquency is the only tribunal having jurisdiction of such a

A removal by the second mode does not purport to be for any
particular cause. It is not a removal for old age or imbecility
or any other disability. It is not a removal for maladministra-
tion or misconduct in office. It is a removal whose direct cause
is the concurring will of the legislative and executive banrches
of government. Behind it and inducing it there may be any

cause or no cause. The fact that maladministration is of itself
a ground of removal by another proceeding is not inconsistent
with its being one of the reasons, or the sole reason, moving the
legislative will to present an address. In our view the right of
address is an absolute one, the exercise of which is trusted to
the discretion and sense of justice of the people’s representa-
tives in the four tribunals in which it is vested.

In tracing its history we find that it was first incorporated
into the English system by the Settlement Act of 12 and IS
William 111., chap. 2. Prior to that, in the time of the Stuarts,
the judges had held their commissions at the pleasure of the
Crown, and their dependence had been such as to make them
too often in political prosecutions mere executors of the royal
will. This act provided that their commissions should remain
in force during good behavior, and added, “but upon the
address of both Houses of Parliament it may be lawful to
remove them. The Act of 1 Geo. 111. chap. 23, re-euactinc
some of these provisions, and extending others, used the fol-
lowing language: “ Provided always, and be it enacted by the
authority aforesaid, that it may be lawful for his Majesty, his
heirs, and successors, to remove any judge or judges upon the
address of both Houses of Parliament.”

The purpose of these statutes seems to have been to render
the judges independent of the Crown, and to transfer to th
two Houses of Parliament, acting in concurrence with the royal
will, the arbitrary power of removal which the Crown had

before possessed. These enactments without substantial chain
were einbodu ur Constitution, and similar provisions with
various modifications are found in the organic; law of many of
3ur sister Stat
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The Constitution of Indiana
lows: “All State officers shall

art. YE, sect. 7, reads as fol-
for crime, incapacity, or negli-
from office either by impeach-nee, be liable to be removed

ment by the House of Representatives, to be tried by the
Senate, or by a joint resolution of the General Assembly, two-
thirds of the members elected to each branch voting in either
case therefor.” Art. IX., sect. 5, of the Constitution of Maine
provides, that “every person holding any civil office under this
State may be removed by impeachment for misdemeanor in
office, and every person holding any office may be removed by
the Governor, with the advice of the Council, on the address
of both branches of the Legislature; but, before such address
shall pass either House, the causes of removal shall be stated
and entered on the journal of the House in which it originated,
and a copy thereof served on the person in office, that he may
be admitted to a hearing in his defence.”

The Constitution of New York, art. VI., sect. 11, is in the
following words :

“ Judges of the Court of Appeals and justices
of the Supreme Court may be removed by concurrent resolu-
tion of both Houses of the Legislature, if two-thirds of all the
members of each branch concur therein,”

.... “but no removal
shall be made by virtue of this section unless the cause thereof
be entered on the journals, nor unless the party complained of
shall have been served with a copy of the charges against him,
and shall have had an opportunity of being heard.” New
Hampshire’s Constitution is, in this part, almost identical with
our own. In all of these States, the Senate is a court of im-
peachment, with the power of removal from office upon convic-
tion of maladministration. In only one of them is there any
limitation upon the right of address for any cause which may
move the legislative will. In Maine, which derived its Consti-
tution in great part from Massachusetts, and in several of the
other States, the provision for notice of the charges and a hear-
ing of the defence before removal implies that the address may
be founded on misconduct.

The weight of opinion expressed by eminent lawyei's in our
Commonwealth is in favor of our construction. In the Consti-
tutional Convention of 1820 the power of removal by address
was generally treated as absolute and dangerous, and an effort
was made to put about it certain restrictions and safeguards.

In the trial of Judge Prescott in 1821, Chief Justice Shaw,
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with the debates of the Constitutional Convention fresh in his
mind, used these words: “It is true that, bj another course of
proceeding warranted by a different provision of the Constitu-
tion, any officer may be removed by the Executive at the will
and pleasure of a bare majority of the Legislature, a will which
the Executive in most cases would have little power and in-
clination to resist. The Legislature, without eitherallegation or
proof, has but to pronounce the sin volo, sio juheo, and the officer
is at once deprived of his place, and of all the rank, the powers,
and emoluments belonging to it.”

The legislative committee that recommended the removal of
Judge Loring in 1855 expressed a similar view of the law. The
form for the address adopted by the Legislature of 1855, asking
the removal of Judge Loring, and again adopted by the Legis-
lature of 1858 and acted on by the Executive, and the same form
adopted and acted on in 1876 in theremoval ofAbraham Jackson
and of Francis S. Munroe, jun., from the office of justice of the
peace, shows merely the desire of each of these Legislatures to
have the officer removed, without stating any cause for his re-
moval, and indicates their opinion that the right of removal was
absolute, that they were not called upon to give reasons for
their request, nor restricted by the Constitution in the causes
which they might consider.

The removal of Paul Dudley Sargent and William Yinal
from their offices of justices of the Court of Common Pleas,
upon address of the Legislature of 1803, for wilful and corrupt
extortion in office, is a precedent against the claim of the present
respondent. It is apparent that this action was not taken with-
out careful consideration of the constitutional question ; for the
record shows a formal protest of John Quincy Adams against
it, for the reason, among others, that the removal could be by
impeachment only.

Another precedent is found in a vote of the House of Repre-
sentatives in 1807, by which an address was passed asking the
removal from office of Moses Copeland, Esq., one of the jus-
tices of the peace for the county of Lincoln, for malfeasance
and maladministration in his office. Subsequently the House
recalled its address, and an impeachment trial was had. So far
as can be ascertained from the record, however, the reason of
this recall was not any doubt as to the right to remove by
address in cases of official misconduct, but a question of a
different kind.
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We are, therefore, forced to the conclusion that, whether we
look to the natural construction of the language of our Consti-
tution, or the origin of the provision for the removal of judicial

fficers by address, or the interpretation apparently given this
provision in the constitutions of our sister States, or the opinions
of eminent lawyers regarding it, or the precedents found in the
action of former Legislatures, every thing which indicates the
fitness or unfitness of a judicial officer to hold his office may be
considered upon the question of his removal by address,
Doubtless the occasion for this provision is the possibility of
the existence of good causes for removal not sufficient to war-
rant impeachment; and, where there is no other reason for
removing a judge than the charge of an impeachable offence,
proceedings by impeachment, as insuring an orderly and
methodical trial, are preferable to proceedings by address.
But, in that class of cases where different causes are alleged
to exist,-—some which would not be a ground for impeach-
ment, and others which might if fully proved, we have no
doubt of the propriety of considering them together upon a
petition for address, taking care that the officer has an oppor-
tunity of being fully heard in his own defence. The words of
Chief Justice Shaw, speaking in the trial of Judge Prescott
upon the right of removal by address, are appropriate in this
connection. He says, “ This provision whether wise or not,
I will not now stop to consider—is hardly sufficient to justify
the extraordinary alarm which has been so eloquent!} 7 expressed
for the liberty and security of the people, or to affix upon the
Constitution the charge of containing features more odious
■and oppressive than those of Turkish despotism. The truth is,
that the security of our rights depends rather upon the general

articular provisions of our Con-
un and of justice, so deeply
people, and interwoven in the
titutions, a thorough and intel-
rights, and a firm determina-

tenor and character than upon p
.stitution. The love of freed
engraven upon the hearts of the
whole texture of our social in;
ligent acquaintance with their
tion to maintain them, —in short, those moral and intellectual
qualities, without which social liberty cannot exist, and over
which despotism can obtain no control: these stamp the char-
acter and give security to the rights of the free people of this
Commonwealth. So long as such character is maintained, no
danger perhaps need be apprehended from the arbitrary course
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c n of the Constitution to whichof proceeding under the provi
I have alluded.”

■ed the evidence regarding the
as well as that applicable to the

We have, therefore, conside
respondent’s official misconduct
other charges against him.

was that he acted as counsel inThe first allegation (

a case in court for Eleazer Nickerson, an administrator, and in
another ease as counsel against Nathan Crocker, another admin-

dinted by the probate court foristrator, both of whom were apj
the county of Barnstable.

le to this charge are found in
that “it is the right of every

The provisions of law applica
our Constitution, which declare*
citizen to be tried by judges as free, impartial, and independent
as the lot of humanity will admit,” and in chapter 119, § 6, of

n these words: “ No judge shall
*el or attorney either in or out of

the General Statutes, wind
be retained or employed as coun
court in any suit or matter whi
relate to, a sentence, decision, v

h may depend on, or in any way
;ler, or decree made or

passed, by him, nor for or against an executor, administrator, or
guardian appointed within his jurisdiction in a suit brought byguardian appointed within his
or against the executor, admin
in a suit relating to the officia

ator, or guardian as such ; nor
induct of such party, nor for
assignee in a cause or matteror against a debtor, creditor,

arising out of or connected w th any proceedings before him;
matternor m an appeal in an

The reasons for this in, and the principles upon which
by an eminentit is founded, were laid down

ows :
“ An administratorlawyer of this Commonwealth

He is acting in auter druit, and
: in the estate beyond his own

is merely a ti
lias usually no \

n the duty of the judge to see
derived from him has been ex-

compensation, ft becomes the
in what manner the authority

rphau and widow; toercisi

be satisfi
upon tin

have been committed
; or improper charges have
ike care that they are notbeen made, or, if they have, t

allowed. The judge, from his ion to the parties, is the
pecial guardian of the ri of those who are

rtor or
nothing beyond what is

Their a ist an estate are to be
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examined. There are adverse parties in interest, although they
may not be present. The propriety and reasonableness of each
charge is to be determined, and the voucher for it to be pro-
duced. If in such an account there appears a charge for fifty
or an hundred dollars for professional services, the judge in any
other case than his own would naturally inquire into it, in
order to satisfy his own mind that the charge was necessarily
or property incurred, and that the amount was reasonable.
But, if the money has been paid to himself, what is the
value of his judgment to the absent widow and her children,
who, by the law of the land, and by his oath of office, have a
right to his impartial determination of every question which
affects their interest? If a judge of probate advises, as counsel,
an administrator or executor to bring a suit upon a note, con-
tract, or bond, or to defend a suit brought against him upon
any of these, all that is done pursuant to such advice, all the
money that is expended in maintaining or defending such suit,
is ratified and allowed as a matter of course by the judge. He
can never say to an executor or administrator, Sir, this was an
ill-judged and needless expense, and the estate ought not to be
burdened with it. His opinion has been taken and paid for, and
his mouth is forever closed. In such a case he acts contrary to
his duty as a judge, in violation of his oath, and of the great
trust and confidence reposed in him.”

Under this first allegation it was proved, and not disputed,
that a suit was brought for wages in the District Court of the
United States against the schooner “Benjamin English,” which
was a part of the estate formerly of Seth T. Nickerson, de-
ceased, then held by his administrator, Eleazer Nickerson, and
that this suit was defended by Judge Day as counsel for the
administrator. His violation of law and disregard of duty were
brought to Judge Day’s attention at the time; but he persisted
in acting, and, the estate being insolvent, he subsequently
issued an order, as judge of probate, directing the payment,
among other things, of his own charges for services at the trial.
We understand him to make to this allegation the purely tech-
nical answer that the suit was a proceeding in rem, not brought
against the administrator, but against his property, and so not
within the letter of the statute. But, although in its inception
the proceeding was in form against the vessel, it was in sub-
stance a suit against the administrator. It was brought to
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collect a debt secured on his property, and, from the time he
appeared to defend, it was carried on against him as a part}r .

If the statute can be nullified by the narrow construction
given it by Judge Day in its application to this case, which we
do not concede, his act was none the less a violation of its spirit
and an offence against propriety.

The charge of acting as counsel against Nathan Crocker was
admitted in the answer (p. 32). This administrator was dis-
satisfied with the assessment of taxes made upon the estate in
his charge. He accordingly brought suit in his official capacity
by an application to the county commissioners for an abatement
in the manner provided by law. The county commissioners in
such cases act judicially and constitute a court. Judge Day
appeared as attorney for the town to defend the suit (pp. 49,
51). His action in so doing was strictly within the statute pro-
hibited. Certainly it was within the mischief which the statute
was intended to prevent. He voluntarily put himself in a posi-
tion of partisan opposition to the administrator whose charges
and expenses in that transaction he must afterwards consider as
judge.

The second charge which was admitted in the answer (p. 32)
related to the receipt of money for his services in the suit
against Nickerson above referred to.

It was proved under the third charge that the register of
probate for Barnstable County has been for a long time, until
a few weeks ago, in the habit of charging and receiving oneO' o o o

dollar in each case of the appointment of an executor, adminis-
trator or guardian ; that this money has been collected in open
court; that it has been allowed by the judge in the accounts of
the parties paying it; and that at one time, soon after the pas-

;e had a conversation with the
lid not directly encourage the
said nothing to discourage or

sage of the Act of 1879, the jud
register about it, in which, if he
continuance of these charges, he

O '

prevent it (p. 38).
The taking of such fees by the register in his official capacity

was forbidden by chap. 119, sect. 18, of the General Statutes,
which is as follows:

No iud any fee or
ompensation in addit
i any county, nor for

as judge■lary for hoi
Bcial capacity, except in cases

isly provided by law
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It was also forbidden by his oath of office. General Statut
chap. 119, sect. 7. To include all persons employed in probate
offices, and to make the law more explicit, the statute of 1879,
chap. 292, was passed as follows:

“ No judge, register, or assistant register of probate and insolvency in any
county, or any other person engaged in the performance of any of the duties
of the probate office in any county, shall be interested in or benefited by the
fees or emoluments arising from any suit or matter pending before the pro-
bate court of such county; nor act as counsel or attorney, either in or out of
court, in any suit or matter pending before said court, nor in an appeal
therefrom; nor be executor, administrator, guardian, commissioner, ap-
praiser, divider, or assignee, of or upon any estate within the jurisdiction of
such court; nor be interested in the fees or emoluments arising from either
of said trusts; provided, that nothing herein contained shall be construed to
cause the removal of any executor, administrator, or guardian, now acting
as such, except upon petition and cause shown.”

This practice was therefore clearly against public policy, and
in violation of law; and while the judge of probate had no
legal control of the register, he should have attempted by his
influence to prevent an abuse carried on in his court. From
the relations shown to exist between them, we cannot douht
that a whisper of disapproval from the judge would have
stopped the charges of the register. If, therefore, we do not
hold Judge Day legally accessory to this practice, we cannot
approve of his apparent acquiescence therein, and of his allow-
ance of illegal payments in administrators’ accounts.

The facts relating to the fourth charge are, that Judge Day
P. Swift in the Superior and
,se brought by Emily Harrison

, which resulted in a judgment

acted as sole counsel for Noble
Supreme Judicial Courts, in a c
for a breach of marriage contrac
of fifteen hundred dollars damao and which was argued upon
exceptions in October, 1866, and finally decided on the twenty-
second day of that month, in March, 1867, voluntary proceed-
ings in insolvency were commenced by Swift before Judge Day,
through which his estate was settled, and he was discharged.
Emily Harrison, not having taken out her execution, appeared
as a creditor, seeking to collect the claim from which Swift was
seeking a discharge, and in which, in the other courts, Judge
Day had been his counsel (pp. 109, 110). It appears that
Swift had no counsel in the insolvency proceedings (pp. 109,
110). There was evidence indicating that Judge Day had
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received his pay for former services before the filing of the
petition, precisely when did not appear, but within consider
ably less than six months (pp. 117 and 850). There was
other evidence from which Miss Harrison’s attorneys claimed
that Swift’s insolvency was fraudulent (pp. 109, 118, 117,
393, 394), and they filed a formal protest against Judge
Day’s sitting in the case (p. 86). Notwithstanding this
protest, he acted as judge throughout the proceedings.

Disregarding all suspicions and inferences from these facts,
and finding that the fourth charge is not proved, and giving
to all the evidence the construction most favorable to Judg
Day, we feel that his relations to the parties and to the ques-
tions involved in this case were such as should have prevented
his sitting in it as judge, and we consider his persistence in
so doing a great breach of official decorum

The facts proved in the fifth charge are not enough to sus-
tain it (pp. 121, 122) ; yet it is fair to say that Judge Day’s
production at court of the noti
the respondent, and his adjudic
rights by dismissing the petitio
where, without his attendance
any person in his behalf, and t
counsel for him in the same ms
nished grounds of suspicion
prudent magistrate would have

3e which had been served upon
ation protecting the respondent’s
i upon facts communicated else-
at court, or the attendance of
e appearance of Judge Day as
ter in the Superior Court, fur-
f impropriety, which a more
avoided.

Under the sixth charge it was found that Judge Day took
from Samuel Snow, guardian of Ada Stevens, ten dollars for
advice and assistance in proceedings in his own court for the
sale of certain real estate as guardian (pp. 84-87). Whether it
be claimed that he acted as judge, or as counsel for the guar-
dian, or as counsel for Morse & Holmes, who bought the estate,
his conduct was illegal.

There was also evidence of the payment of money by Joseph
Cummings (p. 93) and by David K. Aiken (p. 89) for advice
relating to estates settled in his
not sufficient to establish the prai
charge.

court; but the testimony was
dice and habit alleged in the

The seventh charge was not pr
but a single instance of the kind

i, the evidence establishing
sred (pp. 67 and 114).

The eighth char the testinn
Regarding the ninth and tenth barges, we do not find Judge
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Day has intentionally used harsh language to suitors in his
court, or treated them with discourtesy. The evidence went no
farther than to show that his natural manner is earnest, forcible,
and positive, and that, in the frequent trials of patience to which
every judge of probate is subjected, he had not always practised
sufficient self-restraint.

From the foregoing statement of the material facts found at
the hearing, it appears that Judge Day has fallen far below the
standard of judicial conduct which should be maintained in
Massachusetts, and that he deserves severe censure for having
repeatedly disregarded both the spirit and the letterof our laws.
If the Legislature, in the exercise of its direction, should vote
an address for his removal, we think he would have little cause
to complain. The preservation of our judiciary not only from
misconduct, but from all suspicion of corruption, or partiality,
is of the highest importance to every citizen of the Common-
wealth, and the failure of a judge to regard those rules of pro-
priety which are the bulwarks of confidence is in itself a wrong
which might well receive punishment.

On the other hand, there are considerations which induce us
to refrain from recommending Judge Day’s removal from office.
In the first place, the charges made and the evidence intro-
duced against him cover a period of more than twenty years,
and acts of impropriety which occurred long ago should not be
treated like those which are so recent as to necessarily indicate
existing character. It does not appear that in any case he
intended a wrong upon any particular person, or that any per-
sonal injury directly resulted from his acts ; but his chief offence
has been the failure to sufficiently regard wholesome rules and
principles of public policy. In the absence of proof of corrup-
tion in its strict sense, and in view of the fact that he is an able
judge, we are inclined to recommend the most lenient treatment
ever allowable in such a case. If we are liable to mistake in
our action, we prefer to err upon the side of too great charity
rather than of too great severity toward the respondent. We
therefore report that the petitioners should have leave to with-
draw.

M. P. KNOWLTON,
Of the Senate.

SUMNER ALBEE,
FRANK D. ALLEN,

Of the House.
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IN THE MATTER OF THE REMOVAL OF JOSEPH M. DAY FROM
THE OFFICE OF JUDGE OF PROBATE AND INSOLVENCY FOR
THE COUNTY OF BARNSTABLE.

Petitions for said removal signed bj’ Joseph P. Johnson and a

hundred and nineteen others ; F. Small and seventeen others ; W.
W. Knowles and a hundred others ; Laban Baker and a hundred and
twenty-seven others; Richard A. Atwood and ninety-four others;
Seth Rich and fifty-six others ; David Bursley and a hundred and
sixty-five others ; John F. Cornish and a hundred and thirty-eight
others; George W. Nickerson and fifty-eight others; Ensign B.
Rogers and sixty-six others ; Christopher C. Snow and twenty-two
others; and George P. Drew and twenty-seven others: and Remon-
strances against the same, signed by Samuel 11. Gould and nine
others ; John H. Reed and six others ; William F. Jones and twenty-
two others ; Luther Hall and eleven others ; P. S. Crowell and four
others; G. H. Holmes and ninety others; Isaac B. Young and
twenty-two others ; Nathan Edson and a hundred and thirty-seven
others; T. B. Chase and forty-nine others; S. B. Phinney and
twenty others ; and W. E. Bctyden and eighteen others, were referred
to a Joint Special Committee consisting of Messrs. Knowlton of
Hampden, Lilley of Middlesex, and Rockwell of Berkshire, on the
part of the Senate, and Messrs. Brackett of Boston, Thomas of
Brookline, Plunkett of Worcester, Albee of Cambridge, Shepard of
Boston, Dunham of Stockbridge, Allen of Lynn, and Love of Web-
ster, on the part of the Housi

PETITION OF JOSEPH I JOHNSON AND OTHERS,

To the Honorable Senate and Hov Representatives in General Court as-
sembled.

We, the undersigned, citizens of th county of Barnstable, respectfully rep-
resent that Joseph M. Day, judge of probate and insolvency for said county,
has conducted and is now conducting himself badly in said office, in that

He has been retained and has acted as counsel in suits and matters which
depended upon and related to orders and decrees passed by him as sucii ji

He has been and is now retail J is now
1 for and against executors and administrators appointed by him with!in

jurisdiction in suits brought by and against said executors and administrators
as such

PETITIONS, REMONSTRANCES, CHARGES, SPE-
CIFICATIONS, PLEAS, AND ANSWERS
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he
he

wh

court. And your
said Joseph M. D,

Ah Houses of tlie Legislature may ad-We, therefore, earnestly pray that V
dress the Governor and Council, and rec the removal of the said Joseph

bate and insolvency for the county ofM. Day from the office of judge of pr
Barnstable.

AINST THE SAMFREMONSTRANCE AC

To the HonorableSenate and House of I C 5f

ifassac

unty of Barnstable, having had
Hon. Joseph M. Day, judge of

The und
large oppor

integrityprobate for said t
resnectf any actuy

ing to remove him from said off:

RESPONDENT’S PLEA TO THE JURISDICTION OF SAID COMMITTEE.

Commonwealth of Massachusetts.

In Joint Committee of both Houses.

In the matter of the petition of Joseph I*. Johnson and others, and sundry
other petitions, praying that both Houses of the Legislature may address the
Governor and Council, and recommend the removal of Joseph M. Day.from the

office of judge of probate and insolvency for the county of Barnstable.
And now comes Joseph M. Day, the respondent in the above-entitled matter,

before answering to the charges in said petition or the specifications there-
under, and pleads as follows;

“That as to the first three charges set out in said petition, being charges of
misconduct and maladministration in office, he ought not to be held to answer
before this Committee, because said charges, if true, render him liable to im-
peachment, and cannot be inquired of except in a court of impeachment where
such matters are solely cognizable. J- M. DAT.”

CHARGES AND SPECIFICATIONS OF PETITIONERS,

1. He has been retained and has acted as counsel in court for Eleazer
Nickerson, an administrator appointed in the probate court for Barnstable
County, and by the said judge. He has been retained and has acted as counsel
against Nathan Crocker, an administrator appointed in the said probate court,
and by the said judge. In both of said cases said judge was counsel for and

gainst

11. He has sat as judge in the matter of the estate of Seth T. Nickerson,

late of Dennis, deceased, being pecuniarily interested in the estate, and made
■) O X s'

,

and signed an order whereby, among other things, moneys were directed to e

paid to himself, and he received said moneys from the administrator of said
estate
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111. He has been privy to the taking of illegal fees by the register of said
art, and has counselled and advised the same.
IV. He acted as judgeof the matter of Noble P. Swift, an insolvent debtor,

1 said judge then being counsel for Swift in a suit pending in another court,
with the intent and for the purpose of aiding said Swift in such other suit.

V. He sat and acted as judge in the matter of Reuben Young v. Enos N.
Young, which was a proceeding for the partition of real estate brought in said

rt, being interested in said case as counsel for the respondenprt
VI. He has been in the practice and habit of acting as counsel for, and

advising with, executors, administrators, and guardians, and of charging and
g fees therefor. G. S. 119, § 118. 1879, Gen. Laws, chap. 292,

VII. He has been in the practice and habit of defending juvenile offenders
when on trial, and has refused to act as judge in such cases under the provis-
ions of the statute in that behalf.

VIII. He has been in the habit of excessive and improper use of intoxicat-
ing liquors.

IX. He has been in the habit of using coarse and harsh language to suitors
in his court.

X. He has been in the habit of treating w'ith great discourtesy and rude-
ness persons doing business in his court.

For the petitioners,
(Signed) BOUTWELL & KIXG, Attorneys.

RESPONDENT’S ANSWER TO THE CHARGES AND SPECIFICA-
TIONS OF PETITIONERS,

Commonwealth op Massaoiiusett

In Joint Committee of both Ho
P. Johnson and others, and sundry
of the Legislature may address the
removal of Joseph M. Day from the

In the matter of the petition of Joseph
other petitions, praying that both Houses
Governor and Council, and recommend tin
office of judge of probate and insolvency f or the county of Barnstable,

respondent’s answer to the specifications under the charges in
SAID PETITION.

The respondent, denyingthat he ought to be held to answer to the first seven
of said specifications, because of the want of jurisdiction of this Committee,
as set out in his plea to the jurisdiction thereof filed herewith, but in com-
pliance with the order of said Committee, answers as follows:

“I. As to the first specification, the respondent says that he cannot remem-
ber whether, or not, he lias ever been employed as counsel by the said Eleazer
Nickerson, administrator, but believes he
ceeding, in rem, in admiralty against a ve
son appeared as claimant. But he says
brought by or against said administrator
and still believes, that he had an undoubl
this Commonwealth.

has acted in that capacity in a pro
>sel, in which proceeding said Nicker-
that said proceeding was not a suit
as such; and that he then believed,
ed right so to act under the laws of

“He admits that lie acted as counsel in
of the said Nathan Crocker, administrate
county of Barnstable, for an abatement

opposition to the petition or complaint
r, to the county commissioners of the
of taxes assessed by the assessors of

the town of Barnstable upon the estate of Nathan Crocker, deceased. But he
says that said petition or complaint was not a suit
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administrator as such; and that he then believed, and still believes, that he had
an undoubted right so to act under the laws of this Commonwealth.

“ 11. As to the second specification, the respondent says that he did sit in the
case therein mentioned, and did make said order, and that he was pecuniarily
interested in said estate, but not to the extentof one hundred dollars. And he
says, that by law he had the right and was bound to act as judge in said case.

“ 111. As to the third specification, the respondent denies the same
“ IY. As to the fourth specification, the respondent denies the same; but

says that he had been counsel for said Swift in a case with which, at the time
of the filing of said Swift’s petition in insolvency, he had ceased to have any
connection.

“Y. As to the fifth specification, the respondent denies the same.
VI. As to the sixth specification, the respondent denies the same

“VII. As to the seventh specification, the respondent denies the same; and
says that he ought to be furnished with the names of said juvenile offenders,
together with the times when and places where he is alleged to have appeared
in their defence, as well as the times when and the cases in which he has re-
fused to act as judgeas alleged.

“ VIII. As to the eighth specification, the respondent denies the same; and
says that he ought to be furnished with a specification of the time, or times,
when lie has been addicted to the habit alleged.

*■ IX. As to the ninth specification, the respondent denies thesame; and says
that he ought to be furnished with a specification of the times when and the
persons to whom he is alleged to have used the language charged by the pe-
titioners.

“X. As to the tenth specification, the respondent denies the same; and says
that lie ought to be furnished with a specification of the times when and the
persons to whom he has acted in the manner alleged by the petitioners, and of
the particular acts charged. JOSEPH M. HAY.”

In accordance with a vote of said Committee, that acts which
occurred more than sis years prior to said hearing should be set
forth by specifications before evidence could be offered to sustain the
general allegations of habit, the following additional specifications
wr ere filed by the petitioners :

In the matter of the petitions signed by Joseph P. Johnson and others,
praying that both Houses of the Legislature may address the Governor and
Council, and recommend the removal of Joseph M. Day from the office of
judge of probate and insolvency for the county of Barnstable, the petitioners,
in obedience to the order of the Committee, now file a statement of some of the
matters which they expect to prove:

I. In the year 1871, as nearly as the time can now be fixed, the said Joseph
M. Day treated with discourtesy and rudeness Mary C. Paddock at the probate
office iu Barnstable.

11. About the year 1872, at probate court, he treated Clara Baker, and
others in her presence, with discourtesy and rudeness.” - I ... ~

J

HI. About the year 1874 he wrongfully demanded and received from Alice
Crowell, now Alice Newcomb, the sura of fifty dollars; she being at that time
administratrix of the estate of Willard A. Crowell, deceased.

IV. About the year 1874, on board the train of cars going from Boston to
Barnstable, he was guilty of an improper use of intoxicating liquors.

BOUTWELL & Kl'.
Counsel for Petitioners.


