
No. 228.

In the Senate.

Senate Bill No. 126 was taken up for consideration, and
the President read the following opinion upon the point of
order previously raised by Mr. Snow of the Cape District,
that the Bill was a “ Money Bill,” within the meaning of
chap. 1., sect. 111., art. VII., of the Constitution, and therefore
could not originate in the Senate ;

It is remarkable, that, so soon after the recent opinion of
the Supreme Judicial Court, defining and settling in the
most exhaustive manner the great question which so long
existed, whether the term, “ money bills,” as used in the
Constitution, includes bills appropriating money from the
treasury, as well as bills transferring money from the people
to the treasury, and marking out the line of distinction
between the two, another question should arise, of the char-
acter and importance of that now presented.

The long controversy at length happily ended by the

\£ommcmrocaltl) of ilTassacljusette.

MONEY BILLS.

OPINION OF THE PRESIDENT.
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opinion of our highest judicial tribunal, has been attributed
by some to a spirit of jealousy between the two branches
but the better view is, that it came from that jealousy of
rights which is the duty of freemen, and in which consists
the safety of our system, rather than from the spirit of
rivalry or opposition. It is certainly not necessary to add
that, while at the present time there is, doubtless, little
occasion for the existence in the Constitution of the pro-
vision as to money bills, yet it is our duty to regard it with
the same scrupulous as if it retained its or
portance, and to construe it with the same aim toward
accuracy, as if the circumstances which gave it importance
and occasioned its insertion still existed

The bill in question is entitled, “ An Act relieving property
from double taxation in certain cases.” It provides that,
when any person has an in
the holder of a mortgage du

taxable real estate, as

recorded, given to secure the
money, the amount of suchpayment of a fixed amount

person’s interest as mortgagee shall be assessed as real
estate in the city or town where the land lies, and the mo
gagor shall be assessed only for the balance in value of such
real estate. A proviso is added, restricting the amount for
which the mortgagee can be taxed to the whole assessed
value of the land. And it further provides that loans on
mortgage of real estate, taxable as real estate as provided
in the bill, shall not be included for the purposes of taxa-
tion in debts due to or from persons to be taxed, except for
the excess, if any, above the assessed value of the real
estate. The bill contains other provisions, not material to
the present question.

Heretofore real estate subject to mortgage has been taxed
to its full assessed value to the mortgagor, and money loaned
on mortgage taxed to the mortgagee, like other money
loaned. The effect of the bill therefore is to relieve from
taxation loans on mortgage of real estat

On behalf of the view that the bill in question is not a
money bill within the provisions of the Constitution, it is
urged that its provisions are a mere regulation of the method
by which taxes may be assessed; that it is not a bill laying
or assessing a tax, but a bill furnishing a rule by which a
tax may be laid, and that the exemption from taxation which
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method, and not direct; and
stion of settling the valuation
to be analagous to the present
£ the justices upon it. 1

it provides is incidental to the
attention is called to the que
lists in 1781, which is claimed
question, and to the opinions c

The case then presented was this: The Constitution pro-
viding that all taxes shall be proportional, and that, in order
that they “may be made with equality, there shall be a
valuation of estates within the Commonwealth taken anew
once in every ten years at least and as much oftener as the
General Court shall order,” a valuation of estates throughout
the Commonwealth had been made pursuant to law, and
lodged with the secretary of the Commonwealth. It was

necessar3' for the General C
bill, to ascertain what the r

mrt, before it could pass a tax
dative proportions between the
words, it was necessary to tabu-several towns were ; in other

late and classify the returns.
Senate could originate this ti

The question was, whether the
bulation and the ascertainment

of the proportion which the returns bore to each other.
The court held that it could. Three out of the four

judges were of opinion that this was not an act of legislation,
and the other judge was inclined to the same view, but held
that, whether an act of legislation or not, the same result

h might be done by one branch
iach separately; 2 it was a mere
to the branches, or to one only,

followed. It was an act whic
and not by the other, or by e
means of giving information
if only one saw fit to adopt
their guidance and assistance
tax acts, but might be disreg
part in passing those acts. It
fixing the valuation, and a me

inly,

it. This information was for
when they came to pass the

arded by them in whole or in
was preliminary to the act of
ans, among others, of enabling

the Legislature correctly to fix it, and would prove to be of
or otherwise, according as the
1 or rejected or modified its

service and value to this end,
Legislature ultimately adopte
suggestions in the acts to be
quiry proposed was nothing m
information. Judge Sullivan
acquiring light from, and re

passed. In this view, the in-
ore nor less than an order for
calls it “ merely a mode of
itifying mistakes in, the evi-

dence
Mass., 547n 1781, T 10

120 Ma■I

120 Ma:
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Clearly this case, then, is not parallel to the present, and
furnishes no precedent for it. It is true that the bill now
before the Senate furnishes a rule and provides a method
for the assessment of taxes, but in a very different sense from
that in which these words were used by the judges in 1781

ng of the matter before them. In that case the nilin

and method were those which, in their language, “ cannot lay

an obligation upon any person whomsoever,” a “mode of
conduct,” “a rule to legislate by;” that is, something for
their own guidance and assistance as the result of the infor-
mation obtained by them. Plere the rule and the method
are embodied in a statute, designed to be operative law, not
lesigned to be a guide and assistance to the Senate alone or

to the House alone or to the two branches together (accord

by them separately or jointly),
law under which certain taxes
iu which the assessment shall
•operty which shall come under

ing as it should be obtained
but designed to be the rule of
shall be assessed, the method
be made, and the classes of p:
it or be exempt from it.

Is such a bill a money bill within the meaning of the
Constitution ? It may be remarked, in the first place, that
the language of one of the opinions of the justices in 1781,
that of Mr. Justice Sargeant, goes further than is necessary
in this case to hold that it is. While holding that the
act in question was not a money bill, the learned judge
distinguishes between it and an act requiring assessors to
return lists of the estates and property in their several
towns, which he says is a money bill. His language is,
“The act for making inquiry into the estates of the inhab-
itants is to be considered as an act of legislation, because it
obliges the assessors to give in a list of estates in the towns
they belong to, and obliges the inhabitants to give in their
estates to the assessors; and in that view, and considered as
determining the subjects of taxation, it may be considered as
a money bill, and ought, by the Constitution, to originate in
the House of Representatives.” 1 Whether this application
of the principle was correct or not, it would seem that the
principle itself was then entertained that acts determining
the subjects of taxation were money bills. Chief Justice
Cushing’s statement, “I suppose a money bill to be a bill

Judge Sullivan’s opinion, pp. 554,126 Mas;
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imposing a direct tax on the people,” while it does not in
terms support, yet it does not necessarily oppose, this propo-
sition ; for a bill determining the subjects of taxation may be
said, according to a not improper use of language, to provide
for its imposition upon that property.

His language must be considered also in connection with
the tax acts then in use, with reference to which he doubtless
spoke. It was then the practice to pass yearly tax acts,
which comprehended four distinct subjects, three of which
are now embodied in the general law, as follows: first, The
apportionment upon the citi
State of the amounts require
treasurer of the Common we;
Provision stating upon what
what polls, the same should hi

is, towns, and districts in the
id to be paid by them to the
Ith as the State tax; second,

classes of property, and upon
assessed, and the exemptions ;

third. Provision that the county taxes should be assessed
according to the same apportionment respectively, and upon
the same classes of property and the same class of polls, as
State taxes; fourth, Provision that city and town taxes
should be assessed upon the same classes of property and the

ame class of polls as State taxes, with provision for a yearly
valuation of property. 1 This
when the last three of the al
into the Revised Statutes, anc
General Laws ever since.

practice continued to 1886,
ave classes were incorporated
have remained a part of the

The bill now in question wc
the above divisions ; it is a bi

aid come within the second of
providing that a certain class

)r certain classes of property shall be subject to taxation
and exemption, otherwise than as such class or classes have
heretofore been taxed and exempted. The question whether
such a bill is a money bill and must originate in the House
af Representatives, has, the Chair believes, been raised on
several occasions, in cases parallel to the present, and on
ather occasions referred to, in both branches of the Le
lature.

In 1866 a bill was reported in the Senate (Senate Doc
251), “relating to the assessment of taxes upon shares in

foreign corporations,” similar in pr
jects of taxation to the present. A question of order \\

raised that it was a money bill, upon which the president o
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the senate declined to rule, on the ground that it was beyond
his province to decide a question of constitutional law. 1 In
this he was clearly in error, since the attempted ex of

unconstitutional functions by a legislative assembly involve
,er. 2 The subject was referred to a special

committee, who reported that the bill was a money bill, and
could only originate in the House of Representatives on the
ground that it affected the raising of revenue. The Senate,
by “very close and varying votes,” amended the report by
substituting therefor the statement that it was “not a bill for
the raising of revenue,” and finally rejected the report as
amended, and passed the bill. The question was discussed
apparently with much zeal, from time to time, for a con-
siderable period, and the Senate was divided very nearly
evenly upon it. When the bill reached the House, it was
ruled out by Mr. Speaker Stone, who termed it, “ a bill to
provide for the assessment of a tax to raise money to put in
the public treasury,” and said, that, whatever else the Con-
stitution might include, thi
plain intent and meaning. 3

came, in his opinion, within its

President Pitman, in his
1860,4 which did so much b
decision of the question as t(
inclined to the opinion that
and my immediate predeeet

very able opinion delivered in
clear the way for the ultimate

tax and appropriation bills, was
this was the correct doctrine;

sor in this chair, Mr. President
Cogswell, for whose views upon such a subject I entertain
the highest respect, said in his opinion in 1878,5 “most surely
this was the correct conclusion.” The direct point was not,
however, involved in the questions which either President
Pitman or President Cogswell then had before him. But the
point was involved in several other cases which arose in 1878,
and was ruled upon by President Cogswell. A bill intro-
duced in the Senate, exempting from taxation deposits in

te Journal, 1866, p. 04'
President Pond was supported in this position by thereport of the special

to which the subject was referred (Senate Doc., 1866, No. 292); bu
been abundantly shown. See President Upli

action, 1857, Hale’s Debates, 1857, 163; Opinion of Speaker Stone, 1806, House
Journal, 437; Speaker Jewell, 1868, House Journal, 386; President Pitman
1869, Senate Doc., 275, Senate Journal, 340; Speaker Sanford, 1873, House

•nal, 283; President Cogswell, 1878, Senate Journal, 280,
House Journal, 1866, p. 438.

n, 1869, Senate Doc., 275, p. 14; Senate Journal, 1
pinion, 1878, Senate Doc., 235, p. 8; Senate Journal, 1878, 28;
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avings banks to the amount of real estate owned by them
being under consideration, tire point of order was raised and
sustained that the bill could not originate in the Senate, and
the bill was recommitted to the committee who afterwards
reported in the House. 1 The same action was taken, for the
same reason, with bills exempting from taxation deposits in
savings banks invested in United States securities,2 and ex-
empting dwelling houses from taxation to a certain amount
These bills were the same in principle, the Chair believes, as
the present, so far as the point under consideration is con-
cerned.

In 1872 the same question as the Chair conceives twice
arose, and was ruled upon in the House of Representatives
by Mr. Speaker Sanford, upon bills identical in character in
this respect with the present. One was a bill to provide for
the collection of taxes upon bank shares,4 and the other a bill
in relation to taxes upon insurance companies. s Neither bill
mposed a tax in terms, but both undertook to specify certain

property which should be subject to taxation, and to render
it taxable. Both bills were ruled out by the Speaker, who
treated them as bills imposing a tax

lu 1873 the same question was raised in the Senate,
upon a bill to abolish the taxation of incomes. Mr. Presi-
lent Boring ruled that the point was not well taken ; and, on
appeal, the decision of the Chair was sustained.6 No statement
af the reasons for this decision appear; and, although it

subsequently alluded to by him, his grounds are not given,
understood literally when he says that litunless he i

ruled that bills, “whether of grant or supply, of revenue or
expenditure,” should originate in either branch,7 which is
incredible, and would deny all force to the constitutional
provision. He certainly intimates no distinction between
bills which tax and those which subject to taxation. The
bill passed the Senate and went to the House of Represent-
atives, where it was ruled out by Mr. Speaker Sanford,8 who
treated it as a tax or revenue bill. Although the point of
difference between a bill in terms imposing a tax, and a bill

House Journal, 1872, p. 48i
Ibid., 1872, p. 494.

Jc
Nbill, h

House Jc rua.l, 187.
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c

specifying the subjects of taxation, was not discussed in the
opinion of Speaker Sanford, yet in this case, as well as in the
decisions which he made in 1872, it was assumed by him that
the bill, which was clearly of the latter character, was as
much a money bill as if it provided in terms that the tax, th
character of which it fixed, should be laid.

The balance of authority in these instances is very clearly

in favor of the position that such bills come within the desig
nation of money bills. The bills in each of the instance!
were bills designating that certain property should be subject
to or exempt from taxation, and not bills imposing a tax in
terms.

But it must be admitted that certain bills of this descrip-
tion have originated in the Senate, passed through both
branches, and become laws, without objection. The Act of
1872, chap. 327, empowering towns to exempt from taxation
property used in the manufacture of beet-sugar; the Act of
1878, chap. 131, exempting from taxation plantations of tim-
ber-trees, and the Act of 1879, chap. 223, providing for the
assessment of a poll-tax upon women, all acts of this char-
acter, — originated in the Senate and passed unchallenged
through the House, one of them, it will be observed, in the
same year in which two others of a like character were ruled
out in the House, and one in the same year in which
three others of like character were ruled out or withdrawn
in the Senate. No objection was raised to the origin of
these Acts, however; and it cannot be properly claimed that
their silent passage, during a period when other similar Acts
were rejected, shows a practical exposition in favor of their
introduction in this manner. The circumstances are totally
unlike those which lead to that conclusion.1 It is worthy of
note that the Acts of 1864 and 1865, which wholly changed
the mode of taxing corporate property in this Common-
wealth, in a manner so radical as to challenge the sharpest
criticism, originated in the House of Representatives.

Phe weight of authority then appears to the Chair to be
that bills of this character are money bills within the mean-
ing of the Constitution as clearly as if in terras they levied
the tax for which they provide. In point of reason, the
conclusion would seem to be the same. To distinguish be-

opinion of. Justices, 1878, 12G Mass., 594.
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tween a bill which lays a tax and a bill which determines
upon what property taxes shall be laid, and to say that one
is a money bill and the other is not, is not giving to the
provision in the Constitution that force which the reasonable
significance of its words imply. To say that a bill which
subjects to taxation is not a bill which taxes, is too close a
refinement. The opposite conclusion is the broader and
sounder. In the opinion given by the justices of the Su-
preme Judicial Court to the two houses of the Legislature
in 1878,1 it is held that the exclusive privilege of the House
of Representatives to originate money bills is limited to bills
that transfer money or property from the people to the State,
as distinguished from bills which appropriate money from the
treasury of the State to particular public uses or to individu-
als. The transfer from the people to the State here spoken
of cannot mean the ultimate act of transfer, but must include
bills which provide for such transfer, or cause it to be made;
which, in other words, are the means of such transfer.

Whether, therefore, regard be had to the earlier or the
later exposition of this article in the Constitution by the
Supreme Judicial Court, the weight of authority in the de-
cisions in the two branches themselves, or the better reason-
ing, the Chair can come only to the conclusion that a bill
determining, as this bill does, subjects of taxation, and thus
subjecting them to taxation whenever a tax shall be laid, is
a bill that transfers money from the people to the treasury,
and therefore a money bill within the meaning of the Con-
stitution.

Mr. Bennett of Suffolk spoke as follows
Mr. President, I do not at this time propose to discuss the

soundness of the views of the Chair in the decision just made,
neither do I intend to detain the Senate by any comment
upon it; but it does not seem to me improper at this time
before offering the motion which I desire to make, to state
briefly some of the reasons which led the Committee to a dif
fereut conclusion. The Chair has fairly examined this que
tion, and has been able to give the question m
attention and deeper research than the Committee could j

iibly do. The complaint to the Committee was, that t
1 120 M
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incidental result of the laws now upon the statute books was
a great wrong to, a large class of the citizens of this Common-
wealth. Double taxation is the indirect result of, or an inci-
dent (as it is called) to, our present system, for direct double
taxation would be pronounced unconstitutional. The Com-
mittee believed that the bill reported by them created no new
subject of taxation. No tax was levied; no money was taken
from the pockets of the people by its operation. In this par-
ticular it differed from all the bills heretofore passed upon.
It only sought to classify the property now already the sub-
ject of taxation ; and it did not, by its direct operation, impose
any new burden upon the people; and if it relieved them, it
would be incidental to the classification, and thus remedy the
incidental wrong resulting from the present laws. The Com-
mittee considered that such a bill might originate in this

O o
branch. It was a mereregulation. Many States in the Union
have constitutional provisions similar to our own, and in none
of them could we find that a bill of this kind had ever been
ruled out upon this ground; but we do find bills relating to
taxation originating in the upper branch of some of them. In
our own State, as the Chair has stated, these bills have passed
without challenge; and when we considered the opinionsof the
Supreme Court in the matter of State apportionment, and of
the Court (reported in the 126 Massachusetts Reports), that a
bill appropriating money from the treasury, notwithstanding
the fact that the indirect effect of it was to lay a tax upon
the people, could originate here; when we found that the
decisions in cases much stronger in that direction than this
bill were nearly evenly balanced, —we came to the conclusion
that bills of this character could originate in the Senate.
The bills referred to by the Chair concerning the tax on
bank-shares, insurance companies, etc., were bills creating new
subjects of taxation, and, we believed, not parallel to the bill
under consideration. Therefore the Committee, believing, as
it did, that we were not originating any new tax, but regu-
lating the method only, reported this bill in the Senate. I
move that the opinion of the President be printed, and that
the order, petition, and so much of the Governor’s message as
relates to this subject, be returned by the clerk to the Com-
mittee.

The motion was adopted.






