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To the House o f Representatives o f Massachusetts, now in session:

I have the honor to reply »to your order adopted on the 
11th inst., and which was received by me on the 15th, 
requiring me to transmit to your honorable \body my 
opinion, with reasons therefor, “  as to whether, under the 
existing statutes, cities and towns have authority, first, to 
construct and maintain within their own limits and for their 
own use systems o f lighting by gas or electricity; and sec
ond, whether in connection with such systems they may sell 
gas or electricity for private use in such towns or cities.”

And in pursuance with the order I respectfully comply 
with your request, and herewith give you my opinion upon 
the questions o f law submitted to me, with my reasons 
therefor.

A  town, as known to our laws, is a municipal corporation 
having jurisdiction to ‘ act only within a defined locality, 
established for public purposes, and to administer local 
affairs o f public concern, and so peculiar to the locality as 
not to be common to the State or people at large, and the 
general government o f which is administered in town meet- 
ings by its qualified citizens in person, with powers gener
ally inferior and subordinate to the power o f the Legislature, 
by which its powers may be curtailed and even extinguished
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by division and annexation to other towns. The primary or 
fundamental powers and duties o f the towns o f Massachusetts 
are limited to objects o f government which directly aifect 
the reasonable necessities and prudential affairs of the gen
eral welfare o f its inhabitants, resting upon the fundamental 
basis o f right and justice, which powers, in the absence o f a 
constitutional provision, cannot be diverted from their natural 
political and public application to such general welfare; but 
new obligations and duties not before exercised may be 
imposed upon towns at the pleasure o f the Legislature 
which are not o f a private or commercial nature, or incon
sistent with such general and primary powei’s, or which are 
incidental thereto, even against their consent.

Towns do not exist under any express provision o f the 
constitution o f the State. Their powers and duties became 
fixed and established upon a foundation and identity of 
government long before our present form o f State govern
ment was adopted ; which they obtained by long usage and 
prescription and by express provisions o f law all combined, 
and which gave them an existence as if by an unwritten 
constitution subordinate to the legislative power o f the 
State and under its control when exercised in such a man
ner as not to interfere with such fundamental or primary 
powers.

Towns upon general principal as municipal corporations, 
have no power to levy taxes and assess money upon the 
inhabitants for general or indefinite purposes, but only so 
far as the same may be necessary to enable them to exercise 
the powers, enjoy the privileges and perform the duties 
established as before intimated.

The statute o f 1785 chapter 75 entitled “ An act for regu
lating towns setting forth their power and for the choice of 
town officers and for repealing all laws heretofore made for 
that purpose,” is the re-enactment o f an earlier law. By 
section 7 thereof, general authority is given towns to raise 
money, etc., and it provides that they may “ grant and vote 
such sum or sums o f money as they shall judge necessary 
for the settlement, maintenance and support o f the ministry, 
schools, the poor and other necessary charges arising within 
the same town**’ and makes provision concerning the pru
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dential affairs o f the town conducive to the peace, welfare 
and good order thereof; and by section 11 o f the same act, 
all laws theretofore made for the purposes mentioned in the 
act were expressly repealed and annulled..

The enumeration in the statute o f objects for which towns 
might raise money are there cited as instances o f the author
ity to raise money for objects, the cost and expenses o f which 
could be legally paid by the town, including those which 
fairly came within the terms “  other necessary charges.”

In the Revised Statutes enacted in 1836, and in the Gen
eral Statutes enacted in 1860, and the Public Statutes enacted 
in 1882, the enumeration o f the objects contained in the act 
of 1785 for which money might be raised and expended by 
towns, is substantially repeated, and also there is an enu
meration o f other objects o f similar nature o f those enu
merated in the statute o f 1785. There is also given by 
section 37 o f chapter 27 o f the Public Statutes authority to 
towns to authorize a village or district to be accurately 
defined within its limits and containing not less than one 
thousand inhabitants, to organize for the purpose o f erecting 
and maintaining street lamps, etc., and by section 44 o f the 
same chapter towns may construct lines o f electric telegraph 
for its own use along its public ways, and may construct 
lines for the same use and in the same manner for the trans
mission o f electricity for the purpose o f lighting, all of 
which objects are o f the same class which pertain to the 
public welfare and prudential affairs o f the towns, and are 
incidental to the primary and fundamental powers thereof 
under the present existing state o f things. And I can find 
no law or statute by which towns have been authorized to 
enter into business o f  a commercial or private nature such 
as requires an investment o f capital and the employment or 
particular application of, skilled labor or scientific knowl
edge therein. And I am o f the opinion, for the reasons 
above stated, that, under the existing statutes, towns have 
no authority to construct and maintain, within their own 
limits and for their own use, systems o f lighting by gas or 
electricity; nor can they, in connection with such systems, 
sell gas or electricity for private use in such towns.

A  city is a municipal government established by the
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Legislature under the power vested in it by authority of 
the second article o f the amendments to the constitution 
o f the Commonwealth adopted April 9, 1821, and which 
provides that, —

*

The General Court shall have full power and authority to erect 
and constitute municipal or city governments in any corporate 
town or towns in this Commonwealth, and to grant to the inhabi
tants thereof such powers, privileges and immunities not repugnant 
to the constitution as the General Court shall deem necessary or 
expedient for the regulation and government thereof, and to 
prescribe the manner of calling and holding public meetings of 
the inhabitants in wards or otherwise for the election of officers 
under the constitution and the manner of returning the votes given 
at such meetings ; provided, that no such government shall be 
erected or constituted in any town not containing twelve thousand 
inhabitants, norunless it be with the consent and on the application 
of a majority of the inhabitants of such town present and voting 
thereon, pursuant to a vote at a meeting duly warned and holden 
for that purpose ; and provided, also, that all by-laws made by 
such municipal or city government shall be subject at all times to 
be annulled by the General Court.

This constitutional provision does not authorize the 
granting o f charters ; it only authorizes the Legislature to 
establish municipal or city governments in town or towns 
containing at least twelve thousand inhabitants, under a 
government more convenient in form and better adapted to 
a large number o f people than the form of a town govern
ment ; that is, an organization that will allow the inhabitants 
to meet in sections or precincts, for the purposes of election 
and choosing representatives, who can meet to deliberate 
instead o f the whole body meeting in town meetings in 
person ; not giving and not intending to give powers or 
privileges to the inhabitants o f a city as citizens o f the 
Commonwealth, greater than those enjoyed by inhabitants 
o f towns, they both being municipal, local governments, 
only differing in the form of the administration of their 
affairs. In accordance with this construction the Legisla
ture has provided in chapter 28, section 2, o f the Public 
Statutes that, —

Chapter twenty-seven (which treats of the powers and duties 
of towns) and all other laws relating to towns, shall apply to
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cities so far as they are not inconsistent with the general or 
special provisions relating thereto ; and cities shall be subject 
to the liabilities, and city councils shall have the powers, of 
towns.

And in chapter 3, section 3, clause || twenty-third” o f the 
Public Statutes, it is provided that the word “  town ” may 
be construed to include cities.

It therefore seems that cities and towns are subject in 
principle to the same laws, excepting the forms aforesaid, 
and I am of the opinion, for the reasons hereinbefore stated, 
that under the existing statutes, cities, as well as towns, 
have no authority to construct and maintain within their 
own limits and for their own use systems o f lighting by gas 
or electricity, nor can they in connection with such systems 
sell gas or electricity for private use within their own limits. 
All o f which is very respectfully submitted.

A . J. W ATERM AN ,
Attorney- General.




