
HOUSE No. 832.

[On motion of Hr. Parker of Boston, ordered printed. Referred to
the committee on the Judiciary with instructions to report, with recom-
mendations, for the action of the House.]

Boston, March 23, 1893.

To the Honorable House of Representatives of the Commonwealth of
Massachusetts.

Gentlemen:I wish to petition your honorable body for the
impeachment of James R. Dunbar, a justice of the superior court
of the Commonwealth, for what I conceive to be an act of
malfeasance in office.

The case is simply this : During the first and second weeks of
January last there was a trial before said judge, without a jury,
of an action of deceit in the sale of a monthly paper to the plain-
tiff ; and among the false representations made to the plaintiff by
the defendants was the one that, for sis months previous to said
sale, the gross receipts from advertisers were considerably over
$2OO per month. The plaintiff testified that a book purporting to
contain accounts representing the above-named receipts was shown
to him by the defendants ; and that, according to it, said receipts
for sis months previous averaged $242.50 per month, lie also
testified that previous to the trial he made a careful examination
of said book, and found that the advertisements for that month
were charged therein over $lOO more than they were worth
according to the regular advertising rates published' in the paper
itself, and that he relied on said book, and was deceived by it.
This assertion was not contradicted by either of the defendants,
nor by their counsel, nor was the plaintiff cross-examined thereon.
If this testimony had been false, that fact could, and probably
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would, have been shown by an examination of the book and paper
in court; and the fact that this was not done proves that it could
not be done. Said hook and paper were submitted to the judge
for his examination ; but whether or not he availed himself of that
opportunity, of course 1 do not know. If he did, he must have
found the plaintiff’s testimony to be correct; if he did not, he
failed to do his duty. The credibility of this statement, there-
fore, did not depend upon the veracity of the plaintiff, as it was
susceptible of actual verification, which the defendants did not see
fit to make. Now, my point is that their failure to contradict the
plaintiff’s testimony upon this matter is an admission of its truth.
In support of this contention, 1 cite the following from Slarkie’s
“ Law of Evidence,” Vol. 2, page 28 :

“In general an admission may be presumed, not only from the
declaration of a party, but even from his acquiescence or silence.
As, for instance, where the existence of the debt, or of the par-
ticular right, has been asserted in his presence, and he has not
contradicted it.”

Also, the following remarks of the Hon. Geo. G. Vest, United
States Senator from Missouri, and member of the committee on
the Judiciary in the.Senate of the United States, on the twenty-
sixth day of July, 1892 :

“ One of the rules of evidence is, that when a statement is made
and left uncontradicted it is presumption of its truth. That is
elementary law.” (Congressional Record, First Session, Fifty-
Second Congress, Part 7, page 6776.)

Also, the following decision of the supreme court of Pennsyl-
vania ;

“The silence of one party, when the other asserts a fact, is
evidence of the truth of the assertion to go to the jury.”
(McCleukau v. McMillan, 6 Pa. St. 366. See also Block v.
Hicks, 27 Ga. 522, and Bailey v. Woods, 17 N. H. 365.)

Other authorities might he quoted ; but these are sufficient to
establish that point. It follows, therefore, that, according to the
law of evidence, the onus probandi was sustained by the plaintiff;
and the Court was legally bound to find accordingly; for iu an
action of deceit, where there are several alleged false representa-
tions, if the making of any one of them is proven, the burden is
sustained ; and that is exactly what occurred in this case. As to
the making of the other false representations, there was a conflict
of testimony between the parties to the action ; but it is unneces-
sary to state what they were or to consider them in this petition.

On the last day of the trial, at the close of the argument for
the plaintiff, his Honor remarked that he had some doubt as to
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whether or not the plaintiff was entitled to interest on the entire
amount of his losses, although he might be entitled to interest on
the money paid for the business ; to which the plaintiff’s counsel
replied that he would endeavor to satisfy his Honor’s mind on that
point by sending him such authorities as he might be able to find ;

to which the Court assented. On the following day said counsel
referred his Honor to two cases, one being the case of Smith v.
Holies, 132 U. S. 125, and the other being the case of Jones v.
Wolcott, 2 Allen, 247. Both of these authorities decide that in
an action of deceit, if the plaintiff establishes his case, he is
entitled t 6 interest on the entire amount of his losses up to the
day of the verdict. As these authorities seemed to be conclusive
on that point, and as none of the items in the plaintiff’s bill of
damages were disputed by the defendants, the plaintiff expected a
judgmentfor the full amount of his claim, -with the interest thereon
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ur a new trial was made by the
that the finding was against the

evidence, and against the law ;

without giving said counsel an
On the seventeenth day of Feb-

from the date of the writ. Two
for the defendants. A motion f
plaintiff’s counsel, on the grounds
evidence, and the weight of the
which motion his Honor denied
opportunity to be heard upon it.
ruary the plaintiff wrote to the judge, requesting him to state the
grounds of his finding; to which he replied on the next day that
“The plaintiff failed to establish his case upon the facts.” On
the 7th of March the plaintiff addressed his Honor another letter,
calling his particular attention to his uncontradicted testimony in
regard to the falsity of the book, as he had done in his previous
letter, and also citing the authorities mentioned on the second and

this petition. On the 9th inst. said letter was
returned to the plaintiff by his Honor, according to request, but
without any reply from him. Thus it appears that his attention
was twice called to the plaintiff’s testimony concerning the falsity
of the book ; and even he did not contradict it, which was an
admission on his part that it was true ; nor did he controvert the
plaintiff’s view in regard to the law of evidence applicable to the
case; and I must therefore conclude that his own view of the law
coincided with that of the plaintiff. Thus his Honor virtually
admits that his finding is contrary to both the law and the facts.

The case was first tried by Judge Thompson, the trial ending on
the twenty-fourth day of October, 1891 ; and on the seventeenth
day of September, 1892, he ordered a new trial, having failed to
render a decision. During the last trial he informed the plaintiff’s
counsel that his mind was perfectly clear upon the question of
deceit, and that he considered only the question of damages. I
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enclose an opinion of one of the ablest members of the Suffolk
bar, based upon the evidence taken at that trial, which fully
sustains the plaintiff’s right to recover. The case has been stated
to at least ten able and experienced lawyers, who all take the same
view. The fact that at the close of the arguments, the clerk of
the court, the stenographer, the court officers and the spectators
all voluntarily expressed the opinion that the plaintiff had estab-
lished his case, leads me to believe that his Honor was of the same
opinion also, notwithstanding his subsequent statement to the con-
trary. His remark about interest, above alluded to, was an
indication that such was his opinion ; for at the very time that
that remark was made he must have known whether or not the
plaintiff was entitled to recover any sum whatever ; and, if he was
not so entitled, why was it necessary to consider the question of
interest at all? This was a revelation to both parties that his
Honor’s mind was favorable to the plaintiff’s claim ; and what
could have occurred in forty-eight hours to change it? Of course
it is impossible for me to describe his mental processes during that
period of time ; but I am convinced that this wonderful mental
revolution was not produced by an examination of the evidence in
the case, or of the law applicable to it. What, then, could have
produced it?

I have thus stated the facts in the case ; and I now proceed to
consider the question whether or not his Honor is guilty of mal-
feasance in office. According to Bouvier’s Law Dictionary, “ Mal-
feasance is the unjust performance of some act which the party had
no right, or which he had contracted not, to do.” A judge is not
above the law, and has no right to violate it; and whenever the
law is made plain to him, as it was in this case, he is just as much
bound to obey it as is the humblest citizen ; and if he violates the
law, he is guilty of malfeasance in office ; and that is exactly what
was done in this case. In support of this view, I will state the
fact that early in the history of this government John Pickering,
United States district judge for the district of New Hampshire,
was tried and convicted upon all the four articles exhibited against
him, the first three of which charged him with making decisions
contrary to law. (Annals of Congress, First Session, Eighth
Congress, pages 315 to 367.) If I am not greatly mistaken, he
was the first judge who was ever impeached in the United States;
and the rule laid down in that ease remains in force at the present
time. If, therefore, the decision of which I complain was “con-
trary to law,” —as I have shown it to be, —it comes within the
rule above mentioned ; and therefore the judge teas guilty of mal-
feasance in office. Allow me to refer you to the brief of the Hon.
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Wm Lawrence of Ohio, in the impeachment trial of President
Johnson (Supplement to the Congressional Globe, Second Session
of the Fortieth Congress, pages 41 to 51) which throws a flood of

licrht in the subject of impeachment. According to said brief, in
order to justify impeachment proceedings, it is not necessary to

show that a public officer has intentionally violated the law ; but if
he has done so ignorantly, thereby rendering himself unfit for his
office, he may be removed by impeachment, if there is no other
mode of removal provided by law. The language of Judge
Lawrence is as follows; -‘The power of impeachment may
reach officers who, from incapacity or other cause, are absolutely
unfit for the performance of their duties, when no other remedy
exists, and where public interests imperatively demand it.” Con-
sequently, his Honor cannot relieve himself from his responsibility
for making an erroneous decision by pleading ignorance of the
law, as that is no defence in an impeachment trial; so that,
whether he acted knowingly or ignorantly, the result is the same
if his decision is wrong, for in either case he is unfit for the bench,
and should be removed from it immediately.

In conclusion, I will say that I consider this the most extraor-
dinary and the most unjust decision that was ever rendered in a
court of justice ; for, according to it, any man who desires to sell a
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Honor knew perfectly well that the plaintiff had been grossly
swindled, and he had the power to right the wrong ; but he delib-
erately refused to do so. On the contrary, for reasons best known
to himself, he preferred to shield the defendants from the legiti-
mate consequences of their acts, notwithstanding the fact that,
according to their own testimony, they, for three years previous,
had been conducting a swindling business. By this decision con-
fessedly dishonest men were allowed to keep their ill-gotten gains,
and an honest man was deprived of the money which justly belonged
to him. If such decisions as this are to become common, and are
allowed to stand, the administration of justice will become a farce
and a sham, and the sooner our courts are abolished the better it
will be for all concerned.

I am aware that my own personal grievances are of no important
to the public ; but it is of the highest importance to all that justic
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be properly administered in our judicial tribunals. This petition
is presented with no spirit of malice toward any one, but simply
to call attention to the difficulty of obtaining justice in this Com-
monwealth. In making this expos6, I think I am rendering a
great service to the public ; and this is the only motive which actu-
ates me in so doing.

In justification of this petition, allow me to refer to the follow-
ing authorities :

“ It is the duty of all who witness any misconduct on the part
of a magistrate, or any other public officer, to bring such miscon-
duct to the notice of those whose duty it is to inquire into and
punish it; and therefore all petitions and memorials complaining
of such misconduct, if prepared bona fide and forwarded to the
proper authorities, are privileged ; and it is not necessary that
the informant or memorialist should be in any way personally
aggrieved or injured, for all persons have an interest in the pure
administration of justice, and the efficiency of our public offices
in all departments of the State.” (Odgers on Libel and Slander,
page 170.)

“ Communications to a governor or other appointing power are
privileged, if they do not contain malicious defamatory fabrica-
tions, or if they have such probable cause as may operate to show
absence of malice.” (Wharton’s Criminal Law, section 1636,and
cases there cited.)

“ Proceedings upon a petition to the governor for the removal
of a sheriff from office are quasi judicial; and statements made
in such petition, if pertinent, are absolutely privileged; and
no action for libel founded upon them can be maintained.”
(Larkin v. Noonan, 19 Wis. 93.)
“ The right to seek redress is not limited to seeking it in a court

of justice. Every one who is aggrieved, or who has reasonable
and probable cause to believe himself aggrieved, may in good
faith seek redress from any body, officer or individual having
jurisdiction, power or authority to redress the wrong, or supposed
wrong. Whatever is spoken or written in such a pursuit for
redress is privileged.” (Townshend on Slander and Libel, sec-
tion 237.)
“ A communication made bona fide upon any subject-matter in

which the party communicating has an interest, or in reference to
which he has a duty, is privileged, if made to a person having a

corresponding interest or duty, although it contain criminatory
matter, which without this privilege would be slanderous and
actionable.” (Same work, section 209.)

“ A man may apply by complaint to the Legislature to remove
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an unworthy officer; and if the complaint is true, and made with
the lionest intention of giving useful information, and not mali-
ciously, or with intent to defame, the complaint will not be a libel.”
(Commonwealth v. Clap, 4 Mass. 169.)

Trusting that this matter will receive the serious attention of
your honorable body, I remain

Your humble petitioner,

JAMES W. STILLMAN.

P. S. The amount involved in this action was about $2,300,
including principal and interest. J. W. S.J. W. S.

The following is a copy of the opinion referred to in this peti-
tion. The name of the writer thereof is withheld, according to hisicif is withheld, according to his
request

Mr. J. W. Stillman.
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his own examination. Further, the facts related to matters of which
his personal examination would not be good and sufficient. He was not
“ expert " in these things , and he relied and had the right to rely on the
experlness and the truth of the defendants, and he did so rely, and wholly.

It seems clear to me that it is shown that 1215.88could not have been
obtained from the advertising space used for paying advertisements;
and, in answer to your second question, 1 have to say that, if the book
was made up to deceive the party purchasing the paper and business,
and was used to be relied on by you, and you made the purchase on the
faith of the false representations contained and made in that book, and
you would not have made that purchase had those false representations
not been made to you, then, very surely, I think, you have established
the principal fact in your case; and the question of damages alone
remains to be considered.

Boston, Aug. 14, 1891.


