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To the Honorable the Senate and the House of Bepresentatives of the
Commonwealth of Massachusetts.

We received on the 22d instant your order, adopted in
concurrence, a copy of which is annexed, and we respect-
fully submit the following opinion :

First. Article XXI. and Article XXII. of the Amend-
ments to the Constitution both provide as follows :

“In the census aforesaid, a special enumeration shall
be made of the legal voters; and in each city said enu-
meration shall specify the number of such legal voters
aforesaid residing in each ward of such city. The enu-
meration aforesaid shall determine the apportionment of
representatives [or senators] for the periods between the
taking of the census.” There must, therefore, be an
enumeration of the legal voters residing in every ward of
a city which is to constitute in the next apportionment the
whole or a part of any representative or senatorial district.
Such wards must be wards in existence on the first day
of May of the year in which the census is taken, and this
is the only requirement of these Articles concerning the
wards in which a census of the legal voters is to [>e taken.
The Legislature, if it sees fit, can also provide for the
enumeration of the legal voters residing in any other
defined districts or parts of a city, but these Articles of the
Constitution do not require this to be done. Under St.
1888, ch. 437, the new wards, if any, which may be
created in pursuance of the first section, are undoubtedly
the wards intended to be used in making the next appor-
tionment of senators and representatives.

CommontDcaHl) of iHasscul|iißctls.



2 [Apr.OPINION OF THE JUSTICES.

Second. Until the new apportionment is made, the old
apportionment must be followed in the election of senators
and representatives. These Articles of the Constitution
require the apportionment to be made by the Legislature
at its first session after the return of the enumeration. In
the year 1895 a census must be taken on the first day of
May, which is to be returned into the office of the Secre-
tary of the Commonwealth on or before the last day ofJune.
It there is a session of the Legislature begun and held in
the year 1895 after the return of this enumeration, it is
its duty to make the apportionment, and the apportion-
ment may possibly be completed before the annual elec-
tion in November of that year. If this happens, then this
election must be held under the new apportionment. If
there is no such session, then the Legislature at its session
to be begun on the first Wednesday of January, 1896,
must make the apportionment. The Legislature is to
divide the Commonwealth “ into forty districts of adja-
cent territory,” each of which shall elect one senator; and
“no town or ward of a city r shall be divided therefor.”
The Legislature is also to apportion to the several coun-
ties of the Commonwealth the representatives to which
each county is entitled. The mayor and aldermen of
the city of Boston and the county commissioners of other
counties than Suffolk, unless special commissioners are
elected for the purpose, “shall, on the first Tuesday of
August next after each assignment of representatives to
each county, assemble at a shire town of their respective
counties, and proceed ” to divide each county into repre-
sentative districts of contiguous territory, “ and such
districts shall be so formed that no town or ward of a city
shall be divided therefor, nor shall any district be made
which shall be entitled to elect more than three represent-
atives.” A description of those districts “shall be re-
turned by the board to the Secretary of the Common-
wealth, the county treasurer of each county, and to the
clerk of every town in each district, to be filed and kept
in their respective offices.”

Unless, then, the new apportionment is complete before
the annual election of the year 1895 is held, it must neces-
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sarily be held under the old apportionment. We do not
feel called upon to consider whether it may not be pos-
sible that an apportionment may be considered as complete
for the purpose of electing senators, and yet remain in-
complete for the purpose of electing representatives, be-
cause the condition of things which might occasion such
an inquiry is not likely to arise. The clause that “The
inumeration aforesaid shall determine the apportionment

of representatives [or senators] for the periods between
the taking of the census,” must mean that the apportion-
ment is to b» made upon the enumeration, and that the
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be divided into wards. The number of legal voters in a
city may be such as to make it necessary that it be divided
into wards in order properly to constitute the represent-
ative or senatorial districts, or the number may be suffi-
cient to constitute only a single representative district or
a part of one. The town of Brookline, for example, had
in the year 1890 sufficient population to become a city.
It at present constitutes one representative district,
entitled to one representative, and it is a part of a sen-
atorial district. If it should be made a city, and retain
the same population as it had in the year 1890, there is
nothing in Articles XXI. and XXII. which requires that
it should be divided into wards.

WALBRIDGE A. FIELD.
CHARLES ALLEN.
OLIVER*WENDELL HOLMES, Jr.
MARCUS P. KNOWETON.
JAMES M. MORTON
JOHN LATHROP.
JAMES M. BARKER.
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House of Representatives April 5, 1

Whereas, By resolves dated May 21, 188(1, the Legis-
lature obtained the opinion of the Justices of the Supreme
Judicial Court of the Commonwealth upon the proper
construction of the Constitution, especially in regard to
the meaning and effect of the words “ward of a city;’'
and

Whereas, Such opinion reversed the action of the Com-
monwealth as taken in 1865 and in 1875, and compelled
the decennial apportionment in 1885 of senators and rep-
resentatives to be made according to the lines of the
wards in cities as they existed on May 1, 1885, instead of
the lines of new wards made after the taking of the decen-
nial State census; and

Whereas, The Legislature by suitable enactments, and
more especially by chapter 437 of the Acts of 1888, has
undertaken to provide that the various cities of the Com-
monwealth may, between February 10 and May 1 in the
year 1895, make a new division of their respective terri-
tories into wards, but, of course, not by any reference
to the decennial State census which will be taken on the
first day of May, 1895 ; and

Whereas, On the first day of May, 1895, there will be
in every city the wards which have been in existence since
1885, which wards will be recognized at the State election
in November, 1895, and at any special State election until
November, 1896 ; and
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Whereas, The above-cited opinion of the Supreme Ju-
dicial Court has set forth that, under the laws in force in
1886 (and which have since been repealed), there was
“ one system of wards for the purpose of electing council-
lors, senators and representatives, and a different system
of wards for all other purposes;” but the said court has
not decided whether there can be, at the same time, two
distinct systems of wards for the purpose of electing

juncillors, senators and representative;
Therefore , It is ordered by the General Court, in each

branch thereof, that the opinion of the Justices of the Su-
preme Judicial Court be required upon the foliowing-
important questions of law :

First. In case any city, in accordance with the terms
ofany statute upon the subject, shall have undertaken to
make a new division of its territory into wards, —in the
State decennial census of 1895, to be taken and returned
into the office of the Secretary of the Commonwealth,
shall the enumeration of legal voters residing in each ward
of such city be made according to such new division, or
according to the ward lines which have been the indivis-
ible parts of councillor, senatorial and representative dis-
tricts since 1885, and which will continue until the State
elections in November, 1896?

Second. Under the terms of the Constitution, the cen-
sus is to be taken in 1895, and a new apportionment of
senators and representatives is to be made by the General
Court at its first session thereafter, viz., in 1896. But
by Articles XXL and XXII. of the Amendments to the
Constitution, the enumeration aforesaid shall determine
the apportionment of representatives and senators “ tor
the periods between the taking of the census.” What
provision is made for the apportionment and election of
members in the year following the census and before the
new apportionment

'Third. Does the requirement that the decennial enu-
meration of legal voters shall specify the number residing
in each ward in a city establish a constitutional provision
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that cities must always contain wards? If so, is there
any definition establishing what constitutes a ward?

House of Representatives, April 5, 1893
Adopted. Sent up for concurrence.

EDWARD A. McLAUGHLIN, Clerk.

Senate, April 10, 1893
Adopted, in concurrence.

HENRY I). COOLIDGE, Clerk

A. true copy. Attest
EDWARD A McLAUGHLIN

'lerk House of Representati
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