
HOUSE No. 787.

[Bill accompanying the petition of John Rooney and another.
Harbors and Public Lands.]

AN ACT
To incorporate the New England Canal Company.

Be it enacted by the Senate and House of Representatives
and by the authority of thein General Court assembled

same, as follows

1 Section 1. John Rooney, J. G. White, Walter F.
2 Parker, D. R. Kelley, their associates and successors,
3 are made a corporation by the name of the New England
4 Canal Company, and as such shall have perpetual succes-
-5 sion, and by that name may sue and be sued, plead and
6 be impleaded in law and equity, and purchase, receive,
7 hold, and convey real and personal estate, and the same
8 retain to themselves, their successors and assigns, so far
9 as it shall be necessary for their accommodation and

10 convenience in the transaction of their business; with
11 all the privileges and subject to all the duties, restric-
-12 tions, and liabilities set forth in all general laws which
13 now are or may hereinafter be in force relating to rail-
-14 way corporations so far as they are applicable except as
15 hereinafter provided.

(HommomDcnltl) of iitassadjuoctts.

In the Year One Thousand Eight Hundred and Ninety-Eight.
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Section 2. The capital stock of said corporation
hall he seven and a half million dollars, divided into

liars each; and said corpora-
eting called for that purpose)
d bonds to an amount which
ate the capital stock of said
iration may issue stock and

hares of one hundred d
4 tion may (by vote at a ni

5 issue coupon or register
6 does not exceed in aggre

corporation. Said corp*

8 bonds in payment for labor performed and material
9 furnished in the construction of a canal as hereinafter

10 provided, and funding its floating debt or for the pay-
-11 ment of money borrowed for any lawful purpose.

1 Section 3. Said corporation may locate, construct,
2 maintain, and operate a ship canal, beginning at some
3 convenient point in Buzzard’s bay and running through
4 the towns of Bourne and Sandwich, or either of them, to
5 some convenient point in Cape Cod or Barnstable bay;
6 may locate, construct, and maintain all such wharves,
7 docks, breakwaters, and other structures and works as
8 may be necessary for the convenient use of said canal,

9 together with the highways provided for by this Act;
10 and may maintain and operate steam and other vessels
11 for transportation, and may operate steam tugs, or use
12 any other means or methods for assisting vessels in their
13 approach to and passage through and from the canal.
14 Said canal, when constructed, shall have a depth of not
15 less than (26) twenty-six feet at mean low water, shall
16 be of a width of not less than one hundred feet at the
17 bottom, with suitable slopes and with a surface width of
18 not less than three hundred feet. All materials exca-
19 vated from tide waters shall be disposed of so as not to
20 unnecessarily interfere with the fishing interest, and
21 material excavated shall be deposited within the limits of
22 the location of the canal as far as practicable. The con-
-23 struction of the approaches to said canal, from the pres-
-24 ent line of high water upon the shores seaward at either1

I'IIE NEW ENGLAND CANAL COMPANY. [Jan



HOUSE No. 787. 31898.]

25 end thereof, shall be subject to the provisions of Chapter
26 nineteen of the Public Statutes, and said canal when
27 completed shall be under the jurisdiction of the Harbor
28 and Land Commissioners.

1 Section 4. Said corporation may lay out and have
2 the location of its canal, not exceeding one thousand feet
3 wide, and shall within four months from the passage of
4 this Act file the location thereof with the County Com-
-5 missioners for the County of Barnstable, defining the
6 courses, distances, and boundaries thereof, in the manner
7 provided for filing railroad locations. Said corporation
8 may from time to time purchase or take any land or
9 materials necessary for making or securing a convenient

10 use of its canal, breakwaters, basins, docks, wharves,
11 gates, highways, or other structures and works, in the
12 manner in which land or materials are taken for the con-
-13 struction of railroads.

1 Section 5. Said corporation shall pay all damages
2 occasioned by laying out and making the canal, or by
3 taking land or materials therefor, or to the Old Colony
4 Railroad Company or the New York, New Haven &

5 Hartford Railroad Company, or by any change of their
6 road required under this Act; and such damages, on the
7 application of either party, shall be estimated by the
8 County Commissioners for the County of Barnstable in
9 the manner and subject to the rules of law provided for

10 determining the damages for taking land in laying out
11 railroads. Either party dissatisfied with the estimate
12 may, at any time within one year after it is completed
13 and returned, apply by petition to the Superior Court
14 for the county of Barnstable for a jury to assess the
15 damages, and like proceedings shall be had thereon, as
16 in proceedings for damages for laying out of railroads.



1 THE NEW ENGLAND CANAL COMPANY. [Jan.

1 Section 6. Said corporation may purchase or other-
-2 wise take the land or materials which have been bought
3 or taken by the Cape Cod Ship Canal Company, or any
4 part thereof, and any other land or materials necessary
5 for making and securing its canal, breakwaters, basins,
6 docks, wharves, gates, highways, or other structures and
7 works referred to in the preceding section in the manner
8 in which land or materials are taken for the construction
9 of railroads.

1 Section 7. The New England Company within four
2 months from the passage of this act may apply to the
3 Boards of Railroads Commissioners, and of the Harbor
4 and Land Commissioners, who for the purpose herein-
-5 after stated are constituted a joint board, to determine
6 at what point or points the railroad of the Old Colony
7 Company shall cross said canal, by a combined public
8 highway and railroad bridge. Said joint board there-
-9 upon, after notice to the Old Colony Railroad Company,

10 and to all other parties interested, which notice shall be
11 given in such form as said joint board shall direct,
12 shall determine said questions, and the decision
13 of a majority of said joint board shall be final. Said
14 Canal Company shall construct its canal with such
15 structures and appliances so as to meet the requirements
16 of the Canal Commissioners for the County of Barn-
-17 stable, and also the Fish Commissioners so far as the pro-
-18 tection to the fisheries applies, together with a highway
19 bridge or bridges at Sagamore and Bourne, and such
20 bridge or bridges, ferries and changes of highways, un-

-21 der the supervision of said County Commissioners for the
22 County of Barnstable.

1 Section 8. The Board of Railroad Commissioners,
2 and the County Commissioners for the County of Barn-
-3 stable, after due notice to all parties interested and hear-
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4 ins of all who shall appear, shall determine and prescribe
5 in writing, the time when, and the manner in which the
6 Old Colony Railroad Company shall after its location so
7 as to cross said canal but once, and such point as may be
8 determined upon by the joint board hereinbefore pro-
-9 vided; and in making such alterations said railroad cor-

-10 poration shall have all the powers and privileges and be
11 subject to all the duties, restrictions and liabilities set
12 forth in all general laws relating to railroads, except that
13 the damages of land owners shall be assessed only against
14 and shall be paid by said Canal Company-

15 The New England Canal Company may proceed to build
16 the railroad upon the new location and complete the
17 same in such manner as may be prescribed by the Rail-
-18 road Commissioners, and to their satisfaction, in case the
19 parties do not agree upon the same; and shall pay all
20 damages caused by the construction of said railroad upon
21 such location, and shall be liable for such damages as in
22 the case of the construction of railroads. Until the com-
-23 pletion of the new location said Canal Company shall not
24 enter upon the old location of said railroad, except for
25 making surveys, or by consent of the Old Colony Rail-
-26 x’oad Company or of the Railroad Commissioners.
27 Damages occasioned to the Old Colony railroad by this
28 act, may be recovered by it of the Canal Company in the
29 manner provided by law for the recovery of damages
30 caused by the location and construction of railroads.

1 Section 9. The Old Colony Railroad Company shall
2 have its location, not exceeding live rods in width, upon
3 any land owned or located upon by said Canal Company,
4 up to said bridge on each side thereof; provided, that all
5 reasonable use of said location by the said Canal Com-
-6 pany for the purpose of operating its canal and for high-
-7 way purposes, and under the direction of the Railroad
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8 Commissioners, shall be permitted by the railroad com-
-9 pany, without payment of rent.

1 Section 10. The Old Colony Railroad Company upon
2 the completion and acceptance by the Board of Railroad
3 Commissioners of the newly constructed railroad and
4 bridge or bridges, as hereinbefore provided, may at its
5 option take such iron and other materials as may remain
6 upon that portion of the line of said railroad which is to
7 be given up, and shall allow or pay to the said Canal
8 Company the value thereof, such value to be determined
9 by the Board of Railroad Commissioners, in case the

1 Section 11. The title of the Old Colony Railroad
2 Company to the land upon the old location of the Old
3 Colony Railroad Company shall become the property of
4 the said Canal Company upon the completion, acceptance
5 by the Board ofRailroad Commissioners and County Com-
-6 missioners of the County of Barnstable, and the newly
7 constructed railroad shall become the property of said
8 railroad company.

1 Section 12. Whoever unnecessarily opens, or shuts,
2 or obstructs the draw without the consent of the super-

-3 intendent, or without such consent makes fast, or moors
4 to, or being in charge thereof refuses to unloose or
5 unmoor any scow, raft, or other vessel to or from any of
6 said bridges within wake of the draw, shall pay a line of
7 not less than ten dollars nor more than one hundred
8 dollars.

1 Section 13. Whoever wilfully injures or damages
2 said bridges, wharves, or piers, or wilfully disturbs or
3 hinders the superintendent or his assistants in the dis-
-4 charge of their duties, shall forfeit for each offence a sum

10 parties do not agree upon the same.
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5 not exceeding live hundred dollars, and he further liable
6 in damages to the New England Canal Company.

1 Section 14. The provisions relating to drawbridges
2 contained in sections one hundred and forty-eight to one
3 hundred and fifty-five, inclusive, of chapter one hundred
4 and twelve of the Public Statutes, shall extend to said
5 bridge or bridges, so far as applicable, except that a rail-
-6 road train shall be allowed five minutes to cross said draw
7 instead of fifteen minutes, as provided in section one
8 hundred and fifty of said chapter, and except that said
9 drawbridge or bridges may be kept open at all times

10 except when closed for the actual passages of trains.
11 And the same penalties and forfeitures provided in section
12 one hundred and fifty-four of said chapter, except as said
13 section is hereby changed, shall also be in force, and may
14 be recovered of the Old Colony Railroad Company, or
15 any engineer, or any superintendent of said bridge, in like
16 manner as herein provided for the violation of any of the
17 provisions of sections one hundred and fifty-one and one
18 hundred and fifty-three of said chapter.

1 Section 15. The said Canal Company shall provide
2 at Bourne, Bourndale, and Sagamore, according to the
3 location adopted by said Canal Company for their said
4 canal, as hereinbefore provided, at such points as may
5 be designated by the Countv Commissioner, suitable

ferries or bridges across the canal for passengers and
7 teams, to be operated free from tolls, under reasonable
8 rules to be established by the County Commissioners,
9 except that it not be required to maintain a ferry if a

10 highway bridge shall be built at or near any of said
11 places. Said Canal Company shall forfeit fifty dollars to
12 said towns of Bourne or Sandwich, as the case may be.

1 Section 16. The said Canal Company shall also con-
-2 struct such highways, to connect with the bridge or
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3 bridges herein provided for, and such other highways
4 as may he necessary to replace the highways destroyed
5 by the construction of said canal, in such manner and
6 at such times as the County Commissioners for the
7 County of Barnstable shall prescribe, upon each side of
8 said canal. After the completion of such highways and
9 their acceptance by the said County Commissioners, the

10 said canal Company shall not be responsible in anyman-
-11 ner for the further maintenance of the same, except upon
1 1 the location of said Canal Company.

1 Section 17. The said Canal Company shall also make
2 such suitable provision for the continuance of the herring
3 fishery in Monument river and Herring pond as the
4 Commissioners on Inland Fisheries may prescribe ; and in
5 case of injury to any fishery, including oyster fisheries,
6 shall pay to the owner thereof such damages as shall,
7 upon the application of either party, be estimated by
8 said Commissioners on Inland Fisheries, in a manner
9 similar, so far as may be, to that provided in laying out

10 highways, and with a similar right to appeal to a jury by
11 proceedings like those provided for in section seven of
12 this Act.

1 Section 18. The said Canal Company may establish
2 for its sole benefit a toll upon all vessels or water craft
3 of whatever description which may use its canal, at such
4 charges as the directors thereof may determine; and
5 may, except as aforesaid, from time to time regulate such
6 use in all respects as the directors may determine. Said
7 corporation may also furnish towage through said canal
8 for all vessels or water craft which require it, for which
9 service it may establish, subject to the aforesaid restric-

-10 tions, at a rate for its sole benefit at such charges as the
11 directors thereof may determine.
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1 Section 19. Whoever fraudulently evades or attempts
2 to evade the payment of any toll lawfully established
3 under section eighteen of this Act, either by misrepre-
-4 senting the register or draught of any vessel, or other-
-5 wise, shall pay a fine of not less than ten nor more than
6 five hundred dollars, and such otfence shall be punishable
7 in any county in the Commonwealth.

1 Section 20. Whoever wilfully and maliciously ob-
-2 structs the passing of any vessel or steam vessel or other
3 water craft in said canal, or obstructs the approaches to
4 said canal, within two thousand feet of either extremity
5 thereof, or in any way injures said canal or its banks,
6 bridge or bridges, breakwaters, docks, wharves, locks,
7 gates, or other structures or works, lights, buoys, sig-
-8 nals, or anything appertaining thereto, or any materials
9 or implements for the construction or use thereof, or aids

10 or abets in such trespass or injuries, shall forfeit to the
11 use of the corporation, for each otfence, treble the
12 amount of damages proved to have been sustained
13 thereby, to be recovered in an action of tort in the name
14 of the corporation; and may further be punished by a
15 fine not exceeding one thousand dollars or imprisonment
16 for a term not exceeding one year.

1 Section 21. Said corporation shall pay to the Secre-
-2 tary of the Commonwealth, on receiving the certificate
3 of incorporation, the sum of fifty dollars; and shall also
4 pay to the Treasurer of the Commonwealth such sum of
5 money as shall be fixed by the Governor and Council as
6 compensation for the services and expenses of the Boards
7 of Railroad Commissioners, and Harbor and Land Com-
-8 missioners, for performing the duties imposed on them
9 under the provisions of this Act.

1 Section 22, To defray the expenses and recompense
2 the County Commissioners for service rendered under
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3 this Act, it shall be the duty of said Canal Company to
4 pay each of said Commissioners the sum of six dollars
5 per day for the time actually consumed in discharging
t> their duties; provided, however, that said Canal Com-
-7 pany shall not be required to pay either of said Commis-
-8 sioners for more than sixty days’ service in one year.

1 ■ Section 23. Everything in chapter two hundred and
2 tifty-nine of the acts of the year eighteen hundred and
3 eighty-three, two hundred and seventy-four of the acts
4 of the year eighteen hundred and eighty-four, two hun-
-5 dred and twenty-two of the acts of the year eighteen
6 hundredand eighty-seven, and three hundred and ninety-
-7 seven of the acts of the year eighteen hundred and
8 ninety-one, and all other acts relating to the construe-
-9 tion of a canal from Buzzard’s Bay to Banstable Bay,

10 inconsistent herewith or which might be construed in
11 derogation of the rights, privileges and powers herein
12 created and conferred, are hereby repealed.

1 Section 24. Said corporation shall not be required
2 to pay any token to the Commonwealth, nor the towns
3 of Bourne and Sandwich until the canal shall have been
4 opened for use. Said corporation shall pay to the towns
5 of Bourne and Sandwich respectively the sum of five
6 hundred dollars each as an allowance for expenses that
7 may be incurred to said towns relating to said Canal
8 Company. Said sum to be paid to said towns within
9 six months from the passage of this act.

1 Section 25. The construction of the approaches to
2 said canal from present line of high water upon the
3 shore seaward, at either end thereof, shall be subject to
4 the provisions of chapter nineteen of the Public Statutes,
5 and said canal, when completed, shall be under the
6 jurisdiction of the Harbor and Land Commissioners.
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1 Section 26. Any corporation organized under the
2 laws of the Commonwealth may, upon a vote of a major-

-3 ity of its stockholders present, and voting at any meet-
-4 ing called for that purpose, subscribe for the stock or
5 or bonds of said Canal Company, and pay for the same
6 a sum not exceeding ten per cent, of the capital stock
7 of such corporation, or may guarantee the payment of
8 the bonds of said Canal Company to an amount not
9 exceeding ten per cent, of the capital stock of such

10 corporation.

1 Section 27. Said Canal Company shall commence
2 the construction of said canal within four months from
3 the passage of this act, and shall construct the same
4 within six years from the passage of this act.

1 Section 28. Said Canal Company shall within four
2 months from the passage of this act deposit with the
3 treasurer of the Commonwealth two hundred thousand
4 dollars ($200,000) in cash or in United States govern-
-5 ment bonds, or Massachusetts state bonds, or in securi-
-6 ties satisfactory to the treasurer of the Commonwealth
7 for the payment of all damages for taking of land by said
8 company and for labor and material furnished and which
9 said money or bonds shall be subject to attachment or

10 levy upon any process issued in behalf of any person
11 against said company for the recovery of damages for
12 taking land.
13 And all persons or parties whose lands shall be covered
14 by or taken under the location filed by said company,
15 under section four of this act, shall within ninety days
16 after the filing of such location file with the County Com-
-17 missioner of the county of Barnstable a written state-
-18 ment setting forth substantially the amount of land so
19 taken, and the amount of damages claimed by them
20 respectively for the token thereof, and the County Com-
-21 missioners shall thereupon, after giving to all parties
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22 interested such notice as they shall deem sufficient,
23 determine and award the amount of damages to which
24 such persons or parties may be entitled.

1 Section 29. Either party dissatisfied with the award of
2 the County Commissioners may, at any time within one

award, apply by petition to
County of Barnstable for a
and like proceedings shall be

3 year after the date of such
4 the Superior Court of the
5 jury to assess the damages,
6 had therein as in proceeding
7 railroads. The Treasurer -

s for damages for laying out
f the Commonwealth shall,

8 and he is hereby empowered and directed, upon the filing
9 w ith him of a certified copy of the final decree as appears

10 of record in any such proceedings, to, pay to the parties
11 appearing by such decree to be entitled thereto, or their
12 legal representatives, the sum of money set forth in said
13 decree.

1 Section 30. The Treasurer of the Commonwealth
2 for the purpose of providing for the payment of such
3 sums of money as he may be required to pay under sec-
-4 tions twenty-eight (28) and twenty-nine (29) of this
5 Act, is hereby empowered and authorized to sell and dis-

-6 pose of such amounts of United States bonds or other
7 securities deposited with him under section tweuty-
-8 eight of this Act as may be necessary, at public auction.

1 Section 31. Said Canal Company shall file with the
2 Treasurer of the Commonwealth a certified copy of all
3 claims filed with the County Commissioners under sec-
-4 tion twenty-eight of this Act, and if it shall appear by
5 his records that all of such claims have been paid, he
6 shall thereupon pay over to said Canal Company the re-
-7 mainder of the cash or bonds deposited with him under
8 section twenty-eight of this Act.

1 Section 32. This Act shall take effect upon its

2 passage.


