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Commonwealth of Massachusetts,
Office of the Attorney-General

The Hon. John L. Bates, Speaker of the House of Rep)resentatives.
Slate House , Boston, Mass

Dear Sir :—I have the honor to acknowledge the re-
ceipt ofthe order of the House of Representatives, adopted
April 12, 1899, requesting my opinion upon the following
questions, to wit:

(1) “Whether the provisions of section eleven of the
proposed act for the consolidation of certain gas companies
in the city of Boston, submitted in the fourteenth annual
report of the Board of Gas and Electric Light Commis-
sioners (Pub. Doc. No. 35) are constitutional, and can be
enforced in law or equity.”

(2) “Whether a law requiring any two or more gas
companies to consolidate without the consent of such com-
panies, can be enforced in law or equity.”

The corporations affected by the proposed act are the
Boston Gas Light Company, the Brookline Gas Light
Company, the Bay State Gas Company, the Roxbury Gas
Light Company, the South Boston Gas Light Company,
the Dorchester Gas Light Company, the Jamaica Plain
Gas Light Company and the Massachusetts Pipe Line
Gas Company.

All these corporations, excepting the Boston Gas Light
Company, were incorporated subsequent to theyear 1831,
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and are subject to the provisions of Pub. Stats, chap. 105,
sect. 3, which provides that all acts of incorporation
passed after the eleventh day of March in the year 1831
shall be subject to amendment, alteration or repeal at the
pleasure of the General Court. The Boston Gas Light
Company was incorporated by St. 1822, chap. 41, and
there is no provision in the charter which, in terms, makes
it subject to amendment or repeal at the pleasure of the
Legislature, nor any provision limiting the duration of
the charter. But, by St. 1809, chap. 65, which was “An
Act defining the General Powers and Duties of Manufac-
turing Corporations,” it was provided in the seventh section
that “the Legislature may from time to time, upon due
notice to any corporation, make further provisions and
regulations for the management of the business of the
corporation, and for the government thereof, or wholly to
repeal any act, or part thereof, establishing any corpora-
tion, as shall be deemed expedient.” This act was in
force when the Boston Gas Light Company was incorpo-
rated, and, in my opinion, is to be taken as limiting the
rights conferred by its charter. The charters of all the
corporations affected by the pi’oposed act are subject,
therefore, to amendment, alteration or repeal at the pleas-
ure of the Legislature.

It is this power of control over its corporations which is
invoked in the proposed act. The act provides in the
first section that the corporations named may unite and
consolidate into one company in the manner and upon the
terms and conditions thereinafter set forth. By the sec-
ond section it is provided that the terms and conditions
shall be agreed upon by the directors of each and all of
the corporations, subject to the approval of a majority of
the stockholders of the respective corporations and of the
board of gas and electric light commissioners. The
agreement so to be executed shall determine the amount
of the capital stock, bonds and coupon notes to be issued
by the new corporation, and shall provide for the convey-
ance of all the real and personal estate of the constituent
corporations to the new corporation, and also the propor-
tion in which the shares, bonds and coupon notes of the
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new corporation shall be distributed among the share-
holders and creditors of the constituent corporations.
The act further provides for the organization of the new
corporation within thirty days after the execution and ap-
proval of the agreement provided for in section two, and
that, upon the completion of such organization the corpo-
rate existence of the respective constituent corporations
shall continue only for the purpose of winding up its busi-
ness ; and that the new corporation shall have all the fran-
chises and rights, and be subject to all the duties and re-
strictions, of each of the constituent corporations, and of
all general laws applicable to gas companies. This far
the act appears to be permissive. Section eleven, how-
ever, being the section referred to in t,he resolution of
your honorable body, provides as follows : “If at the
expiration of months from the passage of
this act, any of the companies named in section one
shall have failed or neglected to execute and complete
the agreement mentioned in section two in the man-
ner therein described, the board of gas and electric light
commissioners shall proceed to determine the terms
and conditions upon which such companies shall be in-
cluded in the consolidation provided by this act, and, for
the purpose of determining said terms and conditions, may
notify such companies to appear before said board, to be
heard relative thereto. If such companies or any of them
shall thereafter accept the terms and conditions determined
by the board as aforesaid, the companies so accepting shall
thereafter be subject to the provisions of this act in all
respects as if the terms and conditions had been agreed to
in the manner provided in section two. If such com-
panies or any of them shall within days after notice
thereof fail to accept the terms and conditions so deter-
mined, the supreme judicial court shall, upon petition of
said board, declare the charter of the companies so failing
to be revoked and annulled, and may issue such further
orders and decrees relative to the property and business
of said companies as said board may deem necessary and
advisable.”

There can be no doubt that, if the legislative body has
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the right to repeal the charter of a corporation, it may
provide that the repeal of the charter shall be conditional
upon the happening of some future event. St. 1893,
chap. 474, is an example of such legislation. By that
statute it was provided that the charter of the Bay State
Gas Company should be revoked and annulled on the first
day of December following the passage of the act, unless
the corporation should, prior to said first day of December,
procure the cancellation and discharge of a certain obliga-
tion issued by the company and outstanding at the date
of the passage of the act.

A similar statute, enacted by the legislature of Con-
necticut, has been sustained by the supreme court of that
state. The statute in that case provided that the charter
of a corporation should be repealed on a given date, un-
less, before that time, the corporation should receive a
certificate that the deficiency in its assets had been sup-
plied, with provision for the determination of any dis-
agreement as to the amount of its assets by the supreme
court. Judge Shipman, in delivering the opinion of the
court, said: “A valid statute may be passed to take
effect upon the happening of some future event. Certain,
or uncertain, it is a law in presenti, to take effect in
futuro. The event, or change of circumstances, must be
such as, in the judgment of the legislature, affects the
question of the expediency of the law. The legislature
in effect declares the law inexpedient if the event should
not happen, expedient if it should happen. They appeal
to nobody to judge of its expediency.”

These considerations, in my judgment, are decisive of
the general inquiry submitted to me. I observe, how-
ever, that instead of enacting in express terms that the
charter shall be repealed, the section provides that the
supreme judicial court “ shall, upon petition of said board,
declare the charters of the companies so failing to be re-
voked and annulled.” I doubt whether this language is
sufficient. The legislature may not, in my opinion, dele-
gate to the court authority to annul the charter of a cor-
poration for failure to perform the acts authorized by the
proposed statute. The section should be amended so that
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the repeal is the act of the legislature, and not of the
court. It was probably intended by the framer to pro-
vide for a determination by the court of the existence of
the facts upon the happening of which the charters are to
be repealed. This the legislature may do ; but the repeal
itself must be enacted by the legislature in express terms.

I therefore answer the questions of your honorable
body as follows :

First: If the proposed section be so amended as to
contain an express provision that the charters of the com-
panies enumerated shall be repealed upon the contingency
set forth, such a provision will be constitutional and can
be enforced.

Second: A law requiring two or more gas companies
to consolidate, without the consent of such companies, is
not within the constitutional power of the legislature;
but a law providing that the charters of corporations
shall be repealed unless they see fit to consolidate, will
be constitutional and can be enforced.

Very truly yours,

HOSEA M. KNOWLTON,
Attorney- General.








