
HOUSE No. 787

Bill accompanying the petition of William E. Dorman for legisla-
tion to reform the practice in civil actions begun in police, district

municipal courts. Joint Judiciary. January 26,

AN ACT
To reform the Practice in Civil Actions begun in

Police, District and Municipal Courts.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. A civil action of any kind in which an
2 appeal to the superior court has heretofore been

district or municipal court,
superior court for the same
upon claim in writing filed

3 allowed, in any police
4 may be removed to the

5 county by a plaintiff
6 within two days after the entry of such action, or
7 by any other party to such action upon claim in
8 writing filed within two days after such party has
9 lawfully appeared in such action as of right or by

10 leave of court. An executor, administrator or other

dLommomuealtt) of iUassacljusctts.
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11 person appearing for or in the right of another
12 person, living or deceased, shall have no right of
13 removal in case such other person has lost his right
14 of removal by lapse of time.

1 Section 2. No removal shall be allowed unless
2 the removing party, within the time allowed by
3 section one for filing the claim, or within such fur-
-4 ther time as the police, district or municipal court
5 may allow, shall file a bond executed by him or by
6 his attorney of record on his behalf, payable to the
7 adverse party in such reasonable sum and with
8 such surety or sureties as may be approved by the
9 adverse party or by the justice or clerk of such

10 court, conditioned within thirty days after the
11 entry of any judgment for costs against him to
12 satisfy such judgment, and shall also deposit with
13 the clerk of the police, district or municipal court
14 three dollars, which shall be paid by such clerk to
15 the clerk of the superior court as an entry fee unless
16 the claim of removal shall be withdrawn as here-
-17 inafter provided, in which case said three dollars
18 shall be paid into the county treasury. No re-
-19 moval bond need be filed, however, by a county,
20 city, town, or other municipal corporation, nor by
21 a plaintiff in an action of replevin, nor by a de-
-22 fendant who has given bond according to law to
23 dissolve an attachment.

1 Section 3. Instead of filing the bond provided
2 for by section two, the removing party, or any
3 person in his behalf, may deposit with the clerk
4 of the police, district or municipal court, a rea-
-5 sonable amount of money to be fixed by the justice
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6 or clerk, as security for the payment of costs. A
7 certificate of such deposit shall be issued to the
8 depositor by the clerk, and the deposit shall be
9 transmitted -with the papers to the clerk of the

10 superior court, who shall deliver a receipt therefor
11 to the clerk transmitting it. Upon the final dis-
-1:1 position of the case the deposit shall be used, by
13 the clerk then holding it, in paying any costs pay-
-11 able by the party by whom or in whose behalf it
15 was deposited, paying any balance to the depositor.
16 The courts may give directions to their clerks as
17 to the manner of keeping such deposits.

1 Section 4. In actions of summary process for
2 the possession of land under the provisions of chap-
-3 ter one hundred and eighty one of the Revised Laws
4 the claim of removal and the bond must be filed,

5 and the three dollars must be deposited, within the
6 time allowed by law or rule of court for the filing
7 of the answer, and the bond shall be such as is pro-
-8 vided in section two, except that, if filed by the
9 defendant, it shall, except as hereinafter provided,

10 be conditioned to pay to the plaintiff, if final judg
11 ment be in favor of the plaintiff, all rent which has
12 accrued at the date of the bond, all intervening rent
13 and all damage and loss which he may sustain by
14 reason of the withholding of the possession of t
15 land or tenements demanded and by reason of any
16 injury done thereto during such withholding, with
17 all costs, until the delivery of the possession thereof
18 to him. If the action is for the possession of land
19 after the foreclosure of a mortgage thereon, t
!0 condition of the bond, if filed by the defendant, sha

>1 be for the payment to the plaintiff, if final judgment
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22 is in his favor, of all costs from the day when the
23 mortgage was foreclosed until possession of the
24 land is obtained by the plaintiff. Where the bond is
25 filed by the defendant, and final judgment is ren-
-26 dered for the plaintiff, all money then due the
27 plaintiff may be recovered by an action of contract
28 upon the bond.

1 Section 5. When a removal has been allowed, the
2 clerk shall transmit to the clerk of the superior
3 court and enter in the superior court at the next
4 return day, the original writ or process, all papers
5 filed in the case, all bonds, and a brief certificate
6 of the proceedings and of the costs of all parties,
7 which costs may be added to the costs in the su-
-8 perior court. In actions so removed the names of
9 the parties, the nature of the action, the doings of

10 the court thereon and the amount of the costs shall
11 be entered on the docket of the police, district or
12 municipal court, and no other record shall be re-
-13 quired. If the pleadings are not complete at the
14 time of the removal they shall be completed in the
15 superior court, within such time as that court by
16 general or special order may require. An action
17 removed to the superior court, except as otherwise
18 provided in this act, shall be there tried and deter-
-19 mined as if it had been originally begun, or if it
20 is a writ of scire facias, as if the original judgment
21 hal been obtained, in that court. Where the answer
22 is filed in the police, district or municipal court, the
23 case shall not be placed upon the list of cases to
24 be tried by a jury unless a notice that a party de-
-25 sires a trial by jury is filed within ten days after
26 the entry in the superior court, unless the court by
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27 special order shall extend the time. Actions re-
-28 removed by any party, other than by a plaintiff,
29 shall be entitled to be heard at a session held under
30 the provisions of section twenty-five of chapter one
31 hundred and fifty-seven of the Revised Laws.

1 Section 6. At any time before the entry in the
superior court the removing party may, by writing

3 filed in the police, district or municipal court, with-
-4 draw his claim of removal, and in such case, unless
5 the action is removed to and entered in the superior
6 court upon the claim of some other party, the police,
7 district or municipal court shall hear and determine
8 the action as though no removal had been claimed.

1 Section 7. When a finding or decision is ren-
-2 dered in an action in a police, district or municipal
3 court, the clerk shall give notice thereof to the
4 parties or to their attorneys.

1 Section 8. Exceptions may be alleged by any
party who is aggrieved by an opinion, ruling, find-

3 ing or judgment of a police, district or municipal
4 court which is rendered upon any matter of law in
5 any civil action of a kind in which an appeal to the
6 superior court has heretofore been allowed, or upon
7 a motion for a new trial in any such action. The
8 exceptions shall be reduced to writing and filed with
9 the clerk, and notice thereof shall be given to the

10 adverse party within seven days after the notice of
11 the decision has been received, unless further time
12 is allowed by the court. The clerk, immediately on
13 the filing of the exceptions, shall present them to
14 the court, and if, upon examination thereof by the
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15 presiding justice, after hearing the parties, the
16 exceptions are found conformable to the truth, they
17 shall be allowed by him. Exceptions shall be re-
-18 stored to the files of the court with a certificate,
19 signed by the justice, allowing or disallowing them.
20 If they are not so restored within ten days after
21 they have been presented to him the justice shall
22 also certify the reason therefor. The superior
23 court shall have as to such exceptions all the
24 powers given to the supreme judicial court or the
25 full court by sections thirteen and fourteen of chap-
-26 ter one hundred and fifty-six and section one huu-
-27 dred and ten of chapter one hundred and seventy-
-28 three of the Revised Laws.

1 Section 9. Two copies of all papers on file in
2 the case, except papers used in evidence only, in
3 which exceptions have been allowed in a police,
4 district or municipal court, shall be prepared at
5 the expense of the excepting party, by the clerk of
6 that court, who may require the estimated cost
7 thereof to be paid in advance at the rate of twenty
8 cents a page, and shall thereupon be transmitted
9 to and entered in the superior court for the same

10 county at the return day next after such exceptions
11 have been allowed and the case has been made
12 ripe for final judgment. The entry thereof shall
13 not transfer the case, but only the question to be
14 determined. The expense of such copies and trans-
-15 mission and the entry fee in the superior court
16 shall be taxed in the bill of costs of the prevailing
17 party, if he has paid it.

1 Section 10. If an excepting party neglects to
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2 enter the exceptions in the superior court or to
3 take the necessary measures by ordering proper
-t copies to be prepared or otherwise for the hearing
5 of the case the court in which the exceptions were
6 allowed may, upon the application of the adverse
7 party and after notice to all parties interested,
8 order that the exceptions be overruled and that
9 tin opinion, ruling, finding or judgment excepted

10 to be affirmed.

1 Section 11. Questions of law arising upon ex-
-2 ceptions from a police, district or municipal court,
3 shall be heard by a single justice of the superior
4 court, at a sitting without jury or at any other
5 time as the court may by general or special order
6 direct, and the decision of the superior court shall
7 be final. The superior court shall, as soon as may
8 be after the decision of the questions submitted to
9 it, make and enter a proper order, direction or

10 judgment for the further disposition of the case,
11 or cause a rescript, containing a brief statement of
12 the grounds and reasons of the decision, to be filed
13 therein, and further proceedings may be had ac-
-14 cordingly. The superior court, if it deems the
15 questions of law to be sufficiently doubtful or im-
-16 portant, may, instead of deciding them, order the
17 excepting party to transmit the exceptions to, and

t of, the full court of the18 enter them in the docl
; and upon such order the
and the superior court shall

19 supreme judicial court
20 supreme judicial court
21 have the same powers, and like proceedings shall

exceptions allowed in thebe had, as in the cast

13 superior court

r, finding, decision or judg1 Section 12. An ordt
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1 ment as to any matter tried or heard in a police,
o district or municipal court before removal is al-
-4 lowed, may be made or entered at any time prior to
5 the entry in the superior court, and shall, except
6 so far as the same may affect the rights of the re-
-7 moving party, remain in as full force and effect
8 after entry in the superior court as though made
9 by the superior court after the entry in that court,

10 subject to the right of exceptions as herein pro-
-11 vided. If a removed action is entered in the
12 superior court before the time allowed for filing
13 exceptions as to such finding, decision or judgment
14 has expired, or before such exceptions have been
15 allowed, the exceptions shall be filed in the police,
16 district or municipal court and the further pro-
-17 ceedings as to such exceptions shall be had, as
18 though the case were still pending in that court,
19 but any new trial or further proceeding that may
20 be ordered after the exceptions have been entered
21 in the superior court shall be had in the court in
22 which the action may then be pending. Except as
23 herein provided, the proceedings in a police, district
24 or municipal court shall be stayed upon the allow-
-25 ance of the removal, unless the claim of removal
26 shall be withdrawn as provided in section six.

1 Section 13. No appeal shall be allowed from
2 any police, district or municipal court to the su-

-3 perior court, in any ease in which the judgment in
4 the police, district or municipal court is not en-

-5 tered before the twelfth day of July in the year
6 nineteen hundred and nine. But any civil action
7 of any kind in which an appeal to the superior court
8 has heretofore been allowed, pending in any po-
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9 lice, district or municipal court on said day, may be
10 removed to the superior court by any party thereto,
11 by filing the claim and the bond or deposit in lieu
12 of bond and by making the deposit of three dollars,
13 as provided in this act, on or before the fifteenth
14 day of July in said year, and as to such cases so
15 removed no order, finding, decision or judgment of
16 a police, district or municipal court shall have any
17 greater effect upon removal than would be given
18 to it upon an appeal.

1 Section 14. This act shall take effect upon the
2 twelfth day of July in the year nineteen hundred
3 and nine.




