
HOUSE No. 1114

Bill accompanying the petition of G. A. Hibbard, mayor, for legislation
relative to the purchase or taking of land for highways and public alleys
in the city of Boston, the laying out and construction of the same and
the determination of damages and betterments therefor. Cities. Jan-
uary 28.

AN ACT
Relative to the Laying out and Construction of Highways

and Public Alleys in the City of Boston.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follow.

1 Section 1. Highways and public alleys in the city of
2 Boston shall hereafter be laid out, relocated or widened only
3 as provided in this act

1 Section 2. The board treet commissioners of the city

take land, easements or rights in
' out, relocating, altering, chang-

; any highway or public alley in

2 of Boston may purchase anc

3 land for thepurpose of layir
4 ing the grade of or widenin
5 the city of Boston, and for a

6 they are now authorized b
j other public purpose for which
law to take land, easements or
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7 rights in land: 'provided, that the owner or owners of such
8 land shall agree in writing with said board on the value of
9 the land taken, and the amount of damages and betterments

10 to remaining land, and release said land to said city upon
11 payment of the excess of such value and damages over such
12 betterments; provided, that in no event shall the value agreed
13 upon for said land be more than twenty-five per cent in excess
14 of the average assessed value of said land for the three years
15 next preceding the date of the taking; and further provided,
16 that said taking and said agreement as to the amount of said
17 value, damages and betterments, shall within ten days of the
18 date of said agreement be approved in writing by the mayor.

1 Section 3. Said board may lay out as a public way in
2 general conformity with any plan made by the board of sur-
-3 vey or said board of street commissioners under chapter three
4 hundred and twenty-three of the acts of eighteen hundred
5 and ninety-one, or any other act in addition thereto or in
6 amendment thereof, any highway or alley in said city of
7 Boston: provided, that the owners of the land shall first convey
8 without cost to the city said land to be used for such high-
-9 way or alley, and release to the city all claims for damages

10 and shall agree to pay a betterment assessment of fifty per
11 cent of the estimated cost of construction, the amount of
12 which betterment assessment shall be a lien on the land, of
13 said owners abutting thereon from the date of the approval
14 of the agreement by the mayor; and further provided, that
15 the order of said board for laying out of such street, highway
16 or alley and the agreement for the payment of the betterment
17 assessment shall be approved in writing by the mayor within
18 ten days of the order of said board.

1 Section 4. Except as hereinbefore provided, no highway
2 or public alley shall be laid out, relocated or widened, or land
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taken by said board for any public purpose, except as here
inafter providet

Whenever said board of street commissioners shall be of
opinion that in said city a public improvement should be

e, consisting of laying out, relocating, altering, widenin
8 or constructing any highway or public alley, and that land

i for such purpose, or for any public purpose for which
0 said board is now authorize 1 to take land, the board shall

ppoint a time for a public hearing and cause a notice thereof
matter to be published twice a1 nd ot their intention in the

Id week tor two successive weeks in two daily newspapers
said city, the last publication to be at least

15 five days prior to the time fixed for the hearing and may
16 adjourn the hearing from time to time. After such hearing

the board may pass an order that, in the opinion of the board1

18 the making of such an improvement or the taking of such land
19 is required by public necessity and convenience. In connec
'0 tion with the said order, if for a highway or public alley, the

1 board of street commissioners shall submit a detailed estimate
of the necessary cost of construction. Said order of the

3 board shall be null and void unless approved in writing by1

4 the mayor within ten days of the date of passage of said
3 order

ectiox 5. The corporation counsel representing the
board of street commissioners shall thereupon file a bill in
equity in the superior court for Suffolk county setting forth

4 that the petitioner is of opinion that public necessity and
5 convenience requires that a highway or public alley be laid

6 out, relocated or widened, and that lands be taken for such
purpose, or that land should be taken for the particular

8 purpose therein specified; as part of said petition the name
9 and addresses of all parties, so far as they may be ascertaim

10 owning or having any interest in any estate which may 1
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11 affected thereby, shall be set forth. A plan shall be filed

12 showing the location, direction, lines, widths and grades of
13 the proposed improvement, and also setting forth in detail
14 the land proposed to be taken for said improvement, and
15 praying the court that it hear and determine all matters as
16 to the public necessity, and convenience of the proposed
17 improvement, or taking of land therefor and also that it
18 hear the parties and determine all matters of damages
19 caused by the carrying out of said proposed improvement or

20 the taking of any lands as therein proposed, and that it
21 determine and assess all betterments that may accrue by
22 reason of said improvement.
23 A notice containing the names of all parties to such pro-
-24 ceeding, the court in which it is filed, the date of the filing
25 of the bill, the name of the city or town in which the property
26 lies which may be affected, and a description of said property
27 sufficiently accurate for identification shall be recorded in
28 the registry of deeds of Suffolk county.

1 Section- 6. The superior court shall, upon the filing of a
2 bill as aforesaid, cause notice of the pendency of said bill to
3 be given to all parties named therein, according to the course
4 of courts of equity, and also by public notice thereof, as it
5 shall determine, ordering them to appear and be heard as to
6 such public convenience, and said court shall thereupon
7 appoint a commission of three disinterested persons to hear
8 the parties and report in writing to the court, with all reason-
-9 able dispatch, as to the public necessity and convenience of

10 the proposed improvement and taking of land for that or any
11 other purpose as set forth in said bill. The report of the
12 commissioners upon said question of public necessity and
13 convenience shall be filed in court, and if said commissioner
14 report that said improvement or takings of land are not re-

-15 quired by public necessity and convenience the court may
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16 enter such order as it deems advisable. And if said com-

17 missioners report that said improvement or takings of land
18 as set forth in said bill are required by public necessity and
19 convenience the court on motion of the corporation counsel
20 shall confirm said report, and a copy of said report after con-

-21 firmation by the court shall be filed in the registry of deeds for
22 Suffolk county, which shall constitute a taking of the land as
23 set forth in said bill. But no entry on any lands so taken shall
24 be made or work of construction undertaken by any public
25 authority until the final decree hereinafter provided for shall
26 be filed in the registry of deeds as hereinafter provided.

1 Section 7. The court shall thereupon cause notice of the
2 pendency of said bill to be given to all parties, having any
3 interest in land which may be affected by said proposed im-

-4 provement or by the takings of land as aforesaid, as disclosed
5 by said bill, by issuing an order of notice directing them to
6 appear and become parties thereto within thirty days of the
7 date of said order of notice. Said order of notice shall be
8 served according to the usual course of courts of equity; and
9 also by public notice thereof, as it shall determine. Any per-

10 son failing to appear and become a party to said bill within
11 the time fixed by the court in said order of notice shall, except
12 as hereinafter provided, be forever barred from recovering
13 any damages on account of said proposed takings or improve-
-14 ments or from contesting any betterments which may be
15 assessed hereunder.

1 Section 8. Every person so appearing and becoming a

2 party to said bill shall, within twenty days of his appearance
3 or such further time as the court may allow, file an answer
4 thereto, containing a written description by metes and bounds
5 of the land in which he claims an estate, and setting forth in
6 detail his estimate therein, his estimate of the value of the
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7 land and a separate valuation of the building thereon, if any,
8 and the amount of damages, if any, claimed by him on account

9 of said improvement or said takings.

1 Section 9. At the expiration of thirty days from the time
2 fixed for parties to appear and answer in said suit, the court
3 shall enter an order directing the commissioners heretofore
4 appointed to proceed with all reasonable dispatch to hear the
5 parties thereto, view the premises and consider the evidence,
6 as to any damages which may be caused by the proposed
7 taking of land or the carrying out of the proposed improve-
-8 ment and as to the betterments, if any, which may accrue
9 therefrom, and to report in detail in writing to the court as to

10 said damages and betterments.

1 Section 10. The commissioners shall determine as the
2 assessable cost of the proposed improvement such part as
3 they may deem just of the estimated cost thereof, including
4 the damages assessed on account of the takings of land, and
5 exclusive of the excess above four dollars per linear foot
G of the expenses for sewers and their connections, and ex-

-7 elusive of all the expenses for surface drainage, and for water

8 pipes, gas pipes, and their connections, and they shall assess
9 on each parcel of real estate a proportionate share of said

10 assessable cost, which shall in no event exceed the benefit
11 or advantage accruing from said improvement to each said
12 parcel of real estate beyond the general advantage to all real
13 estate in the city.

1 Section 11. The commissioners shall report in writing
2 to the court, which report shall be filed in court. Notice of
3 the filing of said report shall be given by the clerk to each
4 party of record in the same manner as notice of filing of a

5 master’s report, and also by public notice in the manner pre-
-6 scribed bv the court.
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1 Section 12. Any party aggrieved by the report of the

2 commissioners or the findings therein contained may,
3 within thirty days after notice of the filing of said report,
4 either except to the report of the said commissioners, and have
5 said exception heard and determined by the court according
6 to its course as a court of equity, or may apply to the said
7 court to have proper issues framed and tried by a jury and
8 proceeded in as in the trial of other cases where issues are
9 ordered by said court, except that at the request of either

10 party the court shall advance said case so that it may be
11 speedily heard and determined with as little delay as possible.
12 And on the trial of any such issues, the report of the com-
-13 missioners respecting the subject matter shall be prima
14 jade evidence of what is therein stated. Any party who
15 shall not, within thirty days after notice of the filing of said
16 report, either except, or request jury issues, shall be bound
17 in respect to damages and betterments by the findings of
18 said report.

1 Section 13. When the question of damages and better-
-2 rnents has been finally determined, either by report of the
3 commissioners, by the finding of the court, or by verdict of
4 the jury, the court shall enter a decree confirming the report
5 of the commissioners, in accordance with the findings of
6 the court, or verdict of the jury, which decree shall be final
7 as to facts. The court, for good cause shown, may permit
8 any person to appear as party to the proceedings prior to the
9 entry of the final decree confirming the report of said com-

-10 missioners, on condition that the finding of the commission
11 as to him shall be final.

1 Section 14. When it shall be finally determined what
2 amount of damages any party is entitled to recover, and
3 the amount of betterments for which said party is liable, a
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4 separate decree shall be entered accordingly, and execution
5 shall be issued accordingly without regard to the pendency
6 of the claims of other parties, and in such separate final
7 decree damages shall be set off against any betterments for
8 which said party is liable.
9 The corporation counsel of the city of Boston shall cause

10 a certified copy of each said final decree to be recorded in the

11 registry of deeds for Suffolk county immediately upon the

12 entry of each said final decree by the court.

1 Section 15. If the award of the commissioners shall be
2 altered in favor of any party he shall recover costs; otherwise
3 he shall be liable for the legal costs of the other party or
4 parties.

1 Section 10. Damages shall draw interest at four per
2 cent from the day of the taking; and betterments, if in excess
3 of damages awarded to the same party, shall be a lien on the
4 real estate of said party from the date of the taking, and shall
5 draw interest at the rate of four per cent, thirty days after
6 the entry of the final decree, until paid.

1 Section 17. The board of street commissioners shall,
2 upon demand of any party to said suit, or his attorney, fur-
-3 nish at the expense of said city of Boston, a blue-print copy
4 of the plan filed with said bill, or that part of said plan
5 affecting the estate of said party.

1 Section 18. The compensation of said commissioners
2 appointed under this act shall be fixed by the court, and said
3 compensation, together with the expenses of said commis-
-4 sioners, when approved by the court, shall be paid by the
5 city of Boston.
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1 Section 19. All legal costs which shall accrue in pro-
-2 ceedings under this act, not otherwise provided for, shall
3 be paid as the said court shall order.

1 Section 20. The court may make all orders and decrees
2 necessary to carry into full effect the intent of this act.

1 Section 21. This act shall take effect upon its passage.




