
HOUSE 1003

By Mr. Hailer of Boston, petition of Frederick C. Hailer, Jr., and
the Massachusetts Building Congress for legislation to clarify the
statute regulating competitive bidding on public work projects. State
Administration.

In the Year One Thousand Nine Hundred and Fifty.

An Act clarifying the statute regulating com-
petitive BIDDING ON PUBLIC WORK PROJECTS.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Section 44A of chapter 149 of the
2 General Laws, as amended by section 1 of chapter
3 699 of the acts of 1941, is hereby further amended
4 by striking out, in line 6, the word “five” and in-
-5 serting in place thereof the word: ten, and by
6 striking out, in line 7, the word “five” and inserting
7 in place thereof the word: three, —so as to read
8 as follows: Section 44A. Every contract for the
9 construction, reconstruction, alteration, remodelling

10 orrepair ofany public building by the commonwealth,
11 or by any county, city, town, district, board, com-
-12 mission or other public body and estimated to cost
13 more than ten thousand dollars in the case of the
14 commonwealth, and more than three thousand dol-
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15 lars in the case of any county, city, town, district,
16 board, commission or other public body, shall be
17 awarded on the basis of competitive bids to the
18 lowest responsible and eligible bidder. The term
19 “lowest responsible and eligible bidder”, as used
20 herein and in sections forty-four B to forty-four D,
21 inclusive, shall mean the bidder whose bid is the
22 lowest of those bidders possessing the skill, ability
23 and integrity necessary to the faithful performance of
24 the work in case no substitution of sub-contractors is
25 made in accordance with section forty-four C, or
26 whose original or adjusted bid is the lowest of such
27 bidders in the event of such substitution or substi-
-28 tutions. Essential information in regard to such
29 qualifications shall be submitted in such form as the
30 awarding authority may require. The awarding
31 authority shall reserve the right to reject any or all
32 bids, if it be in the public interest so to do.

1 Section 2. Said chapter 149 is hereby amended
2 by striking out section 44C, as amended, and insert-
-3 ing in place thereof the following section:
4 Section 44C- A. With respect to each proposal,
5 subject to section forty-four B and estimated to cost
6 fifteen thousand dollars or more, the following pro-
-7 cedure shall be followed and all bidders shall be
8 notified to that effect:
9 1. Bids from general contractors shall be for the

10 complete project as specified, and shall include the
11 names of such sub-contractors as are designated in
12 item 2 of the proposal form, which shall include
13 all major sub-contractors, namely, those involving
14 plumbing, heating, sheet metal, electrical, plaster-
-15 ing, roofing, painting, elevator, light iron and steel,
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16 and acoustical treatment, and such minor sub-con-
tractors as the awarding authority shall decide.
The general contractor shall be selected on the basis
of such bid.

17
18
19
20 2. Each bid shall be divided into two items:

Item 1, covering all the work of the general con-
tractor, being all work not covered in item 2.

21
22

Item 2, covering the balance of the work, being
all work performed by the sub-contractors listed
therein.

23
24
25

B. All sub-contractors designated in item 2 of
the proposal form shall deliver to the awarding
authority record copies of all bids sent by them to
general contractors. All such sub-bids shall include
the name or names of sub-contractors and the
amounts of their bids for any portion or portions
of such work designated on the general contractors’
proposal form. All such bids shall be delivered to
the awarding authority in sealed envelopes, plainly
marked on the outside with the sub-contractors
name, and shall also have marked on the outside
the name or names of sub-bidders they include in
their bids as above provided. All such bids shall
be in the possession of the awarding authority,
and shall be delivered or mailed to the general
contractors by twelve o’clock noon at least two
days before the date for receipt of general contract
proposals. The place, date and time limit for re-

ceipt of such bids shall be stated in each section
of the specifications covering work for which sub-
bids are to be filed. No recorded sub-bid shall be
opened by the awarding authority until after the
selection of the general contractor.

26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48

No sub-bids shall be considered in the final selec-49
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50 tion of sub-bidders, as hereinafter described, except
51 those filed with the awarding authority as above
52 provided.
53 Each sub-bidder shall endorse the copy of his bid
54 filed with the awarding authority as follows:
55 “The above proposal is being sent to the following
56 general contractors:

57 The proposal may not be used by any other general
58 contractor without the consent of the undersigned,”
59 and sign such copy.
60 In the event that no bids are filed for any portion
61 or portions of the work designated in Item 2 the
62 general contractor shall omit such portion or portions
63 of the work from his proposal.
64 Bids for such portion or portions of the work shall
65 be obtained later as provided for in section forty-
-66 four E and the contract price shall be adjusted by
67 the addition of the bid or bids accepted and jointly
68 agreed to by the awarding authority and the general
69 contractor.
70 C. The names of all sub-contractors who filed
71 their bids with the awarding authority shall be
72 mailed to the general contractors bidding on the
73 project before midnight of the last day for receipt
74 of such sub-bids and no sub-bidder not included on
75 such list shall be used by the general contractor in
76 his bid except when a general contractor is his own
77 sub-bidder and proposes to do that part of the work
78 with his own employees as provided for in sub-
-79 section F.
80 D. After the selection of the general contractor,
81 the awarding authority and the selected general con-
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82 tractor shall jointly consider the names of all sub-
83 bidders given in the general contractor’s proposal
84 and the sub-bid amounts. Should the awarding
85 authority take exception to the qualifications of one
86 or more of the sub-contractors listed in the selected
87 general contractor’s proposal then a new selection
88 shall be made from the list of sub-bids filed which
89 selection shall be jointly agreed to by the awarding
90 authority and the general contractor. Any agree-
91 ment to substitute a subcontractor for one named in
92 the general contractor’s proposal shall cause an
93 adjustment of the contract price, such adjustment
94 being the net difference in the bids as filed with the
95 awarding authority either with or without the per-
96 formance bond as decided in the agreement.
97 The sub-contractors selected for inclusion in the
98 general contract shall be notified of their selection
99 within twenty-four hours thereafter by the awarding

100 authority.
101 If after the substitution of sub-contractors under
102 this sub-section or sub-section E, the selected general
103 contractor is no longer the lowest responsible and
104 eligible bidder, then a new selection shall be made
105 and the sub-bidders of said newly selected general
106 contractor similarly considered.
107 E. If a sub-contractor who has been selected for
108 inclusion in the general contract fails to sign the
109 sub-contract within ten days after receipt of notice
110 of selection or fails to furnish a performance bond to
111 the general contractor within ten days after receipt
112 of notice of selection if such a bond is required, the
113 awarding authority and the general contractor shall
114 select, from the sub-bidders who have conformed to
115 the bidding procedure, the next lowest responsible
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and eligible bidder at the amount named in such sub-
bid, with or without the performance bond as agreed,
and the total contract price shall be revised in ac-
cordance with the change in figures as submitted.

no
117
118
119

The awarding authority shall reserve the right to
reject all sub-bids on any item or items; provided
that none of such bids represents the bid of a person
or firm competent to perform the work as specified
or that only one such bid was received and that the
price is not reasonable for acceptance without com-
petition. If a rejection of a sub-bid occurs, new bids
shall be requested on such item or items as may have
been rejected. Such new bids shall be obtained by
written invitation to three or more qualified sub-
bidders including previous sub-bidders who have
conformed to the prescribed bidding procedure and
shall be publicly opened at a time and place to be
specified in the invitation for bids.

120
121
122
123
124
125
126
127
128
129
130
131
132
133

F. If a general contractor customarily performs
with his own employees any sub-trade or trades
listed in item 2 of the proposal and proposes to
perform such work with his own employees, he shall
submit his name and amount for such work in his
own proposal for the general work under item 2.
If he wishes to make his services available to one or
more of the other general contractors, he may also
submit a sub-bid proposal on the form as herein
required of all regular sub-contractors. Such sub-
mission by the selected general contractor shall be
considered by the awarding authority with other
filed sub-bids and selection shall be made as provided
above in E. No such sub-bid by a general con-
tractor shall be considered, however, unless the gen-
eral contractor can show, to the satisfaction of the
awarding authority, that he does customarily per-
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151
152

Draft of Proposal Form
To (awarding authority)

(a) The undersigned proposes to furnish all the labor and
materials required for the construction of onon

street, (city), Massachusetts, for
(owner) in accordance with the accompanying

specifications and plans prepared by (name),
of (address), for the sum specified below, sub-
ject to additions and deductions according to the specifications
and in all respects according to the terms thereof.

(Ib) The undersigned agrees that if within days from
the day named for delivering the proposal to the awarding au-
thority, notice that this proposal will be accepted by the award-
ing authority shall be mailed to him at the business address given
below, or shall be delivered to him, he will, within ten days there-
after, deliver to the awarding authority where directed a contract
properly executed in (triplicate, or otherwise) on the forms an-
nexed with such changes therein as shall have been made by the
awarding authority prior to the time named for the delivery of
this proposal, together with a bond of a surety company satis-
factory to the awarding authority in the sum of
per cent of the contract price, the premium for which is to be
paid by the contractor and is included in the contract price.

(c) The proposed contract sum is dollars
(I ).

(d) The sub-division of the proposed contract sum is as fol-
lows:

Item 1. The work of the general contractor, being all work
other than that covered by the following item 2,
dollars ($

Item 2. Sub bids as follows
Bidder Amount.

%(1)
(2)
(3)

Total of Item 2 $

The undersigned agrees that the list of sub-bidders represents
bona fide bids based on the plans and specifications, made in
good faith to the bidder, and are hereby submitted, and that, if

form such work and is qualified to do the character
of work required by the specifications.
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the undersigned is awarded the contract, they will be used for
the work indicated, at the amounts stated, if satisfactory to the
awarding authority as provided in article of the
general conditions.

The undersigned agrees that if he is selected as general con-
tractor he will promptly confer with the awarding authority on
the question of sub-bidders and that the awarding authority
may substitute for any sub-bids listed above, the names and
amounts of sub-bids as submitted for this work and filed with
the awarding authority, as required by the notice to bidders,
against whose standing and ability the undersigned makes no
objection, and that he will use all such finally selected sub-bidders
at the amounts so named and be in every way as responsible for
them and their work as if they had been originally named on
this proposal, the total contract price being adjusted to conform
thereto; provided, that any such sub-bidder may be required by
the general contractor or the awarding authority, by an instru-
ment in writing delivered or mailed by such contractor or au-
thority to such sub-bidder, to furnish a performance bond with
a surety company, authorized to transact business in the com-
monwealth, as surety in the sum of twenty-five per cent of
amount of the sub-bid, the premium for which bond is to be paid
by the sub-bidder.

Bidder
Address.

Proposal Form
(Sub-bidder.)

To (general contractor)
The undersigned proposes to furnish all the laborand materials

required for the completion of all the work specified under the
sub-heading Paragraphs No to
No inclusive, in accordance with the plans and
specifications prepared by for (same or other
description of building) located on street,

city, state, for
owner, for the contract sum of.

dollars ($ ). The undersigned agrees to be bound to
the general contractor by the terms of the general conditions,
drawings and specifications, and to assume toward him all the
obligations and responsibilities that he, by those documents,
assumes toward the owner, and, if so required by the general con-
tractor or the awarding authority, by an instrument in writing
delivered or mailed by such contractor or authority to the under-
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signed, to furnish a performance bond with a surety company,
authorized to transact business in the commonwealth, as surety,
in the sum of twenty-five per cent of the contract sum, the
premium for which bond is to be paid by the undersigned and
the above contract sum increased by the amount of
dollars ($ ).

The undersigned offers the following information as evidence
of his qualification to perform the work as bid upon according
to all the requirements of the plans and specifications;

1. Have been in business under present business name
years.

2. Ever failed to complete any work award?
3. List one or more recent buildings with names of general

contractor and architect on which you served as sub-contractor
for work of similar character as required for the above-named
building.

Building Contractor. Architect Contract
a

(b)

(c)

4. Bank reference
Note. The sub-bidder may add the following information in

filing copy of his bid with the awarding authority. If such in-
formation is not so submitted, it shall be understood that his
proposal is available for use with whatever general contractor is
selected.

The above proposal is being sent to the following general
bidders:

The proposal may not be used by any other general contractor
without the consent of the undersigned.

Respectfully submitted,

1 Section 3. Said chapter 149 is hereby further
2 amended by inserting after section 44D, inserted by
3 chapter 480 of the acts of 1939, the following new
4 section:
5 Section 44-E. Any person who awards any work,
6 ,or permits any work to be performed, on any project
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7 covered by section forty-four A in a manner other
8 than as required by sections forty-four A, forty-
-9 four B and forty-four C shall be punished by a fine

10 of not more than two hundred dollars for the first
11 offence, and not more than five hundred dollars for
12 each subsequent offence.






