
SENATE 637

By Mr. Fishman, a petition of Irving Fishman, Jack H. Backman, Rob-
ert S. Creedon, Jr., and David J. Mofenson for legislation to protect the
environment of the Commonwealth through actions for declaratory and
equitable relief and for damages. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-One.

An Act to protect the environment of the commonwealth
THROUGH ACTIONS FOR DECLARATORY AND EQUITABLE RELIEF AND
FOR DAMAGES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 111 of the General Laws is hereby
2 amended by inserting after section 142 D the following sections:
3 Section I^2E. As used in sections one hundred and forty-two
4 F and one hundred and forty-two G, the following words shall
5 have the following meanings:—
6 (1) “Person,” any individual residing in the commonwealth,
7 or any group organized under the laws of the commonwealth,
8 or any political subdivision of the commonwealth, or any public
9 authority, or any state or local agency, department, body or

10 official.
11 (2) “Administrative agency,” any state or local agency,
12 department or body or any public authority.
13 (3) “Damage to the environment,” any significant pollution,
14 impairment or destruction, actual or likely, of the air, water,
15 land, wildlife, or other natural resources or historic sites and
16 buildings which are in violation of any statutory or regulatory
17 standard or limit under the laws of the Commonwealth of
18 Massachusetts or the United States. Excessive noise shall be
19 included as one of the causes of pollution, impairment or
20 destruction of the air.
21 Section Uf2F. Any person shall have the right to make time-
-22 ly intervention into any adjudicatory proceeding as defined in
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23 section one of chapter thirty A of any administrative agency in
24 which damage to the environment is or might be at issue. Such
25 intervention shall include with it the right to present evidence
26 or witnesses and to make written or oral argument, except that
27 the agency may restrict such right to the extent that it finds
28 that the material presented by the intervenor is repetitive of
29 material presented by others. Any person so appearing shall be
30 considered a party to the proceeding for the purposes of no-
-31 tice, appeal, and any other procedural rights, applicable to such 01
32 proceedings.
33 Section IJf2G. (a) Any person shall have standing to main-
-34 tain a suit in equity or for declaratory relief, in his own behalf
35 or in addition as a class action on behalf of all others similarly
36 situated, in the superior or supreme judicial courts, to enjoin
37 or seek a declaration as to damage to the environment, whe-
-38 ther caused by any private or public source.
39 (b) If plaintiff shall prove that the defendant is or will be
40 causing damage to the environment and that there is at least
41 one method of abatement, the court shall order abatement to
42 the level of the statutory or regulatory limit where there is
43 such statutory or regulatory limit. The court shall grant de-
-44 fendant the time necessary to institute abatement ordered un-
-45 der this paragraph, but defendant shall be required to post
46 bond in a sum deemed reasonable by the court, conditioned
47 upon defendant’s providing proof of compliance to the court on
48 or before the last day of the period allowed him by the court.
49 (c) The plaintiff shall establish a prima facie case upon a
50 showing of damage to the environment caused by or likely to
51 be caused by the defendant’s actions, and the burden of pro-
-52 ceeding and of persuasion shall then shift to the defendant. If
53 the court finds that the defendant has a feasible alternative it
54 may order the defendant to use that alternative. The court
55 may appoint a master to hear all or some of the issues pre- v
56 sented.
57 (d) If the court finds that an issue in the case is then pend-
-58 ing before an administrative agency or is within the jurisdic-
-59 tion of an administrative agency which the court finds has the
60 expertise and competence to decide the issue within a reason-
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61 able time, the court may, after issuing whatever protective
62 orders it deems advisable to prevent damage to the environ-
-63 ment, remand the case to such agency. Any decision by the
64 agency may be reviewed by the court in accordance with the
65 provisions for review otherwise applicable to decisions by that
66 agency, except that if the court finds that the agency did not
67 adequately consider the damage to the environment, it shall
68 review the entire record, or if there is no record of the agency
69 proceeding the court shall hear evidence, and affirm the agency
70 decision if, taking into account damage to the environment, it
71 is supported by a preponderance of the evidence. If prior to
72 the filing of an action under this section, an administrative
73 agency has issued a decision on an issue affecting the case, the
74 court shall review such decision in accordance with the provi-
-75 sions of the preceding sentence, notwithstanding the lack of
76 appeal from such decision.
77 (e) Any person who suffers injury to his person or property
78 caused by damage to the environment shall have an action in
79 tort for damages, against all persons who jointly or severally
80 caused such injury. In all cases where the court finds for the
81 plaintiff, recovery for each individual plaintiff shall be in the
82 amount of actual damages; or if the court finds that the dam-
-83 age to the environment complained of was a wilful or knowing
84 violation of any statutory or regulatory limit up to three but
85 not less than two times such amount.
86 (f) Any person entitled to bring a suit under this section
87 may, if the damage to the environment complained of has
88 caused similar injury to numerous other persons similarly
89 situated and if the court finds in a preliminary hearing that he
90 adequately and fairly represents such other persons, bring the
91 suit on behalf of himself and such other similarly injured and
92 situated persons; the court shall require that notice of such
93 suit be given to unnamed plaintiffs in the most effective prac-
-94 ticable manner. Such suit shall not be dismissed, settled or
95 compromised without the approval of the court, and notice of
96 any proposed dismissal, settlement or compromise shall be giv-
-97 en to all members of the class of plaintiffs in such manner as
98 the court directs.
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Section IJf2H. The right created by sections one hundred
and forty-two E through one hundred and forty-two G of this
chapter shall be in addition to, and not in derogation of, any
other rights or obligations created by law.

Section 2. The provisions of this act are severable, and if
any of its provisions shall be held by any court of competent
jurisdiction to be invalid or unconstitutional, such holding shall
not affect or impair any of the remaining provisions.


