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By Mr. Umana, a petition of Richard D. Wimberly for legislation to
provide for a system of sentencing similar to the model sentencing act of
the advisory council of judges of the NCCD. The Judiciary.

f In the Year One Thousand Nine Hundred and Seventy-One.

An Act to provide for a system of sentencing similar to the

MODEL SENTENCING ACT OF THE ADVISORY COUNCIL OF JUDGES OF
THE NCCD.

Be itenacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Liberal Construction

2 This act shall be liberally constued to the end that persons
3 convicted of crime shall be dealt with in accordance with their
4 individual characteristics, circumstances, needs, and potenti-
-5 alities as revealed by case studies; that dangerous offenders
6 shall be correctively treated in custody for long terms as
7 needed; and that other offenders shall be dealth with by pro-
-8 bation, suspended sentence, or fine whenever such disposition
9 appears practicable and not detrimental to the needs of public

10 safety and the welfare of the offender, or shall be committed
11 for a limited period.

1 Section 2. When Investigation Made

2 No defendent convicted of a crime involving moral turpi-
" 3 tude, or a crime the sentence for which may include commit-

-4 ment for one year or more, shall be sentenced or otherwise
5 disposed of before a written report of investigation by a pro-
-6 bation officer is presented to and considered by the court. The
7 court may, in its discretion, order a presentence investigation
8 for a defendant convicted of any lesser crime or offense or
9 adjudicated a youthful offender.
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1 Section 3. Content Of Investigation: Cooperation of Police
2 Agencies
3 Whenever an investigation is required, the probation officer
4 shall promptly inquire into the characteristics, circumstances,
5 needs, and potentialities of the defendant; his criminal record
6 and social history; the circumstances of the offense; the time
7 the defendant has been in detention; and the harm to the vic-
-8 tim, his immediate family, and the community. All local and Qf
9 state mental and correctional institutions, courts, and police

10 agencies shall furnish to the probation officer on request the
11 defendant’s criminal record and other relevant information.
12 The investigation shall include a physical and mental exam-
-13 ination of the defendant when it is desirable in the opinion of
14 the court.

1 Section 4. Availability Of Report To Defendants And
2 Others
3 As to defendents sentenced under section 9of this Act, the
4 judge may, in his discretion, make the investigation report or
5 parts of it available to the defendent or others, or he may
6 make the report or parts of it available while concealing the
7 identity of persons who provided confidential information. As
8 to defendents sentenced under section 5 or section 7 of this
9 Act, the judge shall make the presentence report, the report

10 of the diagnostic center, and the other diagnostic reports avail-
-11 able to the attorney for the state and to the defendent or his
12 counsel or other representative upon request. Subject to the
13 control of the court, the defendant shall be entitled to cross-ex-

-14 amine those who have rendered reports to the court. Such re-
-15 ports shall be part of the record but shall be sealed and opened
16 only on order of the court.
17 If a denfendant is committed to a Massachusetts correction- f
18 al Institution the investigation report shall be sent to the re-
-19 ception center, established under Ch. 127 s2O, and to the in-
-20 stitution at the time of commitment.

1 Section 5. Dangerous Offenders
2 Except for the crime of murder in the first degree, the court
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3 may sentence a defendant convicted of a felony to a term of
4 commitment of thirty years, or to a lesser term, if it finds
5 that because of the dangerousness of the defendant, such per-
-6 iod of confined correctional treatment or custody is required
7 for the protection of the public, and if it further finds, as pro-
-8 vided in section 6, that one or more of the following grounds
9 exist; (a) The defendant is being sentenced for a felony in

10 which he inflicted or attempted to inflict serious bodily harm,
11 and the court finds that he is suffering from a severe person-
-12 ality disorder indicating a propensity toward criminal activity.
13 (b) The defendant is being sentenced for a crime which ser-
-14 iously endangered the life or safety of another, has been prev-
-15 iously convicted of one or more felonies not related to the in-
-16 stant crime as a single criminal episode, and the court finds
17 that he is suffering from a severe personality disorder indicat-
-18 ing a propensity toward criminal activity, (c) The defendant
19 is being sentenced for the crime of extortion, compulsory pros-
-20 titution, or other felony, committed as part of a continuing
21 criminal activity in concert with one or more persons. The
22 findings required in this section shall be incorporated in the
23 record.

1 Section 6. Procedure And Findings

2 The defendant shall not be sentenced under subdivision (a)
3 or (b) of section 5 unless he is remanded by the judge before
4 sentence to the reception center, established under Chl27 s2O,
5 for study and report as to whether he is suffering from a se-
-6 vere personality disorder indicating a propensity toward crim-
-7 inal activity; and the judge, after considering the presentence
8 investigation, the report of the reception center, and the evi-
-9 dence in the case or on the hearing on the sentence, finds that

10 the defendant comes within the purview of subdivision (a) or
11 (b) of section 5. The defendant shall be remanded to the re-
-12 ception center whenever, in the opinion of the court, there is
13 reason to believe he falls within the category of subdivision
14 (a) or (b) of section 5. Such remand shall not exceed ninety
15 days, subject to additional extensions not exceeding ninety days
16 on order of the court.
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17 The defendant shall not be sentenced under subdivision (c)
18 of section 5 unless the judge finds, on the basis of the pre-

-19 sentence investigation or the evidence in the case or on the
20 hearing on the sentence, that the defendant comes within the
21 purview of the subdivision. In support of such findings it may
22 be shown that the defendant has had in his own name or under
23 his control substantial income or resources not explained to
24 the satisfaction of the court as derived from lawful activities®
25 or interests.

1 Section 7. Murder
2 A defendant convicted of murder in the first degree shall be
3 committed for a term of life.

1 Section 8. Sentencing For Felonies Generally
2 Upon a verdict or plea of guilty but before an adjudication
3 of guilt the court may, without entering a judgment of guilt
4 and with the consent of the defendant, defer further proceed-
-5 ings and place the defendant on probation upon such terms and
6 conditions as it may require. Upon fulfillment of the terms
7 of probation the defendant shall be discharged without court
8 adjudication of guilt. Upon violation of the terms, the court
9 may enter an adjudication of guilt and proceed as otherwise

10 provided.
11 If a defendant is convicted of a felony and is not committed
12 under section 5 or 7 the court shall (a) suspend the imposi-
-13 tion or execution of sentence v/ith or without probation, or
14 (b) place the defendant on probation, or (c) impose a fine as
15 provided by law for the offence, with or without probation
16 or committment, or (d) commit the defendant to a Massachu-
-17 setts correctional institution for a term of five years or a lesser
18 term, or to the county house of correction for a term of one a

19 year or a lesser term. Where a sentence of fine is not other-
*

20 wise authorized by law, in lieu of or in addition to any of the
21 dispositions authorized in this paragraph, the court may im-
-22 pose a fine of not more than $lOOO. In imposing a fine the
23 court may authorize its payment in installments. In placing
24 a defendant on probation the court shall direct that he be
25 placed under the supervision of the probation department.
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2 The sentencing judge shall, in addition to making the find-
-3 ings required by this Act, make a brief statement of the basic
4 reasons for the sentence he imposes. If the sentence is a com-
-5 mitment, a copy of the statement shall be forwarded to the de-
-6 partment of institution to which the defendant is committed.

1 Section 10. Modification Of Sentence
2 The court may reduce a sentence within ninety days after
3 it is imposed, stating the reason therefor for incorporation in
4 the record.

1 Section 11. Who Imposes Sentence
2 All sentences under this Act shall be imposed exclusively
3 by the judge of the court.

1 Section 12. Parole
2 Ch. 127 ss 128 through 151 J inclusive relating to the powers
3 of the parole board shall be applicable to persons committed
4 under this Act, except s 133 shall be changed to read: Parole
5 permits may be granted by the parole board to prisoners sub-
-6 ject to its jurisdiction at such times as the board in each case
7 may determine.

2 Unless the judge otherwise orders, (a) when a person serv-
-3 ing a term of commitment imposed by a court in the Com-
-4 monwealth is committed for an other offense, the shorter term
5 or the shorter remaining term shall be merged in the other
6 term, and (b) when a person under suspended sentence or on
7 probation or parole for an offense committed in the Common-
-8 wealth is sentenced for another offense, the period still to be
9 served on suspended sentence, probation or parole shall be

10 merged in any new sentence of commitment or probation.

1 Section 14. Transmittal Of Information Of Merger Sen-
-2 tences
3 The court merging the sentences shall forthwith furnish

1 Section 9. Statement On The Sentence

1 Section 13. Merger Of Sentences
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4 each of the other courts and the correctional institution in
5 which the defendant is confined under sentence with authen-
-6 ticated copies of its sentence, which shall cite the sentences
7 being merged.

2 If an unexpired sentence is merged pursuant to Section 13
3 of this Act, the courts which imposed such sentences shall
4 modify them in accordance with the effect of the merger.

1 Section 16. Concurrent Or Consecutive Service of Terms
2 Separate sentences of commitment imposed on a defendant
3 for two or more crimes constituting a single criminal episode
4 shall run concurrently.
5 Sentences for two or more crimes not constituting a single
6 criminal episode shall run concurrently unless the judge other-
-7 wise orders.

2 This Act shall be inserted in place of Ch. 279 s 5 and the cur-
-3 rent Ch. 379 s 5 is hereby repealed. Ch. 279 ss 24, 25, 26, 31, 32,
4 43 through 52 inclusive are hereby repealed. No part of this
5 Act shall be construed to change any of Ch 123A. All other
6 Chapters and sections inconsistent with provisions of this Act
7 are hereby repealed.

1 Section 15. Effect Of Merger Of Sentences

1 Section 17. Sections Repealed, Amended.



f

*




