
SENATE 1064

By Mr. Kelly, a petition of James A. Kelly, Jr., and another for legisla-
tion to create independent and impartial hearing officers for the conduct
of agency appeals for all agencies subject to the Administrative Pro-
cedures Act. State Administration.

In the Year One Thousand Nine Hundred and Seventy-One.

An Act to create independent and impartial hearing officers
FOR THE CONDUCT OF AGENCY APPEALS FOR ALL AGENCIES SUB-
JECT TO THE ADMINISTRATIVE PROCEDURES ACT.

Be it enacted by theSenate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. General Laws, Chapter 9, Department of the
2 State Secretary, is hereby amended by inserting after Sec-
3 tion 2 a Section 2A, as follows:
4 Section 2A. Division of Administrative Agency Appeal, Ap-
-5 peal Hearings, Hearing Officers and Procedures.
6 There shall be established in the department of the state
7 secretary a division of administrative agency appeal which
8 shall be headed by a deputy appointed by the state secretary,
9 which deputy shall be an attorney at law and shall be re-

10 sponsible for the supervision and administration of said di-
ll vision.
12 (1) The deputy state secretary appointed hereunder shall,
13 under the supervision of the state secretary, administer the
14 requirements of general laws, chapter 30A, sections 5, 6, 6A
15 and 68, for the filing, publication and procedures provided for
16 regulations of state agencies and he shall appoint, with the
17 approval of the state secretary, the necessary persons for the
18 administration of these duties.
19 (2) The deputy state secretary, notwithstanding any other
20 law, regulation or provision to the contrary, shall appoint sub-
-21 ject to the approval of the state secretary, and maintain a staff
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22 of hearing officers, all of whom shall be attorneys at law, suf-
-23 ficient in number to fulfill the need and objective of conduct-
-24 ing agency appeal hearings for all agencies, subject to general
25 laws, chapter 30A and required to grant and conduct agency
26 appeal hearings in accordance with the provisions of general

27 laws, chapter 30A, 10, 11, 12 and 13. The deputy state secre-
-28 tary shall also appoint hearing reporters and other technical
29 and clerical personnel, as may be required to perform the
30 duties of his office and he shall assign a hearing officer for any
31 proceeding arising under general laws, chapter 30A, sections
32 10, 11, 12 and 13 upon the request of any agency and he may
33 further assign a hearing officer to conduct other administra-
-34 tive proceedings not subject to chapter 30A and he shall assign
35 hearing reporters as required. Any hearing officer or other
36 employee so assigned by the deputy state secretary shall be
37 deemed an employee of the division of administrative agency
38 appeal and not of the agency to which assigned to conduct
39 proceedings. Any hearing officer or other employee when not
40 engaged in the hearing of cases, may be assigned by the dep-
-41 uty to perform other duties vested in or required of the divi-
-42 sion. Agencies requesting hearing officers and hearing report-
-43 ers shall make available a suitable and quiet place for the
44 conduct of hearings.
45 (3) The total costs to the Commonwealth of maintaining
46 and operating the conduct of appeal hearings shall be deter-
-47 mined by the state secretary and billed and collected from the
48 agency requiring a hearing officer and hearing reporter.
49 (4) The division is authorized and directed to study the
50 subject of administrative law and procedure in all its aspects;
51 to submit its suggestions to the various agencies in the interests
52 of fairness, uniformity and expedition of business and shall
53 assist the state secretary in his report as required by general
54 laws, chapter 30A, section 68.”

1 Section 2. General Laws, Chapter 30A, is hereby amended
2 by inserting after Section 9 a new Section 9A, as follows:
3 “Section 9A. Hearing Officers, Division of Administrative
4 Agency Appeal. Any agency required to conduct adjudicatory
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5 proceedings, as provided in the following sections 10, 11, 12
6 and 13, shall obtain from the division of administrative
7 agency appeal in the department of the state secretary, a
8 hearing officer and hearing reporter and the hearing officer
9 shall conduct any and all adjudicatory proceedings required

10 under this chapter except where the members of a board,
11 commission, department or agency are required by any law
12 to personally conduct or hear the appeal, the hearing officer
13 from the division of administrative agency appeal in the de-
-14 partment of the state secretary, shall preside at the hearing,
15 rule on the admission and exclusion of evidence and advise
16 the agency on matters of law; the agency itself shall exercise
17 all other powers relating to the conduct of the hearing, but
18 may delegate any or all of them to the hearing officers. When
19 the hearing officer alone hears a case and conducts the ad-

-20 judicatory proceeding, he shall exercise all powers relating to
21 the conduct of the hearing.
22 A hearing officer or agency member shall voluntarily dis-
-23 qualify himself and withdraw from any case in which he can-
-24 not accord a fair and impartial hearing or consideration. Any
25 party may request the disqualification of any hearing officer
26 or agency member by filing an affidavit prior to the taking of
27 evidence at the hearing stating with particularity the grounds
28 upon which it is claimed that a fair and impartial hearing
29 cannot be accorded. Where the request concerns an agency
30 member the issue shall be determined by the other members
31 of the agency. Where the request concerns the hearing officer,
32 the issue shall be determined by the agency itself if the agency
33 itself hears the case with the hearing officer. No agency mem-
-34 ber shall withdraw voluntarily or be subject to disqualifica-
-35 tion if his disqualification would prevent the existence of a
36 quorum qualified to act in the particular case.
37 All adjudicatory proceedings from which judicial review may
38 be sought, as provided in section 14 of this chapter, shall be
39 recorded by a reporter from the division of administrative
40 agency appeal.
41 This section shall be applicable to all adjudicatory proceed-
-42 ings notwithstading any other law or regulation of any agency
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subject to the provisions of this chapter to the contrary.”43

Section 3. This statute shall be effective July 1, 1972.1

Section 4. Any law requiring an agency to appoint hearing
officers for the conduct of adjudicatory proceedings under
General Laws, Chapter 30A, Section 10, 11, 12 and 13, shall
mean and be construed to mean hearing officers from the Di-
vision of Administrative Agency Appeal as set forth in Gen-
eral Laws, Chapter 9, Section 2A.

1
2
3
4
5
6

All hearing officers presently employed by any agency,
whether an attorney at law or not, shall become hearing offi-
cers in the Division of Administrative Agency Appeal without
loss of grade or benefit.

7
8
9

10
11 All matter pending at the effective date of this statute be-

fore agency hearing officers shall continue until concluded.12


