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Senate, February 22, 1971.

1 Whereas, There is pending before the senate a bill entitled
2 “An Act providing that the laws applicable to absentee voting
3 in elections be extended to all primaries” (Senate, No. 499),
4 copy of which is submitted herewith; and

5 Whereas, The prior general court, on July 2, 1969, agreed,
6 by a vote of 219 to 22, to a “Proposal for a legislative amend-

-7 ment to the Constitution providing for voting by absent
8 ballot at primaries and preliminary elections”, House, No.
9 3027 of 1969; and

10 Whereas, Said proposal has been taken from the files of
11 the preceding general court and is pending before the joint
12 committee on election laws, presently designated as Senate
13 No. 1262 of 1971, a copy of which is submitted herewith,
14 with the view of having the present general court agree to said
15 proposal, as required by Article XLVIII of the Amendments
16 to the Constitution before a proposal for a legislative amend-
-17 ment may be submitted to the people; and

18 Whereas, Section 270 of chapter 11 of the Revised Laws
19 provided for the examination and approval of voting ma-
-20 chines used at elections and caucuses; and

21 Whereas, The court held in Nichols v. Board of Election
22 Commissioners, 196 Mass. 410, that the use of voting ma-
-23 chines at elections was unconstitutional; and

24 Whereas, Thereafter the Constitution was amended by the
25 adoption of Article XXXVIII of the Amendments in the year
26 1911 authorizing the use of voting machines at elections; and
27 Whereas, In the following and subsequent years statutes
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28 were enacted providing for the use of voting machines at
29 both primaries and elections (see sections 26 to 39, inclusive,
30 of chapter 54 of the General Laws); and
31 Whereas, Voting machines have been used in the common-
-32 wealth at primaries regularly for many years up to the
33 present time; and

34 Whereas, Article XLV of the Amendments to the Constitu-
-35 tion providing for absent voting at elections was submitted
36 to the people by the Constitutional Convention of 1917; and

37 Whereas, It appears from the debates of that convention
38 (see Volume 111, page 13) that when an amendment to the
39 proposed amendment was offered to include primaries, it was
40 stated that no constitutional question was involved with ref-
-41 erence to the power of the general court to make any pro-
-42 visions for nominations and primaries it had a mind to; and

43 Whereas, Article LXI of said Amendments authorized the
44 general court to provide for compulsory voting at elections;
45 and
46 Whereas, The word “elections” as used in said Article LXI
47 clearly was not intended to include primaries (see Vol. 111,
48 Debates of the Constitutional Convention, 1917-1918, p. 47);
49 and
50 Whereas, Article LXXVI of said Amendments broadened said
51 Article XLV by authorizing the general court to provide for
52 voting at elections by persons who by reason of physical dis-
-53 ability are unable to cast their votes in person at the polling
54 places; and

55 Whereas, It seems that the word “elections” as used in the
56 Constitution and its Amendments was never considered or in-
-57 tended to include primaries; and

58 Whereas, The Constitution and its Amendments contain no
59 specific reference, either affirmatively or negatively, to the
60 subject of nominations and primaries; and

61 Whereas, Grave doubts exists as to the constitutionality of
62 said bill if enacted into law; therefore be it
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Ordered, That the opinions of the Honorable Justices
the Supreme Judicial Court be required on the following :
portant question of law:

of63
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May the general court provide by statute for voting,
at primaries and preliminary elections, by qualified
voters of the commonwealth who are, at the time of
such primary or preliminary election, absent from the
city or town of which they are inhabitants or who are
unable by reason of physical disability to cast their
votes in person at the polling places?
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